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Accounts 

7 —Balance struck but no mention of 
interest.—Course of dealing between 
parties raising implied agreement to pay 

iDtei ^st Interestshould be allowed 1039 

tJuestioD as to which of defendants 
IS accounting party should be decided at 
of passing preliminary decree 891 
• Account of rent not kept in separate 
oook does not make it mutual, open and 

current a\i 

Admissions 

“ ^^Inadmissible document — Plaintiff 

admitting execution—Yet he can take 

bis stand on Eegistration Act and object 
to its admissibility 9 

Adverse Possession 

A shown in revenue papers coosi«j- 
^ntly as owner to full knowledge of D 
. " I'emaining in possession bub nob mak- 
*ng efforts to have entry changed in his 
name B cannot set up adverse posc"®. 

. , 786c 

Jrossession by one-co-owner is pos- 

fiession of all and there is no adverse 

posse ssion without ouster 7 d 4 ( 2 )c 

is not 

gumo ient for adverse possession 776 
Sale of portion of share byco.sharer 

Vendor and vendee continuing as co- 
sharers -Vendor or his repres utatives 
cannot claim adverse possession as 

•rfn vendee is 

i^opudi&ted 763 ^ 1 ) 

Widow remarrying and holding pro¬ 
perty as absolute owner—Adverse pos 

session dates from remarriage or from 
vnrl openly asserts her ad- 

V0rs6 uiulo 

-—Suit for possession brought on title 

possession at 

perio^ within 12 years of suit 

—Party claiming title by adverse 
poBSession should make clear allegations 
«a Plamt— Without this, declaration of 
fiuon title cannot be given 256 

Party claiming adverse possession 
occupying position of Mahant -Ex parte 
mutation of suit property obtained in 
party s name—This is not^ overt act as 

persons in. 
spife property ^ ^od 


Adverse Possession 

Lessee from Mahant of Mutt—When 
he can claim adverse possession stated 

Appeal 

Plea of limitation apparent on face 
of record can be taken in appeal 10 i 4 (l) 
Letters Patent appeal—New point 
cannot be raised GS56 

Prayer in appeal to expunge un¬ 
necessary findings in lower Court’s 
judgment High Court has no power 
to do so but can only declare that such 
findings are nob binding on parties 

_^ G78(2)6 

Piactme - Two appeals awaiting 
disposal by same Bench-— Application 
for withdrawal of one appeal made— 
High Court in second of appeals cannot 
go into question of appointment of re¬ 
ceiver in former C7lc 

Appellate Court has power to re¬ 
mand case if irreparable injury is done 
to party contrary to law I57d 

Arbitration 

Award Partition—Unecjual distri¬ 
bution by arbitrator—Arbitrator not 
asked to explain unequal distribution— 
Court cannot refuse to file the award 

10346 

Judge using discretion in refusing 
to refer matter to arbitration - High 
G^ourt^ will nob interfere 1007(l) 

Claim for restitution of wife cannot 
be referred to arbitration 532(l) 

Arbitration Act (9 of 189 9) 

S. 2 (as amended by Punjab Amend¬ 
ment Act, 1911)—Applicability to La- 

coo 173a 

5. 2 S. 2 (including proviso) 
does nob affect arbitration under Com- 
pames Act (1.^3); S. 152 (3) 446 

n . l^rA^f'^itrabion clause — Civil 
Lourt a jurisdiction is not ousted 79 

Arms Act (11 of 1878) 

. 1^ and 20 Accused charged 

with offence punishable under S. 120-B, 

I. P. C., read with Ss. 19 and 20, Arms 
Act Accused absconding and found in 
possession of arms at time of arrest 
Separate proceedings under Ss. 19 and 20 
can be taken 231 
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Arms Act 

-S. J9 id) — Prosecution for trans¬ 
porting cartridges in contravention of 
Arms Act—Prosecution must prove that 
■cartridges exceeded number allowed by 
license 166a 

- Ss. 19 (/) and 29—Case under Arms 

Act in Dera Gba^i Khan District re¬ 
quires sanction of District Magistrate 

869(1) 

-S. 19 (/)—Accused pointing out re¬ 
volver concealed in cattle-shed near 
house—Accused living in house with his 
father and brother—Accused isnotguilty 

314 

- S. 19 (/) — Use of pistol with reck¬ 
less disregard to consequences—Accused 
is guilty under S. 307, I. P. C., and also 
under S. 19 (f) 8526 

Benami 

-Promissory note executed by bena- 

midar for purchase of property for State 
—Ruler severing connexion with State — 
Administrator appointed to file or con¬ 
tinue suits cannot recover money from 
benamidar 456d 

Bombay Prevention of Gambling Act (4 of 
1887) 

—5. 12—Abettors are not guilty 

513(1) 

Cantonments Act (15 of 1910) 

- S. 2c7 — Mortgage by deposit of 

title deeds within limits of Cantonment 
to which S. 59, T. P. Act, is extended is 

not valid 10016 

-(2 of 1924) 

-S. 187 — Conviction of persons for 

disobeying notice issued by executive 
officer is illegal 545(l) 

- ~Ss. 200 and 210—Relationship bet¬ 
ween parties held to be that of landlord 
and tenant—S. 200 held applicable and 
not S. 210 0176 

- S. 236 — In order to get conviction 

prosecution should be started in accord¬ 
ance with S. 236 (2) 590 


- S. 259— Cantonment authority re¬ 
covering arrears of rent from tenant by 
distress and sale of movable property — 
Its action is illegal and it is liable to 
pay damages 617c 

S. 287— Mortgage by deposit of 

a • ^ Vi* «wa ■ ^ 




title deed is invalid if effected in Can¬ 
tonment area even though property is 
situated in place where such mortgages 
are valid 9726 

Civil Procedure Code (5 of 1908) 

_ 5 , 2 (2)—lOrder dismissing cross-ob¬ 
jections is decree 961a 


Civil P. c. 

- S. 9—“Neota” is not legal, but so¬ 
cial obligation 3l7(l) 

-S. 9—Suit against office of agent 

of railway does nob lie — Secretary of 
State for India can be sued as a corpo¬ 
ration sole 203<^ 

- S. 10—Order of stay can be revised 


605 

-.S. 10—Stay order—Revision is nob 

competent 

- 5 ^ IQ — Suit connected 

with pending appeal — Decision turning 
on result of appeal — Suit should be 
stayed — Order refusing stay is “case” 
within S. 115 oO’ 

- S. 10—Three previous suits on hun- 

dis by plaintiffsdisposed of Subsequent 
suit on different hundi against same de¬ 
fendants—Suit contested by only one de¬ 
fendant and staved at his instance — It 
is unfair to plaintiffs to stay suit 34a 

- S. 10—Application from order under 

S. 10—High Ccurt can inbevlere if suit¬ 
able grounds are disclosed 345 

-S. 11 and O. 2. i?. 2 — Suit for de¬ 
claration of title to property purchased 
by a plaintiff allowed to be dismissed — 
Subsequent suit for refund of purchase- 
money is not barred either by S. 11 or 
O. 2. R. 2 1017 

- S. 11—Rejection of claim to be oc¬ 
cupancy tenant by Revenue Court De- 
claratory’suib that plaintiff is owner of 
land is nob barred 1016(1) 

-S. 11 — Suit to declare property as- 

belonging to temple—To apply res judi¬ 
cata it must be shown that temple right 
was substantially in issue in previous 
suit 920a^ 

- S. 11 and 0. 21, B. 22 — Notice to- 

judgment-debtor Under O. 21, R. 22 
Judgment.debtor's objection as to de- 
cree-hoMer’s right to execute decree- 
overruled — Subsequent objection by 
judgment-debtor as to mode of execution 
of decree is not barred by res judicata 

826a. 


- S. 11—Might and ought— Res judi¬ 
cata is not confined to S. 11 — Revenue 
Court having exclusive jurisdiction ~ 
Finding operates as res judicata in civil 
Court 738a 

-S. 11—Execution — Question deci¬ 
ded by necessary implication operates as 
res judicata 697(2) 

-S. 11—Where case clearly comes 

within S. 11, doctrine of general princi¬ 
ples should not bo resorted to—Decision 
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Civil P. c. 

by Coart having no jurisdiction to try 
subsequent suit—Such decision is not 
res judicata in later suit 646 

-S. 11—General principles cannot 

override express provisions of S. 11— 
Court deciding previous suit nob having 
jurisdiction to try later suit—Decision 
in former suit does not operate as res 
judicata 614 

^ — S. 11—Question as to whether cer¬ 
tain custom is opposed to public policy 
is not an abstract question of law 606c 
^--S. 11—Question whether requi¬ 

sites for res judicata are proved is one 
of law and can be raised in second ap¬ 
peal 606c 

- S. 11—Point decided by implica¬ 
tion operates as res judicata 694u 

-5. 11—Applicability of principle of 

Tea judicata—Question as to executabi- 
lity of decree is one of construction 

5946 

’ "S. 11—Particular custom not proved 

in a previous case—Pinding is not res 
judicata 5936 

^- S. 11—Fraud or collusion—Deci¬ 

sion does not operate as res judicata 

5736 

- ~S. 11—Res judicata between co- 

plaintiffs—Essentials stated 5696 

" S. 11—Res judicata does not arise 
unless former Court is competent to try 
subsequent suit 551a 

11—Construction—General prin¬ 
ciples underlying that rule can be in¬ 
voked in reference to matters on which 
section is silent or with regard to pro¬ 
ceedings to which it does not apply 

o 5516 

11 J died—'Suit by heirs of S 
and B alleging /, S and B as real bro¬ 
thers propounding certain pedigree which 
was held not proved and suit was dis¬ 
missed as Jt S and B not proved to be 
brothers—Subsequent suit by heirs of B 
claiming to be heirs to descendant of 5 
basing claim on same pedigree— B's heirs 
cannot propound pedigree being barred 
by rule of res judicata 534(2) 

— 8. 11—Vendee’s suit against vendor 
successful—Part of property pre-empted 
—Vendor suing vendee and pre-empfcor 
—Suit is barred . 629 

^ ■ S. 11 —Appeal and oross-appeal—* 
Mistake of counsel in drafting gronnds 
ot appeal discovered—Withdrawal and 
dimpisaal ol appeal^Oross-objeotions on 

grdunds JfUed bv annallanli in 


Civil P. C. 

cross-appeal are nob barred by res judi¬ 
cata 437 

I S. 11—Obiter dictum in previous 
suit cannot be res judicata in subsequent 
suit 412c 

S. 11—Remarks on point in prior 
suit which were not necessary for sucli 
suit do nob operate as res judicata 

404c 

] “S- ll“Interpretation of some words 

in original decree — Original decree 
merged in appellate decree—Execution 
of appellate decree—Interpretation of 
same words is not barred by res judicata 

3526 

11 Co-defendants—When deci¬ 
sion acts as res judicata explained 

325a 

S. 11—Even wrong decision of law 
acts as res judicata 325c 

I 11 Co-defendants—Tu previous 
suit, one set of defendants admitting 
plaintiff’s claim —Decision regarding ad¬ 
missibility of certain document in¬ 
directly necessary—Issue regarding ad¬ 
missibility of that document in sub¬ 
sequent suit between two sets of defen¬ 
dants would be barred 274a 

'S. 11—Decision on question whe¬ 
ther document is award or not acts as 
res judicata 2746 

5. 11—Suit for decree—Vendor get¬ 
ting decree for greater amount sub¬ 
sequently against vendee—Vendee can. 
not sue pre-empbor or vendor again 

257 

11 Finding neither necessary 
for decision of case nor party given op¬ 
portunity to challenge it—It cannot 
operate as res judicata 218a 

S. 11 Auction purchaser is a party 
claiming under judgment-debtor within 

. 171a 

11 Litigating under same 
title explained Subject-matter of 
both suitSiCeed not be same 66a 


S. 11 Res judicata applies to par¬ 
ties and their privies—But privy must 
claim under title arising subsequently 
to commencement of first auit^ 666 
S. 11, Expl. 4—Ex parte decision is 
no bar to operation of res judicata 606ii 
8. 11, Expl. 4—Applicability—De¬ 
fendant must be bound to raise defence 

-c* « 279a 

11| Expl. 4—Expl. 4 applies 
to execution proceedings—Objection as 
to power of attorney not raised in pre- 
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vious application cannot be raised in 
subsequent applications 3Z> 

- S. 11, Kxpl. 6—Expl. G applies to 

persons constructively held to be parties 

3256 

-S. 15—5. 15—Suit for specific sum 

—Value of suit is value for jurisdiction 
in appeal from decree or in execution — 
Reduction in claim does not alter juris¬ 
diction 8a- 

- S. 19—Option to file suit at two 

places — Institution of suit at one of 
such places does not deprive plaintiff of 
his good faith 264a 

-5. 20—Promissory note payable in 

District M assigned in District N — 
Court at N has jurisdiction to try suit 

9406 

- S. 20—Suit for money based on 

contract entered into at H —Delivery to 
be made at A and margin money to be 
paid at A —Contract governed by rules 
and regulations of merchants associa¬ 
tion at ^ —Court at A has jurisdiction 

599 

- S. 20 and Sch. 2, Para. 17— 

Arbitration—Refusal to, is fundamental 
cause of action for application under 
Sch 2, para. 17 18r2 

-5 20—Carrying on business—De¬ 
fendant firm held to carry on business at 
its sub-office at Amritsar and suit in¬ 
stituted there against firm held rightly 
instituted 11 

-$. 20 (6)—Leave granted under S. 20 

(»') without notice to opposite party— 
Order is not open to revision nor can 
S. 107, Government of India Act, be in¬ 
voked 266a 

- Ss. 20 (6) and 151—Leave granted 

without notice under S. 20 (b)—Court 
can liear objections under S. 151 2666 

-S 20, Expl 1 —Person having 

permauent dwelling at one place and 
temporary residence at another—Cause 
of action arising at place of temporary 
residence—Suit can be brought at both 
places 1^0 

- S. 24—Two appeals involving same 

question pending one in District Court 
and another in High Court— 

Court can transfer appeal in District 
Court to High Court 1033 

- S. 24 -Kxecution proceedings order¬ 
ed to be stayed by High Court—Order 

not actually reaching Subordinate Judge 

_Party putting in affidavit stating 

order had been passed by High Court- 


Civil P. C. 

Judge ordering issue of warrant for 
arrest in spite of such affidavit—Party 
is justified in thinking that Judge was 
prejudiced against him 915 

- S. 24 — Scope — High Court has 

ample jurisdiction to pass suo motu 
order of transfer under S 24 671<? 

■ 24 and 22—Notice before in¬ 

stitution of application is not necessary 
under S. 24 635a 

-S. 24—Defendant’s convenience is 

no ground for transfer—Suit for dower 
pending at R —Counter to last suit for 
restitution of conjugal rights filed by 
husband at S—Transfer of suit at S was 
allowed 6355^ 

-5. 24—District Judge can transfer 

suit remanded to one Court by Addi¬ 
tional District Judge to another Court 
under his control 29c 

- S. 34—Future interest at 12 per 

cent is excessive in absence of special 
reasons 10115 

- 5. 34—Interest on decretal amount 

is generally allowed at 6 per cent unless 
special reason exists for giving higher 
rate 780(1) 

- S. 34—Hundis not carrying inte¬ 
rest— Future interest need not be al¬ 
lowed 4406 

- S. 34—Award of future interest in 

money decree is discretionary 352c 

- S. 35—Awarding or disallowing 

Costs is in discretion of Court 585c 

S. 35—Costs—In absence of any 
reasons to contrary successful party must 
be allowed costs 329c^ 

- S. 35—Costs—Mortgage suit—De¬ 
fendant raising false pleas should be 
made personally liable for costs 329c 
- S. 36—Appeal succeeding on objec¬ 
tion nob raised in lower Courts—Costs 
were disallowed 1046 

^- S. 41—Transferee Court certifying 

execution or failure to transferor Court 
becomes functus officio 149 

S. 47—Suit for declaration that de¬ 
cree is satisfied and incapable of execu¬ 
tion is barred by S. 47— A I JR 1925 JLah 
64 held not good law 1051 

^- —S. 47 and 0, 21, iJ. 90—Limitation 

of 30 days under O. 21, R. 90 does not 
apply to filing objection under S. 47 

. 5706 

-S. 47—Land belonging to member 

of agricultural tribe— Collector ordering 
execution of lease for satisfaction of 
decree acts only as ministerial officer 441 
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-S. 47—Objection to attachment al- 

lowed and dismissal of execution appli¬ 
cation—Appeal from order as against 
objector does not lie but appeal can be 
treated as revision 4216 

— iS. 47—Objection by judgment-debtor 

regarding area of land mentioned in sale 
proclamation—Decision on this is ap¬ 
pealable 383a 

— S. 47—Order determining substantial 

question in regard to satisfaction of 
decree is appealable Sdla 

--S. 47—Representative — Meaning 

explained—Tests for determining whe¬ 
ther person is i''epresentative mentioned 

352a 

- S. 47—Auction-purchaser is a party 

claiming under judgment-debtor within 
meaning of the section 


171a 

S. 47—Waste committed by judg¬ 
ment-debtor (tenant) after decree for 
possession is not question relating to 
execution, discharge or satisfaction— 
Obiter 168 

- -S. 47—Question whether decree is 

not capable of execution falls under 
S.47 41a 

52—Son proved to have received 
assets from father—Onus is on son to 
prove the amount of assets received from 
father 4476 

^- S. 53—Sons are liable for debts of 

father to extent of joint family property 
in their hands even though father dies 
during life time of grandfather 8576 
^ S. 65—“Defendant entering plain¬ 
tiff’s baithakwith bailiff and naib sheriff 
believing that judgment-debtor was 
there — No trespass is committed and 
plaintiff is not entitled to damages on 
that score 723 

- S, 55(4)— Surety bond given 

under S. 65 (4)—Only personal obliga¬ 
tion incurred by surety— Additional 
duty under Stamp Act is not necessary 

SB 89 

8. 59 (l) and (2) —Discretion exer¬ 
cised by lower Court under S, 59 will 
not be interfered with in appeal unless 
it is wrongly exercised— Asthma and 
indigestion do not constitute serious 
illness 307 (2)a 

S, 60—House of agriculturist in- 


3it 


solvent does not vest in Official Receiver 
—He cannot therefore sell-it lOlOa 

60—“Artizan”—Instruments of 
profesaional scan like surgeon or doctor 
do not faUr within S. §0 986 (l) 


Civil P. C. 

- S. GO —Exemption can bo claimed 

only by judj^menb-debtor 2S16 

- S. GG—Strict construction—Suit on 

mortgagor and subsequent auction pur¬ 
chaser—Mortgagor can plead that pur¬ 
chaser is beoamidar for plaintiff G36' 
- S. 73 (c)—Mol t gage decree—Mort¬ 
gage decree is entitled to priority over 
money decree 4l^a 

^-S. 80 — Suit against Agent, N. W. 

Ry., for temporary injunction — Notice 
under S. 80 is nnressary 2'’3^ 

--jS5.-84,6o oii'l <'■7 —Person appointed 

to prosecute or iiislitute suit in British 
Indian Court on behalf of State has 
locus standi to continue or file suit 

456(3 

-- S. 92—Public trust—Misappropria¬ 
tion of trust property, t justeesand bene¬ 
ficiaries colluding — Suit by descendant 
of founder challenging misappjopnaljon 
is maintainable and is not coveied by 
S. 92 070 

-S. 22—Suit under—Prayer to eject 

trespassers cannot be eotei tamed 395a 
- S. 92 — Suit under S. 92 is not ne¬ 
cessary for appointing MutavvalJi — 
Notice to living Mutawailis is necessary 

276 

- S. 94—Court has summary power to 

pass interim order in respect of property 
to which primafacie company is entitled 

437 

- S. 94 and 0. 39, B. 2 — Breach al¬ 
ready coQimitted — Injunction tliough 
cannot be granted under O. 39, R. 2, 
Court can grant it in its inherent powers 

736 

-jS. 96—Redemption suit on payment 

of Rs. 1,000—Preliminary decree for pos¬ 
session on payment of Rs. 9,050 passed 
by Sub Judge — Appeal by mortgagee 
for enhanceriient of the amount lies to 
the High Court and nob District Court 

155a 

—S. 98—Difference of opinion bet¬ 
ween two Judges on question of fact in 
appeal from lower Court—Cl. 26, Letters 
Patent, applies 648(1) 

^ 1:9 and 0. 1, B. 8 — Suit insti¬ 

tuted for seif and zamindar sabha — 
Sabha consisting of 70 members — No 
notice issued to them or to members 
generally — Notice on eight named per*^ 
sons of which three not mentioned in 
proceedings—No mention about asking 
or giving of permission under O. 1, Be 8— 
Notice published in English newspaper 
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^ o 145 ” _ - 

Court—Surety bond attested by another 
Court and forwarded to executing Court 
—8.115 applies and bond can be en¬ 
forced against surety 

— g 149“’Prop0r conrfe-f66 Dot Jitnxoci 

in appeal filed in time — Court giving 
time for making up court-fee Subse¬ 
quent dismissal by Court of appeal be- 
iD« time-barred for not having affixed 
proper court-fee at time of presentation 

12 v7rong , , 

•-S. 151—Auction-purchaser allowed 

to withdraw purchase money—Court has 

inherent power to order refund of such 

_S. 151—Remarks in judgment cast¬ 
ing slur on Government department for 
which no justification exists can be 

ordered to be expunged '.H 

_ ^ 154 —Two appeals awaiting ais- 

posal by same Bench—Application for 

withdrawal of one appeal made—Uigh 

Court in second of appeals cannot go into 

question of appointment of 

former , . 

__5 151 — Temporary injunction re- 

. , ■ 592 

fused 

_ 5 161 —Order as to mesne profits 

passed under S. 151 by virtue of order 
which has ceased to be effective is open 
to appeal ^855 

__ 151 —Court has summary power 

to pass interim order in respect of pro- 
perty to which prima facie company is 

entitled . , 

_^ 5 : 151 —Refund of excess court-fee 

can be ordered ^51 

_ 55 151 and 20 (5)—T.eave granted 

vvithout notice under S 

can hear objections undei;S. 151 ^ 2666 

_ 151 —Stay order—Kevision is not 

!^^S^151 and O. 47, B. 1 —Court hav- 
inc» jurisdiction to set aside order under 
Q ” 47 —Recourse to S. 151 is not per^i^^ 

^_ g 151 and 0. 41, It, 23 Disposal 

of suit on merits—Case remanded on 
appeal and refund of court, fee ordered- 
Eeniand is one under S. 151 and not 
under 0.41, S. 23 and Court-feee Act 

(1870). S. 13 4d5a 

_s 151—Execution application can 

a'^isb OourrnoToonsidering provisions 
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of O. 39, R. 2—Appeal from such order 

is incompetent 'tda- 

-S. 151 and O, 39. B. 2—Breach 

already committed—Injunction though 
cannot be granted under O. 39, R- 
Court can grant it in its inherent powers 

73o* 

- s. 151 —No danger of irreparable 

injury—Compensation in damages pos¬ 
sible-injunction should not be granted 

under S. 151 ^ 

-Ss. 151 and 115—Suit connected 

with pending appeal — Decision turning 

on result of appeal — Suit should be 

stayed—Order refusing stay is case 

within S. 115 . , . 1 

- S. 152 —Conclusion arrived at oy 

Judge should not be reversed by his suc¬ 
cessor unless by review or under S. o 

42 ^ 

- 0. 1, B. 1—In suit for ejectment of 

trespasser, all joint owners arenotnec^- 

sary parties . 

-o. 1. B. 1—Suit by registered 

Trade Union—Vice-Presidents of such 
Union are not proper plaintiffs 203ff 

--0. 1, B. 3—Adjudication of joint 

family business as insolvent and property 
vesting in Official Assignee—Suit against 
Official Assignee by widow having right 
of maintenance challenging necessity for 
incurring debts — Creditors are also- 
nocessary parties and permission of insol¬ 
vency Court is necessary for such suit 

901o 

*- 0. 1, B. 3 —Plaintiffs should im¬ 

plead ail ordinary legal representativea 
■—Other legal representatives though not 
impleaded are still bound, if plaintiff is 
diligent and ignorant of their 

ooU' 

- O. 1. B. 3—Suit against office of 

agent of railway does not lie Secretary 
of State for India can be sued as a cor¬ 
poration sole 

-0. 1, B, 8—“Numerous persons” 

does not mean “persons capable of being 
ascertained” 

❖- 0. 1, B. 8—Formal order recording 

permission is not necessary 
can be inferred from proceedings 7496 
- O. 1, B. 8—Issue of proper notice is 

mandatory ^ ,* 

5^- 0, 1, B. 8—Suit institute^ for self 

and Zamindar Sabha—Sabha consisting" 

of 70 members — No notice issued to 

them or to members generally Notice 

on eight named persons of which three 
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nob mentioned in proceedings—No men¬ 
tion about asking or giving of permis¬ 
sion under O. 1, R. 8—Notice published 
in English newspaper — Members not 
knowing English—Notice and its service 
held not proper—Irregularity vitiated 
whole proceedings 749<i 

■ 0. 1, i?. 8—Some defendants ap¬ 
pointed under O. 1, R. 8 bo represent 
others—Death of represented defendant 
—Appeal as against him does nob abate 

682c 

- 0. 1, i?. 8—Suit by some landlords 

that certain tenancy had extinguished 
and for declaration that certain person 
had no occupancy right—Death oi some 
plaintiffs pending suit—Legal represen¬ 
tatives not brought on record—Suit is 
for benefit of all landlords and does not 
abate either wholly or in part 654 

- 0. 1, E. 13—Parties necessary—Ob¬ 
jection taken but not joined—Suit should 
be dismissed 93c 

■ 0. 2, E. 2 and S. 11—Suit for decla¬ 

ration of title to property purchased by 
plaintiff allowed to be dismissed—Sub¬ 
sequent suit for refund of purchase 
money is not barred either by S. 11 or 
O. 2, R. 2 1017 

-0.2, i?. 2—R. 2 applies only to 

plaintiffs 569a 

-O. 2, E, 2—In order to apply O. 2, 

R, 2 causes of action should be clearly 
same 542 

O. 2, E, 2—Mortgage—-Interest pay¬ 
able monthly — Principal payable on 
expiry of four years—Mortgagee given 
option to realize whole amount even 
before four years on default of interest 
for three months—Suit for interest alone 
for default committed before four years 
—Subsequent suit after four years for 
principal and interest is not barred by 
0.2, R. 2. . 463 

-0. 2, E. 2—Claim that ought to 

have been joined in previous suit was 
not joined—Later suit is barred under 
Q. 2, R. 2 4:i2d 

0. 6, 2Jr. 12 and 13 —Case remanded 
Notice of date fixed for hearing 
served on oounsal and not on defendant 
personally—Defend^mt absent on date 
and suib’diStaisBod-^dhtosel not inform¬ 
ing defendant ^Absende held not inten- 
tiotfal bofr boa*& ffde 114 

effected on son 
jbbMime—Son not residing 
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with father — Summons is not duly 

served on father 797Z» 

0.5, E. 20 High Court cannot 

examine facts for order under R. 20 288fr- 
-0.6,72.2—Plea of accounts being 
mutual, open and current, if not plea¬ 
ded, cannot be argued tla 

O. 6, 72. 17—Discretion exercised by 
lower appellate Court—High Court will 
not interfere in second, appeal unless 
strong case is made out for so doing 

S67a 

-0. 6, 72. 17 — Pre-emption — Pre¬ 
emption suit should contain ground on 
which pre-emption is claimed—Amend¬ 
ment of plaint by inserting new ground 
of claim after limitation had expired for 
suit should not be allowed 774(1) 

- 0. 6, 72. 17—Amendment giving rise 

to fresh and intricate questions should 
not be allowed at appellate stage 076^^ 

-0. 6, 72. 17—Amendment of plaint 

can be allowed in appeal if nature of 
suit is not altered 395^ 

- O. 6, 72, 17—Partnership—Suit for 

rendition of accounts—Suit dismissed 
for absence of prayer for dissolution of 
partnership—Amendment of plaint to 
include that prayer can be allowed 245 
- 0. 7, 72. 6—Exemption from limita¬ 
tion—Grounds must be alleged in plaint 

491« 

*- 0. 7, 72. 7—Relief granted, which 

was not specifically claimed, should nob 
be inconsistent with relief claimed or 
with case raised by pleadings 267 

-0. 7, 72. 14—Document produced at 

late stage rejected by trial Court—Dis¬ 
cretion exercised by trial Judge will nob 
be interfered with unless such discre¬ 
tion has been exercised capriciously or 
arbitrarily *892 

- -0. 9, 72. 9—Plaintiff not getting 

notice of transfer of case to another 
Court—Other Court dismissing suit for 
default—Plaintiff applying for restora¬ 
tion of suit—Suit should be restored 

5586 

- O. 9, E. 9—Condition of applicabi¬ 
lity enunciated 3656 

- 0. 9, 72, 9—Suit dismissed in default 

should only be restored on showing sufl3- 
oient cause for default 169p 

- O. 9, B. 13—Petitioners under O. 9, 

R. 13 must satisfy Court that service 
was not duly effected—Lower Court not 
satisfied that petitioners are entitled td 
have ex parte- decree set aside—cThere 
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can be no interference in revision 2886 
O. 9, 13—Execution application 


^ ^ - - 

can be restored under inherent powers 

99c 

O. 10, R. 4—Several adjournments 

» • \ T_ 


given for appearance—Warning pleader 
and agent that action would be taken 
under O. 10, R. 4 (2)—Non-appearance 
by party and neither pleader uor agent 
undertaking to answer questions—Dis¬ 
posal of suit under O. 10, B. 4 (2), is 
proper though no questions were put to 
pleader or agent 922a 

O. 11, R. 21 and 0. 17, Rr. 2 and 3 


—Defendant absent on adjournment date 
—Ex parte order—Application to set 
aside ex parte order dismissed without 
inquiry—On appeal District Judge hold¬ 
ing that O. 17, R. 2 and O. 11, R. 21 ap¬ 
plied—Held that O. 11, R. 21 did not 
apply, but O. 17, R. 2 did 248 

- 0. 12, 6—Admission must be 

clear and unambiguous 4C3 

O 13. R. 1 (2)—Document produced 


at late stage rejected by trial Court 
Discretion exercised by trial Judge will 
not be infererred with unless such dis¬ 
cretion has been exercised capriciously 
or arbitrarily 

O. 13, R- 3—Document put on re¬ 


cord but not admitted as result of judi¬ 
cial determination—Endorsement under 

O. 13, R- 4 not made— Stamp insufficient 
— Court can reject document under 

O. 13, B. 3 , . , , ■ 

_ 17 , B. 1—Defendant taking steps 

to summon necessary and important wit¬ 
nesses—Witnesses not appearing for no 
fault of defendant— Adjournment should 
be given for production of such witnesses 

1766 

O. 17, Rr. 2 and 3—Defendant ab 


sent on adjournment date—Ex parte 
order—Application to set aside ex parte 
order dismissed without inquiry ^On ap¬ 
peal District Judge holding that O- !'• 
B, 2 and O. 11, R. 21 applied—Held 
that O. 11, R. 2 did not apply, but 0.17, 
R 2 did 

_o. 20, R, 6—Contract between par¬ 
ties to make interest charge on property 
—Decree should be prepared on that 

, . 941a 

basis 

__ Q 20, R. 11—Decree varied by con- 

sent—Court attesting it—Vaniod decree 
can be executed—Separate suit is unne¬ 
cessary 22. 12—Bequest of property 
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to lady and death of lady soon after 
death of testator—Suit by lady’s bus • 
band against person in possession of pro¬ 
perty bequeathed—No relationship of 
principal and agent exists between par¬ 
ties—Plaintiff may be given decree for 
rents and mesne profits 763 (2)6 

0. 20, R. 14—Depositing amount in 


Court becomes entitled to land from 
date of such payment 791a 

O. 21, R. 2—Decree providing that 


produce of land if realized by decree- 
holder to be adjusted towards interest 
—0. 21, R. 2 has no application 8316 
O. 21, R. 2—Oral agreement to pay 


decree by instalments in Court —Instal¬ 
ment paid—Agieement is adjustment 
and can be proved if certified within 90 
days 806 

- 0. 21, Rr. 5, 6 aiid 8—Subordi¬ 


nate Judge of one district sendingdecree 
for execution directly to Subordinate 
Judge of another district—Latter Court 
has inherent lack of jurisdiction to exe¬ 
cute decree—Even otherwise it cannot 
send decree to another Subordinate 
Court for execution 839 

0.21, R. 15—Decree, holder omit¬ 


ting to state in his execution applica¬ 
tion names of all persons interested in 
decree does not invalidate execution 
proceedings — Court has discretion to 
give notice to other decree-holders— 
Judgment-debtor cannot object to exe¬ 
cution being taken on his ground 655 
O. 21, Rr. 15 and 16—Decree in 


favour of brothers—Decree allotted to 
one on partition—Execution application 
by such brother for his own benefit 
Notice to other brothers is necessary 432 
O. 21, R. 16—Decree transferred by 


decree-holder—No legal application by 
transferee under O. 21, R. 16 Decree- 
holder can execute decree 638a 

-0. 21, R. 16—Decree banded over 

to trustee by decree-holder — No legal 


application by trustee under O. 21, R. 16 
—Joint application by decree-holder and 
trustee—Decree-holder can be allowed 
to execute decree 6386 

O. 21, R. 16—Order under O. 21, 


R. 16 by executing Court—Appeal is not 
competent 473(1)® 

O. 21, R. 16—Decree in favour of 


several persons—Assignment of decree 
by one of them—Assignment passes only 
interest of assignor decree-holder 

473(1/6 

N/v. —Ti ^ 


*% f 
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0. 21, a. 18—Decree to be adjusted 
by set off should be capable of execution 
at time of adjustment 372 

0. 21, jB. 22—Notice to judgment- 
debtor under O. 21, E. 22—Judgment- 
debtor’s objection as to decree-holder’s 
right to execute decree overruled—Sub¬ 
sequent objection by judgment-debtor 
as to mode of execution of decree is not 
barred by res judicata 826a 

0. 21. a. 35 (l) — Applicability — 
Land in actual possession of judgment- 
debtor—R. 35 (l) applies 226 

0. 21, R. 35 (l)—Delivery of posses¬ 
sion to decree-holder under warrant— 
Judgment-debtor’s consent is not neces¬ 
sary 2^d 

-- 0. 21, B, 35 (l)—Decree awarding 

possession can be enforced only by 

B. 35 (0 22e 

-0. 21, R. 35 (2)—Decree for symbo¬ 
lical possession “Non-compliance with 
requirements of 0. 21, R. 35 (2) and pos¬ 
session not delivered as required by law 
Suit for possession by successor-in- 
interest of decree-holder — Limitation 
does not run from date of execution 427 
0. 21, R, 50 — Notice not issued 
individually to partners — Their liabi- 
lity as partners must be proved — Pre¬ 
sumption arising under Contract Act, 
S. 264, does not avail creditor if he is 
customer after dissolution 591a 

^ "“O. 21, R. 50 Decree against tirm 
Decree, holder can pursue any of the 
three courses regard less of their order 472 

21, R. 58 Attachment in execu¬ 
tion of decree Objection to attachment 
Court should investigate into claim 
and not hastily admit objection and 
dismiss execution 421a 

21, R. SS^Sale under mortgige- 
decree Objection disallowed — Suit 
need not be brought within one year 76a 
0. 21, R. 63—Objection to attach, 
ment raised by alleged mortgagee dis¬ 
missed—Declaratory suit under O. 21, 
R. 63 —Onus of proving that mortgage 
was effected for consideration and in 
good faHh lies on claimant and Court 
should give definite finding on such 

855 

21, B. 63—Dismissal of objection 
to gxecutibn on bajis of gift — Suit by 
jbtootdf Tiiidet O. 21, R. 63 — Plaintiff 
B ^ fcld»prove genuineness of gift even 
d^^bdant has not specifically 
trhdfll gilt is oollusive " 550 


Civil P. c. 

0. 21, R, 63— Objection to execu¬ 
tion on strength of gift dismissed—Suit 
under O. 21, R. 63 — Onus of proving 
genuineness of gift is on such person 5376 

0. 21, R, 63— Attachment of pro¬ 
perty in execution of decree—Objection 
to attachment on basis of gift-deed in 
favour of objector —Order that attach¬ 
ment was not properly effected and that 
property should be released — Subse¬ 
quent formal order accepting objection 
of claimant — Suit to declare gilt as 
fictitious and fraudulent is not suit 

under O. 21, R. 63, Civil P. C.. and is 
governed by Art. 120 and not Art. 11, 
Limitation Act 449 

0. 21, Rr, 68 and 90—Material ir- 
regularity resulting in substantial loss 
illustrated—Sale can be set aside if 
judgment-debtor gives security for mak¬ 
ing up deficiency, if any, on resale 186 

-- 0. 21, R. 83 — Whether judgment- 

debtor is necessary party— Quaere 573a 

- 0. 21, R. 89 — Judgment-debtor is 

to deposit only amount of that decree 
under which property is sold—Applica- 
tion for rateable distribution is im¬ 
material 2266 

*•-0. 21, R. 89 — Application made 

under O. 21| R. 89 for permission to 
deposit amount without express prayer 
to set aside sale is still application to 
set aside sale 210a 

- 0. 21, R. 90—Boundaries not cor- 

rectly given in sale proclamation—But 
everybody recognizing property to be 
sold from Municipal member—Held, sale 
could not be set aside 1031 

-O. 21, R. 90 andS. 47—Limitation 

of 30 days under O. 21, R. 90 does not 
apply to filing objection under S. 47 5706 

"■■0. 21, R. 90—Auction-purchaser is 
necessary party to appeal 324 

- O. 21, Rr. 90 and 68 —Material 

irregularity resulting in substantial loss 
illustrated— Sale can be set aside if 
judgment-debtor gives security for mak¬ 
ing up deficiency, if any, on resale 186 

— 0. 21, Rr. 92, 89, 90 and 91—Objec¬ 
tions under R. SO dismissed—Sale must 
be automatically confirmed — Decree- 
holder’s absence is immaterial 99a 

-0. 21, R. 92—Sale not confirmed in- 

spifce of R. 92—Order is revisable 996 
*- O. 22 —Order setting aside abate¬ 

ment cannot be questioned in appeal 
from suit 152 
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- 0. 22, it. 1—Suit by some laucllords 

that certain tenancy had extinguished 
•and for declaration that certain persons 
'had no occupancy right—Death of some 
plaintiHs pending suit — Legal repre¬ 
sentatives not brought on record — Suit 
is for benefit of all landlords and does 
•not abate either wholly or in part 651 

- O. 22, it. 2 —Omission to bring on 

a'ecord representative of party in appeal 
who is not necessary party but only 
<i.dded as pro forma defendant is not 
•fatal to hearing of appeal 106 

- O. 22, it. 3—Suit for possession — 

One of plaintifls dying— Legal repre¬ 
sentative not brought on record — No 
abatement of whole suit if shares ascer¬ 
tainable or separate suits could be 
brought 9385 

-O. 22, it. 3—Decree appealed from 

proceedings on ground common to all 
plaintiffs—All plaintiffs need not join 
in making appeal and decree may be 
5;eversed or carried in favour of all plain¬ 
tiff's 933(2) 

- 0. 22, R. S — Petitioning creditor 

impleaded — Death of such creditor 
pending appeal—Inclusion of name of 
his representative on appeal is essen¬ 
tial 642(2}c 

-- O. 22; R. 3 (2)—Suit for possession 

by co-mortgagees each having distinct 
ohare—Death of one during pendency 
of suit — His representative not brought 
on record in time—Suit abates only as 
regards deceased plaintiff’s share 1795 

-0. 22, B. 4—Appeal by mortgagee— 

Death of one of puisne mortgagee res¬ 
pondent and legal representative not 
brought on record—Appeal does not 
abate in its entirety lOOla. 

- 0. 22, B. 1—One of defendants 

dying pending appeal—No legal repre¬ 
sentative brought on record—Suit as 
against him must be dismissed 805a 

■-0. 22, B. 1 and 0. 1, B. 8—Some 

•defendants appointed under O. 1, R. 8 
to represent others—Death of represen- 
ted defendant—Appeal as against him 
does not abate 682c 

- ‘O. 22, B. 4—Petitioning creditor 

dying pending appeal—Insolvent appel¬ 
lant should see that his legal representa- 
tives are brought on record 642(2)c2 
- 0. 22, Br. 4 and 9—Death of res¬ 
pondent in appeal—Appellant, Munici¬ 
pal Committee, not impleading legal 
presentative within time—Time can^t 


Civil p. c. 

be extended under S. 5, Lim. Act, in ab¬ 
sence of good ground 556a 

- O. 22, Br. 4 and 9—Two respon¬ 
dents in appeal being co-owners each 
entitled to half share in property— 
Death of one of them and failure of ap¬ 
pellant to implead legal representative 
within time —Appeal docs not abate 
wholly . 5565 

- O. 23, B. 4—Suit nob against defen¬ 
dants as partners dismissed—One res¬ 
pondent dying during appeal—Appeal 
abating against him—Joint decree— 
Abatement of whole appeal must be de¬ 
cided by reference to decree 356(2)c 

-O. 22, B. 4—Legal representatives 

mean person or persons who represent 
whole interest of deceased 356(2)<i 

-O. 22, Br. 4 and 9 —Appeal—One 

respondent dying and no application to 
bring on record representatives made 
within time—Affidavit satisfactorily ex¬ 
plaining omission—No counter-affidavit 
—There is sufficient cause for justifying 
setting aside abatement under O. 22, 
R. 9 2245 

^- O. 22, B. 4—Abatement—Rule of 

total abatement is highly technical rule 
and should not bo applied unless it 
must be applied 129a 

^-O. 22, B. 4 (l)—Father and son 

impleaded as respondents in appeal— 
Death of father leaving son as his sole 
representative—No application to bring 
son on record as legal representative of 
father is necessary 7105 

- O. 22, R. 4 (3)—One legal represen¬ 
tative already on record though in differ¬ 
ent capacity—No application is neces¬ 
sary to avoid abatement 765(2)5 

- 0. 22, B. 4 (3)—Whether all legal 

representatives must be brought on re¬ 
cord: {Quaere) 765(2)c 

- O. 22, B. 6—Death of defendant 

after hearing and arguments but before 
pronouncing judgment—Legal represen¬ 
tative can be brought on record without 
making application to Court 710a 

- O. 22, B. 9 —Death of sole appellant 

—Delay in filing application and affidavit 
on behalf of minor heirs of appellant 
Time was extended and abatement set 
aside 765i,2)a 

-O. 22, 2?. 9 —Abatement or dismissal 

of suit — No fresh suit can be brought on 
same cause of action nor can plaintiff 
resist defendant’s claim to enforce right 
under suit 7^25 
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O. 2’2, a. 9—Legal representative of 
deceased respondent not brought on re¬ 
cord—Abatement though nob declared 
•nob sought bo be set aside—No reason 
for delay offered—Delay cannot be cou- 
•doned 356(2)a 

- 0. 22, R. 9—Ignorance of law or 

'death of respondent is not sufficient 
cause 356(2)i; 

- 0. 22, Mr. 9 and 4—Appeal—One 

respondent dying and no application to 
bring on record representatives made 
within time — Affidavit satisfactorily 
■explaining omission—No counter-affida- 
'vit—There is sufficient cause for justify¬ 
ing setting aside abatement under 0. 22, 
9 2246 

- 0. 22, M. 9—E. 9 does nob bar fresh 

■suit brought on dissimilar causes of 
action 109a 

- 0. 22, M. 9 (2)—Application to bring 

•on record legal representative filed four 
days beyond limitation, applicant not 
Jsnowing date of deceased’s death—Time 
■was extended 9l6(f 

- 0. 23, M. 1 (3)—“Subject-matter” 

means right in property sought to bo 
enforced 943a 

-0. 23, M. 1 (3)—'Bar created by 

O. 23, R. 1 (3) has no application where 
cause of action in first suit is different 
from that in second suit: 91 P M I9l6= 
■37 7 C 128, Overruled 9436 

■ 0. 23, M. 3 —Compromise involving 

future payment—Question whether com¬ 
promise amounts to adjustment depends 
on intention of parties and not on ques¬ 
tion whether terms are to be performed 
dn future or in present 732(1) 

^-0. 23, M. 3—Suit instituted in 

oame of firm—One partner alone has no 
power to compromise 6186 

- 0. 29, R. 1—State Bank of Native 

State which is not corporation cannot 
eue in British Indian Court through its 
eeoretary or manager 456 ^ 

-0. 29, B. 1—Principal unregistered 

corporation—Servants of corporation are 
«tlll not personally liable 93a 

-0. 30, E. 4 —Suit not against defen¬ 
dants as partners dismissed—One res¬ 
pondent dying during appeal—Appeal 
Abating against him — Joint decree— 
Abatement of whole appeal must be de¬ 
cided by reference to decree 356(2)c 

dU, *M. 8 (6)—Appointment of 
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nob be exhausted 337a 

- 0. 32, R. 7—Compromise against re¬ 
corded custom by which property be¬ 
longing to minor is given to widow is 
not for benefit of minor 4686 

-^0.33, 7?. 1 —Equity of redemption 

is not asset when money cannot be 
raised on it 528 

-0. 34 -Punjab Redemption of Mort¬ 
gages Act (l9l3), S. 12—Suit under Sec¬ 
tion 12 is not a suit for redemption— 
O. 34 is nob applicable 179a 

- 0. 34—Scope—Provisions of O. 34 

are not applicable bo decrees passed ac¬ 
cording to arbitration awards 487 

-0. 34, R. 3—Receiver cannot be ap¬ 
pointed to carry out sale 6876 

- 0. 34, R. 3—Appropriation—Under 

0. 34, R. 3 whether question of appro¬ 
priation by the parties arises— Qua'^re 

126(1)6 

- 0. 34, R. 3—Interest stops from 

date of deposit and nob from withdrawal 

126(l)c 

- 0. 34, R. 5 —Mortgagor can redeem 

before property is actually sold 3616 

-0. 34, R. 5—Mortgagor’s right to 

redeem after decree for sale—Amount 
to be paid is that mentioned in mort¬ 
gage-decree 36lc 

- 0. 34, R. 6—Preliminary and final 

decree for sale of mortgaged property 
obtained by mortgagee — Sale stopped 
owing to execution of final decree for 
sale of same property obtained by prior 
mortgagee—Sale proceeds insufficient to 
pay even prior mortgagee—Subsequent 
mortgagee is entitled to apply for per¬ 
sonal decree 792 

-0.34, 72.6 — Mortgage of family 

property by father nob for family neces¬ 
sity—Mortgagee can obtain personal 
decree against father and in execution 
bring entire family estate to sale unless 
debt is illegal or immoral 768 

- O. 34, R. 6 —Sale of right of re¬ 
demption and successful pre-emption suit 
—Pre-emptors are not personally liable 
in absence of contract to that effect 

3296 

—0. 34, 72. 6—Mortgagee asking for 
personal relief in mortgage suit cannot 
raise objection subsequently that the 
relief asked for was premature 329c 
- 0. 37, R. 3—Suit on hundU—Defen¬ 
dant failing to show that hundis were 
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v?ithovit consideration—Leave to defend 
should not be granted 440a 

- 0. 39—Court has summary power to 

pass interim order in respect of property 
to which prima facie company is en¬ 
titled 437 

• O. 39. B. 1—Conditions for granting 
of temporary injunction pendente lite 
stated 621 

-0. 39, i?. 1—No irreparable injury 

to plaintiff by non-issue of temporary 
injunction — Plaintiff’s interest amply 
protected otherwise—Temporary injunc¬ 
tion was rightly refused 448 

- 0. 39, li. 1 —Order granting injunc¬ 
tion appealable—Notice to show cause 
against injunction is immaterial 282a 
- O. 39, Hr. 1 and 3—No risk of ir¬ 
reparable injury — Drastic injunction 
without notice cannot he granted 2826 
0. 39, B. 1—Injunction — Whether 
obtained without reasonable and prob¬ 
able cause is finding of fact 263 

- O. 39, B. 2—Suit for injunction for 

infringement of trade mark—Balance of 
convenience decides if temporary injunc¬ 
tion should be granted 10466 

- O. 39, B. 2—Temporary injunction 

refused 592 

^ 0. 39, B. 2—Fact that suit would 

be infructuous if no temporary injunc¬ 
tion is issued is not sufficient for issuing 
such injunction 203a 

O. 39, B. 2 — Delay is sufficient 
reason for refusing injunction 2036 

O. 39, B. 2 — Court should not pass 
order frivolously and vexatiously 203^ 
O. 39, B. 2 Order refusing to dis¬ 
charge an injunction issued under O. 39, 

R. 2 is appealable 203/c 

- O. 39, B. 2 a7id S. 151 — Appeal — 

Order purporting to bo passed under 

S. lol Court not considering provisions 

of O. 39, R. 2—Appeal from such order 
is incompetent 73a 

- O. 39, B. 2 — Breach already com¬ 
mitted — Injunction though cannot be 
granted under O. 39, R. 2, Court can 
grant it in its inherent powers 736 

- 0. 39, B. 2 and S. 161 — No danger 

of irreparable injury—Compensation in 
damages possible — Injunction should 
not be granted under S. 161 73c 

- O. 40 — Court has summary powers 

to pass interim order in respect of pro¬ 
perty to which prima facie company is 

entitled 437 

O. 40, i?. 1 — Maintenance made 
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charge over house and decree-holder en¬ 
titled only to proceed against such pro¬ 
perty for maintenance — Appointment 
of receiver is desirable for paying arrears 
and ensuring punctual payment of main¬ 


tenance 
- 0. 40, 


i?. 1 — Receiver 


appointed to carry out sale 
- O. 40, B. 1 — Receiver 


8266 
cannot be 
6876 

appointed 
of proper- 


by one Court to take charge 
ties—Another Receiver for same proper¬ 
ties cannot be appointed by different 
Court 671a 

*- O. 40, i?. 1 — Receiver appointed 

in collusive suit—Appointment so long 
as it lasts must be respected 6716 

- 0. 40, B. 1 (d )—Order giving recei¬ 
ver directions to restore property is not 
appealable 216 

- O. 41, i?. 1 — Decree not properly 

drawn up—Appeal accompanied by judg¬ 
ment and such decree — Proper decree 
filed later—Appeal is not barred 938a 

- 0. 41. Br. 1, 23 and 25 — Case held 

typical instance in which Subordinate 
Courts bring entire judicial system into 
contempt by blindly following techni¬ 
calities of law without having recourse 
to salutary provisions in Acts to undo 
injustice caused by application of these 
technicalities 224a 

-O. 41, 4 ' - Decree appealed from 

proceeding on ground common to all 
plaintiffs All plaintiffs need not 
in making appeal and decree may be- 
reversed or varied in favour of all plain¬ 
tiffs 933(2 

- 0. 41, B, 5—Partition suit—Appeal 

from preliminary decree Proceedings 
for partition by metes and ^ bounds 
should be stayed pending decisions of 


appeal 


79a 


O. 41, i?. 5 — Appeal from prelimi¬ 
nary decres —* Stay of further proceed¬ 
ings depends upon particular facts cf 
case, and conditions of 0.41,R. 6 should 
be satisfied 

-O. 41, B. 19 — Failure of counsel ta 

enquire what cases he has on particular 
day is not sufficient excuse for setting 
aside dismissal of appeal 1043(1} 

-O. 41, B. 19 — Appeal dismissed for 

not depositing process fees — Careless 
mistake of counsel or his clerk is 
sufficient cause 642(1/ 

-O. 41, B. 20 — Discretion to allow 

additional parties when should be exer- 
oised SO* 
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’ >K. 21 Application to rehear 

appeal decreed ex parte—Conditions ne- 
cessary pointed out 8826 

C. 41, M. 21 — Service effected on 
son in father’s absenoe-^Son not resid¬ 
ing with father — Summons is not duly 
served on father 7975 

^ 0. 41, E. 23—Case referred to Dis¬ 
trict Judge on objection to award of 
land acquisition officer—Case remanded 
to District Court on appeal by some of 
objectors to High Court — Objector not 
taking part in proceedings before Dis¬ 
trict Judge not appealing to High Court 
are not entitled to intervene on remand 

948a 

0. 41, Er. 23 and 25 — Appellate 
Court framing new issues and remand¬ 
ing case to trial Court—Remand should 
be under O. 41, R. 25 and not under 
O. 41, R. 23 659(1) 

— 0. 41, E. 2Band S. 151—Disposal of 
suit on merits Case remanded on ap¬ 
peal and refund of court fee ordered— 
Remand is one under S. 151 and not 
under 0.41, R. 23 and Court-fees Act 
(1870). S. 13 135^ 

0. 41, E. 27—Power under O. 41, 
R. 2/ should be exercised very sparingly 

^ 1024c 

O. 41, E. 27 — Production—Addi¬ 
tional evidence in appellate Court—Held 
on fact that additional evidence should 
be admitted 323 

E. 27 Scope— Conditions 
laid down in R. 27 must exist before 

Judge 18 entitled to call for additional 
evidence 

27 Additional evidence 
taken on apparently obscure point not 
affecting finding in case—Reason need 
not be given 328a 

— 0 . 41, i?. 28 Appellate Court has 
discretion to decide case with or with 
out taking additional evidence 1014(1) 

31—Non compliance with 
provision of O. 41, R. 31—Judgment is 
no judgment in law 3325 

O. 41, E. 33 Party entitled but 
not filing appeal or cross-objection— 
Appellate Court would not interfere 
except for very cogent reason 682d 
“—“0, 41; —Some cosharers suing 

for possession of entire land—Other co- 
sharers refusing to join as plaintiffs and 
made defendants— Trial Court decreeins 

extent of plaintiffs’ share 
’ Appeal by trespassers defendants 
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Appellate Coiiit has power to pass 
decree in favour of plaintiffs for entire 
suit land 40 

I 0. 43, E. 1 (c)—;0rder giving re¬ 
ceiver directions to restore property is 
not appealable 213 

0, 43, E. 1 (r)—Order refusing to 
discnarge an injunction issued under 
O. 39, R. 2 is appealable 203A; 

O. 43, R. 1 (?*)—No distinction ia 
made between partial and total remand 

615a 

-0. 43, E. 1 (w) and 0. 47, E. 7— 

Appeal under 0.43, R. 1 (w) lies cnly 
on grounds specified in O. 47, R. 7 169a 
O. 44, E, 1—Admission of applica¬ 
tion for permission to appeal in forma 
pauperis is not final disposal of applica¬ 
tion 256a 

0. 45, E. 3—All questions referred 
to High Court answered in favour of 
assesses—Commissioner not allowed to 
support assessment on obhir grounds— 
Case is not one fib for appeal to Privy 
Council 63T 

- O. 46, E. 1 — Reference to High 

Court is permissible only when lower 
Court entertains reasonable doubts 402a 

-0. 46, i?. 1—Case iu which decision 

is open to second appeal—Reference of 
such case to High Court is incompetent 

4026 

0. 47, R. 1 — Appealable order— 
Revision filed and dismissed—Review 
sought for treating it as appeal—Point 
escaping every one’s notice — Good 
ground for interference in appeal—Re¬ 
view was justified 47 G 

^ O. 47, E. 1—Notice issued—Suc¬ 
cessor cannot refuse to interfere merely 
because order under review was appeal- 
able 226a 

O. 47, E. 1 —Decision based on 
wrong authority is not mistake apparent 
on face of record 2236 

O. 47, E. 1—Mistake on point of 
law is not good ground for review 1696 

O. 47, E. 1—Order under O. 47 held 
to be without jurisdiction 169<j 


] ■®* 1 ctnd S. 151—Court hav- 

ing jurisdiction to set aside order under 
D. 47 —Recourse to S. 151 is not per¬ 
missible 169<i 

0. 47, E. 1 — Order under O. 47 
passed without jurisdiction—Fact that 
inquiry is reopened fs not sufficient 
ground for non-interference 169/ 
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- O. 47 , Rr. 2 and 5—District Judge 

•ciud Additional Judge are not members 
ci the same Court 130a. 

-O. 47, ll. 7 and 0. 43, B. 1 W 

A V 


^9 

Appeal under O. 43, R. 1 (w) lies only 
L-n grounds specified in O. 47, R. 7 

I69a 

- O. 47, E. 7—Order granting review 

—Appeal is competent only in circum- 
tttances mentioned in O. 47, R. 7 130i 

- Sch. 2, Para. 4—Umpire, powers of 

—Difference of opinion between arbitra¬ 
tors—Umpire is not j^revented from 
deciding case entirely on bis own opi¬ 
nion 587 

- Sch. 2, Para. 10“Whether oral 

award good is- Quaere 777 (2)a. 

- Sch. 2. Para. 10—Oral award— 

Whether can extinguish decretal debt 

777 (2)7> 

- Sch. 2, Para. 12—Modification of 

award—Court acting with material ir¬ 
regularity—Revision is competent 139d 

- Sch. 2, Para. 14—Question referred 

to arbitration—Arbitrators giving only 
provisional order leaving certain cjues- 
tion to be decided by Court—Award 
should be remitted for reconsideration 

530i 

"— ^Sch. 2. Paras. 15 a7id 16—Order 
setting aside award—Award and order 
refusing objections are interlocutory 

692c 

- Sch. 2, Para. 16—Award includes 

modified or corrected award—Decree on 
award is not appealable 139tft 

- Sch. 2, Para. 16 (2)—Neither ap- 

ypeal nor revision is competent from 
order refusing objection 692a 

— —Sch. 2, Para. 16 (2)—Reference to 
arbitration—Question of invalidity—No 
appeal lies 426a. 

- Sch 2, Para. 16 (9)—Provision of 

appeal bars revision 4266 

- Sch. 2, Para. 17 — Arbitrator 

named refusing to act—Dominant in¬ 
tention to refer to arbitration—Court 
can appoint fresh arbitrator—Test laid 
down 18® 

o':— Sch. 2, Pai-a. 17—Mere inaction 
does not cut limitation—Delay must 
amount to abandonment 18c 

- Sch. 2, Para. 17—Arbitration— 

Refusal to, is fundamental cause of 
x^ction for application under Sch. 2, 

Para. 17 1®*^ 

_ Sch. 2, Para\ 20—Several pending 

suits referred to arbitration without 
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applying to Court for reference to ar¬ 
bitration—Award cannot be made rule 
of Court under para. 20 746a. 

- Sch. 2, Para. 20—Award partition. 

ing joint property including agricultural 
land by metes and bounds—Civil Court 
has no jurisdiction to entertain applica¬ 
tion for filing award and for passing 
decree in accordance therewith 732 (2) 

- Sch. 2, Paras. 20 and 8—Award 

given after time fixed in agreement—No 
evidence as to extension of time—Award 
is not valid 1736 

- Sch. 2, Para. 20—Dispute between 

mortgagee bank and mortgagors referred 
to arbitration—No agreement in writing 
that reference would be governed by 
Arbitration Act—Award made rule of 
Court—In execution decree challenged 
—Decree is not nullity on face of it— 
Executing Court cannot go behind decree 

46 

Companies Act (7 of 1913) 

-S. 4 —Association of 100 members 

—Subscriptions to be paid by lots of 
members—Association whether required 
registration and subscriptions whether 
can be claimed back— (Quaere) 121a. 

-Ss. 21 and 69—Suit for arrears of 

allotment and call money is Small Cause 
suit _ 857 

--S. 40—Person whose name is en¬ 
tered in register of members is pre¬ 
sumed to be member 1016(2) 

- ‘S. 40—Entry of person’s name in 

register of members — Presumption is 
that he is member of the company 108 

-S. 152—Dispute between mortgagee 

bank and mortgagors referred to arbi¬ 
tration—No agreement in writing that 
reference would be governed by Arbitra¬ 
tion Act—Award made rule of Court 
In execution decree challenged—Decree 
is not nullity on face of it ’— Executing 
Court cannot go behind decree 46 

- S. 152 (3) — Arbitration Act 

(1899), S. 2 — S. 2 (including proviso) 
does nob affect arbitrations under S. 152 
(3) 

-“S. 153—Principles guiding exercise 

of jurisdiction under S. 153 stated 616 
-S. 162 — If company is commer¬ 
cially insolvent, order under S. 162 can 
be passed 3016 

- S. 185—Court has summary power 

to pass interim order in respect of pro¬ 
perty to which prima facie company is 
entitled 437 
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^Company 

,Company is under duty to issue 

balance sheet 301a 

--Directors need not be share-holders 

if articles allow it 61a 

‘Compromise 

-Compromise involving future pay¬ 
ment— Question whether compromise 
amounts to adjustment depends on in¬ 
tention of parties and not on question 
whether terms are to be performed in 
future or in present 732(1) 

Compromise Decree 

-Execution— Court has no unres¬ 
tricted power to relievo defaulting party 
from consequences of default — It can¬ 
not interfere with effect of default if as 
result thereof decree-holder merely seeks 
to take away concession allowed to 

judgment-debtor 23 

Contract 

-Enforcibility—Non-party cannot 

•enforce stipulation to pay money to 
him 695 

—0. I. F. contract — Payment to be 
made by purchaser against tender of 
•documents — Documents not tendered 
and goods tendered refused by purchaser 
Purchaser is not guilty of breach 453a 
-Seller allowed by agreement to sub¬ 
stitute for shipping documents in his 
own invoice and such agreement acted 
on by parties—Agreement is lawful 453c 

-Contract between two parties for 

•depriving third party of rights—Suit by 
one of them to enforce contract —Other 
•can set up true nature of transaction by 
way of defence 222 a 

■ -Third party to a contract can claim 

as beneficiary 178a 

-Mercantile usage—Delhi iron mar¬ 
ket—Interest cannot be charged on un¬ 
paid price for transactions before 1917 

127a 

Contract Act (9 of 1872) 

■ "S. 1 —Agent authorized to sell by 
trade usage “■ Question as to agent's 
power to do so is not governed by Con¬ 
tract Act 183 

~—S. 2—Third party to a contract can 
•claim as beneficiary 178a 

■ 'S, 2 (d) —Abandonment of disputed 

•claim is valid consideration 1215 

S. 12 —“UnsoundnesB of mind” does 
not depend 09 belief or unbelief of wit¬ 
ness but depends on inference to be 
d^^awn from evidence 458a 

12 “^er 8 on having lucid inter- 
proving unsoundness at 

... 


Contract Act 

time of execution of document is on 
person who challenges validity of docu¬ 
ment 45Sc 

-5. 16—■ Undue influence — Strong 

motive to execute agreement raises no 
presumption of undue influence 8855 

-S. 16 —Transaction unconscionable 

—Presumption of undue influeuce does 
not arise 682a 

-S. 21—Mistake as to law in force 

does not make contract voidable — 
Subsequent mortgagee taking mortgage 
in his favour with knowledge of prior 
mortgage—Such mortgagee will be post¬ 
poned till period fixed in prior mortgage 
even if former's mortgage is registered 
first—S. G8, T. P. Act, does not apply 
but S. 21 applies to such transaction 836 

- S. 23—Money paid to procure girl 

for marriage—Agreement remaining un¬ 
fulfilled—Plaintiff is entitled to refund 
of money 849(2) 

-5. 25 ( 3 ) — Debt acknowledged 

barred—No distinct promise to pay — 
Requirements of S. 25 (3) are not ful¬ 
filled 209 

- Ss. 41 and 62 —Held under given 

facts that S. 41 did not apply and that 
there was no novation within meaning 
of S. 62 3355 

- S. 44—Position of joint judgment 

debtors is same as that of joint promisors 
—Release granted to one does not ab¬ 
solve others 5055 

- S. 55—Sale—Hire purchase system 

—Hirer paying partly in cash and partly 
by cheque—Vendor cancelling contract 
—No breach of agreement by hirer— 
Vendor is not entitled to recover on 
basis of agreement or on basis of cheque 

470 

- S. 60—Appropriation held not in¬ 
tended towards principal 126 (l)a 

' S. 62—Bond executed by A for debt 
due by B —Subsequent settlement by 
which B is to pay some instalments and 
execute mortgage and in case of default 
to be liable as before—Payment of some 
instalments but default committed in 
carrying out terms of settlement— A’s 
liability under bond is not revived 464 

- Ss. 62 and 41—Held under given 

facts that S. 41 did not apply and that 
there was no novation within meaning 
of S. 62 3355 

■ 'S. 62—Acknowledgment— Mortgage 
by conditional sale—Failure of mortgagee 
to take possession on expiry of stipulated 
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Contract Act 

period — Unregistered acknowledgment 
as to payment of interest and outstand¬ 
ing amount by mortgagor—Mortgagee 
held not entitled to sue for mortgage- 
debt and it did not amount to novatio 

174c 

*-5. 70 —A having one half-share in 

property in previous litigation brought 
against A, B and G defending that litiga¬ 
tion to safeguard his interest —A bring¬ 
ing present suit against B and C for con¬ 
tribution— A can succeed neither in law 
nor in equity b6& 

- S. 70—Lease invalid—Landlord can 

claim compensation for period of tenant’s 
possession 156 

- S. 70—Lease invalid— Tenant in 

possession for period of lease—Measure 
of compensation is lease money agreed 

15c 

-5. 70—Plaintiff entering into con¬ 
tract with Municipal Committee for de¬ 
livery of goods—Contract not in writing 
under seal—Plaintiff delivering goods 
and claiming its price—Municipal Com¬ 
mittee resisting claim on ground that 
plaintiff was entitled to return of goods 
only and not its price—Plaintiff's relief 
for return of goods resisted by Municipal 
Committee—Municipal Committee can¬ 
not say that plaintiff was not entitled to 
claim price of goods supplied 14 

■S. 72—Debtor making extra pay¬ 


ments voluntarily under mistake of law 
cannot claim refund 5236 

- S. 73—Sale of property—Failure of 

vendor to give possession to vendee— 
Suit for recovery of amount paid and 
damages—Interest by way of damages 
can be allowed—Held 1 per cent per 
mensem is reasonable and Interest Act 
has no application 5565 


•- S. 73—Tenant contumaciously bold¬ 

ine over—Double rent by way of dama- 

ges is proper 

S. 74—Bond stipulating 

« A • • « • ^ 


61 ^^ 
no charge 
on certain 
at certain 
523a 


of interest if principal paid 
date and in default interest 

rate is not penal 
- S. 176—Notice under S. 176 is not 

necessary for debt to be due and reco¬ 
verable 

—- S. 212—Agent collecting as much as 

possible from merchant and giving credit 
for balance—Subsequent insolvency of 

merchant—Agent is not liable 8il6 

S. 213—Agent is entitled to call 


Contract Act 

for accounts from principal in special 
circumstances 483 

- S. 213—Principals more than one— 

Servant is liable to account to them 
jointly 936 

- -S. 219—Brokerage-“Person acting 

as hooker is entitled to reasonable com¬ 
mission 784 (l) 

- S. 230—Principal unregistered cor¬ 
poration—Servants of corporation are 
still not personally liable 93a 

-S. 251—Suit instituted in name of 

firm—One partner alone has no power 
to compromise 6186 

-S. 253—Death of one partner—Onus 

of proving that partnership has not dis¬ 
solved is on party asserting it 618a 

-S. 264— Notice not issued indi- 

viduUy to partners—Their liability as 
partners must be proved— Presumption 
arising under S. 261 does not avail cre¬ 
ditor if he is customer after dissolution 

591a 

- S. 264—S. 264 is particular form of 

estoppel 5916 

-S. 264—Business not going concern 

at time of transaction—Balance struck 
or loan raised by one partner does not 
bind other partners 417 

Contribution 

"■ Costs recovered by decree-holder 
from some of defends^nts Remaining 
defendants are liable not jointly but 
only to extent of their respective shares 

960 

❖- A having one half-share in pro¬ 

perty in previous litigation' brought 
against A, JS'and C, defending that liti¬ 
gation to safeguard his interest A 
bringing present suit against B and G 
for contribution— A can succeed neither 
in law nor in equity 956 

Co-operative Credit Societies Act (2 of 1912) 

-Validity of award — Award against 

representative of deceased debtor affects 
estate of deceased only 3766 

-S. 42 (6)—Civil Court has jurisdic¬ 
tion to decide whether certain person is 
member of Bank or not — Liquidator is 
given power only to determine contribu¬ 
tion 442 

- S. 43 — (Rules under), B. 7 — Non- 

representation of minor by proper guar¬ 
dian does not give civil Court jurisdic¬ 
tion to entertain suit 376a 

Cosharer 

-Sale of portion of share by cosharer 

—Vendor and vendee continuing as co- 
sharers — Vendor or his representative^ 
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Coahaorer 

oanndfc olairo adverse possession as 
against vendee unless title of vendee is 
repudiated 763(i) 

- Adverse possession — Overt act 

amounting to ouster or express denial of 
the title of other cosharers is necessaiy 

•7356 

• - Adverse possession—Claim must be 

open and to other’s knowledge 

Costs 

- — Costs recovered by decree-holder 
from some of defendants — Remaining 
defendants’are liable not jointly but only 
to extent of their respective shares 960 

Court‘fees 


^-Claim for interest from date of 

realization raised in appeal — Court-fee 
is necessary 9416 

-Fixation cannot be made by com¬ 
promise 9056 

’ Refund—Refund of excess court-fee 
can be ordered 351 

■-Suit decided — Court cannot subse- 

quently order payment on deficiency 

208 ® 

--Redemption suit—Preliminary de¬ 
cree for possession on payment of certain 
amount—Appeal by mortgagee on ground 
that transaction is sale and not mort¬ 
gage and also that amount should be 
enhanced—Court-foe is to be paid on 
principal sum secured on mortgage and 
nob on amount claimed 1556 

Court-fees Act (7 of 1870) 

- S. 7—Suit for pre-emption—Court- 

fee is to be calculated on ten times land 
revenue assessed on land—Court-fee has 
nothing to do with the consideration of 
sale or amount of encumbrance on the 
property 7676 


’ S. 7 (4) (c)—Suit for declaration 
that decree is not binding and for in¬ 
junction restraining defendant from 
executing it falls under S. 7 (4) (c) — 
Plaintiff fixing same value both for 
court-fee and jurisdiction—Court cannot 
revise it however arbitrary such value 
may be 246 

■ fS, 7 (4) (j) — Account suit referred 
to referee with consent of parties — 
Decree in-^oordance with report—Ob¬ 
jections to report dismissed — Appeal 
frqpi such order — Appellant should 
relief on ^xcese claimed and pay 
yal^^e^ court-fee thereon 633 

Pre-emption — Finding 
is not fixed in good faith — 



Court-fees Act 

Court should consider market value 

332a 

- S. 13—Disposal of suit on merits— 

Case remanded on appeal and refund of 
court-fee ordered—Remand is one under 
S. 161, Civil P. C., and not under O. 41, 
R. 23 and S. 13 135a 

- S. 13 — Stamp should be refunded 

when remand is under Civil P.C. (1908), 
O. 41, R. 23, but not when under S. 151 

^Id 

- S. 17 (as amended hy Punjab Act 7 

of 1912) — Mortgage with possession— 
Subsequent mortgage on same conditions 
simply increasing amount secured does 
not constitute second alienation 382 

- S. 19-7 [as amended hi 1899)—Date 

for valuation of estate is date of applica¬ 
tion for probate—Court-fee paid by ap¬ 
plicant may be revised subsequently 

936(2) 

- Sc/i. 1, Art. 1—Suit for sale of mort¬ 
gaged property impleading martgagor 
and puisne mortgagee—Decree directing 
that balance of money after paying oh 
plaintiff mortgagee be paid to puisne 
mortgagee—In appeal by mortgagor chal¬ 
lenging portion of a decree in favour of 
puisne mortgagee ad valorem court-fee 
on amount due on puisne mortgage should 
be paid 954 

2, Art. 6—Surety bond given 
under Civil P. G., S. 65 (4) — Only per¬ 
sonal obligation incurred by surety — 
Additional duty under Stamp Act is not 
necessary ,,SB89 

Sch. 2, Art. 17, Gls. {Hi) and {iv) — 
Suit for sale of mortgaged property im¬ 
pleading mortgagor and puisne mort¬ 
gagee—Decree directing that balance of 
money after paying off plaintiff mort¬ 
gagee, be paid to puisne mortgagee—In 
appeal by mortgagor challenging portion 
of decree in favour of puisne mortgagee 
ad volorem court-fee on amount due 
on puisne mortgage should be paid 954 

"^Sch. 2, Art, 17 — Partition suit— 
Allegation by plaintiff that property is 
joint—Court-fee of Rs. 10 is sufficient 

2086 

Sch. 2, Art, 17 (6) — Claim for ^ 
interest from date of Suit to date of 
realization raised in appeal—Court-fee 
is necessary 9416 

- Sch. 2, Art. 17 (6)—Plaintiff in joint 

possession of part of property in dispute 
for possession by partition 

780(2)a 
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Court-fees Act 

- Sch. 2, Art. 17 (vi) — Prayer in ap¬ 
peal to expunge certain unnecessary 
findings from lower Court judgment or 
to declare them as obiter dicta—Appel¬ 
lant is entitled to invoke aid of High 
Court without paying court-fee stamps 

G78(2)a 

- Sch. 2, Art. 22 {as amended by Pun¬ 
jab Act 7 of 1912)—Mortgage with pos¬ 
session—Subsequent mortgage on same 
conditions simply increasing amount 
secured does not constitute second aliena¬ 
tion 

Criminal Law Amendment Act (14 of 1908) 

-S. 17 (2) -Leader held guilty under 

S. 17 (2) 385(2)a. 

Criminal Procedure Code (5 of 1898) 

-S. 4 (i)((y)—Complaint—Magistrate 

is competent to make as common in¬ 
former 884c 

-S. 12 — Magistrate of First Class 

with powers gazetted throughout dis¬ 
trict—Certain division of it not allotted 
to such Magistrate-Magistrate is not 
prevented from exercising jurisdiction 
over village in that division 143a 

❖-S. 54 (7) — Knowledge by police¬ 

man effecting arrest and actual existence 
of warrant are necessary 159a 

■- -S. 54 (7)—Official Acts — Presump¬ 
tion is of regular performance 159c 

-S. 103—Non-compliance with is not 

fatal unless accused is prejudiced in any 
way 

- Ss. 107 and 443—S. 443 does not 

apply to proceedings under S. 

-S. 107—Essentials for order under, 

laid down 

_ 5 . 108—Order passed bylowerCourt 

cannot ba interfered with in revision 

ordinarily . 2365 

-S. 108—Accused taking part inacti¬ 
vities of seditious character disseminat- 
in^ seditious matter and organizing 
branch for such object—Mere closing of 
such branch is no ground for invalidating 

order under S. 108 236c 

__108 — Two seditious speeches 

made by accused at time of inauguration 
of branch association with seditious acti¬ 
vities ^ No other direct connexion of 
accused with activities of such associa- 
Mon-Security of Es. 5.000 is eKoosswe 

_^ 145 —Possession on behalf of ap- 

plioant converted into adverse one with- 


Criminal P. C. 

in two months of application—Coui*fc can* 
proceed under S. 145 409a 

-S. 145—State of emergency is for 

Magistrate to decide—His action should 
not be lightly interfered with in revision 

409fc> 

- S. 145 — Attachment need not be 

only by prohibitory order—Court can 
take possession or appoint receiver 409c- 
-S. 145—Movable property in build¬ 
ing—Dispute regarding both—Order to- 
police to take charge of both is proper- 

-S. 145—Ex parte proceedings with¬ 
out service are illegal 145a 

-S. 145—Action can be taken only 

when dispute is as to possession 145c 

-S. 145 (0 and S. 145 (4), Proviso- 

—Absence of order under S. 145 (l) 
Proviso to S. 145 (4) does not apply- 

143^> 

-S. 146 (2)—Dispute as to land—At¬ 
tachment of property and appointment 
of receiver by Magistrate under 8.146(24 
—Suit for declaration of ownership lies 
and suit for possession is not necessary 

195- 

- S. 147 — Order cannot be passed 

without notice under the section 145£f- 

-S. 162—List of stolen things given- 

to supplement first information report is 
admissible and can be referred to under 
S. 168, Evidence Act, and proved under 
S. 159, Evidence Act 9875 

-S. 162—Case diaries of police aro 

not relevant except in case of statement 
of witnesses under S. 162 4935 

- S. 164 — Confession by accused to- 

Magistrate, not improperly induced, can. 
be proved though made under hope of 
pardon and even though not recorded as. 
required by S. 164 987a 

-164 — Oral confession beforo 

Honorary Magistrate is admissible under 
S. 26, Evidence Act 956a 

- S. 164—Approver accepting tender 

of pardon can be examined under S. 164. 

868a 

-S. 164 — Magistrate associated 

with investigating officer Admissioir 
by accused in presence of Magistrate 
Magistrate not recording admission* 
under S. 164 but making written memo¬ 
randum—Oral evidence of Magistrate is 
admissible and written memorandum 
though inadmissible can be to re¬ 
fresh memory F® 
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Criminal P. C. 

-S. 164—Rafcraofeed confession—Use 

and value depends on facts of each case 
. . 338 ^) 

*'** S. 164—Pardon accepted — Ap- 


sr 


prover examined under S. 164 on oath 


mt 


This statement can form subject of alter¬ 
native charge under Penal Code, Ss. 193 
and 194 32i 

.S, 164—Confession at police station 
immediately after crime, but not in pre¬ 
sence of police officer—Accused informed 
that he need not make confession, but 
fact not recorded in certi6cate—Magis¬ 
trate giving evidence of it—Confession 
held proper 3il(2) 

■]* S. 164—Court must accept or re¬ 
ject confession as whole 232a 

“I S. 172 — Right to inspect police 
diaries is given only to Court and Court 
cannot delegate its duties in this matter 
to counsel for defence 498^ 

I Ss. 181 (2) and 179—Charge of cri¬ 
minal misappropriation or breach of 
trust What Courts have jurisdiction 
stated 559 

~S. 188 — Dacoity committed in 
British India but murder committed 
soon after in Native State—Offenders 
can bo tried under S. 396, I. P. C., in 
British India without certificate under 
S. 188 ^ 977(1 

S. 188—Trial after one year from 
commission of offence—Certificate sub¬ 
sequent to order of discharge—Trial is 
invalid 669(2) 

I S. 215 Scope—S. 215 precludes 
High Court from quashing commitment 
unless it is opposed to law or that there 
is any point of law involved which must 
necessitate quashing of commitment 

396 

S. 233—Two persons proved to have 
attacked deceased One convicted under 
S. 34, I. P. C. although not charged 
under S. 34, I. P. C.““Accused not mis¬ 
led in defence—Conviction held to be 
proper 3135 

Ss, 234 and 235“~Cbarges under 
Ss. 393, 894 and 397, I. P. C,, cannot be 
joined unless they form part of same 

transaotion 512 

287^feamp Act (1899), Ss. 62-B 

brought under 
B. o4-A-“Befoite accused can be convic¬ 
ted undet S. 62-^hi8 attention must be 

, •atrial of three 

Ij rpa^onE* tlndS^ Ss. 240^ 24S and 








Criminal P. C. 

240/243/109, I, P. C. respectively i- 
illegal o-)s 

-S. 248—Withdrawal of case by prc- 

secutiou can be done with permission oi 
Court _ ^ aSl'; 

5. 250 Notice to person gettin.^ 
compensation is not compulsory 515(2; 

S. 254 Court can call any material 
witness at any time—Such evidence 
must be considered while passing order 
under S. 254 551 , 

—^— S. 257 —Order refusing to summon 
witness can be justified for reasons in 
Cl. 1 provided order states them 102:> 
S. 258“Charges framed—Accused' 
discharged on complainant's withdraw?.) 
of complaint—Order of discharge thong!: 
incorrect cannot be set aside by com¬ 
plainant in revision 323 

-Ss. 309 and 537—Omission to make 

reference in judgment to opinion of 
assessors can be cured by S. 537 unless 
it has occasioned failure of justice 

910a 

Ss. 33/ and 164—Pardon accep¬ 
ted—Approver examined under S. IGl 
on oath—This statement can form sub¬ 
ject of alternative charge under Penal 
Code, Ss. 193 and 194 321 

- S. 339—Contradictory statement by 

approver—Sanction cannot be refused - 

, , SGS6 

iS. 339 (2)—Statement made by in¬ 
ducement of pardon but not under pres¬ 
sure — Statement is admissible under 
S. 339 (2) 910c 

-S. 339-A (as amended in 1923)— 

Magistrate recording plea as to whether 
approver had complied with condition of 
tender of pardon, but question discussed 
after considering whether he was guilty 
—Held there was no irregularity which 
would vitiate trial 9106 

~~I~S. 342—Non-compliance with pro¬ 
visions necessitates retrial—But where 
case is petty one, Court need not order 
retrial ^ 1002(2) 

S. 344 It is not complainant's 
duty to accompany Court process server 
to secure service of summons upon ac¬ 
cused or respondents 720- 

- S. 401— G, a boy of fifteen, brother 

A and maternal uncle S, mercilessly 
beating ^^ dying from effect of beat¬ 
ing—Conviction of three under S. 302 
and sentence of transportation— O's case 
was considered fit for action under 
S. 401 . 1021. 
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- S. 417--Appeal against acquittal — 

To justify interference it is sufficient 
that ending is clearly wrong and un- 
reasonable—Unreasonableness of finding 
need not amount to perversity or stupi¬ 
dity—But indication of error in order of 
acquittal should be clearer or more pal- 
pal>le than in order of conviction to jus¬ 
tify interference — In appeal against ac¬ 
quittal benefit of doubt goes against ap¬ 
pellant, whereas in appeal against con¬ 
viction it goes in favour of appellant 

87 la 

- S. 417 — Appeal from acquittal In¬ 
terference when justified pointed out 

388a 

- S 423—Appeal against conviction 

under Ss. 147 and 323, Penal Code—Lis- 
trict Magistrate quashing conviction 
under S. 147 and altering conviction 
under S. 323 to one under S. 325 retain¬ 
ing whole sentence amounts to enhance¬ 
ment ^ 

- Ss. 423 and 439—Scope—Under the 

combined provisions of Ss. 423 and 439 
-High Court has power to alter convic¬ 
tion under S. 326, Penal Code, to one 
under S. 302, Penal Code 661a 

_ S, 423—Interference with judgment 

of acquittal on question of fact It is 
sufficient if finding is clearly wrong on 
evidence and unreasonable But errors 
in judgment of acquittal ought to be 
clearer and evidence more cogent and 
convincing to justify its setting aside 

than in case of judgment of conviction 

29Da 

- Ss. 423 and 437 — Competency of 

trial Court to try a case does not affect 

oowers of Sessions Judge under S. 423 
^ 128(2; 

- S. 435—Finding of fact—Revision— 

When Court interferes explained 236a 

_- 5 , 436—Before order under S. 4 36 

is made notice must issue against person 

discharged 1018(2) 

__ S. 436—Order of discharge can be 

set aside though no additional evidence 

is to be produced 661a 

_ ^ 436 —In what cases further in¬ 
quiry after discharge should be ordered 

^ 5616 

% 

_ _ 5 436—Discharge amounting to ac- 

qaibtai— Further inquiry should gene¬ 
rally not be ordered able 

S 436 —Further inquiry should not 

be ordered merely in the 

justice 


Criminal P. C. 

-S. 436—Burden lies on prosecution 

to show why further inquiry should be 
ordered 561 <j 

- S. 436—Order of discharge—Rever¬ 
sal of—Perversity must be shown 1666 
- S. 438—Four cases in which evi¬ 
dence was same committed to Sessions 
Court by Magistrate with power under 
S. 30—Magistrate competent to try two 
cases—Held committal order was proper 

500 

- Ss. 439 and 423—Scope—-Under the 

combined provisions of Ss. 423 and 439 
High Court has power to alter a convic¬ 
tion under S. 326, Penal Code, to one 
under S. 302, Penal Code 661a 

- S. 439—Enhancement of sentence 

in revision—Each case has to be judged 
on its merits 660c 

• - S. 439 —Penal Code (i860), S. 506— 

Language falling within ambit of S. 503 
used and complainant intimidated and 
alarmed by threat used towards him— 
Accused is guilty 497 

-S. 439—District Magistrate is nob 

entitled to make reference regarding 
propriety of order passed by Sessions 
Judge 433(2)a 

-S. 439—State of emergency is for 

Magistrate to decide—His action should 
nob be lightly interfered with in revi¬ 
sion 4096 

S. 439—Charges framed — Accused 
discharged on complainant’s withdrawal 
of complaint—Order of discharge though 
incorrect cannot be set aside by com¬ 
plainant in revision 323 

- S. 439 (2)—Direction as to service 

is mandatory 433 (2)6 

- S. 443—Order accepting claim un¬ 
der S. 443 — Revision is open I0l9a 

- Ss. 443 and 107—S. 443 does nob 

apply to proceedings under S. 

- S. 488 — Boy aged 16 is child— 

Semble ^^266 

-S. 488—Boy not able to earn bis 

own living being under educational 
course—He is entitled to maintenance— 

Semble , 

• -S. 488—Maintenance does nob in¬ 

clude college education— Semble ,1026a 

-S. 488 — Parties governed by 

Mahomedan law— Minor daughters «ii 
custody of divorced wife Father's de¬ 
manding custody of children as condi¬ 
tion for maintaining them q^q 

refusal within meaning of S. 488 



Subject Index, 1933 Lahore 


Criminal P. C. 

—S. 488-~It is residence of husband 
and not of his father that gives juris¬ 
diction toOourt 387 (l) 

—•“S. 489—Change of circumstances— 
Order for maintenance can only be altered 
bub nob cancelled— Semble 1026a 

■ --’S. 494—Withdrawal of case by pro¬ 
secution can be done with permission of 
Court 8846 

- Ss. 497 and 498— S. 498 is not con¬ 
trolled by limitations of S. 497 and 
High Court or Sessions Court has wider 
powers to grant bail 925 

^-S. 509— Deposition of medical 

witnesses—Failure of Magistrate to ap¬ 
pend certificate does not itself make evi¬ 
dence inadmissible 1316 

-S. 514—Surety bonds executed for 

production of minor in District Court 
by accused in criminal case—Discharge 
■of accused—Subsequent application un¬ 
der Guardians and Wards Act for cus¬ 
tody of minor—Action cannot be taken 
on surety bonds 678 (l) 

— S. 514—Bond forfeited'— Accused 
subsequently found— Amount was de¬ 
ducted from Rs. 2,000 to Rs. 509 42 

-S. 526—Magistrate continuing hear¬ 
ing of case in spite of application for 
transfer and cancelling bail pending 
•hearing of application—Accused apply¬ 
ing for bail to Sessions Judge and bail 
granted—Held there were reasons for 
thinking that Magistrate was prejudiced 
.against accused 914 

- S. 526—Omission to record reasons 

is merely an irregularity 807 

S. 526—Witnesses examined after 
■9 p. m.—Case was transferred 96 

^- S. 528 — Code does not require 

Magistrate to issue notice before case is 
transferred 385a 

- S. 628— Transfer is not vitiated 

•even if reasons thereof are not recorded 

3856 

" ' S. 633—Confession at police station 
immediately after crime; but not in 
presence of police officer— Accused in¬ 
formed that he need not make confes- 
eioD, but^act not recorded in certificate 
Magistrate giving evidence of it—Con¬ 
fession held proper 311 (2) 

S. 637—Trial of case under 8. 420, 
I. P. 0., by Second Class Magistrate- 
Defect is not cured by S. 637 10096 

S’ 587 Omission to make reference 
in judgment to opinion of assessors can 

1938 Indexes (Lab.)—6 & 6 
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be cured by S. 537 unless it has occa¬ 
sioned failure of justice OlOa 

5. 540—Court can call any material 
witness at any time — Such evidence 
must be considered while passing order 
under S. 254 501(7 

--S. 561-/1—Assessor determined to 

help accused in course of trial is nob 
proper person to act as assessor — High 
Court has power to order new trial with 
help of new assessors 926 

-5. 561-^— Irrelevant remarks in 

order of reference expunged 366 

■- S. 562 — Conviction for offence 

under S. 457, I. P. C.—No sentence of 
imprisonment passed by Magistrate — 
Though order is illegal and improper 
High Court need not interfere if noth¬ 
ing is to be gained by passing sentence 

of imprisonment 393 

Criminal Trial 

-Evidence on both sides of inter¬ 
ested nature— Truth of story and guilt 
of accused should be judged from sur¬ 
rounding circumstances 1055a 

-Death resulting from injuries caused 

by accused — Onus is on accused to 
show that his act is covered by any of 
exceptions—Accused can show this even 
from prosecution evidence 10556 

-Revision—Appeal against order in¬ 
competent—Revision is alwavs open 

10196 

-First information report — Evidence 

of witness whose name is not mentioned 
in first information report cannot be re¬ 
jected only on that reason 1005 (2)a 

-Affidavit by prosecution witness 

that evidence given by her is false pro¬ 
duced at time of appeal cannot be taken 
notice of 9986 

-Approver’s evidence which ischang- 

ing in material particulurs on different 
occasions should not be believed 987c 

-Confession of co-accused cannot be 

accepted without material corroboration 
connecting accused with crime 956c 
-Approvers having ample opportu¬ 
nity to consult each other before be¬ 
coming approvers—They should not be 
considered as corroborating each other 

946a 

-Identification parade — Magistrate 

conducting parade should take intelli¬ 
gent interest in proceeding 9466 

-Guilt—Fact that man makes false 

defence does not prove that he is guilty 

946c 
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Criminal Trial 

^-Assessor .deteimiaecl to help ac¬ 

cused in course of trial is not proper 
person to act as assessor — High Court 
has power to order new trial with help 
of new assessors 926 

^-Approver’s evidence corroborated 

by independent testimony against some 
accused but rejected in its entirety 
against another accused—Evidence must 
be rejected as against all accused 6716 

-Accused having large number of 

injuries on his leg — Accused not ex¬ 
plaining as to how he got wounds — No 
other evidence against accused — Held 
that accused’s complicity in crime is 
not proved 871c 

-Investigation — Crime of serious 

and brutal nature committed by large 
number of persons should be investi¬ 
gated by senior and experienced officer 

Slid 

-Investigating officer should not 

identify himself with one who is sus¬ 
pected by relations of deceased 871c 
-Two Courts havingconcurrent juris¬ 
diction—Seisin of case by one Court 
does not oust jurisdiction of other Court 

852a- 

-Prosecution evidence must be judged 

on its own merits and not on version of 
accused 8086 

-Benefit of doubt—Guilt of accused 

depending on direct evidence — Unani¬ 
mous verdict of assessors that case against 
accused is nob proved— Accused is en¬ 
titled to benefit of doubt 714 

-Confession, when sole basis for con¬ 
viction, should be taken in its entirety 

665a 

-Charge—Penal Cod© (1860), Ss. 302, 

147, 148, 149, 325 and 326—Charge on 
facts alleged stated 6616 

-Evidence of lambardar and zaildar 

by itself is insufficient for conviction 

4076 

-“Retracted confession — Use and 

value depends on facts of each case 3886 

-Sentence—Minor injuries—Sentence 

of one and half months is adequate 

311 (1) 

-Identification held unfair 3086 


-Circumstantial evidence in forgery 


oases—Evidence of fraud must not fall 
short of proof 308c 

_Circumstantial evidence — When 

conviction would be justified stated 

308c2 

Identification-Value of — Identi- 


Criminal Trial 

fications made at night ^during a dacoity 
or when the police are terrorized are 
generally of very little value 299a 

-Evidence—Comparison of footprints 

after two months— Original tracks not 
preserved—Evidence has no value 2996 

-Finding of fact—Revision — When 

Court interferes explained 236a 

^-Court must accept or reject con¬ 
fession as whole 232a 

-Evidence disbelieved by trial Judga 

should not be relied on in appeal 232i> 
-Power of attorney is nob necessary 

1455 

-Practice—Committal proceedings—* 

Deliberately refraining pronouncement 
of guilt or not whether correct — 

39a 

-Stay of—Civil suit involving simi¬ 
lar issue—Rule as to stay laid down 37 

Crown 

-Non-ancestral property—Proprietor 

claiming it on death of last holder— He 
must prove custom, otherwise it is 
escheated to Crown 106 

Custom 

-Burden of proving custom lies on 

person claiming to be governed by cus¬ 
tom 240 (2)a 

-(Punjab) 

-Adoption—Khatris of Amritsar are 

governed by Mitaksbara law varied by 
custom to the extent that daughter's 
son can be adopted— Adoptee cannot 
claim any share in natural father’s 
family 10506 

-Adoption—Rohtak District—Forms 

and ceremonies are necessary for adop¬ 
tion and adoptee does not succeed to 
natural father 796a 

-Adoption—Brother’s daughter’s son 

cannot be adopted 753 

-Adoption—Aioras of Amritsar are 

governed by Hindu law 110^ 

-Alienation—Custom or personal law 

—Test to be applied in determining such 
question indicated 966a 

-Alienation—Hhatris of village Jhan- 

jian, Ferozepore District, are governed 
by custom 9666 

-Alienation— Non-proprietor Sals , 

of house by non-proprietor occupant to 
some of proprietors in village Vendees 
are entitled to occupy houseas cosharers 
in village subject to adjustment of area 
at time of partition 

-Alienation— Widow Declaratory 

suit by reversioners challenging aliens- 



SuHJECT Index 

Custom (Punjab) 

tion by widow*—Question whetlier pro¬ 
perty was ancestral or self-acquired in 
hands of husband is importan. if an¬ 
cestral Punjab Act 1 of 1920 applies -If 
non.ancestral, suit is govored by Limi¬ 
tation Act, Art. 125 9*5a 

Alienation—Husband dying tenant 
of granted lands—Widow acquiring pro¬ 
prietary interest by payment of instal¬ 
ments—Payment not out of husband's 
estate — Property is widow’s self-acquired 
one and her alienation cannot be 
challenged 900 

--Alienation of ancestral property— 

Minor reversioner has independent right 
to contest alienation and is entitled to 
extension of time under Limitation Act 

(1908), S. 6 866a 

-Alienation of ancestral property— 

Father reversioner acquiescing in aliena¬ 
tion—Speculative and collusive decla¬ 
ratory suit by his son challenging aliena¬ 
tion—Declaration should nob be granted 

8666 

-Alienation—Plot recorded in names 

of brothers or cousins at first settlement 
—Presumption is that plot is ancestral 
—Their separate possession has no effect 

804 

Alienation—Sale of ancestral land 
by sonless proprietor—Sale impeached 
by reversioners on ground of necessity 
and want of consideration—Burden of 
proving necessity and consideration is on 
vendees—Once necessity is proved it is 
no business of vendees to see to applica¬ 
tion of money 801a 

—■—Alienation — Necessity — Money 
raised by sale for paying previous cre¬ 
ditors—Part of sale consideration found 
to bo for necessity—Commission paid 
to auctioneer was allowed as necessary 

756 

Alienation— Kamboh of Dipalpur 
tahsil, Montgomery District—Alienation 
of non-ancestral property is valid 

Alienation of uon-ancestral immova¬ 
ble property cannot be contested on 
ground that it is contrary to custom— 
Alienation includes testamentary dis¬ 
position 6 QQ 

-Alienation — Ancestral property— 

Mortgage by Sonless proprietor —Mort. 
gagee must show not only necessity to 
borrow but also rate and terms 669a 
■Alienation—Sonless Jat of village 


4 « 4 


'•f 


Oi> 


Narang—^Mortgage'partly for necessary 


1933 L viitj^^ ^ 

Cuslom f 

purpose and partly 

property mortgaged— Produce of land 
secured in lieu of interest on ounsifle]-;i- 
tion for necessary purposes and li? per 
cent per annum interest agreed to ho 
paid on rest J urthei* stip'dation post¬ 
poning redemption for 31 years—Stipu¬ 
lations were hold nob binding on rever- 
sioners_ ^ 

Alienation — Ancestral property-— 
Alienation of ancestral property by son¬ 
less proprietor for building mosque is not 
invalid 

Alienation Collateral cannot res¬ 
trict alienation by male proprietor 6 -ir> 

;-Alienation— Village Magiii Sultan 

in Jbang District—Sayyeds are imt res¬ 
tricted in matter of alienation of ance-. 
tral property ,533 

-Alienation — Setting aside—Gaps 

between son in existence and subse¬ 
quently born sons—Gaijs not bridged by 
begetting of subsequently born son or 
existence of reversioner — Subsequent 
son cannot challenge alienation 359 a. 

-Alienation — Burden of pionf — 

Vendee previous mortgagee—Buie that 
vendee must prove necessity applies only 
if plaintiff is entitled to challenge 3596 

-Alienation—Failure of consideration 

in part—Alienation held shouM stand 

A,- T 359c 

—Alienation—Jabs of Rohtak—Aliena¬ 
tion can be challenged only on grounds 
valid under Hindu law 339 

Alienation Ancestral property— 
Alienation held valid 33 ^^ 

— Alienation Before challenging vali¬ 
dity reversioner must prove that land is 
ancestral 

- ^Uienation—Saleof share df offerings 
to shrine to participant is valid 223a 

Alienation by female — Right of 
another female to contest depends upon 

latter being immediate heir and former 

holding limited estate 287 ( 2 )/^ 

Alienation—Bhatti Eajputa (Nur- 

pana) of Shahpur Distiiot have unres- 
tricted powers 158// 

■ ^Alienation — Money-decree passed 
againso estate of Mahomedan—Death of 
Mahomedan after such decree—Mother 
entering into possession—Alienation by 
mother to satisfy decree debt is for legal 
necessity 216a 

~ Alienation Alienee himself antece¬ 
dent creditor Necessity must be shown 
by alienee 


36 


Subject Index, 1933 Lahore 


Custom (Punjab) 

-Ancestral property—Mere mention 

of name of common ancestor is insuffi¬ 
cient to raise presumption that property 
is descended from him 1054 

-Ancestral property—Jat of Mauza 

Kawali, Sonepat Tahsil, Rohtak Dis¬ 
trict—Ancestral property in minor son’s 
hand is liable to attachment and sale in 
execution of decree against father—Ques¬ 
tion is one of custom and not of pro¬ 
cedure 5930- 

■-Ancestral — Property — Land 


Custom (Punjab) 

Common land—Abadi 


Death of 


re¬ 
corded in names of brothers jointly in 
equal shares—Presumption is that it is 
ancestral 443 

-Ancestral property—Alienation for 

satisfaction of decree is valid necessity 

261a 

-Ancestral property—Mianwali Dis¬ 
trict — Male proprietors are not full 
owners 136a 

-Ancestral property — Compulsory 

mortgage of ancestral property of male 
agriculturist proprietors in Mianwali 
District is invalid even before Act 1 of 
1931 where debt is not expressly charged 
on the property 136c 

-Applicability—Mohyal Brahmins— 

Conversion to Mahomedanism — Subse¬ 
quent notification declaring all persons 
of this tribe to be members of agricul¬ 
tural tribe—Such converts come within 
notification 844a 

-Applicability—Telis of village Bho- 

nike Autar, Chunian Tahsil, Lahore 
District, do not follow custom 240(2)5 

-Applicability—Barbers residing in 

Gurdaspur town are not governed by 
custom but by Mahomedan law 184a 
•-Applicability — Sayyads are ordi¬ 

narily governed by Customary law and 
not by Mahomedan law 59a 

-'Applicability—Sayyads of Nangloi 

in Delhi Province are governed by Ma¬ 
homedan law 596 

-Burden of proof is shifted by 

favourable entry in riwaziam 553c 

-^Burden of proof Non-ancestral 

property — Proprietor claiming it on 
death of last holder—He must prove 
custom, otherwise it is escheated to 

Crown , ^9® 

__Burden of proof—Custom denied in 

riwajiam of 1865 and Mr. Kennaway’s 

Customary Law of 1913—Onus is heavy 

on persons asserting custom—Right to 

make gift of husband’s estate held not 

proved 


non-proprietor—Minor son going to an¬ 
other village to live with his uncle by 
itself is not proof of abandonment of 
right 6526 

-Common land—Non-proprietary re¬ 
sident is entitled to sell materials 652c 
-Common land—Suit to eject tres¬ 
passer and for possession by pabti khas 
proprietors alonp—Title of other mem¬ 
bers of proprietary body denied—Suit 
must be dismissed ^ 241 

——Divorce“"Jits of Sialkot District"" 
Writing is necessary—Oral relinquish¬ 
ment is not sufficient 755 

-- Father— Father having minor sons 

entering into speculative transaction”*" 
It is for Court to decide whether he ac¬ 
ted bona fide and whether it was rea¬ 
sonable venture 1015 

-Gift—Gujars of village Gumbi,Kha- 

rian tahsil, Gujrat District Gift of 
portion of ancestral property to daughter 
in presence of son’s son in return for ser¬ 
vice is valid 702a 

-Gift—Arains of Gujranwala tahsil— 

Custom of gift to daughter or khanada- 
mad does not exist 3316 

-Grazing rights—Proprietor is en- 

titled to cultivate out of banjar if suf¬ 
ficient area is left behind for grazing 

370cZ 

-Khanadamad—Gujral clan of Ma¬ 
homedan Jats in Gujrat District Cus¬ 
tom of khanadamad exists 776a 

-Khanadamad “Custom of khanada¬ 
mad only exists when there is no son 

331a 

-Marriage—Sagotra marriage among 

Waish Aggarwal is valid 5856 

— Proof—Custom recognized in previ¬ 
ous judgments—They are admissible bat 
not conclusive 653a 

-Religious endowment—Goshains of 

Kangra District—Property descending 
from guru to chela is not religious pro¬ 
perty and is liable to attachment in 
cution of decree against, guru 154 

-Religious institution—Election of 

mahant is not invalidated merely be¬ 
cause of omission to invite general 
of gaddinashins 9l6a 

-Religious institution—Mahantship 

—Each religious institution has 
usage as regards succession 91 d6 

_ _Religious institution— Guru’s pro- 

66o perty devolving on his chela Presump- 
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Custom (Punjab) 

tion is property ceases to be secular 

252a 

-Religious institution—Land granted 

to sadhu for maintenance by head of 
institution belongs to such institution 

2525 

-Riwajiam—Eiwajiam of Gujranvvala 

District published in 1914 is incorrect 
record of custom 4665 

-Shamilat—Sale of—Fact that sale- 

deed does not expressly mention trans¬ 
fer of shamilat is not .conclusive against 
vendee 428 

-Succession—Jats — Ancestral pro¬ 
perty—Customary law excludes daugh¬ 
ters against nephew 1035 (1) 

-Succession—Rupar Tahsil—Ambala 

District— In Rupar Tahsil, District 
Ambala, sisters inherit in absence of 
near collaterals, i. e. fifth degree collate¬ 
rals 1005 (1) 

-Succession — Amritsar District — 

Jats—Daughters and their sons do not 
inhe rit self-acquired property 898 

-Succession—Self-acquired property 

—Daliwal Jats of Mouza tahsil, Feroze- 
pore District—Collaterals are not enti¬ 
tled to succeed in presence of daughter 

8675 

■-Succession—Daughter succeeds in 

preference to collaterals 8015 

-Succession—Rule—Record of Rights 

^—Entry in—Earliest settlement records 
in favour of one party —Subsequent re¬ 
cords silent on the question —Last set¬ 
tlement record in favour of opposite 
party—Whether .the first settlement re¬ 
cord lays down 'correct rule of succes¬ 
sion— Quaere 801c 

Succession—Qureshisof Behra town 
migrated to Lahore are governed by per¬ 
sonal law and not custom 784 (2)a 

-Succession—Will—Khoja of Kasur 

in Lahore District—Property bequeath¬ 
ed to lady—Death of lady issueless sub¬ 
sequent to death of testator— Property 
does not revert to testator’s heirs 

763 (2)a 

-Succession—Arains of village Karol 

in the proximity of Lahore— Daughters 
exclude agnates in absence of sons 640 

-Succession— Daughter succeeds to 

self-acquired property of father in pre¬ 
ference to collaterals 555 ^ 

■ ■■ Succession—Entries generally relate 
to ancestral property d 55 c 

-Succession—Garewa Jats of Ludhi¬ 
ana District—Gollateralsezolude widow- 


ed daughters even in respect, cf ances¬ 
tral property 553a 

-Succession — Plaintiffs claiming 

succession along with their deceased 
mother’s sister must prove custom to 
that effect 532 (2) 

-Succession—Delhi District— Colla¬ 
terals precede daughter’s son 473 (2) 

-Succession—Gujranwala District— 

In presence of sons widows do not suc¬ 
ceed 463a 

' ~ Succession—Waraich Jat of mouza 
Butala Jhanda Singh, tahsil and district 
Gujranwala— Daughter and daughters’ 
sons succeed to self-acquired property 
of sonless proprietor in preference to 
collaterals 46Ga 

-Succession — Kanibos of Amritsar 

District—Collaterals succeed in prefer¬ 
ence to daughter after death of widow 

379 

-Succession— Widow — Burden of 

proof is on person challenging 3505 

-Succession—Widow — Ambala Dis¬ 
trict—Widows are entitled to succeed 
collaterally in same manner in which 
their husbands would have succeeded 

350c 

-Succession — Tiwanas of Shahpur 

District — Unmarried sister excludes 
collaterals 326 

-Succession— Non-proprietary hold¬ 
ing—Non-proprietor entailing forfeiture 
—Heirs of last holder are not entitled 
to succeed 279a 

-Succession — Life tenant can sur¬ 
render estate and accelerate succession 
only on relinquishment of entire estate 

2795 

■ ■ Succession—Non-ancestral property 

—Daughter is preferred to collateral in 
fifth degree 273a 

-Succession “ Gurdaspur District — 

Gift of ancestral property to father 
having only daughters — Daughters are 
nob excluded by collaterals of donor 

197(2)a 

-Succession — “Aulad” means both 

male and female children 197(2)5 

-Succession—Hoshiarpur District— 

Daughter is excluded by collaterals if 
within third degree 107 

— Wajibularz — Vesting of right of 
reversion of ‘ malba” must be indepen¬ 
dently proved 249 

‘ ‘Widow—^^Bemarriage—Life interest 
is forfeited—Exception among Jats when 



3S 


Subject Index, 1933 Lahobe 


Custom (Punjab) 

remarriage is with fii'sfc husband’s bro¬ 
ther is recognized 69a 

-Widow — Kemarriage — Deceased 

leaving two widows — Remarriage by 
one—Iler name retained in revenue re¬ 
cords—She is net in adverse possession 
to her co-widow — Reversioner’s tights 
are not affected 69b 


Will—Kahut of Chakwal Tahsil 


Will by sonless proprietor to daughter 
is recognized 612 

-Will — Gujrat District — Property 

bequeathed to daughter making her 
absolute owner — Son-in-law made kha- 
nadamad — Daughter acquires absolute 
estate 187(2)a 

-General—Suit for possession of land 

— Admission of plaintiff' s claim by some 
of proprietors—Plaintiff should be given 
decree for joint possession in respect of 
sliare of such defendant 1007(2} 

-General—Custom recorded in wajib- 

ularz—Abrogation must be proved — 
Order of abrogation by Deputy Commis¬ 
sioner — Circumstances under which 
order was passed must be shown 757 

Debtor and Creditor 

-Debtor making extra payments 

voluntarily under mistake of law cannot 
claim refund 5236 

-Order given by debtor to creditor 

upon person holding funds to pay from 
such fund operates equitable assignment 

102 

Decree 

-Execution—Preliminary decree and 

final decree — Appeal from preliminary 
decree and compromise modifying such 
decree—Pinal decree as such cannot be 
executed unless fresh final decree is ob¬ 
tained 859(2) 

-Decree passed on basis of award 

should be construed in the light of the 
award only 605a 

-Execution—Order staying execution 

of decree pending appeal and entitling 
decree-holder to mesne profits in case of 
dismissal of appeal—Decree set aside— 
Stay order ceases to have effect 485a 

-Execution — Arrest of judgment- 

debtor and attachment of property can 
be simultaneously made 307(2)6 

-Mortgage decree—Mortgage decree 

is entitled to priority over money decree 

48a 

-Mortgage decree defined 4c'6 

_Execution—Decree brief and ambi- 

guious— Pleading should be looked at to 


Decree 

ascertain precise scope and meaning — 
Decree restraining realization of Haisiat- 
tax by District Board held incapable of 
execution in view of Validating Act, 
1927 416 

Deed 

-Construction — Conditions of work 

contained in book of specification—Spe¬ 
cial contract executed by contractor for 
execution of a particular work—In case 
of conflict between specifications and 
contract, terms in contract should pre¬ 
vail 1011a 

-Construction of—Lease or mortgage 

—Test indicated 78Ga 

- Construction — Description of a 

document is nob sole guide for determin¬ 
ing its real nature 517a 

^ - Construction — Written clause 

overrides printed one 186 

Divorce Act (4 of 1869} 

-iS. 7 — Appellate Court can order 

costs for prosecuting appeal 6c 

-5. 10 — Marriage — Dissolution— 

Proof of adultery and cruelty is neces¬ 
sary 728a 

-S. 10 — Marriage — Dissolution— 

Adultery can be proved by strong cir¬ 
cumstantial evidence 7286 

- S. 10—Legal cruelty—Mere isolated 

acts of violence are not sufficient to 
constitute legal cruelty 728c 

- Ss. 10 a7id 16—Dissolution of mar¬ 
riage—Husband proved to have con¬ 
tracted gonorrohoea isguilty of adultery 
—Adultery with cruelty is sufficient for 
decree nisi 507 

14—Decree for dissolution of 
marriage cannot be made without re¬ 
cording evidence SB 356(1) 

- -S. 16—Decree nisi for dissolution 

on allegations of wife’s adultery and 
want of collusion or connivance—Appli¬ 
cation by intervener challenging cor¬ 
rectness of allegations - in petition for 
dissolution—Notices issued on parties 
but deliberately avoided—rDecree nisi 
was set aside and prosecution of hus¬ 
band ordered under Penal Code (i860), 
S. 193 98 

-S. 36—Petition by wife dismis.- 

sed—Appeal by her — Appellate Court 
can continue order of alimony 
- S, 36—Appellate Court cannot ordi¬ 
narily increase alimony 56 
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o. 1—AduUery—C^llu^ion or con- 

xiivanoe — Absence ot — Dissolution 

should be pronounced 255 

Easements Act (5 of 1882) 

^ S. 15—Perpetual injunction—Re¬ 
flected light cannot be taken into consi¬ 
deration 296 

■■ 15—Window, valuable source 

light and air—Pecuniary compensaticn 
not adequate — Defendant threatening 
to block it—Proper remedy is perpetual 
injunction 29^ 

- Ss. 15 and 4—Dasement of light 

•and air through holes in joint wall 
dividing two tenements can be claimed 

28 

- S. 18“-Right to open apertures in 

wall is subject to invasion of right of 
privacy of neighbour 847a 

- S. 18—Defendant making aperture 

in his wall facing site of plaintiff— 
Plaintiff refused permission by Munici¬ 
pal Committee to raise was obstructing 
aperture—Suit for injunction for closing 
aperture — Proper relief is pecuniary 
•compensation and not injunction 8476 

E&toppel 

-Failure to raise point of law cannot 

operate as estoppel 7466 

Evidence 

■"—Evidence as to age in birth register 
cannot be rebutted by entry in records 
of educational institutions 601a 

— ’Unfinished testimony when admis¬ 
sible indicated 5Glh 

-Revenue records showing existence 

■of gurdwara with langav and muaff at¬ 
tached to it should be relied on as 
against discrepant and contradictory 
oral evidence • 475a 

■ ■■Admissibility — Mere request of 
counsel that record should be sent for 
does not result in placing on evidence 
every document contained in that re- 
-cord _ 274rf 

—Exclusion of — Inadmissible docu- 
Tnent—Plaintiff admitting execution— 
yet he can take his stand on Registra¬ 
tion Act and object to its admissibility 

9 

Evidence Act (1 of 1672) 

S. 13—Ouetom recognized in previ¬ 
ous judgments — They are admissible 
hut not conclusive 56dd 

. - “’Ss. 13 and 42—Previous judicial 

decisions Admissibility of previous 
judicial decisions making mention of 
Atstus of a person claiming pre-emption 


are admissible in evidence under S. 13 
as well as under S. 42 576 

-<S. 17—Admission — Entire state¬ 
ment must be considered together—Par¬ 
ticular passages cannot be selected 179/ 

-»S. 18—Admission shifts burden of 

proof to party making admission 725(2)6 

- 18—scribing and he witli 

attesting will which recited that L was 
wedded wife G —In a suit and R 

contesting lawful marriage of L with G 
—Held that ^ and R had practically 
admitted lawful marriage 317 '’j 

-5. 21—Admission .ig^inst interest 

of party making it must be regarded ns 
true until it is clearly proved to he 
untrue 885c 

-S. 24 — Confession by accused to 

Magistrate, not improperly induced can 
be proved though made under hope of 
pardon and even though not recorded as 
required by S. 164, Criminal P. C. 937a 
- S. 24—Statement made by induce¬ 
ment of pardon but not under pressure— 
Statement is admissible under S. 339(2), 
Criminal P. C. 9l0c 

-S. 24—Confession under mere hope 

of pardon cannot be rejected 388c 

— .S'. 25—Report by accused at police 
station that he had killed deceased — 
Prosecution relying on such statement 
for conviction of accused—Report is in¬ 
admissible a9ya 

-S. 25—Scope—Statement of accused 

made at police station against co-accused 
is inadmissible and cannot be used as 
evidence as against co-accused 167a 

- S. 26—Oral confession to Magistrate 

soon after arrest is admissible 998a 
- S. 26—Oral confession before Hono¬ 
rary Magistrate is admissible under S. 26 

95Ga 

- S. 26—Magistrate associated with 

investigating officer—Admission by ac¬ 
cused in presence of Magistrate — Magis¬ 
trate not recording adnoission under 
S. 164, Criminal P. C., but making 
written memorandum—Oral evidence of 
Magistrate is admissible and written 
memorandum though inadmissible can 
be used to refresh memory FB 716 

- S. 26—Confessional statement made 

to Magistrate while in custody of police 
is admissible under S. 26 513(2) 

- S. 27—Accused under deteution as 

suspect making statement leading to dis¬ 
covery of murdered body—Statement is 
admissible 5166 
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Evidence Act 

S. 30—Coofession of co-accused can¬ 
not be accepted without material cor¬ 
roboration connecting accused with crime 
^ 956c 

*'* S. 30 Approver’s evidence cor¬ 
roborated by independent testimony 
against some accused but rejected in its 
entirety against another accused — Evi¬ 
dence must be rejected as against all 
accused 871/^ 

5. 30—No conviction can be based 
on uncorroborated testimony of approver 
even if he has no enmity against accused 

838 

30 Scope—Statement of accused 
made at police station against co-accused 
is inadmissible and cannot be used as 
evidence as against co-accused 167a 
S. 34 Suit on basis of entries in 
account books Entries themselves 
should be proved 334 

* 34—Account book—Sufficiency 

of, to establish claim explained 212 a 

42 and 13 — Previous judicial 
decisions — Admissibility of—Previous 
judicial decisions making mention of 
status of a person claiming pre-emption 
are admissible in evidence under S. 13 
as well as under S. 42 575 

45 Expert evidence—Where one 
expert is contradicted by another, their 
evidence ha^little value 886 ^? 

5. 45—Expert—Evidence is gener¬ 
ally prejudiced 661/ 

~S. 07 (9)—Court is bound to take 
judicial notice of public holidays 558a 
^3. 65 Alienation by widow chal¬ 
lenged by reversioner—Vendee unable 
to prove legal necessity on account of 
bahi of creditor being in possession of 
reversioner—Vendee should be allowed 
to lead secondary evidence as to exis¬ 
tence of previous debt 9466 

“5, 66 —Document tendered in evi¬ 
dence and exhibited but not found on 
record — Party can produce copy or 
secondary evidence of contents 782(1) 

-5. 65—Secondary evidence admitted 

by trial Court without objection—Appel¬ 
late Court cannot reject such evidence 

6016 

-jS. 68—Person attesting document 

is not estopped from taking contrary 
position unless he knew contents of 
document when signing it 703 

-— S. 68 —Registered document—Exe¬ 
cution not specifically denied—Docu¬ 
ment is admissible without proof of exe 


Evidence Act 

cution by surviving attesting witness 

378a 

- S. 90—Document admitted by trial 

Court under S. 90—Appellate Court is 
slow to interfere with such discretion 
unless its exercise is perverse 347a 

- S. 90 — Executant depositing will 

for registration — Presumption under 
S. 90 arises from Registrar’s endorse¬ 
ment as to execution though not of dis¬ 
posing mind 5Bb 

- S. 91—Unregistered documents re¬ 
lating to partition admissible to prove 
mere separation in status 574a 

^- S. 91—Bahi entry regarding parti¬ 

tion unregistered and consequently in¬ 
admissible—Factum of partition can be 
proved by oral evidence and bahi entry 
is admissible to prove nature of posses¬ 
sion, but not terms of partition 194 

- S. 92—Contract embodied in mort¬ 


gage-deed—Letters between parties se¬ 
veral months before completion of mort¬ 
gage are not admissible to contradict* 
vary or add to terms 1024Z> 

-S. 92 —Evidence to vary terms of 


written contract—One of the executants 
of a promissory note cannot be allowed 
to let in evidence to the effect that h& 
signed the promissory note only as a 
surety 

-S. 92—Oral agreement to pay de¬ 
cree by instalments in Court—Instal¬ 
ment paid — Agreement is adjustment 
and can be proved if certified within 90 

days . 

- $. 92—Rent suit based on registered 

lease deed—Oral evidence to prove res¬ 
cission of lease should not be admitted 

278 

^ S. 92—Document recording trans¬ 
action—Evidence can be given to show 
that transaction had no existence 222^ 

- S . 92—Redemption suit on mortgage 

deed—Mortgagee cannot lead evidence 
to show that transaction was otherwise 
than mortgage 104a 

-S. 92—Letter containing some terms 

of lease orally agreed—Lease to be exe¬ 
cuted later—S. 92 does not apply nor 
does Registration Act (1908), S. 49 61c 

-5. 92 (3)—Money advanced on exe¬ 
cution of promissory note and on certain 
conditions previously agreed upon—Pro- 
missor can prove circumstances in repu¬ 
diation of his liability 466a 


« 
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-jS, 92 (4)—Oral agreement to vary 

terms of document can be set up \vhen 
writing is not required by law 4536 

-jS. 92, Prov. 4—Sale-deed presented 

for registration — Executant denying 
deed to be sale-deed but alleging it to 
be mortgage-deed—Parties agreeing to 
that transaction as mortgage — State¬ 
ments recorded and deed registered as 
mortgage—Prov. 4 has no application 

318 

- S. 101—Admission shifts burden of 

proof on party making admission 

725(2)6 

• S. 101—Objection to execution on 

strength of gift dismissed—Suit under 
O. 21, R. 63, Civil P. C.—Onus of prov¬ 
ing genuineness of gift is on such per¬ 
son 6376 

- S, 101—Person having lucid inter¬ 
vals—Onus of proving unsoundness at 
time of execution of document is on per¬ 
son who challenges validity of document 

4o8c 

■- S. 103—Onus of proving title by 

possession is on person asserting such 
possession 721a 

—- S. 103—Suit for refund of tax paid 
—Onus of non-liability to pay is on 
plaintiff 124i 

• S. 105—Death resulting from in¬ 
juries caused by accused—Onus is on ac¬ 
cused to show that his act is covered by 
any of exceptions—Accused can show 
this even from prosecution evidence 

10556 

- S. 106—Son proved to have received 

assets'^ from father—Onus is on son to 
prove the amount of assets received 
from father 4476 

- S. Ill—Person in position of active 

confidence — Burden of proving bona 
fides of transaction is on him 8616 

- -S. 112—Filiation proved — Legiti¬ 
macy should be presumed 520 

-S. 114—Evidence of latnbardar and 

zaildar by itself is insufficient for con¬ 
viction 4076 

— “S. 114 (6) — Approver’s evidence 
which is changing in material parti- 
onlara on different occasions should not 
be believed 987c 

\ r S. 114, Illua. (6)—Approvers having 
ample opportunity to consult each other 
before becoming approvers—They should 
not be <oomid,ered as corroborating each 
otheJf-• 946a 

114, Illua, (6)—No conviction 


can be based on uncorroborated testi¬ 
mony of approver even if he has no en¬ 
mity against accused 838 

■- S. 114, Ulus, (e)—Official Acts— 

Presumption is of regular performance 

159c 

-S. 115—Person attesting document 

is not estopped from taking contrary 
position unless he knew contents of 
document when signing it 703 

- S. 115—Estoppel—Held on facts 

that there was no estoppel 546 

- S. 115—Legitimacy of defendants 

challenged—Treatment as and admission 
of defendants to be ■ members of family 
do not amount to estoppel 412c 

-jS. 115—Application by some of cre¬ 
ditors for adjudication—Mortgage effec¬ 
ted by debtor alleged to be one of acts 
of insolvency — Creditors withdrawing 
this allegation and relying on other acts 
of insolvency — Adjudication — Subse¬ 
quent application by Official Receiver 
under S. 54, Insolvency Act, to annul 
mortgage on ground of being effected to 
give fraudulent preference—Official Re¬ 
ceiver is not estopped 354a 

-S. 115—Party raising plea of estop¬ 
pel must be shown to have been misled 
to act to his detriment 179c 

- S. 118—Competency of children as 

witnesses stated 6676 

- Ss. 123, 124 and 125—Subject mat¬ 
ter of police diaries is privileged 498a 

- S. 123 — Unpublished documents 

illustrated 157a 

- S. 123—Privilege should not be 

claimed unnecessarily 1576 

- S. 133—Uncorroborated evidence of 

co-accused and motive and suspicion are 
not enough for conviction for murder 

623a 

- S. 130 — Corroborative evidence 

must be taken 294a 

- S. 133—Corroborative evidence must 

confirm in material particulars that 
crime was committed by accused—It 
need not be direct and may be circum¬ 
stantial 2946- 

- S. 133—Accomplice need not be 

confirmed in every detail of crime' 294c 
-^^S. 137—Unfinished testimony when 
admissible indicated 561/( 

- S. 146—Judge should control cross- 

examination 667a 

■^—Ss. 168 and 169—List of stolen 
things given to supplement first infor¬ 
mation report is admissible and can be>* 
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referred to under S. 153 and proved 
under S. 159 9875 

-5. 159 — Magistrate associated 

•svith investigating ollicer—Admission by 
accused in presence of Magistrate— 
Magistrate not recording admission under 
S. IGl, Criminal P. C., but making ^vrit- 
ten memorandum — Oral evidence of 
Atagistrate is admissible and written 
memorandum though inadmissible can 
he used to refresh memory FB 716 

£xecution 

--Power of attorney—Power to exe¬ 
cute deerse given by decree-holder— 
Death of such decree-holder—Execu¬ 
tion cannot he obtained without power 
of attorney from legal representative 

876a 

-Mesne profits can ho realized by 

application in execution Court 876c 

-Decree varied by consent — Court 

attesting it—Varied decree can be exe¬ 
cuted—Separate suit is unnecessary 

753 

-Jurisdiction — Mortgage decree — 

Property beyond jurisdiction can be 
proceeded against by Court passing de¬ 
cree 687a 

-Decree binding— Dispute between 

mortgagee bank and mortgagors referred 
to arbitration—No agrremeiit in w'riting 
that reference would be governed by 
Arbitration Act— Award made rule of 
■Court —Iq execution, decree challenged 
—Decree is not nullity on face of it — 
Executing Court cannot go behind de¬ 
cree 46 

-Application claiming diffei*ent re¬ 
liefs cannot be held to be revival or 
continuation of old application 3a 

Execution Sale 

-Decree-holder mentioning in execu¬ 
tion existence of encumbrance over 
Ijroperty found by Court to be subsist- 
■ing—Judgment-debtor not challenging 
this finding—Sale of property and pay¬ 
ment of money by auction-purchaser to 
mortgagees— Suit by judgraent-debtor 
against decree-holder and auction-pur- 
chaser for return of money paid to mort¬ 
gagees alleging mortgage was time- 

barred— Judgment-debtoris not entitled 

to succeed 

I'amily arrangement 

_Person in possession of property as 

trustee and not a8 member ot family— 
Arrangement entered into by such per¬ 
son i 3 no family arrangement 861a 


Family arrangement 

-Family arrangement requires regis¬ 
tration—If terms are acted upon doc¬ 
trine of part performance applies 648 (2) 
-One of parties being minor, compro¬ 
mise entered into by his de facto guar¬ 
dian— Compromise being not to detri¬ 
ment of minor is valid 419 

Fatal Accidents Act (13 of 1855) 

-5. 1—It is not necessary that death 

must bo direct result of injury caused 
by neglect or default or wrongful Act 

770 

Fraud 

-Person charging another with fraud 

or misrepresentation should substantiate 
allegation by statement on oath and sub¬ 
mitting himself for cross-examination 

by opposite party 1024a 

Government of India Act (1915, 5 and 6, 
Geo. 5 Ch 61) 

- 5 32 ( 4 )—Government official is 

not personally liable 203/ 

- S. 65—Unlawful association—Dele¬ 
gation of powers to Local Government 
to declare associations to be unlawful is 
not ultra vires 387 (2)5 

-S. 107—Order of stay can be revi¬ 
sed 005 

-“S. 107—Order of ejectment against 

occupant of suit properties in receiver’s 
possession improper, but with jurisdic¬ 
tion— nigh Court can interfere not un¬ 
der S. 115, Civil P. 0., but under S. 107 

3275 

- S. 107—Leave granted under S. 20 

(b). Civil P. C., without notice to oppo¬ 
site party—Order is not open to revi¬ 
sion nor can S. 107 be invoked 266a 

-S. 107—Powers of superintendence 

under S. 107 are not merely administra¬ 
tive but are judicial also— Powers can 
be exercised to prevent injustice 269 

- S. 107— Interlocutory order— Re¬ 
medy by way of appeal open—No inter¬ 
ference under S. 107 157c 

Guardian and Ward 

-Surety bonds executed for produc¬ 
tion of minor in District Court by ac¬ 
cused in criminal case — Discharge or 
accused—Subseq uent application under 
Guardians and Wards Act for custody of 
minor—Action cannot be taken 

Guardians and Wards Act (8 of 1890) 

- S. 7-Discretion exercised by singio 

Judge in appointment of guardian wil 
not be interfered with in exercise of ap¬ 
pellate jurisdiction 
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CfU&rdians and Wards Act 

jSs. 7 and 10 —Application by A to 
ba appointed guardian contested by B, 
O and i) claiming to be trustees of 
minor’s property underwill—Validity of 
•will questioned—Another fgiiardian sug¬ 
gested by counsel for B,, C and T> and 
agreed by counsel for A —Such person 
appointed by Court after notice to par¬ 
ties—Appointment is valid 220 

'S. I7j— Sentimental consideration 
should not prevail against welfare of 
minor 8176 

" 'S- 34: (iZ)— Failure of guardian to 
furnish account — Court can take ac¬ 
counts and call upon him to pay balance 
due 4846 

S. 39 — Guardian of person and 
property of minor appointed by Court- 
Court removing such guardian under 
S. 39 Still age of majority for tliat 
minor is 21 years 600 

~Ss. 47 and 34 (fZ)—Order of Court 
■calling on guardian to deposit amount 
as rent—No appeal lies 484^ 

Highway 

Public generally has right to use 
public thoroughfare—Court is not'justi¬ 
fied on restricting this right by issue of 
permanent injunction 344 

Hindu Law 

Adoption — Kritrima form is not 
Imown in Punjab 1050a 

^Adoption—Widow—Power given 
by will Boy to be chosen by four 
•executors Boy chosen by one executor 
only—Adoption is invalid 70 

^ Alienation—Necessity—Suit to set 
^aside alienation after many years— 
Vendee cannot be expected to give strict 
proof ^ ^ 790 

Alienation—Manager—Legal neces¬ 
sity Jeint family property mortgaged 
Subsequent sale to mortgagee^^ 
Alienor or his legal representative can¬ 
not challenge validity of mortgage on 
ground of legal necessity by consider, 
ing that only equity of redemption had 
been sold and that proportion should 
be judged after leaving out amount due 
■on mortgage 737 a 

Alienation— Manager-Alienation 

accepted by members of family—Third 
persons cannot challenge it 7376 

’^^WDfl'tion Ancestral property— 
Property gifted to next heir retains its 
^baraoter of being ancestral 039 

Alienation—^Neoesaity—Proof must 


Hindu Law 

be strict in case of transfers by females 

524 a 

Alienation—Suit by reversioners to 
challenge alienations is representative— 
Time begins to run from date of aliena¬ 
tion if there is one reversioner compet¬ 
ent to sue 524'? 

Alienation — Setting aside—Gaps 
between son in existence and subsequ¬ 
ently born sons—Gapst not bridged by 
begetting of subsequently born son or 
existence of reversioner — Subsequent 
son cannot challengo_alienafcion 369a 

Alienation — Burden of proof— 
A'endee previous mortgagee—Pule that 
vendee must prove necessity applies 
only if plaintill is entitled to cliallenge 

35H6 

-Alienation—Failure of considera- 

tion—Alienation held sliouLl stand 




-Alienation—Father — Mortgage by 

father — Subsequent partition between 
father and sons-*Suit against mort¬ 
gagor decreed and in execution property 
sold—Sons obstructing to taking posses¬ 
sion by auction purchaser— Mortgagee 
rigiits are not affected by subsequent 
partition and in absence of immorality 
or illegality of debt it is binding on 
sons 2-53 

-Alienation—Discharge of antece¬ 
dent debts—Alienee, acting honestly, 
need not prove nature of such debt 2i7 

-Alienation—Setting aside—Aliena- 

not for valid necessity—Minor need not 
I’ecoup benefit before setting aside 
alienation iQj 

“ Applicability Sikhs— Prosuniption 
of joint family applies 494a. 

Debts Liability of son, grandson 
or great-grandson 857a 

Debts—Sons are liable for debts 
of father to extent of joint family pro¬ 
perty in their hands even though 
father dies during lifetime of grand- 
Ufcher 8576 

Debts — Pro-note executed by 
manager of Hindu family lor the bene¬ 
fit of joint family—All family members 
are liable even if they have not signed 

4946 

Debt — Son proved to have recei¬ 
ved assets from father—Onus is on son 
to prove the amount of assets received 
from father 4476 

-Debts—Sons' share is liable for pre- 

partition debts of father 1166 
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-Fafchei’—Alienation—Alienation of 

ancestral property challenged by sons 
on basis of immorality — Character of 
alienation at time of alienation only is 
relevant 363 (2) 

-Gotra—Meaning applied to Brah¬ 
mins, Kshatriyas and Vaishas indi¬ 
cated 5&5a 

-Guardianship — Mother does not 

lose right of guardian of minor son on 
remarriage where remarriage is permit¬ 
ted by custom 817a 

-Joint family — Partnership — For 

debts contracted by manager of part¬ 
nership, other members are liable only 
to extent of their share in joint family 
property but not personally 1018 (l)6 

- Joint family — Manager of joint 

family business has implied authority 
to contract debt for such business 901a 

-Joint family business—Debts dno 

to fall of rate of exchange and other 
extraneous causes and consequent in¬ 
solvency—Whole property is liable for 
debts including shares uf minors, and 
right of widow for maintenance should 
be postponed to payment of debts 9016 

-Joint family—Mortgage of family 

property by father not for family neces¬ 
sity— Mortgagee can obtain personal 
decree against father and in execution 
bring entire family estate to sale unless 
debt is illegal or immoral 768 

-Joint family—Insolvency of one 

coparcener—Right, title and interest of 
coparcener can be sold—Right of pur¬ 
chaser is to compel partition 661 

—■—Joint .family—Debt contracted by 
manager for family necessity — Only 
minor’s share in joint family property is 
liable—His separate property is not 
liable unless he ratifies debt on attaining 
majority 543 

--Joint family—Alienation—One co¬ 
parcener cannot alienate his undivided 
share in Punjab without consent of other 

coparceners 3436 

-Joint family—Ancestral property— 

Property deserted for eight generations 

becomes self-acquired in hands of ac- 
• * 27 

q uirei j^^^^ family— Father and sons 

having different businesses but each 
bplned by others-No evidence as to 

earnings are joint p^ro- 

*!!lljoint family— Undivided interest 


Hindu Law 

of coparcener in specific property can b&* 
attached and sold 150a 

-Joint family—Business by elder 

brother—No presumption that younger 
brother was his partner 68 

* “ " Maintenance—Joint family business- 
—Debts.due to fall of rate of exchange 
and other extraneous causes and con¬ 
sequent insolvency—Whole property is 
liable for debts including shares of 
minors and right of widow for mainten- 
ance should bo postponed to payment of 

debts . 901^^ 

-Maintenance—Widow Family pro¬ 
perty is not liable in absence of charge 

-Maintenance—Claim is provable in 

insolvency 901e 

— Maintenance Maintenance made 
charge over house'and decree-holder en¬ 
titled only to proceed against such pro¬ 
perty for maintenance—Appointment of 
receiver is desirable for paying arrears- 
and ensuring punctual payment of main¬ 
tenance 8266- 

-Maintenance—Right of maintenance 

of wife is in abeyance during unchastity 
but revives when such disqualification 

ceases 7^7^ 

-Maintenance — Mortgage of joint 

family property by sons—Mother alive 
No evidence as to mortgage-debt being, 
for benefit of family or for necessary 
purpose—Mortgage must be taken o* 
have been made subject to right of 
residence and maintenance of 

-Maintenance—Debts take preference 

over right of maintenance of wife or 
minor children 

-Marriage—Sagotra marriages among 

Waish Aggarvval, is valid 5b6& 

-Mitakshara—Debts take preference 

over right of maintenance of 
minor children 

-Partition — Income-tax officer can 

decide question as to dissolution or 
tence of joint family oAta 

-Partition—Mere notice is not suffi¬ 
cient-intention to separate is test and 
it is question of fact ^ 

-Partition — Partial—Suit for par¬ 
tition of a portion only of family pro¬ 
perty is not maintainable 

-Partition—Parties to suit—Sons of 

divided coparcener are proper, not- 

necessary parties 
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^-Partition—Son in Punjab has no 

right to enforce partition during father’s 
lifetime 284o 

^ —Religions endowment — Essential 
ingredient in sankalp and samarpan 
enunciated 189 

-Reversioner—Life tenant can sur¬ 
render estate and accelerate succession 
only on relinquishment of entire estate 

2796 

-Succession- -Act is not retrospective 

777 (1) 

— Succession—Non-ancestral property 
—Daughter is preferred to collateral in 
fifth degree 273a. 

-Widow—Be-marriage by widow in 

possession of husband’s property—Cause 
of action for getting property from 
widow is date of re-marriage—And sub¬ 
sequent denial of reversioner’s right by 
widow will not give rise to fresh cause 
of action 1043(2) 

Widow — Legal necessity — Sikh 
Jats —— Pilgrimage is not necessarily 
necessity 5246 

-Widow—Absolute estate conferred 

by will—Gift over does not curtail it 

. 365a 

-Will—Bequest for dharmarth is 

void for uncertainty—Other bequests in 
same will Though valid individually 
are also void 833 

""Will—Ancestral property—Will by 
father — Subsequently born son—Will 
becomes void 544 

"Will Absolute estate of inherit¬ 
ance created — Subsequent clause res¬ 
tricting such estate even for limited 

period is valid 201 

Hindu Law of Inheritance (Amendment) Act 
(2 of 1929) 

—I—Act is not retrospective 777(1) 

Hindu Widow*’ Remarriage Act (15 of 1856) 
■ ‘S. 3 —Mother does not lose right of 
guardian of minor son on re-marriage 
where re-marriage is permitted by cus- 

817a 

Husband and Wife 

Claim for restitution of wife cannot 
be referred to arbitration 532(1) 

I S scribing and he with B attesting 
will which recited that L was wedded 
wife of G—In a suit S and It contesting 
lawful marriage of L with G—Held that 

o and B had practically admitted lawful 
marriage 3475 

Contention that A was not lawful 
wife of B —Held on evidence that this 
contention should be overrnled d47d 


Impartible Estate 

^-Nature — Impartible estate and 

rule of primogeniture—Such estate may 
be owned by a Hindu undivided family 
, 2S4d 

Income*tax Act (11 of 1922) 

*5. 9—Annual value of building— 
Finding is one of fact which cannot be 
interfered with 829 

S. 9—Small sum spent on repairs of 
mortgaged property—Assessee nob able 
to furnish particulars of income—Man¬ 
damus cannot be issued 822 

25-^ W bether S. 25-A requires 
partition by metes and bounds, and 
whether certain finding of Income-tax 
Officer is supported by evidence, are 
questions of law 952 

5. 9 ( 1 ) (4) —Impartible estate and 
rule of primogeniture—Junior member 
given allowance in lieu of share—Share 
allowance does not form part of income 
of family 2846 

jS 23 ( 4 )—Notice under S. 22 (2) 
read with S. 34 to partner of firm— 
Partner denying and knowledge of pro- 
fits or income of firm, or possession of 
any money, account books or moneys of 
firm and returning form unfilled—Sub¬ 
sequently at request of partner time 
extended in order to enable him to 
comply with requirements of law and in 
order to get necessary information— 
Partner intimating that no information 
was available—Income-tax Officer asses, 
sing him under S. 23 (4) treating case 
as one of no return—Assessment held 
properly made 290 

-— S. 25-^—Income-tax officer can de¬ 
cide question as to dissolution or exis¬ 
tence of joint family 827a 

- -Ss. 26-A and 26-A —Joint Hindu 
family cannot be registered under S. 26.A 
as there is no firm in existence 827c 
S. 25-i4— Prior division of property 
merely recited in registered will—Will 
no evidence of division 815a 

7 S.25-/4—Income-tax Officeraccepfc. 

ing allegation of assessee as to partition 
in one year is not barred from consider¬ 
ing question of partition in subsequent 
year 8156 

Ss. 30 and 23 (4) — Notice under 
S. 22 (2) read with S. 34 to partner of firm 
Partner denying any knowledge of pro¬ 
fits or income of firm, or possession of 
any money, account books or money of 
firm and returning form unfilled—Sub¬ 
sequently at request of partner time 
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Income-tax Act 

exteocled in oitler to enable him to 
comply with requirements of law and in 
order to get necessary information— 
Partner intimating that no information 
was available—Income-tax OQicer asses¬ 
sing him under S. 23 (4) treating case as 
one of no return—Assessment held pro¬ 
perly marlo 290 

^- S. 34 — “Escape” — Meaning and 

scope of 2S4a 

^-5. ou —Impartible estate and rule 

of primogeniture—Such estate may be 
owned by a Hindu undivided family 

2Sid 

- S. 66 (2) — Rules for making ap- 

Iilication under Rr. 11 and 12 Com¬ 
missioner must decide whether he and 
assignee are able to agree before settling 
finally 859(1) 

- Ss. 66 ■ (3) a7id 25-A — Whether 

S. 25-A requires partition by metes and 
bounds, and whether certain finding of 
income-tax oflicor is supported by evi¬ 
dence are questions of law 952 

-S. 66 f3) — Question whether In¬ 
come-tax Ollicer is justified in proceed¬ 
ing under proviso to S. 13 and not under 
Part 1, S. 13—Casa is fit one for rofer- 
eijco to Higli Court 832 

- S. 6G (3)^Finding of fact ■— High 

Court cannot enter into 8275 

- S. 66 (3)—Small sum spent on re¬ 
pairs of mortgaged property — Assessed 
not able to furnish particulars of in¬ 
come—Mandamus cannot be issued 822 

- S. 66-A—All questions referred to 

High Court answered in favour of as- 
eessoe— Commissioner not allowed to 
support assessment on other grounds 
—Case is not one fib for appeal to 
Privy Council 637 

Injunction 

--Municipality is not entitled to keep 

open channel through a person’s land, 
something not used as drainage or 
sewerage — H water in such channel 
accumulates and causes damage to ' that 
person’s property such person is entitled 
to injunction against Municipality 10035 

iii. -Injunction can be issued only 

against a named person 203e 

_Injunction to restrain from dis- 

phar^ing men from service cannot be 
grafted 203;, 

Insolvency . n . n i. 

_Petition presented to wrong Court 

— Proper procedure is to turn for 
presentation to proper Court 85l(l)6 


Insolvency 

-Vendee paying part of vendor's 

mortgage-debt—Sale declared void under 
S. 53, Insolvency Act — Vendee is en¬ 
titled to get amount of mortgage-debb 
only from vendor and not 
gee 

— Insolvency of one 




from morbga- 

65a 

coparcener — 
of coparcener 
is t& 
651 


Right, title and interest 
can be sold —Right of - purchaser 
compel partition 

-Petitioning creditor impleaded — 

Death of such creditor pending appeal— 
Inclusion of name of his representative 
on appeal is essential 642(2)(r 

-Petitioning creditor dying pending. 

appeal—Insolvent appellant should see 
that his legal representatives are brought 
on record 642(2)i? 

Interest 

-Balance struck bub no mention of 

interest — Course of dealing between 
parties raising implied agreement to 
pay interest should be allowed 1039 

-Future interest at 12 per cent is 

excessive in*absence of special'reasons 

10115 

-Claim for interest from date of 

suit to date of realization, raised in ap¬ 
peal—Court-fee is necessary 9415 

-Suit on hundis in which no inter¬ 
est was mentioned—Award of 12 per 
cent interest from date of hundi to date 
of institution is excessive 9225 

-Agent to collect amounts—No con¬ 
tract to pay interest on such amount 
—Interest cannot be awarded by way 
of damages 841a 

■-Fixed deposit by joint family firm- 

—Deposit for six months — Interest to* 
cease—Deposit receipt bo be presented 
duly endorsed bo prevent loss of inter¬ 
est—Disputes between members of firm 
—Notice by bank bo return receipt duly 
endorsed nob replied—Suit by members- 
of firm for deposit amount with mter- 
esb—Plaintiff held not entitled to inter¬ 
est either on equitable grounds ov ^ 

way of damages . 

-Amount of—Mortgagee is entitled 

to full amount of principal and interest 
according to conditions 

the mortgage-deed _ 

-Hundis nob carrying ... 

Future interest need not be allowed 4405 

-Mortgagor executing lease deed ta 

mortgagee—Bent to bo oreditea 
interest on mortgage Mortgagee 
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Jurisdiction 

titled to treat interest clue under raovt- 
gage as charge on property 289 

^-Interest Act (1839), S. 1 — Notice 

as to interest not given as required 


47 


under S. 1 —Interest to be disallowed 

2126 

Claim for interest by way of 

damages in suit for price of goods sold 

is not tenable Such interest, if allowed 

^an be disallowed in revision 212c 

*'* Claim for interest on unpaid price 

of goods supplied by way of damages is 

not sustainable 1276 

Interest stops from date of deposit 

and not from withdrawal 126(1)-- 

-Possessory mortgage ~ Profits in 

lieu of interest Mortgage amount v'j- 

maining with mortgagee—Mortgagor is 

entitled to interest at prevailing rate Ic 
Interest Act ^32 of 1839) 

'S. 1—Interest—In absence of agree¬ 
ment or mercantile usage to pay interest 
claim for interest cannot be allowed 

9626 

S. 1—Sale of property—Failure of 
vendor to give possession to vendee— 
Suit for recovery of amount paid and 
damages Interest by way of damages 
can be allowed~“B[eld 1 per cent per 
mensem is reasonable and Interest Act 
has no application 5o6c 

* 1 Notice as to interest not 

given as required under S. 1—Interest 

to be disallowed 2126 

Interpretation of Statutes 

~ Clear and unambiguous language 
be given effect to 6l6(i 

Words of statute admitting one 
meaning—Court is not to speculate on 

intention of legislature 4926 

Judgment 

Judge mentioning specially points 
argued before him—Scope of presum ption 
that other points in memorandum of 

appeal are abandoned 570a 

Jurisdiction 

Question of can be raised at any 

890a 

—^—^Two Courts having concurrent juris¬ 
diction—Seisin of case by one Court 
does not oust jurisdiction of other Court 

^ ;-±raud—Court should always strain 
its jurisdiction where question of fraud 
is involved Q2la 

-Parties cannot confer jurisdiction 

_« I 746c 

—lor m^y based on contract 
ei^texed into at fl—Delivery to be made 


at/I and margin money to be paid at .1 — 
Contract governed by rules and regula¬ 
tions of Merchants Association at A — 
Court at A has jurisdiction 599 

Suit decided —Court cannot suhse- 
queutly order payment on deficiency 

208a 

Plea as to want of jurisdiction can¬ 
not be taken in appeal 1786 

Civil and Revenue — Punjab Te 
nancy Act (1887), S. 77 (3), Cl. (o)— 
S, 77 (3), Cl. (o), does not apply to suits 
between .two sets of co-owners, one 
resisting right of another to use joint 
land in particular manner without pay¬ 
ment of dues to hiin—Such suit can be 
instituted in civil Court ‘)j. 

; Suit for specific sum—Value of suit 
IS value for jurisdiction in appeal from 
decree or in execution—Reduction in 
claim does not alter jurisdiction 8a 

Land Acquisition Act (1 of 1894) 

- S. 18 — Case referred to District 
Judge on objection to award of land 
acquisition ofheer—Case remanded to 
District Court on appeal by some of 
objectors to High Court-Objector not 
taking part in proceedings before Dis¬ 
trict Judge not api ealing to High Court 
are not entitled to intervene on remand 

_. 948a 

o. ^3 Compensation—Land whicli 
lias been assessed as a garden cannot 
also be assessed as an agricultural land 

5. 23—Building with walJsof archi¬ 
tectural beauty—Value cannot be as¬ 
sessed from that standpoint but only 
with regard to materials used 948o 

23—Demands for buildings limit¬ 
ed—Land should be valued on basis of 
agricultural land 508 

Landlord and Tenant 

—-Mere non-payment of rent is not 
sulhcient for adverse possession 77G 

Repudiation of landlords’ title by 
tenants Unless landlord accepts repu¬ 
diation, his position as 


not terminate 

-Denial of landlord’s 

is not entitled to noticei 


landlord does 
49le 

title—Tenant 
377a 

Suit for ejectment decreed by lower 
appellate Court—Tenant challenging on 
ground of want of notice to quit—High. 
Court will not interfere on technical 
ground of want of notice 377c. 
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Landlord and Tenant 

-Rent suit based on registered lease 

deed—Oral evidence to prove rescission 
of lease should not be admitted 278 
Disclaimer of landlord s title occa¬ 
sions forfeiture of tenancy 221 

-Punjab—Monthly tenancy—Lessee 

is entitled to at least 15 days’ notice 
terminating with month of tenancy 

134 

-Non.ancestral property—Proprietor 

claiming it on death of last holder““H 0 
must prove custom otherwise it is 
escheated to Crown 106 

•-Lease invalid—Landlord can claim 

compensation for period of tenant s pos¬ 
session ^ 

-Lease invalid — Tenant in posses¬ 
sion for period of lease Measure of 
compensation is lease money agreed 

15c 

Legal Practitioner 

-Duty — Legal practitioner cannot 

suppress truth in Court as to his own 
doings 797a 

--Receipt of money by advocate for 

filing appeal—Appeal not filed as being 
time-barred and application of money 
received not satisfactorily explained ““ 
Client withholding correct information 
from Court'*”Held advocate should not 
be removed or suspended from practice 
but should return money received 675 

-Mukhtar appearing in trial Court 

cannot file appeal unless so authorized 

by power ^ 

-Pleader giving up plea of limitation 

in lower Court after evidence on all 
issues had been taken — Party is not 
bound by his statement and he can raise 
plea in appeal 404a 

-Client can sue counsel for rendition 

of accounts in respect of suits for which 
he was engaged 

Legal Practitioners Act (18 of 1879) 

— S. 13 Proceeding started against 
pleader — Test is that suitors are not 
exposed to improper persons 5776 

s}s4«- S. 13 Pleader committing iso¬ 

lated act which assists operations of un¬ 
lawful association is not necessarily im¬ 
proper person 577c 

Letters Patent (Lahore) 

_ Ql 8 — Practitioner proceeded 

against under Cl. 8 - He cannot raise 
plea that High Court should consider 
merits oi his original conyiotion 5J7a 

^ _ Ql 9 —^Proceeding sfcartea against 

pleader-Test is that suitors are not ex- 
, posed to improper persons OHb 


Letters Patent 

- Cl, 8 — Pleader committing iso¬ 
lated act which assists operations of un¬ 
lawful association is not necessarily 
improper person 577c 

■- Cls. 10 and 26—Declaration can be 

given only by Judge who passed judg¬ 
ment—Cl. 26 cannot be invoked in aid 

534(1) 

-CZ. 26 — Difference of opinion 

between two Judges on question of fact 
in appeal from lower Court Cl. 26, 
Letters Patent, applies 648(l) 

Limitation 

-Plea of limitation apparent on face 

of record can be taken in appeal 

1044(1) 

-Appeal from decree of Consul-Gene¬ 
ral passed under jurisdiction tested by 
King’s Order-in Council—Consul-Gene¬ 
ral’s duty is only to transmit appeal to 
High Court and not to consider question 
whether appeal to High Court is barred 
by time 681a 

- ■ — Extension cannot be allowed on 
equitable consideration 616fir 

Question depends on form and sub¬ 
stance of plaint 491<Z 

Limitation Act (9 of 1908) 

- S. 3 — Question that suit is in 

time should be decided on basis of plain¬ 
tiff’s own pleadings 4046 

^ — 5.4 — Mere absence of presiding 
officer on leave is not tantamount to 
Court being closed 239 

- S. 5—Petition for insolvency—S. 5 

does not apply to petitioners for insol¬ 
vency 

- S, 5—Death of sole appellant—De¬ 
lay in filing application and afifidavit on 
behalf of minor heirs of appellant—Time 

was extended and abatement set aside 

765(2)a 

-S. 5—Appeal filed beyond time 

Appellant has to show sufficient cause 
for delay 

-S. 5—Party should not suffer by 

laches of Court oUlD 

-S. 5 -Bona fide mistake—Legal ad¬ 
visor’s mistake to justify extension of 
limitation must be a bona fide one, that 
is, it must be done with due care and 
attention 5686 

— ^S. 5—Preferring appeal to wrong 
Court after consulting counsel—There is 
no bona fide mistake 5 c 

- S. 5—Death of respondent in ap¬ 
peal—Appellant, Municipal Committee, 
not impleading legal representative 



l^imUaHon Act 

wibhiQ time—Time cannot be extended 
under S. 5 in absence of ^ood i^round 

Q « A 

O. o—Appeal presented to wrong 
Court on mistaken but bona fide advice 
by pleader—Time during which appeal 
iremams pending should be excluied 

541 

S . 5—Legal representative of dece¬ 
ased respondent not brought on record 
Abatement though not sought to be 
eat aside—No reason for delay offered 
nor declared”Delay cannot be condoned 

r, - ^ . 356(2)a 

P' 5 Honest belief of appellant re¬ 
garding adequacy of court-fee while pre¬ 
senting memorandum—Delay in giving 
adequate of court-fee may be condoned 

„ ^ _ 264c 

'S. 5 Extension of time was gran¬ 
ted Failing to consider plea of exten¬ 
sion of time is immaterial irregularity 

_ 260 

|-iS. 5—Case held typical instance in 
which Subordinate Courts bring entire 
judicial system into contempt by blindly 
^following technicalities of law without 
having recourse to salutory provisions in 
Acts to undo injustice caused by appli¬ 
cation of these technicalities 224a 

5 Mistake held bona fide and 
time was extended la 

6 —Alienation of ancestral pro¬ 
perty—Minor reversioner has indepen¬ 
dent right to contest alienation and is 
snbitled to extension of time under S. 6 

„ „ « . . 866a. 

-S. 7—Suit by reversioners to chal¬ 
lenge alienation is representative—Time 
begins to run from date of alienation 
if there is one reversioner competent to 

«ue 524c 

- S. 7—Suit by joint Hindu family— 

Major manager—Competency to give 
discharge—S. 7 applies 479a 

- 8. 7 — Suit involving immovable 

properties—S. 7 applies 4796 

-- -S. 7—Applicability to joint Hindu 

family — Managership and competency 
'feo give disoharge must be proved 479 c 
"—5. 13 — Possession nob given to 
mortgagee as stipulated in mortgage deed 
—Suit for possession by mortgagee—(5he 
of mortgagors residing out of British 
Sndia for oonsiderable time between date 
•of Bu^ and dat^of mortgage — Such 
gieriod Oan bo^Hl^uoted for purposes of 
1938 Indexes (LahJ—7 A 8 
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Limitation Act ... 

limitation as against such 'mortgagor 

74 IdK 

—5. 14—ObjecbioQ to attachment dis¬ 
missed—Suit filed in wrong Court—No 
objection taken by opposite party—Dis¬ 
covery of mi^'take by Court and return 
of plaint for presentation to proper 
Court Time spent in former Court 
shouM be excluded 652a 

•—“S. 14—Preferring appeal to wrong 
Court after consulting counsel—There is 
no bona fide mistake 568c 

~ S, 14 Appeal presented to wrong 
Court on mistaken but bona fide advice 
by pleader—Time during which appeal 
remains pending should be excluded 541 
S. 14—Option to file suit at two 
places Institution of suit at one of 
such places does nob deprive plaintiff of 
hia good faith 264a 

S. 14—In order to get benefit plain¬ 
tiff must show that he acted in good 
faith 2646 

14—Ignorance of law is nob 
bona fide mistake 53 ^^ 

’ Plaintiff purchasing property 

at auction sale Objection by defendant 
Plaintiff held entitled only to l/3rd 
property—Declaratory suit by both and 
plaintiff held to be entitled to whole 
property Plaintiff obtaining possession 
of proporfcy but; dolivery of possession 
stayed by stay order obtained by defen¬ 
dant—Such stay does not extend time 
for suit by plaintiff for recovery of 
mesne profits wrongfully received by 
defendant 615/ 

Plea of jus berfcii in one suit 
does nob constitute acknowledgment 

S. ^Renb suit by one of co-owners 
Another co-owner not objecting to 
former getting decree for full amount 
does nob amount to acknowledgment 

f' acknowledged barred— 

JNo distinct promise to pay—Reauira 

f Act a7e not 

by conditional sale — Failure of mort¬ 
gagee to take possession after expiry of 
stipulated period—Unregistered acknow¬ 
ledgment as to payment of interest and 
outstanding amount by mortgagor — 
Mortgagee held not entitled to sue for 

mortgage debt and it did not amount to 
novatio , 


Subject Index, 1933 Lahore 


50 

Limitation Act 
-S. 19—Unconditional acknowledg¬ 
ment—Suit can be based on it 47a. 

^-5. 19 — Law at time of suit is to 

be applied 476 

- S. 19 —‘‘Before expiration of 

period prescribed for suit” explained 

47c 

S. 19 —Question whether person’s 
intentioa is to acknowledge liability is 
one of fact 33a. 

S . 19—Mortgagee mortgaging pro¬ 
perty mortgaged to him—Recital indeed 
that property is mortgaged to mortgagee 
is acknowledgment of existence of mort¬ 
gage 336 

- S. 19—Affixing seal or stamp issufii- 

cient signing 126 

- S. 19—Name of debtor written at 

top is sufficient 12c 

--S. 19 and Art. 64—Valid signature 

for S. 19 is also valid signature for 
Art. 64 12^f 

- S . 20—Cheque signed by debtor 

and accepted by creditor duly honoured 
—Payment is sufficient for purposes of 

S. 20 7416 

- 5. 20—Possession stipulated to be 

given to mortgagee and mortgagee enti¬ 
tled to appropriate rent towards interest 
—Mortgagee not taking possession under 
mortgage-deed — Mere receipt of rent 
from tenants of mortgaged property by 
mortgagee does not save limitation 741c 

- S . 20—Part payment of principal 

by cheque accepted by creditor extends 

limitation 341a 

-S. 20, Proviso (as amended by A'lt 1 

of 1927) —Effect of amendment stated 

3416 

-- Arts. 11 and 120 —Attachment of 

property in execution of decree —Objec¬ 
tion to attachment on basis of gift-deed 
in favour.of objector—Order that attach¬ 
ment was not properly effected and that 
property should be released—Subsequent 
formal order accepting objection of claim¬ 
ant—Suit to declare gift as fictitious 
and fiaudulent is not suit under O. 21, 
B. 63, Civil P. C., and is governed by 
Art 120 and not by Art. 11, Lim. Act 

449 

__ \\-A — Sale under mortgage- 

decree—Objection disallowed—Suit need 
not be brought within one year 75a 

_ 12 —Applicability—Person not 

party to sale not suing to set aside sale 
but only contending that his rights are 


Limitation Act 

not affected by the sale—Art. 12 does- 
not apply 106’ 

- Arts. 32 and 120—Suit for injunc¬ 
tion by proprietor of common land to- 
restrain co-proprietor from diverting 
land to purpose other than one for which 
it is set apart—Defendant’s act amount¬ 
ing to ouster of plaintiff—Limitation is 
governed by Art. 120 and not bv Art. 32 

FB 705a. 

s{!- Arts. 61 and 83—Defendants pur¬ 

chasing goods and getting transaction 
entered in plaintiff’s name — Decree- 
against plaintiff by vendor — Suit by 
plaintiff against defendant for decree 
amount without paying decree amount- 
—Suit is premature under Art. 61 and is 
not governed by Art. 83 404cf 

^- Arts. 62, 97 and 116—Advance of 

money for’mortgage by plaintiff—Repudi¬ 
ation of mortgage by plaintiff—Suit for 
money paid is governed by Art. 62 or 
Art. 97 and not Art. 116 581a 

- Arts. 64 and 85—Plaintiff sending. 

cotton to defendant firm of commission 
agents—Latter making payment in the 
account from time to time—On going, 
through accounts defendant’s munim ad¬ 
mitting certain amounts as due to plain¬ 
tiff—Plaintiff’s suit would be governedi 
by Art. 64 and not by Art. 86 12a 

- Art. 64 and S. 19 — Valid signature 

for S. 19 is also valid signature for 
Art. 64 12cf 

- Art. 66—Mortgagor to redeem when 

previous mortgage would be redeemed— 
No time specified for payment of mort¬ 
gage-debt—Time runs from date of mort¬ 
gage 84 

^- Art. 75—Instalment bond giving. 

promisee option to'sue for whole amount 
in default of any one instalment—Bight 
to realize amount by instalment is not 
lost by failure to exercise option 

849(1> 

^- Arts. 80, 74 and 76—Instalment 

bond—Interest payable monthly and 
principal payable in instalments after 
three years—On default in paym-nt of 
interest promisee entitled to sue for 
principal—Cause of action arises on de¬ 
fault of interest and Art. 80 applies 

548^ 

*- Arts. 83 and 61—Defendants pur¬ 

chasing goods and getting transaction 
entered in plaintiff's name — Decree- 
against plaintiff by vendor—Suit by* 
plaintiff against defendant for decree* 
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amount without; paying decree amount 
^Suit is premature under Art. 6i and 
is njt governed by Art. 83 404fi 

- Art. 85—Account of rent not kept 

in separate book does not make it 
mutual, open and current 616 

' t5 and 64—PlaintilT sending 

cotton to defendant firm of commission 
agents—Latter makina payment in the 
account from time to time—On going 
through accounts defendants mumm, 
admitting certain amounts as due — 
Plaintitf’s suit would be governed by 
Art. 64 and not by Art. 85 l2a 

- Art. 91—Suit for possession of land 

Allegation in plaint of fictitious sale 
to defendant—Plaintiff must obtain can. 
cellation of sale-deed—To such cancella¬ 
tion Art. 91 applies 3996 

^ Arts. 97, 62 and 116—Advance of 
money for mortgage by plaintiff—Repu¬ 
diation of mortgage by plaintiflf—Suit 
for money paid is governed by Art. 62 or 
Art. 97 and not Art. 116 531a 

Arts. 97, 115 and 120—Pavments 
made by judgment.debtor certified in 
previous applications, but credit n )t 
given for them in final application — 
Execution taken for full amount result- 
ing in realization of amount in excess of 
amount due Suit for recovery for ex- 
cess - Art. 97 does not apply Art 1'5 
may apply, but in all probability 
Art. 120 applies 112 

■ ■■ 97 Date of failure of con. 

sideration”—Significance explained 83 
Arts 109 and liO—Suit by cosharer 
for his share of rents against cosharer in 
exclusive possession is governed by 
Art. 120 and not by Art. 109 9516 

Art. 109 Suits for mesne profits 
wrongfully received by defendant - 
Limitation runs from date of receipt of 
such profits 61dc 

Arts. Ill and 120 Sale of property 
by guardian—Money loft with vendee to 
be paid to two minors on attaining majo¬ 
rity—Suit by such guardian as rever¬ 
sioner for money Limitation is govern, 
ed by Art. 120 and not by Art. Ill 860 
Arts, 115, 97 and 120'””Payment8 
made by judgment-debtor certified in 
previous applications, but credit not 
given for them in final application — 
Execution taken for full amount result, 
ing in realization of amount in excess of 
amount due—Suit for recovery for excess 
97 does not apply —Art. 116 may 


Limitation Act 

f^-Ppiy. but in all probability Art. 120 
applies 

Arts. 116, 111 and 83—Registered 
sale-deed containing contract to in- 
demnify in case sale is not completed— 
Limitation is six years and runs from 
date when vendor is damnified 793 

Arts. 116, 62 and 97—Advance of 
money for mortgage by plaintiff-Re- 
pudiation of mortgage by plaintiff - Suit 
for money paid is governed by Art. 62 
or Art. 97 and not by Art. 116 581a 

Art. 116—Mortgagor given right to 
redeem only after four years from date 
of mortgage Limitation for personal 
relief against mortgagor is six years from 
date when money becomes payable 329a 
Art. 120 Suit by cosharer for his 
share of rents against cosharer in exclu¬ 
sive possession is governed by Art. 120 

and not by Art. 109 9516 

Arts. I;i0 and 111—Sale of property 
by guardian” Money left with vendee to 
be paid to two minors on attaining majo¬ 
rity Suit by such guardian as rever¬ 
sioner for money—Limitation is gov¬ 
erned by Art. 120 and not by Art. Ill 

860 

-- Arts. 120 and 32—Suit for injunc¬ 
tion by proprietor of common land to 
restrain co.proprietor from diverting 
land to purpose other than one for which 
it is set apart Defendant’s act amount, 
ing to ouster of plaintiff—Limitation is 
governed by Art 120 and not by Art. 32 

FB 705a 

Art. 120 Art. 120 is residuary 
article FB 7056 

Art. 120 Art. 123 is only residuary 

article 

Art. 120 Art. 120 is only residuary 
article 

- Arts. 120 and 11—Attachment of 

property in execution of decree—Objec¬ 
tion bo attachment on basis of gift-deed 

in favour of objector—Order that attach¬ 
ment was not properly effected and that 
property should be released — Subse- 
qm nt formal or er accepting objection 
of claimant Suit to declare gift as ficti¬ 
tious and fraudulent is nob suit under 
O. 21, R. 63, Civil P. C and is governed 
by Art. 120 and not Art. 11 449 

“I Art. 120 Suit for declaration of 
right — Plaintiff proving obstruction 
within three years before suit—Onus is 
on defendant to prove that suit is tim© 
barred S70o 
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- Art. 120—Starting point depends on 

facts and relief sought in each case 

270a 

-- Art. 120 —Suit to declare that mort¬ 
gage decree against wakf properties not 
binding—Plaintiff knowing of mortgage 
when it was sought to be enforced under 
decree— Limitation starts from that 
date and not from date of mortgage 

2706 

- Arts. 120. 97 and 115 — Payments 

made by judgment-debtor certified in 
previous applications, but credit not 
given for them in final application— 
Sxecution taken for full amount result¬ 
ing in realization of amount in excess of 
amount due—Suit for recovery for excess 
'—Art. 97 does not apply—Art. 115 may 
apply, but in all probability Art. 120 
applies 112 

- Art. 120—Declaratory suit — Suit 

need not be brought on first denial when 
plaintiff is in possession 53a 

- Arts. 123 and 144—Suit to recover 

share by one of heirs against co-heir on 
death of Mahomedan intestate—Art. 144 
applies and not Art. 123 784 (2) 

- Art. 125—Declaratory suit by rever¬ 
sioner challenging alienation by widow 
—Question whether property was ances¬ 
tral or self-acquired in hands of husband 
is important—If ancestral, Punjab Act 1 
of 1920 applies—If non-ancestral suit is 
governed by Art. 125 945a 

- Arts. 128 and 129—Suit for ;main- 

tenanoe—Article which is to be applied 
explained 7476 

- Arts. 132 and 148— Mortgagor 

authorizing subsequent mortgagee to 
redeem prior mortgage— Suit by such 
mortgagee for redemption is governed by 
Art. 148 and not Art. 132 503 

- Art. 132— Suit by vendor against 

vendee for recovery of part of purchase 
money—Suit being one to enforce charge 
on immovable property is governed by 
Art. 132 1096 

- Art, 139 — Mortgagor to redeem 

when previous mortgage would be re¬ 
deemed—No time specified for payment 
of mortgage-debt—Time •runs from date 
of mortgage 84 

—— Art. 142 — Suit for possession on 
ground that defendant is tenant —Ten¬ 
ancy not proved and defendant found to 
be in possession for more than 12 years 
before suit—Suit is barred by time 893 
- Arts, 142 and 144—Suit for posses- 


Limitation Act 

sion—Plaint alleging recent forcible dis¬ 
possession by defendant—Article appli¬ 
cable is Art. 142, and not Art. 144 
Plaintiff must prove -forcible disposses¬ 
sion within 12 years of suit 627 

- Art. 142 — Delivery of possession 

under warrant gives fresh starting point 
of limitation 22a 

- Art. 142 — No resistance offered— 

Report that possession of whole land de¬ 
livered — Fresh period of 12 years is 
granted to decree-holder 22c 

- Art. 144 — Suit for possession on 

ground that defendant is tenant —Ten¬ 
ancy not proved and defendant found to 
be in possession for more than 12 years 
before suit—Suit is barred by time 893 

- Arts. 144 and 123—Suit to recover 

share by one of heirs against co-heir on 
death of Mahomedan intestate—Art. 144 
applies and not Art. 123 784 (2)6 

- Art. 144—Suit for possession—Title 

with plaintiff—Burden of proof is on de¬ 
fendant to prove adverse possession 722 

- Arts. 144 and 142—Suit for posses¬ 
sion—Plaint alleging recent forcible 
dispossession by defendant Article ap¬ 
plicable is Art. 142 and not Art. 144— 
Plaintiff must prove forcible disposses¬ 
sion within 12 years of suit 627 

- Art. 144 — Suit for possession 

brought on title — Plaintiff need not 
prove possession at period within 12 
years of suit 

- Arts. 144 and 148 — Co-mortgagor 

redeeming whole mortgage Suit by 
other co-mortgagors is tgoverned by Art, 
144 and not by Art. 148—For adverse 
possession former must claim exclusive 
title 

- Art. 144— Lessee from mahant of 

mutt—When he can claim adverse pos¬ 
session stated 25e 

^ - Arts. 148 and 132— Mortgagor 

authorizing subsequent mortgagee to 
redeem prior mortgage —Suit by 
mortgagee for redemption is governed by 

Art. 148 and not Art. 132 50d 

- Art. 148— Acknowledgment by agent 

of mortgagee saves limitation 345 

- Arts. 148 and 144 —Co-mortgagor re¬ 
deeming whole mortgage—Suit by other 
co-mortgagors is governed by Art. 144 
and not by Art. 148—For adverse pos- 
session former must claim exclusive ti^^^ 

- Art. 166-Oivil P. 0. ( 1908 ). S. 47 

and O. 21, R. 91 —Limitation of 30 days 
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LimitAtion Act 

under O, 21, E. 90 does nofe apply to 
filing objection under S. 47 5706 

Art, 169—“ Notice of appeal ”— 
Whether refers to first notice or to sub¬ 
sequent notice as to date fixed for hear¬ 
ing —Quaere 882a 

Art. 169—Application to rehear ap¬ 
peal decreed ex parte—Conditions neces¬ 
sary pointed out 8826 

ArL 181—Limitation runs from date 
of delivery of possession 876i 

^- Art. 181—Civil P. C. (1908), S. 47 

and O. 21, R. 90—Limitation of 30 days 
under O. 21, R. 90 does not apply to 
filing objection under S. 47 5706 


Mafaomedan Law 

person alleging him to be not Sunni but 
Shia _ 806 

•"j Takia Status of Sajjadanashin is 
higher than that of muttawali 444 

Wakf Mosque does not belong to 
any particular sect—Every Mahomedan 
has right to enter and perform devotion 
irrespective of sect to which ho belongs 

759a 

Wakf— Persons having undoubted 
right to say prayers—Court should not 
refuse declaration of right merely be¬ 
cause of anticipated breach of peace 

7596 

Wakif— Robat ” in Mecca is fit 


Lunacy Act (4 of 1912) 

' Ss. 63 and 80—Curator ” means 
public curator appointed under Succes¬ 
sion (Property Protection) Act 626 

Mahomedan Law 

-Divorce—Agreement between hus¬ 
band and wife entitling wife to divorce 
in case of second marriage by husband is 
valid ^ ^ 885a 

Gift—Gift by father to minor son— 
Transfer of possession is not necessary 

601d 

' Gift—Hiba-bil-iwaz—Provisions of 
law of gifts are not applicable 60lo 
Marriage—Sunni—Option of pub¬ 
erty Eormal order of Quazi or Court is 
not necessary 88 

Mother—Guardian entering into ag- 
'^®6Enent for her minor sons—Pecuniary 
liability saddled on minors under the 

agreement—Agreement is not binding on 

. . 95a 

- Religious endowment — Private 

property descending not to natural heirs 
but successive Gaddinasbins—Presump¬ 
tion is of dedication 725(2)a 

Religious office — Sajjadanashin — 
Succession to Principles governing us¬ 
age—Nomination and formal election is 
more probable than pure election 906c 

-Religious office — Sajjadanashin — 

Mere conviction under Arms Act is not 

. 906d 

Buocession—Limitation Act (1908), 
Arts. 123 and 144—Suit to recover share 
by one of heirs against co-heir on death 
of Mahomedan intestate—Art. 144 ap, 
plies and not Art. 123 784(2;6 

*-^Succession— Applicability — Dis¬ 

tinction between Sunnis and Shias ex¬ 
posed—^Deceased held to be Sbia 80a 
—Succession—Sunni cr Shia—Barden 
of proof that deceased was a Shia ts on 


purpose for which wakif can be validly 
made under Mahomedan law 501a 

-Wakif—Direction in wakf to sell 

property and apply sale proceeds to wakf 
is valid 501 ^, 

Wakf—Shia law—Omission to ap¬ 
point muttawali is not fatal— Wakf 
takes effect—Wakf cannot subsequently 
settle scheme 342c 

;-Wakf—Suit under S. 92, Civil P. C., 

is not necessary for appointing mutta¬ 
wali Notice to living muttawalis is 
necessary 276 

Majority Act (9 of 1875) 

^ - S. 3—Guardian of person and pro¬ 

perty of minor appointed by Court— 
Court removing such guardian under 
Guardians and Wards Act (1890), S. 39 
Still age of majority for that minor is 
21 years 600 

Maxims 

^ Potoir est conditio possidentis — 
Contract between two parties for de¬ 
priving third party of rights—Suit by 
one of them to enforce contract—Other 
can set up true nature of transac¬ 
tion by way of defence 222a 

Mesne Profits 

RBalization^^Limitatioii ruDS frotu 
date of delivery of possession 876d 

Mortgage 

Mortgage of property belonging to 
two brothers by one of them — Other 
not ratifying former’s action — Mortga¬ 
gee paying off pre-existing encum¬ 
brances which are valid charge on share 
of brother not joining in mortgage and 
his debtS“Though mortgage is invalid 
against him, his share is liable to prior 
enoumbranoes and his debts 1000 

I Contract between parties to make 
interest charge on property — Decree 
should be prepared on that oas^s 941a 
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Mortgage 

■-Usufructuary mortgagee advancing 

further money to mortgagor can legiti¬ 
mately stipulate that land cannot be 
redeemed without payment of all mort¬ 
gages 864 

-Suit to enforce mortgage referred 

to arbitration — Award and decree 
thereon giving decree-holder choice of 
realizing amount from mortgaged pro¬ 
perty or any other immovable property 
of judgment-debtor—Decree-holder can 
validly proceed against property other 
than mortgaged one 83la 

— Mortgage with possession of banjar 
qadim—Declaratory suit by mortgagee 
that he is owner of such land lies 7o2a 
——Possession not given to mortgagee 
as stipulated in mortgage-deed - Suit 
for possession by mortgagee — One of 
mortgagors residing out of British India 
for considerable time between date of 
suit and date of mortgage—;>uch period 
can be deducted for purposes of limita- 
tion as against such mortgagor V41a 

-Preliminary decree—Part payment 

of amount under decree by mortgagor 
does not stop interest from running 685a 

• -Amount of—Mortgagee is entitled 

to full amount of principle and interest 
according to conditions mentioned in 
the mortgage-deed 6826 

-Assignment of mortgagee rights is 

governed by Regulation 17 of 1806 676a 

- Redemption - Covenant postponing 

redemption — Test to see whether it 
amounts to clog stated 373 

^— Mortgagor executing lease-deed to 
mortgagee—Rent to be credited towanls 
interest on mortgage—Mortgagee is en¬ 
titled to treat interest due under mort¬ 
gage as charge on property 2S9 

-Mortgagee rights are immovable 

property 210? 

-Puisne mortgagee nob party to suit 

by prior mortgagee—Suit for redemption 
by former—He is liable for interest up- 
to-date of redemption but credit should 
be given for profits recovered by prior 
mortgagee 756 

-^Possessory mortgage — Profits in 

lieu of interest— Mortgige amount re¬ 
maining with mortgagee — Mortgagor is 
entitled to interest at prevailing rate Ic 
Mussalman ^V■Uf Acl (42 of 1923) 

❖ -5. 2 (c)—Muttawali cannot be ap¬ 
pointed under the Act 27(i 

Negotiable Instruments Act (26 of 18S1) 

- S. 27 — Pro-note executed by 


Negotiable Instruments Act 

manager of Hindu family for the bene¬ 
fit of joint family—All family members 
are liable even if they have not signed 

4946 

■- S. 43—Sale—Hire-purchase system 

— Hirer paying partly in cash and 
partly by cheque — Vendor cancelling 
contract—No breach of agreement by 
hirer—Vendor is not entitled to recover 
on basis of agreement or on basis of 
cheque 

^-S. 50—Transferee of hundi with¬ 

out consideration has rights of trans¬ 
feror though nob of holder in due course 

1014(2) 

^-S. 64 — Construction — Non-pre¬ 

sentation for payment on due date does 
not affect liability of acceptor 176a 

-S. 6i, Exception, and (c) —Pro¬ 
missory-note payable on demand and at 
sfjecified place—Part payment made — 
Presentment is not necessary 133 

-S. 76 (rf)—Drawer settling accounts 

with drawee and taking back all amounts 
due—Payee need not present hundi for 
payment and case comes withinS. 76( 0 

97 

-S. 118 (a)—Suit or promissory-note 

—Plea of want of consideration — De¬ 
fendant can discharge onus of proving 
his plea by relying on fact ^nd idrcum- 
st^nces of case and also Saws in plain¬ 
tiff’s evidence 10296 

- S. 120—Money advanced on execu¬ 
tion of promissory-note and on certain 
coalitions previously agreed upon — 
Promisor can prove circumstances in 
repudiation of his liabili^y 456a 

Northern India Canal and Drainage Act (8 
of 1873) 

-S. 68—Omission to give notice viti¬ 
ates oTiler under S. 68 76 

Oaths Act (10 of 1873) 

-S. 10—Defendant agreeing to decree 

being passed if plaintiff takes oath in 
presence of six specified' persons — Only 
five persons present —Defendant is enti¬ 
tled bo object to administration of oath’ 
without sixth person 452a 

Pardsnashin Lady 

-- Dafinitiou of — Woman who is not 

inexperienced and who appears in Courts 
and before Rsgisbration and Revenue 
Officers is nob pardanashin lady I 45la 
-Document executed by—Essentials 


for validity stated 


4516 
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Partition 

~ Suit for possession of share of pro¬ 
perty by partition—Plaintifl' should in¬ 
clude all properties admitted by him to 
be joint property 780®6 

Mortgage by joint owner prior to 
partition—Share on partition is liable 
even in hands of his transferee 682e 
Common properties not joint—Suit 
for separate items can be brought 4656 
Partition suit—Allegation by plain¬ 
tiff that property is joint—Court-fee of 
Bs. 10 is sufficient 2036 

Partnership 

Partner can, under certain circum¬ 
stances bring suit for accounts without 
suing for dissolution 1032<x 

Dissolution Ordinary rule is that 
partnerships are dissoluble at will'10326 
^ Dissolution can be claimed by either 
side in alternative to any other plea 

Q . . 1032c 

Suit tor dissolution and rendition 
•of accounts Shares of parties declared 
by preliminary decree — Joint decree 
against partners for debt due by part¬ 
nership cannot be passed but only pro¬ 
portionate to their shares 1022 

The law^ is different in the case of 
A partnership arising out of contract 
^nd partnership arising out of law 

_^ 1018(l)a 

Personal liability of partner does 
not make partnership” debt “separate” 
•debt of that partner 639 

Bart Performance 

Family arrangement requires regis¬ 
tration—If tsrms are acted upon, doc¬ 
trine of part performance applies 648(2) 

^ Plaintiff alleging that suit proper¬ 
ties were partitioned by award—Defen¬ 
dant pleading that no final partition 
<had taken place Parties in possession 
of equal shares—Part performance doct¬ 
rine cannot be applied 274c 

Penal Cede (45 of 1860) 

- S. 34 -Applicability—Two or more 

persons set on to another armed with 
'hatchets and dangs—Common intention 
may be assumed that all are cognizant 
of the fact that hatchets will be used 
and that very serious injuries are likely 
to bo inflicted—In these oiroumstances 
S. 34 rightly applies ' 927 

- S. 34—Fatal injury caused by some 

of aooused in sudden fi^ht — Author of 
injuries not known—All aoonsed should 
not be convicted unless 8 . 84 applies 

8666 

ijt'' •A,! 


Penal Code 

^ *8. 34—Common intention to com¬ 

mit robbery—Different acts committed 
by different accused in furtherance of 
common intention — Each is liable for 
results of all such act8:‘2l PH 1919 Cr= 

52 I C 395=^ I H 1919 Lah 25G, Over¬ 
ruled 819 

-S. 34—Firing by two persons with 

common intention — One of shots being 
effective — Both are guilty of offence 
committed 315a 

“— S. 34 — Two persons making con¬ 
certed attack on deceased are both guilty 
although it is not proved that one of 
them struck any blow 3l3a 

—S. 34—Two persons proved to have 
attacked deceased—One convicted under 
S. 34, although nob charged under S. 34 
—Accused uot misled in defence—Con¬ 
viction held to be proper 3136 

-S.75—Attempts do not come within 

purview of S. 75 433(1)6 

- S. 75—Rnhancement—Sentence of 

two years held sufficient 147 

- S. 84 —Accused murdering his child¬ 
ren—Mind unsound—Accused not igno¬ 
rant that his act was wrongful — Case 
does not come within S. 84 — Accused 
affectionate father — No provocation — 
Sentence reduced from death to trans. 
portation 123 

- IQO and 30 2 — Deceased and 0 

another armed with ballam and barchhi (_ 
coming forward bent upon attacking 
accused and his people - Ac'jused giving 
blow bo deceased under apprehension of 
death to himself and his people- —Accused 
is justified in protecting and is not gujjt 
under S. 302 

-S. 100—Attack giving reason^ . 

apprehension o^f death or se*ious lnja'''y 
—S. 100 applj^ ' 6656 




-5. 100—Attack bynotorious bull> 

Accuse! stabbing wTth knife—Right 
priyaje defence held exceeded 

S. 102 Extent of right of private 
defence—Right held not exceeded J676 
S. 102 Mere pi-esence of persotjs 
does not take away right of private de¬ 
fence j67c 

iS. Il7—Scope—S. 117 applies, the 
offence would not fall u der S 115 6.>06 
5. 120-A—Direct proof of a reenent 
betA'eeu several me-nbers is ditii.iuft— 
Question is matter of inference deduced 
from act of persons concernei 977a 

- S. 120-5—Conviction and separate 

sentence for act constituting conspiracy 
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—Separate sentence for offence nnder 
S. 120-B is not necessary 977/ 

- S. 147—Formation of unlawful as¬ 
sembly is necessary as preliminary to 
commission of offence of rioting 235(2) 

- S. 149—All accused in Court proved 

to have taken part in abduction of de¬ 
ceased — Person by whom subsequent 
murder was committed not known— 
Ingredients necessary under S. 149 not 
proved—Accused are entitled to benefit 
of doubt on charge of murder 1035(2) 
~— Ss. 149 and 302—Conspiracy to 
commit dacoity—Murder committed by 
one of dacoits in commission of dacoity 
— Other dacoits should not be convicted 
under S. 302/149 977^2 

-- Ss. 149 and 120-B —Conviction and 

separate sentence for act constituting 
conspiracy—Separate sentence for of¬ 
fence under S. 120-B is not necessary 

--- 977/ 

-*— S. 149— Unpremeditated fight bet¬ 
ween two parties as result of abuse on 
both sides—Parties do not form unlaw¬ 
ful assemblies but are guilty only of 
rioting 9286 

- S. 149—Fight between two parties 

—Prosecution evidence found to be un¬ 
reliable — Both sides having received 
about same number of injuries by itself 
is not sufficient to infer existence of 
free fight 808a 

-Ss, 149, 332 and 225—Unlawful 

assembly^^Common object not to com. 
mit grievous hurt—Grievous hurt caused 
but by whom caused not known—Con¬ 
viction must be under S. 332 and not 
under S, 225 159<2 

- S. 176—Intentional omission alone 

is offence 515 

- S. 193 — Contradictory statement 

by approver—Sanction cannot be refus¬ 
ed 8686 

- Ss. 193 and 194—Pardon accept¬ 
ed—Approver examined under S. 164, 
Criminal P. C. on oath—This statement 
can form subject of alternative charge 
under Ss. 193 and 194 321 

- S. 193—Decree nisi for dissolution 

on allegations of wife’s adultery and 
want of collusion or connivance—Appli¬ 
cation by intervenerichallenging correct- 
ness of allegations in petition for disso- 
lution — Notices issued on parties but 
deliberately avoided—Decree nisi was 
set aside and prosecution of husband 
ordered under S. 193 98 


Person secretly burying 


Penal Code 

- S. 201- 

murdered person is guilty—Knowledge 
or conviction of murderer is unnecessary 

516a 

- Ss. 225 and 332—Unlawful as¬ 
sembly—Common object not to commit- 
grievous hurt—Grievous hurt caused^ 
but by whom caused not known—Con¬ 
viction must be under S. 332 and nok 
under S. 225 159d 

- S. 226-B — Complaint of offence- 

under S. 225-B can be made by any per¬ 
son who is aware of facts 884a 

^ - S. 225-B—Eefusal to accompany 

bailiff and sitting down on ground^fter 
arrest does not amount to attempt to 
escape 128(1) 

*- Ss. 240 and 243—Joint trial of 

three persons charged under Ss. 240,. 
243 and 240/243/109 respectively illegal 

228 

—S. 300, secondly^ and 304, Bari 1— 
Deceased grappling with accused and* 
throwing him down—Deceased unarmed 
—Accused stabbing him several times 
with knife—Accused exceeds right of 
private defence 104S 

- S. 300—Thrusting knife into abdo¬ 
men of another — Fight not started by 



accused—Punishment' of transportation 
for life held sufficient 

- S. 300, Excep. 2— Evidence—Con- ^ 

viction under S. 302 was altered to one J 
under S. 304 144 

- S. 300, Excep. 4—Death caused by 

one blow in sudden quarrel without de¬ 
liberate intention — Held sentence of 
five years’ rigorous imprisonment was 
excessive 851 (2) 

- S. 300, Excep. 4 and 302—Men at¬ 
tacking opponents with spears and vaho- 
las must be held to have knowledge that 
they are likely to inflict injuries as will 
result in death and are guilty under 
S. 302—Case held not covered by S. 300» 
Excep. 4 2966 

- S. 302 — Deceased and another 

armed with ballam and barcbhi coming 
forward bent upon attacking accused and 
his people —Accused giving blow to de¬ 
ceased under apprehension of death 
to himself and his people— Accused is 
justified in protecting and is not guilty 
under S. 302 1053 

- Ss. 802 and 149 — All accused in 

Court proved to have taken part in ab¬ 
duction of deceased— Person by whom' 
subsequent murder was committed nob 
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kDown Ingredients necessary under 
S. 149 not proved—Accused are entitled 
to benefit of doubt on charge of murder 

1035 (2) 

' 'S. 802—Murder proved—Motive is 

immaterial 1005 (2)5 

302—I^iberately planned mur¬ 
der— No extenuating circumstances-^ 
—Sentence of death is proper 998o 
■ 5. 302 Heinous crime carefully 

planned and carried out in treacherous 
and cruel manner—Youth of accused is 
no ground for mitigation of punishment 

9565 

- S. 302— Striking with formidable 

lathi on head fracturing skull — Inten¬ 
tion to cause such injury as is likely to 
cause death can be assumed OSOa 

- Ss. 302 and 304, Part. 2 — One of 

accused giving blow on head fracturing 
skull while other accused giving one 
blow each—Held, former should be con¬ 
victed under S. 302, but latter shoul be 
convicted under S. 304, part. 2 9305 

>5. 302— Person instigating others 
to beat deceased and in whose presence 
injuries are inflicted by such others 
causing death is guilty under S. 302 

928a 

5s. 302 and 304—Benefit of doubt 
~Held on facts that accused was en¬ 
titled to benefit of doubt 8995 

Ss, 302 and 304, Part 2—Merciless 
and determined beating—No bones bro¬ 
ken and no weapons other than hands 
and feet used— Several injuries inflic¬ 
ted—Conviction must be under S. 304, 
Jart 2^ ^ 883 

^ S, 302 — Common intention to 
commit robbery — Different acts com¬ 
mitted by different accused in further¬ 
ance of common intention —Bach is 
liable for results of all such acts : 21 
P. B. 1919 Cr, =62 10 395 = A I B 
1919'Jjak 256, Overruled 819 

S. 302 Fight between two parties 
—Prosecution evidence found to be un¬ 
reliable — Both sides having received 
about same number of injuries by itself 
is not sufficient to infer existence of 
free fight 808a 

- S. 802— Illiterate woman causing 

death of child urged by wicked super¬ 
stition— Lesser penalty should be im- 
posed 718 

- Ss, 302 and 804 (2)— Son suddenly 

liadi& heat of passion striking his father 
^nd causing his death — C Jence heia 


Penal Code 

committed under S. 304 (2), and not 
under S. 302 664 

- Ss. 302, 147, 148, 149, 325 and 326 

Charge on facts alleged stated 6615- 
Ss. 302 and 117—Speech addressed, 
to large audience inciting it to murder 
—Offence falls under Ss. 302 and 117 

_ 660a 

“"I S. 302—Wanton murder by person, 
hired or desiring to I please instigator— 
No grudge against deceased — No direct 
evidence against instigator —Extreme 
penalty cannot be avoided 6235- 

Ss. 302 and 304— Death by stran¬ 
gulation—Absence of direct evidence— 
Doubt whether death was not acciden- 
tal Benefit of doubt should be given to 
accused 611 

—I— S. 302— Sentence — Accused con¬ 
victed of murder—Fact that he was en¬ 
couraged in his crime by mischievous 
literature cannot justify lesser punish¬ 
ment than death 305 

S. 302— Men attacking opponents 
with spears and vaholas must be held to 
have knowledge that they are likely to 
inflict injuries as will result in death and 
are guilty under S. 302—Case held not 
covered by S. 300, Excep. 4, I. P, C. 

2965- 

- S. 302—Boy of 17 committing mur¬ 
der without premeditation and under 
sudden impulse—Death sentence should 
not be passed 229 

- S. 302 — Punishment — Lesser 

penalty is not adequate where attack is 
brutal and deliberate 131a 

Ss. 302 and 84—Accused murdering 
his children—Mind unsound—Accused 
not ignorant that his act was wrongful 
—Case does not come within S. 84— 
Accused affectionate father — No provo¬ 
cation—Sentence reduced from death to 
transportation 123 

“S. 303—Murder committed by one 
of dacoits in commission of dacoity—All 
dacoits cannot be sentenced under S. 303 

977^ 

S. 304, Part (l) — Altercation with 
regard to branches and leaves lopped off 
Tree apparently belonging to accused 
“•Accused hitting deceased with iron 
bound stick resulting in death—Sentence 
of two years' rigorous imprisonment 
considered sufficient 1052 

S. 304 (l)—Deceased grappling with 
accused and throwing him down—De¬ 
ceased unarmed—Accused stabbing him 
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several times with knife—Accused ex¬ 
ceeds right of private defence 1048 

- S. 301, Part (l) — Provocation - held 

under circunnstances held to be so grave 
and sudden as to bring case under S. 304, 
Part 1 869(2) 

-5. 304 (l)—Sentence reduced from 

transportation to that already undergone 

165 

-5. 304, Part (l) —Sentence reduced 

from ten to five years 126(2) 

- S. a04, Part (2) and S. 302—One of 

accused giving blow on head fracturing 
skull, while other accused giving one 

blow ea;h—Held, former should be con¬ 
victed under S. 302, hut latter should he 
•convicted under S. 304, Part 2 9305 

- S. 304, Part (2) — Merciless and 

determined beating —• No bones broken 
and no weapons other than hands and 
feat used —Several injuries inflicted— 
Conviction must be under S. 304, Part 2 

883 

- S. 304, Part {7) and S 325—Convic¬ 
tion in alterna'.ive under Ss. 325 and 
304, Part 2 is not proper 865a 

— S. 304, Part (2) and S. 326-“De- 
ceased being aggressor—Accused making 
ferocious attack without knowledge that 
wounds infiicbed were likely to cause 
death—Conviction must be under S. 326 
and nob under S. 304, Part 2 "fSS 

- S. 301 (2) — Attack by notorious 

bully—Accused stabbing with knife 
Held that right of private defence was 
excee -ed 227 

-S. 307—Use of pistol with reckless 

disre-^»rd bo consequences—Accused is 
guilty under S. 307 and also under Arms 
Act (18:8), S. 19 (f) 8526 

— Ss. 307 and 324 - Accused, soldier 
ipractised in use of firearms, firing at his 
grandmother causing simple injury is 
guiltv only under S. 324 and nob under 
S. 307 3166 

-323 and 325—Sentence—Minor 

injuries—Sentence of one and half month 
is adequate 3ll(l) 

-S.s. 3'4 and 307—Accused sol ’ ier, 


practised in use of firearms, firing at his 
grandmother causing simple injury is 
guiltv only under S. 324 and not under 
S 307 3156 

-.^ 5 . 325 and 304, Part 2—Conviction 


in alternative under Ss. 325 and 304, 
Part 2 is not proper 865a 

-S. 325—Two persons making con¬ 
certed attack on deceased are both guilty 


Penal Code 

although it is not proved that one of 
them struck any blow 313a 

■-Ss. 326 and 304, Part 2—Deceased 

being aggressor — Accused making fero¬ 
cious attack without knowledge that 
wounds inflicted were likely to cause 
death—Conviction must be under S. 326 
and not under S. 304, Part 2 733 

-S. 332—Court unable to free its 

mind from possibility of accused having 
been roughly treated and beaten under 
orders from public servant—S. 332 does 
not apply 

- Ss. 332 225—Unlawful assembly 

—Common object not to commit grievous 
hurt — Grievous hurt caused but by 
whom caused not known Conviction 
must be under S. 332 and not under 
S. 225 159(i 

- S. 354 — Accused throwing down 

girl, putting sand iu her mouth and get¬ 
ting on her chest to have intercourse 
with her but prevented from doing so by 
arrival of other persons—Hisactamounts 
not only to preparation but to attempt 
to commit rape 1002(1) 

- Ss. 363 and 3o8 — Kidnapped child 

left in house of accused Accused infor¬ 
ming another about it who gave infor¬ 
mation to guardian of child Accused is 
not guilty 

- Ss. 364 and 149 — All accused m 

Court proved to Wave-taken part in ab¬ 
duction of deceased—Person by whom 
subt^equent murder was committed nob 
known — Ingredients necessary under 
S. 149 nob proved—Accused are entitled 
to benefit of doubt on charge of murder 

1035(2) 

- S. 376—Accused throwing down girl, 

putting sand in her mouth and getting 
on her chest to have intercourse with 
her but prevented from doing so by 
arrival of other persons—His act amounts 
nob only to preparation but to attempt 
to commit rape 1002(1) 

- S. 378—Removal of property, with 

no right to do so, by way of asserting 
right to such property is theft 481 (1) 

- S. 379—In order that theft may 

amount bo robbery, hurt must be caused 
for committing theft and must be quite 
separate and distinct from act of theft 

407a 

- S. 3:^0—In order that theft may 

amount to robbery hurt must be caused 
for committing theft and must be quite 
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separate and distinct from act of theft 

407a 

' Ss. 393, 394 and 397—Charges under 
S. 393, 394 and 397, I. P. C., cannot be 
joined unless they form part of same 
transaction 612 

-S. 396—Murder committed by one of 

dacoits in attempting to carry away 
stolen property soon after dacoity— 
Every one of dacoits is liable to be 
punished for same even though they have 
•not abetted or actually taken part in it 

9775 

:-S. 396—Dacoity committed in Bri¬ 

tish India but murder committed soon 
after in Native State—Offenders can be 
tried under S. 396 in British India with¬ 
out certificate under Criminal P. C. 
■(1898), S. 188 977c 

•!- Ss. 396 and 302—Conspiracylto com¬ 

mit dacoity—Murder committed by one 
of'dacoits in Commission of dacoity— 
Other dacoits should not be convicted 
under S. 302/-149 977d 

^ - S. 397—“Uses” includes carrying 

weapon for purpose of overawing victims 
of dacoity 35 

-S. 405—Accused held not to have 

used cattle dishonestly and in violation 
of supurdnama 235 (l) 

-6’. 409—Charge of criminal mis¬ 
appropriation or breach of trust—What 
Courts hive jurisdiction stated 659 

- S. 411—Sale of ornaments after more 

than a month after theft does not in 
itself lead to inference that they were 
proceeds of theft 9S7d 

-S, 411—Failure to disclose names of 

thieves is not sufficient‘ground for con¬ 
viction under S.411 696 (2) 

- S, 411—Criminal possession can be 

joint 148 (l) 

-Ss. 417 and 420—Obtaining money 

by cheating is offence under S. 420 and 
not under S. 417 1009a 

-S. 420—Trial of case under S. 420 

by Second Class Magistrate—Defect is 
not cured by Criminal P. C. (1898), 
S. 537 10095 

S, 420—No offence held committed 

215 

S. 447'“Teiiant leaving property 
— Owner's entry, on land and taking 
possession is not offence under S. 447 

734 

' S. 457 Going on roof of house is 
.•xSot entering building 433 (l)a 

’ S. 457*“^onviotion lor offence under 


Penal Code 

S. 457 — No sentence of imprisonment 
passed by Magistrate—Though order is 
illegal and improper, High Court need 
not interfere if nothing is to be gained 
by passing sentence of iaiprisonment393 

-5. 463—Imitation closely copied 

from disputed writing cannot be proper 
standard of comparison 30Sa 

- S. 463—Circumstantial evidence in 

forgery cases—Evidence of fraud must 
not fall short of proof hO-ic 

-S. 489-B—No guilty knowledge or 

intention proved—Nor was possibility 
of innocence excluded—No conviction 
can lie under S. 489-B for being found in 
possession of counterfeit currency note 

596 (1) 

- Ss. 494/109—Abetment of bigamy — 

Person unaware of prior secret marriage 
is not guilty of abetting bigamy 164 

-5. 494—Option of puberty—Formal 

order of quazi or Court is not necessary 

88 

- S. 498—Imprisonment for one month 

and 12 days is not adequate punishment 
for aggravated form of offence under 
S. 498—Nor is sentence of six months’ 
rigorous imprisonment excessive 932 

- S. 506 — language falling within 

ambit of S. 503 used and complainant 
intimidated and alarmed by threat used 
towards him—Accused is guilty 497 

- S 611—Accused throwing down girl 

putting sand in her mouth and getting 
on her chest to have intercourse with 
her but prevented from doing so by 
arrival of other persons—His act amounts 
not only to pi'eparation but to attempt 
to commit rape 1002(1) 

Pensions Act (23 of 1871) 

-S. 6—Certificate must be obtained 

for institution of every suit 336a 

-S. 6—Novation of grant in defen¬ 
dant’s favour—Suit on certificate grant¬ 
ed against father of defendant is incom¬ 
petent 33G5 

Pleadings 

-Allegation on which suit is based 

admitted to be untrue — Alternative 
prayer put forth after several years in 
appeal on facts contradictory to allega¬ 
tion in plaint should not be allowed 

1045 

-Person charging another with fraud 

or misrepresentation should substan¬ 
tiate allegation by statement on oath 
and submitting himself for cross-exami¬ 
nation by opposite party 1024a 
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Pleadings 

-Court should insist on proper plead¬ 
ings or otherwise reject them 905a- 

-Plea of accounts being mutual, open 

and current, if not pleaded, cannot be 
argued 

Power of Attorney 

-Power to execute decree given by 

decree-holder — Death of such decree- 
holder—Execution cannot be obtained 
without power of attorney from legal 
representative 876a 

-Power of attorney to be construed 

strictly 8766 

-Construction — Power of attorney 

empowering person to file appeal, to 
take out execution and conduct all other 
necessary proceedings arising out of the 
litigation — Power is sufficient to file 
execution application for determination 
and realization of mesne profits 876« 

-Mukhtar appearing in trial Court 

cannot file appeal unless so authorized 
by power 504 

Practice 

-Appeal — New ground cannot be 

taken at time of argument of appeal 

447a 

-Appeal — Omission to bring on 

record representative of party in appeal 
who is not necessary party but only 
added as pro forma defendant is nob 
fatal to bearing of appeal ^ 406 

-Appellate Court—Prayer in appeal 

to expunge unnecessary findings in lower 
Court’s judgment — High Court has no 
power to do so but can only declare that 
such findings are not binding on parties 

678(2)6 

-Appellate Court — Question of fact 

raised in appeal on which no evidence 
is on record — Appellate Court will nob 
express opinions 3836 

-Burden of proof — Plaintiff has to 

succeed on strength of his own case 

916o 

-Duty of Court—Secondary evidence 

admitted by trial Court without objec¬ 
tion—Appellate Court cannot reject such 
evidence 6016 

^ -Evidence — Parties citing oppo¬ 

nents as witnesses — Court can accept 
such evidence even if it goes against 
party citing them 197(2)c 

■-Judgment—Judge mentioning spe¬ 

cially points argued before him Scope 
of presumption that other points in 
memorandum of appeal are abandoned 

57 Oa 


Practice 

-Jurisdiction—Conclusion arrived aw 

by Judge should not be reversed by his 
successor unless by reviewer under Civil 

P. C., S. 152 428^ 

-Legal Practitioner — Mukhtar ap¬ 
pearing in trial Court cannot file appeal 
unless so authorized by power 504 

-Legal Practitioner—Pleader giving. 

up plea of limitation in lower Court 
after evidence on all issues had beerk 
taken—Party is not bound by his state¬ 
ment and can raise plea in appeal 

404a 

"“Limitation — Question must be de¬ 
termined on language of statute G15& 

- -Limitation—Question whether suit 

is in time should bo decided on basis o^ 
plaintiff's own pleadings 4042> 

-New case—Parties aware of case 

they had to meet and leading evidenca 
to rebut same—No new case can be said 
to have been made 3425 

-New case—Appellate Court should 

nob make out new case for party 262ar 

-New plea — New plea cannot be 

taken in second appeal 8455 

-New plea—New point cannot be 

raised in second appeal 6165 

-Now plea — Question both of law 

and of fact 601e 

-New plea—Estoppel—Plea of estop¬ 
pel cannot be raised for the first time in 
appeal 1794? 

-New plea — New plea involving 

question of law and fact cannot be taken 
in appeal 1505 

-New point—Patent on the record 

was allowed to be argued 7386 

-New point—Letters Patent appeal 

—New point cannot be raised 6856 

-Procedure — Petition presented to- 

wrong Court — Proper procedure is to 
return for presentation to proper Court 

851(1)6 

-Procedure — Small Cause suit- 

judge departing from usual procedure 
for conduct of such suit cannot fall back 
on provisions of such procedure to suit 
his convenience 4526 

-Procedure—Procedure is meant to 

serve and nob to govern 210d 

-Belief—Court cannot grant more 

than what is asked in plaint 1936 

-Belief—Alternative—Suit for rent 

on contract—Alternative case of com¬ 
pensation made in r6pliQation”“Plain» 
tiff can claim alternative reliet lu(a 
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VracUce 

- Remand—Civil V. C. (1908), 0. 41. 

»Er. 23 and 25 Appellate Court framing 
oew issues and remanding case to trial 
Court—Remand should be under O. 41, 
R. 2^ and not under O. 41, E. 23 659(l) 
Revision Appeal cannot be treated 
as application for revision in the ab¬ 
sence of want of jurisdiction or illegal 
exercnse of jurisdiction 1356 

SubseQuent events — Declaratory 
suit by reversioners that sale did not 
A,ffeot their rights decreed—Sale can¬ 
celled by vendor and purchaser by mu¬ 
tual consent Decree becomes useless 

__^ 597(2) 

Witness Party having personal 
knowledge of certain facts of his case 
should appear as witness and submit 
iiimself for cross-examination 243a 
Precedent 

Quoting overruled cases disapproved 

2566 

Ubiter dictum—Value—Obiter has 
great value if reasoning is cogent and 
-convincing 259 ^ 

‘Pre*emption 

~ Pre-emptor depositing amount in 
<>ourt becomes entitled to land from 
date of such payment 791a 

Pre-emption suit should contain 
which pre-emption is claimed 
Amendment of plaint by inserting 
new ground of claim after limitation 
md expired for suit should not be aU 

, 774(1) 

ir're-emptor cannot pre-empt part 

of property sold—But where vendee 
himself breaks up bargain and sells to 
two pre-emptors, principle has no appli- 
cation 77 ^( 2 ) 

ii^xcbange Mutation refused by 
itsvenue Officer owing to absence of 
party—Such party believing in good 

taith to bo owner, erecting building on 
land got by exchange—Subsequent sale 

in favour of such party by person who 

^d given in exchange-Bight of pre- 

^ption ,n respect of sale can be exer. 
?ng also'’' ““ bnild- 

price is not fixe/in 

le? vlffie 

Suit for deisifee—Vendor getting de"* 

TalVa?" ?“*oant BubseqSfntly 

against vendee—Vendee cannot sue pre- 
«mptor or vendor again 267 

■Person with superior right to pre- 


61 

Pre -emption 

empt associating stranger with him in 
has purchase cannot resist claim to pre¬ 
empt by person with inferior right to 
pre-empt 217 

“ Suit for Wajibularz—Entry in— 
Construction of—Pre-emptors recorded 
as ala-maliks—Vendees recorded as 
adna-maliks—Suit should be decreed 

Prevention of Molestation and Boycott^Ig 

Ordinance (5 of 1932) ® 

"L. ^ Mere fact that accused is 

Dictator of District Congress Committee 
IS not sufficient for conviction 233 

Principal and Agent 

- -Bequest of property to lady and 
death of lady soon after death of tes- 
tator Suit by lady’s husband against 
person in possession of property be¬ 
queathed—No relationship of principal 
and. agent exists between parties— 
plaintiff may be given decree for rents 
and mesne profits 763 (2)6 

^ Agent is entitled to call for ac- 
counts from principal in special circum¬ 
stances 

Promissory Note 

Promissory note thumb marked by 
deceased executant—Suit against minor 
sons — Plaintiff must prove by clear, 
cogent and reliable evidence that thumb 
impression on document is that of dece¬ 
ased executant 1029a 

Suit on promissory note—Plea of 
want of consideration—Defendant can 
discharge onus of proving his plea by 
relying on fact and circumstances of 
case and also flaws in plaintiff’s evi- 
dence 2 Q 29 ^ 

Evidence to vary terms of written 
contract One of the executants of a 
promissory note cannot be allowed to 
let in evidence to the effect that he 
signed the promissory note only as a 
surety 9 gg 

I Suit brought by legatee with per¬ 
mission of executor on pro-note to which 
according to will she was entitled is 
maintainable 8056 

** ** Pro-note executed by manager of 
Hindu family for the benefit of joint 
family All family members are liable 
even if they have not signed 4946 

Provincial Insolvency Act (5 of 1920} 

4—Proceedings under S. 4 need 
not necessarily be initiated by plaint or 
regular application for their validity 

789 
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Provinc’al Insolvency Act 

--S. 4,—Application by oflTicial recei¬ 
ver to set aside mortgage as being ficti¬ 
tious and for defrauding creditors dis¬ 
missed—Appeal therefrom also dismis¬ 
sed—No second appeal lies 634 

- S. 4—Insolvant’s holding held sale¬ 
able and sold—Revenue Court subsequ¬ 
ently holding sale to bo invalid at land¬ 
lord’s instance—Purchaser applying for 
relund of purchase money—Question of 
title triable under S. 4 held not involv- 
ed and no appeal lay 628 

- S. 4—Receiver reporting that some 

alienations by insolvent were fictitious 
—Court refusing to consider question 
under S. 4—Saleable interest of insol¬ 
vent sold—Purchasers applying to con¬ 
sider question of title—Issues on merits 
framed — Revision is incompetent as 
appeal with leave was competent 

611 (2) 

- Ss. 4 and 51 (l)—Property sold 

in execution of decree pending insol¬ 
vency petition and amount realized by 
decree-holder — Receiver applying to 
insolvency Court for refund of amount 
—Application rejected—Held that am¬ 
ount realized was assets realized within 
S. 51 (1)—Held also that insolvency 
Court could decide application under 

S. 4 477 

- Ss. 4 and 64—Only order annulling 

transfer under S. 54 is appealable as of 
right—Any other order is appealable 
with leave of Court ^ 2426 

- S. 4—Insolvent cannot institute 

suit in ordinary Courts against receiver 
challenging liability of his property to 
be sold 

- S. 6—Concealment of property to 

defeat creditors is not act of insolvency 

725 (l)a 

- S. 6—Suspension of payment, I to 

constitute act of insolvency, debtor 
must give notice to creditor that he has 
suspended payment of his debts 725 (1)6 

_^5, 6 ((/)—Suspension of payment— 

A 3 t held not to amount to notice to 
suspend payment 319 

— S 6 (ff)—Even temporary sus- 
peDsion amounts to act of insolvaooy^^^ 

4 :^. -s 6(g) Inability to pay debts 

when amounts to act of insolvenoy il- 
lustrated-Test is effect produced on 
minds of creditors 

_ 3 Q (^) — Notice need not be in 


Provincial Insolvency Act 

- Ss. 7 and 9—Time under S. 6- 




runs from date of execution and not 
from date of registration of the deed 

821.i' 

- Ss. 9 and 13 — Impleading of all 

creditors, whether necessary —Quaere 

642{2)6' 

-5. 9—Onus—Court commits error 

iu placing onus on creditors in insol¬ 
vency proceeding of proving that certaia- 
occupancy holdings are not capable of 
being sold and that therefore, they 
should not be included in insolvent’s- 
assets 582a> 

-S. 9—Condition precedent for ad¬ 
judicating person insolvent stated 5826- 

- S. 9—Alienation of property how 

far act of insolvency explained 582(J- 

- S. 13—Limitation Act (1908), S. 5- 

—Petition for insolvency—S. 6 does not 


writing 


113c 


apply to petitioners for insolvency 8216 

-5.17—On death of insolvent, there is 

automatic termination of proceedings— 
Property distributed prior to deaths 
still proceedings do automatically termi- 
nate 997 

-S. 24—Petition by debtor for ad¬ 
judication on ground of inability to 
pay debts—Creditor should be allowed 
to produce evidence to show that debts 
are fictitious 629 

-S. 24—Questions arising under — 

Concealment of accounts is no ground 
for dismissal 330 

^- S. 28—House of agriculturist in¬ 
solvent does not vest in Official Receiver 

—He cannot therefore sell it lOlOa 

- Ss. 28 and 59—Sale of mortgaged 

property of insolvent by Official Re¬ 
ceiver without reference to mortgagee 
rights—Insolvent has no right to protest 
though mortgagee may or may not hayo 
such right 1008a 

^-S. 28 — Insolvency of one co¬ 

parcener—Right, title and interest of 
coparcener can be sold—Right of pur¬ 
chaser is to compel partition 651 

-S. 28—Land of member of agricul¬ 
tural tribe sold in insolvency — InsoU 
vent applying for discharge relying on 
payment of proceeds of sale to creditors 
—Subsequent belated application to set 
aside sale cannot be allowed 259 

- S. 28 (2) — Adjudication of joint 

family business as insolvent and pro¬ 
perty vesting in Official Agsigne© 
—Suit against Official Assignee by 
widow having right of maintenance 
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challenging necessity for incurring debts 
Oreditors are also necessary parties 
and permission of insolvency Court is 

necessary for such suit oni/^ 

S. 23 (7) Dehfc birred hy time 
on date of adjudication but tuhsistin^ 
on date of presentation of application 
can be proved ggg 

” -S. 31 Debt after adjudication — 
I'rotection order can be obtained 26l 
- -5. 33—5 paying ofiF.'debt of P due to 
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V ’ aU6 CO 

bank and taking back title-deeds — P 
adjudged insolvent—5 is entitled to be 
subrogated to bank 41 g 

5. 34—Claim is provable in* insoU 

Vi^cy gQj 

^ T 7^* barred by time on 

date of adjudication but subsisting on 

date of presentation of application can 
be proved ggg 

'5. 35 — Debtor adjudicated insol¬ 
vent Order set aside on appeal and 
case remanded—On remand application 
for adjudication dismissed—Period bet 
ween order of adjudication and annul’ 
ment should be excluded ih computing 

limitation in the suit against the debtor 

—Annulment is not limited to “annul 
ment under S. 35 ggg 

death of insolvent, 
there is automatic termination of pro 

distributed prior to 
death 6ti 1 proceedings do automati- 
cally terminate gg^ 

—-5. 42—Discharge can be refused if 
facts mentioned in S. 42 are established 

dischaige 

Report of Official Receiver in favour 
of discharge—Onus of proof is on oppos¬ 
ing creditors ftio 

Omlf I cannot authorize 

OT.e.al Beceiver to sell property not 
vested in him 

^^—-5. 47—Sale by insolvent S annulled 
Part of consideration found to have 
been paid actually for decree-debt— 
ouoh debt is just antecedent debt and 
alienee can prove it 24 “ 

adjudication 

Debt not included in schedule—Cre 
ditor can pursue his remedy I87fi ) 

ant-' sold in exe¬ 

cution of decree pending insolvency peti¬ 
tion and amount realized by decree- 
tmldeiij^Beoeiver applying to insolvency 

Court tot of amount-Applica. 

non rejeoted-^Held . that amount rea- 
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! realized within S. 51 fl) 

1 ^ T- '^solvency Court could 

‘ ie«>de application under S. 4 477 

HT ^ ^ Interim receiver appoin- 

ted Money decree-holder — Execution 
proceedings by, are without jurisdiction 

—5. 53— Application by official le^ 

eeiver to set aside mortgage nshein-T 
fictitious and for defrauding creditors 
dismiss^d-Appeal therefrom also d>s. 

second appeal lies 634 
5 . 53 —Sale by debtor being mere 
de\ice to withdraw whole of his im 
movable property from claims of his 

creditors and reserve it for himself and 

^family-Coun can annul it (i;n 

' the ease of 

nctibious transfer iQ7fi\ 

- 5 . 53— Transfer made within\wo 

years prescribed by S. 53-Onus of prov¬ 
ing good faith and consideration shifts 
to transferee 4^^ 

—S. 53-Tran9fer of whole property 
in favour of Creditor-Persons are not 
acting :n good faith 4^;, 

S. 54 —Execution of mortgage, for 
sum more than double the real su.n due 
t^ar 'elation is undue preference 8566 

rolor Voluntary payment to neat 

relation without demand three days 
befoie application for adjud ic, tion- 
eld transaction not being in good faith 
showed fraudulent preference over oth-r 
creditors and should be annulled 6.0 

dlLf' by some of cre¬ 

ditors for adjudication—Mortgage effec 

ted by debtor alleged to be o^ne of acis 
n withdrawing 

’■*'^'■'’8 "" “f'bcr act! 
of insolvency — Ad;ulicatinn - Sub 

grouL o"i h^fng Iffecrdlo ^ve^^rudr 

S. 54 —Application by Official Re 

eeiver to annul mortgage effector] hy 

"" Eeoeiver 

and not mortgagee to prove transfer as 
fraudulent 

- ~S. 64 — Intention to give "fraudu¬ 

lent preference imports free choice— 
Transfer under threat or pressure is not 
preference 354c 

Ss. 64 and 75 (3)—Order refusing to 
annul transfer for any reason is covered 
by 8. 76 (3) 242a 
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Provinciat Insolvency Act 

-S. 54—Only order annulling trans¬ 
fer under S. 54 is appealable as of rigi t 
—Any other order is appealable with 
leave of Court 2426 

- Ss. 54 (4) and 75—Order on applica¬ 
tion by Official Eeceiver under S. 54 (4) 
—Creditor has right of appeal 856a- 

* 50—House of agriculturist in¬ 
solvent does not vest in Official Receiver 
—He cannot therefore sell it 1010a 

- S. 59—Mortgagee cannot authorize 

Official Receiver to sell property not 
vested in him 10106 

-S. 59—Expiry of time for applying 

for discharge—Court is nob bound to 
vest property in insolvent, but may vest 
in receiver for benefit of creditors and 
sale by receiver cannot bo questioned by 
insolvent 10086 

- S. 61 (4)—Personal liability of part¬ 
ner does nob make partnership ’ debt 
“separate” debt of that partner 639 

- S. 75—Application by Official Re- 

•ceiver to set aside mortage as being 
.fictitious and for defrauding creditors 
dismissed—Appeal therefrom also dis¬ 
missed—No second appeal lies 634 

—— Ss. 75 and 4—Receiver reporting 
that some alienations by insolvent were 
fictitious—Court refusing to consider 
■question under S. 4—Saleable interest 
of insolvent sold—Purchasers applying 
to consider question of title Issues on 
merits framed—Revision is incompetent 
as appeal with leave was competent 

611(2) 

- S. 75—Order of Senior Sub-Judge in 

insolvency — Appeal lies to District 
Judge 307(l) 

- S. 75 (3)—Where appeal is admitted 

to hearing High Court’s leave should be 
deemed as granted 642(2)a 

-S, 75 (3)—Order refusing to annul 

transfer for any reason is covered by 
S. 75 (3) . 242a 

- S. 78 (2)—Debtor adjudicated in¬ 
solvent—Order set aside on appeal and 
case remanded—On remand application 
for adjudication dismissed—Period bet¬ 
ween order of adjudication and annul¬ 
ment should be excluded in computing 
limitation in the suit against the debtor 
—Annulment is not limited to annul¬ 
ment” under S. 35 ^ 953 

-S. 78 (2)—j 4,'an unconstituted at¬ 
torney, acting for decree-holder in in¬ 
solvency proceeding—Power of attorney 
supplied subsequently —A was examined 
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by Official Receiver who however failed 
to include debt in schedule Debt held 
as proved under S. 78 (2) and limitation 

was extended 191 

Provincial Small Cause Courts Act (9 of 
1887) 

- S. 25—Small cause suit—Judge de¬ 
parting from usual procedure for con¬ 
duct of such suit cannot fall back on 
provisions of such procedure to suit his 
convenience 4526 

- Art. 1—Suit against District Board 

for refund of tax is outside the scope of 
the article 

- Art. 8—Open site for stacking fuel 

containing chhappar for shelter and for 
carrying on business is neither house 
nor shop ^96 

- Art. 13—Claim for share of income 

of religious shrine is excluded from 
cognizance of Small Cause Court ^ 6066 

- Art. 15 — Suit regarding right to 

enter on another’s land and to cut grass 
is excluded 

- Art. 31—Suit for recovery of profits 

of immovable property is not cognizable 
by Small Cause Courts—'Hence second 

appeal lies and not revision 5096 

- Art. 35 (h) (w)— Suit -to recover 

compensation for loss suffered on ac¬ 
count of percolation of drain water is 
suit of small cause nature 363 (1) 

- Art. 35 (?i) («)—Suit regarding right 

to enter on another’s land and to cut 
grass is excluded 172a 

- Art. 42—Suit for arrears of allot¬ 
ment and call money is small cause suit 

65V 

Public Gambling Act (3 of 1887) 

❖- Ss. 5 and 6— Presumption under 

S. 6 arises .only on strict compliance 
with provisions of S. 5 234 

Punjab Alienation of Land Act (13 of 1900) 

-Object of Act 'explained— 

Courts indicated . 

-(as amended by Act of 1931) Act 

does not affect compulsory mortgage 

sanctioned before Act ioame into 

13oo 

-House in village i abadi does not 

fall within definition of land” 126 

-Ss. 2 (3) ,and 16 — Prohibition m 

S. 16 does not apply to date trees attach¬ 
ed in execution—But see A. 1, B. 1^®® 

Lah 5S9) ^ 

- Ss. 2 (3) and 16 — Prohibition in 

S. 16 does not apply to date trees 

tached in execution 
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S*unjftb Alien&tion of Land Act* 

2 (3) Mortgagee rights in land 
lall witliin definition of “land*’ 91a 

■S. 3 Dayas are not Jats and mem¬ 
bers of agricultural tribe 586 

^ Whether Sayed Alawi is 
Sayed for purpose of S. 4 —Quaere 2436 
S. 6 Mohyal Brahmins —Conver¬ 
sion to Muhammadanism — Subsequent 
notification declaring all persons of this 
tribe to be members of agricultural tribe 
Such converts comewithin notification 


S44a 

* Ss. 6 a7id 9— Mortgage in contra¬ 
vention of S. 6 is not absolutely illegal 
but can be revised by Deputy Commis- 
-sioner 8446 

*Ss. 14 and 6—Sale to non-agricul- 
'turist Till sanction by Deputy Com¬ 
missioner alienee is entitled to look upon 
himself as usufructuary mortgagee 650 

16—Land belonging to member 
•of agricultural tribe““CoIlector ordering 
execution of lease for satisfaction of 
decree acts only as ministerial officer 

441 

S, 16 (as amended by Punjab Act 1 
of 1931) ^^Mortgage of agricultural land 
to non-agriculturist—Decree in mortgage 
suit for sale .of mortgaged property on 
mortgagor s default to pay mortgage 
money Executing Court must refuse to 
put property to sale 397a 


S. 16 Land of member of agricul 


tural tribe sold in insolvency — Inso! 
vent applying for discharge relying o 
payment of proceeds of sale to creditoi 
Subsequent belated application to se 
aside sale cannot be allowed 2£ 

S. 16 (2) (as amended by Act 1 c 


i931J—Mortgage ordered to be effect€ 
by Court without advice of Collect, 
and no provisions made for judgmen 
-debtor—Mortgage is not valid 

?* amended by Act 1 

^^^1) S- 16 (2) does not take effe 


Tetrpspectively — Leases or mortgag 
(for over 20 years sanctioned before enac 
ment of 1931 are not invalid 49 ' 

'' G.,e,„n.eat Lan 

Ss. 24, as, 86 tind 36—What 


^xoladed from jurisdiofcion of civil Cou 
18 matter, which OoUeeftor is empower 
'by Act to dispose 29 

of tenancy frc 

Collector Secret agreement by pt 

with another that each to a 
^anoe half purchase money and to ta 

193^ Indexes (Lah.)—9 
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Punjab Colonization o Govt. Lands Act 

possession of half of land and half pro- 
fits Such possession continued for seve¬ 
ral years — Subsequent agreement that 
enjoyment of land should continue as 
such is not illegal 291 

Ss. 20 a7id 21 Widow of original 
grantee in possession — Succession is 
governed by S. 21—Widow cannot nomi¬ 
nate successor 2936 

Punjab Court of Wards Act (2 of 1903) 

S. 19 If intention to lodge suits is 

made clear notice is valid 370a 

Punjab Courts Act{6 of 1918) 

S. 18 District Judge and Addi¬ 
tional Judge are not members of the 
same Court 130a 

5. 34 District Judge can transfer 
suit remanded to one Court by Addi¬ 
tional District Judge to another Court 
under his control <2dc 

5. 39 Suit for pre-emption—De¬ 
cree for possession subject to encum¬ 
brance Value of encumbrance exceed¬ 
ing pecuniary jurisdiction of the Court 
—Decree is not ultra vires 767a 

5. 39 — In account suit value of 
amount decreed determines Court of 
appeal 568a 

S. 39—Redemption suit on payment 
of Rs. 1,000 — Preliminary decree for 
possession on payment of Rs. 9,050 
passed by Subordinate Judge — Appeal 
by mortgagee for enhancement of the 
amount lies to the High Court and not 
District Court 155a 

S. 41 —~ Decision of Court on ques¬ 
tion of custom — Appeal challenging 
jurisdiction of lower Court to consider 
question—Certificate under S. 41 is not 
necessary 606a 

- S. 41 — Question of custom in ab¬ 
sence of certificate under S. 41 cannot 
be agitated in the High Court 1156 

^ S. 41 (3) — District Judge in decid¬ 
ing question of custom relying on Divi¬ 
sion^ Bench ruling — Refusal to grant 
certificate cannot be revised 269 

S. 44—Decision by lower Court on 
question which it has jurisdiction to 
determine—No revision lies 783 

- S. 44—Neither appeal nor revision 

is competent from order refusing objec¬ 
tion 692a 

- S. 44—"Case”—Meaning explained 

6926 

- S. 44—Court refusing to summon 

proper witness acts with illegality and 
not only with material irregularity 538 
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Punjab Custom (Power to Contest) Act (2 of 
1920) 

- Ss. 2 and 7 — Alienation of non- 

ancestral immovable property cannot be 
contested on ground that it is contrary 
to custom — Alienation includes testa¬ 
mentary disposition 680 

- S. 7 — Kamboh of Dipalur Tahsil, 

Montgomery District — Alienation of 

non-ancestral property is valid 697(1) 
Punjab District Boards Act (20 of 1883) 

- S. 14 —■ “Approach” includes ap¬ 
proach from highway to landing place 

890c 

- S. 30 (as amended hy Punjab Act 3 

of 1927)—Decree brief and ambiguous— 
Pleading should be looked at to ascer- 
tain precise scope and meaning—Decree 
restraining realization of Haisiat-tax by 
District Board held incapable of execu¬ 
tion in view of Validating Act, 1927 

41& 

- S. 34—Suit in civil Court for refund 

of money wrongfully recovered by one 
side or other from one party to contract 
is not barred by S. 34 890i 

- Ss. 70, 76 a7id 72—Suit for refund 

of haisiat-tax is cognizable by civil 
Court I24a 

- S. 74—Suit for refund of tax paid— 

Onus of non-liability to pay is on plain¬ 
tiff 124 c2 

- S. 76—Sahukar does not come under 

“ others ” in that section 1246 


- S. 91— Statutory obligation must 

remain on personfon whom it is imposed 
bv statute unless shifted by private con- 
tract , 890rf 

Punjab Excise Act (1 of 1914) 

- S. 75—Trial after one year from 

commission of offence Certificate subse- 
auent to order of discharge—Trial is in¬ 
valid 659(2) 

Punjab Land Revenue Act (17 of 1887) 

- S. 44— Assigments of proprietary 

ric^hts in land for maintenance and ser¬ 
vice of gurdwara displaces presumption 
under S. 44 187 


-5. Ill—Award not partitioning 

properties in shape of agricultural 
land—Court has jurisdiction to order 

filing it 1034a 

__ .Q 117 —Jurisdiction to decide dec- 

laratory suit by civil Court is not ousted 


-S. 158 (2) (xvii)—Award partition¬ 
ing joint property including agricultural 

land by metes and bounds—Ciyil Court 
__i_to fintertam applica- 


Punjab Land Revenue Act 
tion for filing award and for passing de¬ 
cree in accordance therewith 732(2^ 
Punjab Laws Act (4 of 1872) 

- S. 5—Qureshis of Bhera town mi¬ 
grated to Lahore are governed by per¬ 
sonal law and custom 784(2)a 

Punjab Limitation (Custom) Act (1 of 1920) 
-Declaratory suit by reversioners chal¬ 
lenging alienation by widow—Question, 
whether property was ancestral 
or self-acquired in hands of husband 
is important — If ancestral Punjab- 
Act 1 of 1920 applies—If non-anees- 
tral suit is governed by Limitation Act, 
Art. 125 945o 

- S. 7 a7id Art. 2 (6)—Suit for declar¬ 
ation by collaterals that certain adop¬ 
tion and gift by childless proprietor aro 
invalid—Declaration granted by trial 
Court and upheld by lower appellate- 
Court—Second appeal in High Court^— 
Gift declared invalid and adoption ques¬ 
tion not considered on ground of want 
of certificate—Death of proprietor and 
suit for possession by reversioners ia 

governed by Art. 2 (b) and not by S. 7 

824 

- S. 7 (a)—Limitation for possession 

of ancestral property which has been 
alienated by challenging alienation is 
three years from date on which right to 
sue accrues 845a 


- Art. 1— Alienation includes testa¬ 
mentary disposition of property—Suit to 
set aside must be brought within six 
years from alienation if deed is registered 

686 

- Art. 1—Applicability— Property in 

suit must be ancestral qua plaintiff 369 
- “Art. 2—Alienation—Sale of ances¬ 
tral land—Limitation is six years from 
date of sale 399» 

Punjab Municipal Act (3 of 1911) 

- Ss. 3 (5) and 219—Effecting crude 

repairs is not erecting building 
-5. 47—Plaintiff entering into con¬ 
tract with Municipal Committee for 
delivery of goods—Contract not in writ¬ 
ing under seal — Plaintiff delivering 
goods and claiming its price Municipal 
Committee resisting claim on ground 
that plaintiff was entitled to return of 
goods only and not its price Plaintiff 9 
relief for return of goods ^ resist^ by 
Municipal Committee—Municipal Oon^ 
mittee cannot say that plaintiff was not 
entitled to claim price of goods supplied 



Punjab Municipal Act 

Ss, 81 and 121—License fee can be 
*oolleoted only when license' is granted 

814 

5s. 81 and 170—S. 81 does not ap¬ 
ply for recovery of arrears of rent of bal- 
-cony . 394 

5. 132—In absence of proof as to 
when licence or grant of land was made 
'there is presumption that Municipality 
Acted under S. 132 1003a 

— ~“S. 132—Municipality is not entitled 
to keep open channel through a person’s 
■land something not used as drainage or 
sewerage—If water in such channel ac¬ 
cumulates and causes damage to that 
person’s property such person is entitled 
to injunction against Municipality 10036 
** 172 and 220—Notice containing 

two directions one of which is good and 
other bad—Notice is bad in entirety 

935 

Ss. 221 and 228—Complaint by 

Sanitary Inspector—Authority should be 

in his name 697(l) 

Punjab Pre-emption Act (1 of 1913) 

“I—*S. 11—Money deposited is nob li¬ 
able to be attached 791<j 

S. 15 (c)—“ Owner ” of estate—De¬ 
termining factor is whether, area is as¬ 
sessed to land revenue 213 

-5. 16—Suit for pre-emption—Plain¬ 
tiff should continue to have right till 
date of decree 481(2) 

Punjab Redemption of Mortgages Act (2 of 
1913) 

S. 10—Redemption suit — Mort¬ 
gagee can put the party seeking redemp¬ 
tion to proof of his title 179c 

S. 12 Suit under S. 12 is not a suit 
for redemption—O. 34, Civil P. C., is 
mot applicable 179a 

- S. 12—Abatement — Rule of total 

abatement is highly technical rule and 
should not be applied unless it must be 
applied 129a 

Punjab Sikh Gurdwaras Act (8 of 1925) 

- S. 3—Service of notice on person in 

^ull physical possession is proper service 

8286 

■ — Ss. 3 and 5 (l)—Tribunal deciding 
that certain land did not belong to 
■Gurdwara—Properties claimed as such 
dn “consolidated list”—Dismissal does 
not amount to declaration that property 
belonged to Gurdwara 7986 

-5. 3—High Court cannot go behind 

Government declaration 334a 

-- 8. 6 —Mahanb shown as owner of 

land—Land is Gurdwara property 142 


Punjab Sikh Gurdwaras Act 

5. 5 (1) — Publication of consoli¬ 
dated list Person coming forward under 
S, 5 (l) must prove that he has right, 
title or interest in property included in 
list 1041a 

Ss. 5 (3) ajid 28 — Publication of 
notification under S. 5 (3) is conclusive 
proof that no claim was made B28a 
5. 7—Holding of dewans and read¬ 
ing of Guru Grauth Sahib in Gurdwara 
Such Gurdwara is established for use 
of Sikhs even though there is no pro¬ 
perty attached to Gurdwara 1040 

Ss. 7 and 15—Person not party to 
prior proceedings and whose right is 
barred by time cannot apply to review 
order passed 1038(1) 

Ss. 7 (3), 10 arid 31 (2)—Suit for 
possession—Notification under S. 7 (3)— 
Suit should bo stayed—Plaintiff should 
proceed under S. 10 2G8 

- Ss. 12 (10) and 25—Dec ree for com¬ 
pensation obtained from tribunal — 
Maliant should apply to Collector under 
S. 25 and not ask District Court to exe¬ 
cute decree G30 

-S. 16 — Revenue records showing 

existence of gurdwara with langar and 
muafii attached to it should bo roliod on 
as against discrepant and contradictory 
oral evidence 475a 

-.Ss. 18 and 2 (4) (i), (//) —Land 

granted by original proprietor to Gur¬ 
dwara and specified person performing 
service entitled to benefits out of land— 
Devolution of succession from one office 
holder to another and names appearing 
in Record of Rights—Right, title and 
interest of holder appertains to Gur¬ 
dwara and not to him personally 894 
5. 18 Income from land being used 
for expenses of langar of gurdwara for 
long time—Presumption is that land is 
muafi 475c 

^ S. 18 Mahants of gurdwara erect¬ 
ing buildings on land of gurdwara— 
Presumption is that such buildings per¬ 
tain and attach to gurdwara i.l5d 

5. 18 (l) and (g) —Presumption— 
Property descending from mahant, to his 
chela Rebuttable presumption is crea¬ 
ted under S. 18 (l) (g) 3346 

5. 18 (1) (6)—Assignments of pro¬ 
prietary rights in land for maintenance 
and service of gurdwara displaces pre¬ 
sumption under Punjab Land Ravanu^ 
Act (1887), S. 44 • 137 
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Punjab Sikh Gurdwaras Act 

- S. 30 (u), Prov. 1—Applicabilfcy^ 

If claimant could have found out that 
certain property is entered in list by 
exercise of deligence, S. 30 (ii), Prov. 1 
has no application 828c 

- Ss. 31 (2), 7 (3) and 10—Suit for 

possession—Notification under S. 7 (3)— 
Suit should bo stayed—Plaintiff should 
proceed under S. 10 268 

- Ss. 37 and o (l) — Dismissal of 

Mahant's claim petition—No declara¬ 
tion that property belongs to Gurdwara 
—Jurisdiction of executing Court under 
S. 144, Civil P. C., is not taken away 

798c 

- S. 133—Committee can retain pos¬ 
session of Gurdwara property only and 
not with which it has no concern 798a 
Punjab Small Towns Act (2 of 1922) 

- S. i-A —Failure of person elected 

or nominated to take oath does not 
affect existence of committee 435 

Punjab Tenancy Act (16 of 1887) 

- Ss. 39 and 110 — Denial of land¬ 
lord’s title by occupancy tenant is no 
ground for forfeiture 488 

-S. 59—Occupancy tenant has no 

power to dispose of tenancy by will 

4006 

- S. 59—Death of occupancy tenant 

—Mutation in equal shares in names of 
widow of deceased tenant and his 
mother by mutual consent—Subsequent 
remarriage by widow—Reversioners are 
entitled to succeed to tenancy 396 

-5. 59—Alienation in contravention 

of section—Parties not governed by cus¬ 
tom—Reversioner is not entitled to chal¬ 
lenge 1846 

-S. 59—Will by occupancy tenant 

with consent of wife, a life tenant— 
Next reversioner is entitled to sue for 
declaration 184c 

- S. 59—Interest of widow terminates 

on remarriage—Existence of male colla¬ 
teral relative is not necessary 140 

- S. 77—Whether a person is occu¬ 
pancy tenant or not is to be decided by 
Revenue Court 9996 

- S. 77 {d) —Suit by tenant in posses¬ 
sion to establish right as occupancy ten¬ 
ant against landlords is cognizable by 
Revenue Court 610 

- S. 77 (3) (4)—Suit to recover ar¬ 
rears of rent by purchaser of landlord's 
right to recover rent is cognizable by 
civil Court 415 

- S, 77 —Suit for accounts bet- 


Punjab Tenancy Act 

ween sons of co-lessees—Civil Court ha& 
jurisdiction • 730a- 

- S. 77 (3), CL (o)—S. 77 (3), Cl. (o> 

does not apply to suits between twosets^ 
of co-owners, one resisting right of an¬ 
other to use joint land in particular 
manner without payment of dues to hiiii. 
—Such suit can be .instituted in civil 
Court—Jurisdiction, Civil and Revenue 

94 

- S. 100—Trial Revenue Court’s order 

unprejudicial — Defect of jurisdiction 
discovered in second appeal—Trial and 
not first appellate Court’s order should 
be registered as that of trial civil Court 

7306* 

- S. 100—S. 100 applies when either 

Civil or Revene Court determines suit 
without jurisdiction—Stage at which 
lack of jurisdiction arises is immaterial 

119* 

- S. 110—Denial of landlord’s title 

by occupancy tenant is no ground for 
forfeiture 488' 

Railways Act (9 Of 1890) 

- —S. 77—Risk-note B—Exception — 

Railway officials delivering goods in 
contravention of express and definite 
instruction of sender—Case falls within 
exception and railway is liable for da¬ 
mages 425* 

Record of Rights 

-Evidentiary value—Presumption ia 

of correctness—It is upon person who 
disputes their correctness to show that 
entries are not correct 7966‘' 

Registration Act (16 of 1908) 

-S. 17—Family arrangement requires- 

registration—If terms are acted upon, 
doctrine of part performance applies 

648(2)' 

- S. 17 (6)—Deed of relinquishment 

of rights in respect of property over 
Rs. 100 requires registration and is in¬ 
admissible as evidence without regis¬ 
tration 422a 

- S. 49—Admissibility of document is 

governed by law as it exists when suit is 
brought 1038(2)' 

- S. 49—Unregistered document relat¬ 
ing to partition admissible to prove mer& 
separation in status 574a 

- S. 49—Factum of partition of debts 

is clearly “transaction,' 57^b 

- -S. 49—Deed of relinquishment of 

rights in respect of property ov-er Rupees 
100 requires registration and i6>inadmiB- 
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Specific Relief Act 

from discharging men from service can- 


Registration Act 

Bible as evidence without registration 

42i2a 

^-5. 49—Unregistered partition deed 

is admissible to prove nature of posses¬ 
sion 4226 

S. 49—Letter containing some terms 
of lease orally agreed—Lease to be exe¬ 
cuted later—S. 92, Evidence Act does 
not apply nor does S. 49 Glc 

- S. 49—Inadmissible document — 

Plaintiff admitting execution—Yet he 
can take his stand on Begistration Act 
and object to its admissibility 9 

- S. 50—Mistake as to law in forcQ 

does not make contract voidable—Sub¬ 
sequent mortgagee taking mortgage in 
his favour with knowledge of prior mort¬ 
gage—Such mortgagee will be postponed 
till period fixed in prior mortgage even 
if former’s mortgage is registered first 
—S. 68, T. P. Act does nob apply but 
Contract Act, S. 21 applies to such 
transaction 836 

^ - S. 50—Mortgagee under prior un¬ 

registered deed giving notice to later 
mortgagee at time of registration of his 
prior deed — Later mortgagee cannot 
claim priority over former 609 

- S. 68 (2)—Begistration of document, 

execution of which is not denied cannot 
be cancelled by Begistrar 7866 

Riwajiam 

“Entry is sufficient to shift onus of 
proof 7756 

^Entry regarding special custom is 
prima facie proof of such custom 7026 

■ ■- ’Entries generally relate to ancestral 
property 656c 

•Presumption of reference to ances¬ 
tral property can be rebutted 5636 

Alienation Bhatti Bajputs (Nar- 
giana) of Shahpur District have un¬ 
restricted powers 158a 

-Entry regarding custom—Onus of 

disproving it is on him who denies such 

custom 1586 

Sikh 

~—Mussalman woman can embrace 
Sikhism by mere declaration to that 
effect 347 ^ 

Specific Relief Act (1 of 1877) 

:{e)je ^ 21 (a)—Contract to lend can¬ 
not be specifioally enforced—Buie does 
not apply to possessory mortgage as to 
balance of mortgage money—Possession 
is not condition precedent 16 

‘ 21 {6j ““ Injunction to restrain 


not be granted 203h 

S. 42 — Property in possession of 
temple—Each denial is fresh invasion 
and affords fresh cause of action 9206 
S. 42—Alienation of ancestral pro¬ 
perty—Father reversioner acquiescing in 
alienation — Speculative and collusive 
declaratory suit by his son challenging 
alienation—Declaration should not be 
granted 8666 

- S. 42 —Persons having undoubted 

right to say prayers—Court should not 
refuse declaration of such right merely 
because of anticipated breach of peace 

7596 

- S. 42, Proviso — Plaintiff not in 

possession of joint property but kept 
out of possession by defendant—Declara¬ 
tory suit is barred by proviso bo S.42 712 

- S. 42 — Spes successionis — Death 

of occupancy tenant leaving wife and 
daughter—Declaratory suit by daughter 
that she and not collaterals was legal 
heir to her father and entitled to pro¬ 
perties left by him is maintainable 

555a 

-*5. 42—Land held under common 

title—Defendant disputing part of such 
title—Declaratory suit is maintainable 

412a 

-S. 42—Dispute as to land—Attach¬ 
ment of property and appointment of 
receiver by Magistrate under S. 146 (2), 
Criminal P. C.—Suit for declaration of 
ownership lies and suit for possession is 
not necessary 195 

—^— S. 42—Will by occupancy tenant 
with consent of wife, a life tenant— 
Next reversioner is entitled to sue for 
declaration 184(3 

5. 52 Defendant making apperture 
in his wall facing site of plaintiff— 
Plaintiff refused permission by Muni¬ 
cipal Committee to raise wall obstruct¬ 
ing aperture — Suit for injunction for 
closing aperture—Proper relief is pecu¬ 
niary compensation and not injunction 

^ ^ _ 8476 

^ S. 63 Injunction can be issued 
only against a named person 203e 

S. 54 Public generally has right bo 
use public thoroughfare —Court is not 
justified on restricting this right by 
issue of permanent injunction 344 

~ ' '5. 54 Mere prescriptive right is 

not sufficient Obstruction must amount 
to actionable nuisanoe 29a 
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Specific Relief Act 

** S. 55 {k) — Applicant having no 
personal interest—Injunction cannot be 
granted 203z 

'• S. 56 (/)—Injunction to restrain 
from discharging men from service can¬ 
not be granted 203/i- 

Stamp Act (2 of 1S99) 

- S. 2 ( 5 )—Acknowledgment and bond 

are distinct—Promise to pay cannot be 
deemed to be included in acknowledg. 
ment 2715 

- S. 2 ( 11 )—Ono of the stamps on a 

promissory-note not cancelled — Docu¬ 
ment is inadmissible 148(2) 

- S. 12 — One of the stamps on a 

promissory-note not cancelled — Docu¬ 
ment is inadmissible 148(2) 

Ss. 35 and 36 ■—■ Admission by 
lower Court of document not duly 
stamped cannot be questioned by ap¬ 
pellate Court 240(l) 

- S.Z&see Civil P.C., 0.13, E 3 27U 

Ss. C2-E and 64-A — Sanction to 
prosecute under S. 64.A is not an im¬ 
plied sanction for prosecut.ion under 
S. 62-B—Collector must consider ques¬ 
tion of fraud when instituting prosecu¬ 
tion under S. 62-B 9595 

<Ss. 62-E and 64-^4 •— Complaint 
brought under S. 64-A—Before accused 
can be convicted under S. 62.B his at¬ 
tention must be drawn to such fact 959c 
S. 64-A — For conviction under 
S. 64-A proof of intent to defraud is 
necessary • 959a 

- Art. 1—Held on facts that docu¬ 
ment was not acknowledgment 962a 

- Art. 1—Acknowledgment and bond 

are distinct—Promise to pay cannot be 
deemed to be included in acknowledg¬ 
ment 2715 

- Art. 57—On appeal preferred stay 

under O. 41, B. 5, Civil P. C., refused 
but Court ordered decree-holder to fur¬ 
nish security bond of immovable pro¬ 
perty — Decree-holder filing security 
bond on stamp of Be. 7-8-0— Held it 
was sufficient 1004 

- Art. 57 — see Court-fees Act, 

Sch. 2, Art. 6 SB 89 

Subrogation 

^ T. P. Act, S. 74 

Succession Act (39 of 1925) 


-5. 120—Absolute estate of inherit¬ 
ance created — Subsequent clause res¬ 
tricting such estate even for limited 
period is invalid 201 

- Ss, 211 ard 307—Whole of self- ac¬ 
quired proper tfy bequeathed in favour 


Succession Act 

of widow constituting her residuary 
legatee—She is entitled as executrix to 
recover debts due to deceased 740 

■- Ss. 216 and 332—Suit brought by 

legatee with permission of executor on 
pro-note to which according to will she 
was entitled is maintainable 8055 

- Ss. 232 and 276 — Will in favour 

of religious institution — On death of 
mahant in charge his successor is en¬ 
titled to letters of administration 265 

^- Ss. 384 and 388 — Order refusing 

revocation of certificate—No appeal lies 

56 

Suits Valuation Act (7 of 1887) 

- S. 11—Hearing by inferior Court— 

Prejudice is presumed 85 

Tort 

-Damages—Deliberate and wanton. 

assault and consequent loss of eyesight 
—Suit for damages — Substantial and 
exemplary damages should be awarded 
— Principles in estimating damages 
stated 761 

-Malicious prosecution — Vexatious 


prosecution for resistance to execution 
—Subsequent unconditionaL-withdrawal 
of application—Action for damages lies 

735 

^-Trespass — Defendant entering 

plaintiff’s baithak with bailiff and naib 
sheriff believing that judgment-debtor 
was there—No trespass is committed 
and plaintiff is not entitled to damages 
on that score 723 

—Defamation — Slander — Calling 
person outcaste is not actionable with¬ 
out special damage 727^ 

-Malicious prosecution — Suit for 

compensation — What plaintiff should 
prove stated—Criminal Court judgment 
can be looked into only to prove ac¬ 
quittal 4615 

Trade Unions Act (16 of 1926) 

- S. 13—Suit by a registered Trade 

Union—Vice Presidents of such Union 
are nob proper plaintiffs 203c 

Transfer of Property Act (4 of 1882) 

-Applicability—Act does nob apply 

to Punjab 821c 

-General principles as in amended 

Act are applicable to the Punjab 1515 
^-5. 3—Attestation does not fix at¬ 

testor with knowledge of contents 551o 

-(S, S—Mortgage—Mortgagee rights 

are immovable property 2l0o 

- Ss. 4 and 69—Effect of S. 4 is not 

to take away effect of S. 69 . . 972ar 
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T. P. Act 

-S. 6 (a)- sec Specific Relief Act, 

S. 42^ ^ ^ 555ci. 

5, 6 (a)—Alienation of reversionary 
right is valid in Punjab 3786 

-«S. 11—Absolute estate of inheritance 

created—Subsequent clause restricting 
such estate even for limited period is 
invalid 201 

-S. 41—Some of cosharers shown as 

owners in revenue records—Transfer by 
such cosharers—Sale cannot be challen¬ 
ged by other cosharers 262d£ 

-S. 41—Good faith and consent are 

necessary requirements 258a. 

^ - S, 51— see Pre-emption 540 

-S. 52—Lis pendens applies both to 

involuntary and voluntary sales 1716 

-S. 52—Doctrine applies to execution 

sales also 10a 

-S. 54—Oral sale is valid in Punjab 

262c 

-S, 55 (4)— Vendee dispossessed by 

decree in subsequent pre-emption suit— 
Suit by vendor for unpaid purchase 
money—Vendee is not entitled to set off 
expenses incurred in contesting pre¬ 
emption suit 522 

-S. 55 (4) (5) — see Lim. Act, Art. 132 

1096 

- S. 58—Mortgagee authorized to con¬ 
struct house according to his liking at 
his own cost—Deed containing also 
stipulation that mortgagor would be 
liable for whole amount—Transaction is 
mortgage and not an out and out sale 

155c 

- S. 68 (c)—Mortgage by conditional 

sale—Mortgagee cannot give up condi¬ 
tion as to sale and sue for amount 174a 

- S. 58 (c)—Suit for possession does 

not lie without foreclosure proceedings 
under Bengal Regulation (17 of 1806) 

174i 

*- S. 68 (d) —Suit for possession by 

mortgagee—Court need not consider as 
to passing of full consideration at this 
stage 193a 

Q 0 and 67“”XJ8ufructuary 
mortgage—Mortgagee is not entitled to 
sue for sale merely by insertion of per¬ 
sonal covenant in mortgage-deed 151a 

- S. 68 id )—Mortgage with possession 

—Mortgagee bound to render account 
for rent and profits—Rent is equivalent 
to interest only in the absence of find- 
. ing as to rent 141a 

S. 69—Mortgage by deposit of title- 
deeds within limits of Cantonment to 
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T. P. Act 

which S. 59 is extended is not valid 

59—Mortgage by deposit of 
^i^e-deed is valid in Punjab 972a 

’I’”* 59 see Cantonment Act, 

S. 287 Qj2b 

Ss. 59 and 4—Effect of S. 4 is not 
to take away effect of S. 59 972c 

-iS. 59 Partition suit referred to 
arbitration Certain property given to a 
person by award—Award' filed in Court 
and decree passed thereon — Copy of 
award is evidence of title and deposit of 
same creates a valid mortgage 972f2 
^ 59 see Registration Act, S. 50 

609 

o. 60 Ancestral property — Mort¬ 
gage by sonless proprietor — Mortgage© 
must show not only necessity to borrow 
but also rate and terms 669a 

—S. 60 — Redemption — Covenant 
postponing redemption — Test to see 
whether it amounts to clog stated 373 
5. 60 Mortgage—Apportionment of 
mortgage-debt cannot be made without 
consent of all parties interested 1296 
S. 60— see Evidence Act, S. 92 104a 
Ss. 64 and 70 (6)— Mortgage of un¬ 
divided share—Partition—Share allotted 
to mortgagor on partition ‘takes place of 
security and mortgagee can enforce his 
mortgage against share so allotted—Sub¬ 
sequent improvements on property are 
accession to property within S. 70(b) 771 

-Contract Act, S. 21 836 

S. 68 (d) Mortgage by conditional 
sale Mortgagor is not bound to put 
mortgagee in possession—On failure to 
give possession mortgagee cannot sue for 
mortgage money 174 ^ 

S. 74 Doctrine proceeds on prin¬ 
ciple of equity 810a 

*** S. 74—Sale of property subject to 

two mortgages Bulk of purchase-money 
left with vendee to pay off mortgages— 
Payment of prior mortgagee—by vendee 
cannot be used as shield against claim 
of second mortgagee 8106 

S. 74—Puisne mortgagee not party 
to suit by prior mortgage— Suit for re¬ 
demption by former—He is liable for in¬ 
terest up to date of redemption but 
credit should be given for profits reco¬ 
vered by prior mortgagee 766 

a{*_- Q2 —Principle underlying S. 82 

is'applicable to Punjab—Mortgagee pur¬ 
chasing one of two properties mortgaged 
—Effect of such purchase stated 374 
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^- S. 95—Co-mortgagor paying -whole 

mortgage becomes charge-holder Entry 
in revenue records as mortgagee of other 
co-mortgagor makes no ’difference 91i 

- S. 106—Punjab—Monthly tenancy 

—Lessee is entitled to at least 15 days 
notice terminating with month of 
tenancy 134 

-S. Ill (a)—Lease determined—Per¬ 
son holding over is trespasser—For cal¬ 
culating compensation for use and oc¬ 
cupation he cannot rely on terms of 
tenancy 609a- 

- S. Ill . (g) — Denial of landlord’s 

title—Tenant is not entitled to notice 

377a 

-S. Ill (g)—Finding as to forfeiture 

of tenancy is one of fact 3776 

-S. Ill (g) —Disclaimer of landlord’s 

title occasions'forefeiture of tenancy 221 

-S. 116 — Tenant contumaciously 

holding over — Double rent by way of 
damages is proper 61(2 

Vendor and Purchaser 

--Vendee dispossessed by pre-emptor 

and consequent loss to vendee—Indem¬ 
nity clause in sale-deed held wide 
enough to cover such loss 782 (2) 

-Vendee paying part of vendor’s 

mortgage-debt—Sale declared void un- 
der’S. 53, Insolvency Act — Vendee is 
entitled to get amount of mortgage-debt 
only from vendor and not from mort¬ 
gagee 658 

-Sale being complete, subsequent 

discovery of defect in vendor’s title, 
cannot avoid the sale 2626 

■Vendee purchasing and mortgaging 
same property to vendor—Suit by ven¬ 
dor on mortgage—Vendee cannot set up 
title in third person 262e 

--Claim for interest on unpaid price 

of goods supplied by way of damages is 
not sustainable 1276 

Waiver 

^-Mere non-objection to mutation 

held did not amount to waiver 53c 

-Principle of—Objection waived once 

•—It does not follow that it is waived 
for all time 3c 
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Wajibularz 

-Entry in wajibularz having no bear¬ 
ing on questions put—Such f entry is in¬ 
admissible in evidence 412/ 

Will 

-Power to sell property conferred 

only for special valid necessity—Sale as 
act of good management is not compe¬ 
tent 861c 

-Construction—Bequest to two sis¬ 
ters—Prohibitation against partition 
Provision for benefit of their sons after 
death of. both—Forfeiture of one’s in¬ 
terest on alienation—Other sister would 
get it —Sons to come in after both sis¬ 
ters are dead or excluded 583 

-Disposing mind—Proof of— As re¬ 
gards the disposing mind the onus lies 
on the person who propounds the will 

53d 

Witness 

“—“Expert—Evidence is generally pre¬ 
judiced 561/ 

Words and Phrases 

-“Aulad” — "Aulad” means both 

male and female children 197 (2)6 

-Bungas are partly religious and 

partly charitable institution 10416 
-“Debra" is generally used to des¬ 
cribe cremation place or death place — 
Birth place is never described as a debra 

4756 

-** Dharamsala " and “Gurudwara" 

are often used as synonymous in old 
documents 25c 

“ "Khairat under Mahomedan juris¬ 
prudence might include all kinds of 
things which would not be covered by 
word “charity” according to English 
system of jurisprudence 9616 

-“Neota" is not legal, but social ob¬ 
ligation 317 (l) 

-Sakunat—Where person states that 

he is having his sakuuat at certain place, 
it does not necessarily mean that he 
ordinarily resides at that place 851 (l)a 

-“Tribunal"—Income-tax Officer 

is “tribunal" within meaning of section 

214 
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A. I. R. 1933 Lahore 1 

Jai Latj, J. 

ThaJcar Singh and others —Defendants 
—Appellants. 

V. 

Jagat Singh —Plaintiff — Respondent. 

Second Appeal No. 1066 of 1931, 
Decided on 13th October 1932, against 
decree of Dist. Judge, Montgomery, D/- 
17th March 1931. 

(a) Limitation Act (1908), S. 5—Mistake 
held bona fide and time was extended. 

The District Judge dismissed suit on 
17th March 19'^0. High Court remanded the 
case. The District Judge then passed a decree 
on 17th March 1931. On appeal a« copy 
of the first decree of 17th Tilarch lO'-’O only was 
filed with the memorandum of appeal, A copy 
of the decree of I7th March 1931 against which 
the appeal bad really been presented was not 
filed. The appellant’s counsel discovered the 
mistake subsequently and filed a copy of the 
proper decree but then the time for presenting 
the appeal had already expired. The mistake 
was explained by the counsel and his clerk by 
means of an affidavit: 

Held : that the mistake being a bona fide one 
the time should be extended. [P 2 C 1, 23 

(b) Specific Relief Act (1877), S. 21 (a) 
—Contract to lend cannot be specifically 
enforced—Rule does not apply to possessory 
mortgage as to balance of mortgage money— 
Possession is not condition precedent. 

The general rule is that no suit to specifically 
enforce a contract to lend money is maintain* 
able. But it does not apply to the right of a 
mortgagor in a possessory mortgage to recover 
the balance of the mortgage amount left with 
the mortgagee and particularly where possession 
has been given to the mortgagee. The giving of 
possession by the mortgagor to the mortgagee 
however is not a condition precedent to enable 
the former to institute a suit for the recovery 
of the mortgage money. In such cases no ques¬ 
tion of specific performance of a contract to lend 
money arises; 34/.C. 367 and A.I.R. I93l 
All. 95, Bel, on; 43 Cal. 69; A. I. R. I 9 ig Mad. 
822 and A. I. R. 1925 Mad. 62, Ref. 

CP 2 0 2; P 3 C 1] 

1933 L/ 1 & 2 


(c) Interest—Possessory mortgage—Profits 
in lieu of interest—Mortgage amount re¬ 
maining with mortgagee—Mortgagor is en¬ 
titled to interest at prevailing rate—PAort- 
gage. 

Where the mortgagees are to enjov the profits 
of the property in lieu of interest pie<nmablv 
the interest contemplated by the parties is the 
prevailing rate of interest aod ilio mortgagor is 
entitled from the mortgagee interest at such 
rate on the balance of mortgage monov kept 
with him. [I> ' 301 ] 

Jai Gopal Sethi -— for Appellants. 

Anant Ram Kkosla — for Respondent. 

Judgment 

The respondent Jagat Singh mort- 
gagCvi his land with possession with’ 
riiahar Singh and others, appellants, 
for Rs. 5000. Out tliis amount Rupees 
3000 were to be paid to previous mort¬ 
gagees and possession of the land mort¬ 
gaged was to be taken by the new mort¬ 
gagees, Rs. 2000 were to be paid to 
creditors of the mortgagor who were to 
be 'brought to tlie mortgagees by mort¬ 
gagor. The income of the property mort¬ 
gaged was to be taken to be equal to 
the interest on the mortgaged amount, 
that is, Rs. 5000, and permission was 
given to the mortgagor to redeem the 
land on payment of nhe principal 
amount borrowed by him after ten years. 
Another mortgage for Rs. 125 was exe¬ 
cuted by the same mortgagor in favour 
of the same mortgagees. It appears that 
the terms fixed for the redemption of 
the previous two mortgages had not yet 
expired and consequently the new mort¬ 
gagees who must be assumed to be 
fully cognizant of tliis state of affairs at 
the time when they took the mortgage, 
were unable to obtain possession of the 
land taken in mortgage by them or it 
may be tliat in the meantime the value 
of the property having fallen the mort¬ 
gagees began to repent of tlieir bar¬ 
gain. The consequence was that they 
paid only Rs. 1125 to the mortgagor 
or his creditors and declined to pay the 
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balance of Rs. 1,000 which they had 
to pay. The mortgagor consequently in¬ 
stituted a suit for the recovery of Rupees 
1 000 and interest thereof. Tliis suit 
has been decreed by the District Judge, 
interest having been allowed at the rate 
of 24 per cent p. a. wliich the learned 
Judge has found on evidence to be 
the prevailing rate of interest between 
the parties. Incidentally it may be men¬ 
tioned that the previous mortgagees arc 
prepared to be redeemed irrespective 
of the term fixed in their mortgage 
deeds. The mortgagees Itave preferred 
this second appeal against the decree 
granted by the District Judge. 


A preliminary objection has been 
taken on behalf of the respondent that 
the appeal has not been properly 
presented. It appears that an objecuon 
was raised in the trial Court ^ its juris¬ 
diction to entertain this suit. This objec¬ 
tion was disallowed and the suit was 
decreed on the merits. On appeal by 
the mortgagees the District Judge held 
that the trial Court had no jurisdiction. 
On a second appeal to tliis Court by the 
plaintiff, however, the case was reman¬ 
ded to the District Judge to decide 
the question of jurisdiction and also the 
appeal on its merits. The previous decree 
of the District Judge is dated 17th 
March 1930, wliich was set aside by this 
Court. When the case went back to the 
District Judge he passed a decree as al¬ 
ready mentioned on 17th March 1931. It 
is a mere coincidence that both the 
appeals were decided on the same date 
of the same month but in different years. 
When the present appeal was instituted 
a copy of the first decree, that ts, of 
the 17th March, 1930, only was hied 
with the memorandam of appeal. A 
copy of the decree of 17th March 1931, 
against which the appeal had really been 
presented, was not filed. It appears, how¬ 
ever, that the* appellant’s counsel dis¬ 
covered the mistake subsequently and 
filed a copy of the proper decree but 
then the time for presenting the appeal 
had already expired. The mistake, has 
been explained by the counsel and his 
clerk by means of an affidavit, ana 
under the circumstances mentioned above 
there is no doubt that there was bona 
fide mistake in the matter. It is con¬ 
ceded by the respondent’s counsel that 
it was open to this Court to condone 
the omission by extending the time 
under S. 5. Limitation Act but he says 
that the circumstances of this case aic 
not such that the Court should show 
any indulgence to the appeUants. I am 
a^tc unable to agree with this conten- 
and hold that the mistake being 


a bona fide one the Ume should be 
extended, and I extend it accordingly. 
The preliminary objection is overruled. 
On the merits, in my opinion, the ap¬ 
peal must fail. Only two points have 
been urged before me by the learned 
counsel for the appellants. One is that 
the present suit was not maintainable, 
the second being that interest has been 
awarded to the respondent at a very 
liigh rate. 

With regard to the first contention 
the first observation that I make is that 
tliis point was not raised by the appel¬ 
lant either in the trial Court or before 
the District Judge. On the other hand 
the only ground on which they contested 
the plaintiff suit was that possession of 
the mortgaged property had not been 
given to them and therefore they had 
not to pay the Rs. 1,000 the balance 
of the two mortgage deeds to the plain¬ 
tiff' and that they were prepared to pay 
that amount to him if possession be 
given to them. The learned District 
Judge has found that it is due to the 
fault of the appellants that possession 
has not been given to them and that 
in any case they knew when they entered 
into this transaction that the previous 
mortgages could not be legally redeemed 
at the time of the mortgages in their 
favour. Assuming, however, that it is 
open to the appellants to raise this ob¬ 
jection on this second appeal on the 
ground that a point of law is involved, 

I consider that there is no substance in 
it. The contention of the learned counsel 
is that no suit to specifically enforce 
a contract to lend money is maintain¬ 
able. In support of this contention he 
cited Shaik Galiin v. Sardari Jan Bibi 
(1), Meenakshi Sundaram v. Rathnas- 
wami Pillai (2), Yadevendra v. Srinivas 
Babhu (3), Phul Chand v. Ckand^ Mai 
(4). These cases support the contention of 
learned counsel so far as the broad pro¬ 
position is concerned. In Sheopati Singh 
V. Jagdeo Singh (5), however, it was 
held that the law laid down in these 
cases does not apply to the right of a 
mortgagor in a possessory mortgage to 
recover the balance of the mortgage 
amount left with the rnortgagee and 
particularly where possession has been 
given to the mortgagee. It is true that 
in the present case possession has not 

(1) [1916] 43 Cal 59=29 I C C21. 

(2) A I R 1919 Mad 322=49 I C 291=41 
JIad 959. 

(3) AIR 1925 Mad 62=80 I C 5=47 Mad 
698. 

(4) [1908] 30 All 252=(1908) AWN 105=5 
A L J 491. 

(5) A I R 1931 .^11 96=126 I C 361=52 .411 
761. 
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given to the mortgagees 
but this was not through any fault of the 
mortgagor. Moreover the learned Judges 
of the Allahabad High Court insLopati 
Singh V. Jagdeo Singh (5), do not 
lay down that the giving of possession 
by the mortgagor to the mortgagee is 
a condition precedent to enable the for- 
mer to institute a suit for the recovery 
ot the^ mortgage money. In the present 
case It IS expressly provided in the 
mortgage deeds that the sum of Rupees 
^000 out of which the sum of Rs. 1000 

IS the subject matter of the present 
suit was left with the mortgagees as 
a trust. That being so the mortgage 
transactmn was complete and no question 
or specific performance of a contract to 
lend money arises. On the other hand 
the plaintiff is attempting merefy to re¬ 
cover money which is lying with the 
defendant m trust for him. Suraj Din v. 

(6) supports- this view. 

With regard to the interest, the con¬ 
tention of the appellants’ counsel is that 
interest in this case could be awarded 
to the plaintiff only as damages and the 
only daniages that he could have suf- 
tered under the circumstances are the 
difference between the rate that he 
would have to pay for borrowing money in 
order to pay his previous creditors and 
the rate of interest paid by him to such 
creditors. This again is a new point 
raised before me for the first time and 
It does not appear tliat the case has 
been presented on behalf of the defen¬ 
dants in the trial Court or before the 

District Judge on the evidence produced 

conclusion 

that 24 P*c. p. a. is the prevaling rate 
between the parties. ^ 

way of looking at 
the matter. The mortgagees are to en- 

profits of the property in lieu 
of the interest and presumably the inter¬ 
est contemplated by the parties was 
the prevmhng rate of interest. For this 
reason also the plaintiff is entitled to 
recover the prevaiUng rate of interest. 
The consequence is that the decree of 

. Judge must be affirmed. 

1 dismiss this appeal with costs. 

Appeal dismissfid. 


B.K. 


[1916] 84 I C 867. 
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Dalip Singh, J. 

Kidar Nath — Appellanfc. 

V. 

Taj Mohammad A:Aan—Bespondent. 

Miso. First Appeal No. 71 of 1932 De¬ 
cided on Ist November 1982. 


Lahore 3 

Application claiming dif¬ 
ferent reliefs cannot be held to be revival or 

^\bero tho appellate Court has ordered that 

there is no need for a frosh 
application but if, as a matter of fact a fresh 

from'''n,'^“ 1*1 difTercnt reliefs 

from the old application, tho latter apnlic-ition 

tfoT^^P^ be revival of the old^^appUca- 

tion. For determining whether an execution 
application is a continuation of the old appJica- 
t.ou, the test is always whether in subsUnce 

claims the .«ame re¬ 
liefs as claimed m the old apidication. 

[P 4 C 1, 21 




Exol (1908), s. II. Expl. 

txpl 4 applies to execution proceedings— 
Objection as to pow-er of attorn^^y not rafsed 

in previous application cannot L raised Tn 
cubsequent applications. 

E.Kplauation 4 docs applv to execution njv»- 
ccedings The question as to power of a peiVon 
to execute the docrco i.s not in any wav diffe ent 
HI principle from the question whether U e 
deciee is executable or not or whether the exo- 

not ‘'“ihation or 

not. A judgmeut-debtor is therefore debarred 

from raising the objection about the power of 

an agent to file an execution when the sanm 

objection was not raised by him in previous 

execution applications by the same agent under 

he SAmo i^ower of attoraicy: A I R 19 is \}j 

/rom, ■ ' 1922 Pat. 289. D^ss. 

(c) Waiver—Principle of 5 C Ij 

A man may very well waive an obiec^ion 

that that ho 

has waived it for all time: 105 P. R. jR82. 

t/. A. Arjoanval and Oovnid Dr/s—for 
Appellant. 

Badri Da.s a.nd Mehr Chand Sud~iov 
-Respondent. 

Judgment 

On 9th December, 1918 a decree 

the Judicial Commis- 

denT 

^’^ecution! The relief 
and attachment of house<; 

E^?^Nath°^nrf '’'t judgment-debtor 

S tL ,1, ““.=»<*ment of half the 

issued^' ThJ attachment 

for execution^t'^'^fn transferred 

lor execuaon to the Lahore Court 

ous objections were taken hxr • i 

by the Hic^h remanded 

redecision The 

dec'^-ee^hfd® I?’®” '‘‘"'d that the 

oecree had been adjusted by comnro- 

execution aS>H- 

rtigti Coun which was accepted and 

compromise was 
not proved. On 6th December, 1930 
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there was an appUcation for execution 
put in on the old power of attorney in 
favour of the old Mukhtar and the 
relief claimed was by atl-i hment of the 
property of the judgment debtors and 
arrest of judgment-debtors. So W 1 
can cUscover there was not specification 
of the property to be attachca. On 
19lh June, 1931 the judgmcnl-dcbior 
objected that the execution was not 
competent because the power of 
ney was defective and the application 
was barred by limitation. The decree- 
holder replied on Slst July, 

nuiinafreshpowerolatlorncy. The Couit 
held that the execution was competent 
and the dale of the execution application 
must bo taken to be 31st July, 
when the fresh power oi X 

been put in. It also held 
application was not barred by limuation. 
The judgment-debtor has come in ap- 
ncal and his learned counsel contends 
that the decree having been given on 
the 9th December, 1918 , the application 
was barred not only by the three years 
period but by the bar of twelve years 
from date of decree. 

The learned counsel for the respon¬ 
dent in reply raised several Pomts 
first point is that, admitting X - n? 
power ol attorney given to the 
atrent of the decree-holder was only 
opel alive m the North West Fanner 

Province, yet as the Higb Court m 
Lahore had concurrent powers under 

5 42, Civil P. C., therefore the agent 
had power to execute the deciee here. 
This contention can be repelled at 
once as the fact that tins Court has con¬ 
current powers seems to me to have 
notliing to do with the question whether 
the agent was authorised to execute 
ill Lahore or not and, therefore, this 
contention seems to me to have no 
force The second contenuon raised by 
iiim is that as in the appeal this Court 
had ordered tliat execution do proceed 
there was no need for a fresh applica- 
tion at all and the Court was bound 
to proceed suo motu. Tliis may be so, 
and doubtless if the Court had been 
moved by a proper application to revive 
the old application for execution, it 
might have been bound to do so, but 
as a matter of fact no such application 
was put in and the present application 
wliich claims different reliefs from the 
old application cannot be held to be 
revival of the old application nor can 
it be held as the learned counsel con¬ 
tended in the alternative to be a con- 
Ihiuation of the old application. The test 
is always whether in substance the exe¬ 
cution application claims the same re- 
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liefs, and obviously the present applica¬ 
tion does not claim the same reliefs. 

I, therefore, hold that there is no force 
in either of these contentions of the 
learned counsel for the respondent. 

Further the learned counsel contends 
that as there was fraud and misrepresen¬ 
tation on the part of the judgment- 
debtor in alleging a compromise which 
was false therefore the time that vyas 
taken in disposing of that allegation 
should be deducted from the period of 
limitation. The short answer to this is 
that the Court did not find in appeal 
that the alleged compromise was proved 
never to have taken place. It merely 
held that it was not proved and there 
was considerable doubt as to wheth^ 
it had or had not taken place. Roughly 
at the time of the alleged compromise 
the judgment-debtors owed about 
Rs. 6,000 to the decree-holder. The al¬ 
legation of the- present appellant judg¬ 
ment-debtor was that Ms share of the 
decree, namely, Rs. 3,000, had been 
compromised with the agent of the 
decree-holder for Rs. 2,500. I sec noth¬ 
ing inherently improbable in this allega¬ 
tion and this contention also of the 
learned counsel fails. 

The learned counsel for the respon¬ 
dent has further contended and this was 
Ms main plea: that the objection raised 
by the present judgment-debtor as to 
the powers of the agent cannot be 
raised now because there is estoppel 
by record on the point. The argument 
is that as this objection would have been 
a complete bar to the previous execu¬ 
tion application proceeding at all and 
as it was not raised or decided but 
might and ought to have been raised 
and decided in the previous application, 
the judgment-debtor is barred f^ein 
raising it now. A number of rulings 
have been cited by the learned counsel 
on the point. The reply of the learned 
counsel for the appellant on tMs is 
that the Privy Council have no d^t 
held that the principles of res judicta 
applied to execution proeXmgs but 
he contends that Expl. 4, S. 11, Civd 
P C., has nowhere been held by the 
Privy Council to apply, to execution pro¬ 
ceedings and, according to Mm, ex¬ 
planation 4 goes beyond the general 
principles of res judicata. He has ende¬ 
avoured to distinguish the. various rm 
ings cited by the learned counsel tor 
the respondent on the grounds t / 
that there was either an 

judication on the point in X nSes- 
or (2) there was a decision by nec^^ 

sary implication. It seems to . . 

ever, that the ruUngs have decided that 
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Explanation 4 docs apply to execution 
proceeding^. I do not sec how the ques¬ 
tion as to power of a person to execute 
the decree is any different in principle 
from the question whether the decree 
IS executable or not or whether the 
execution application is barred by limi¬ 
tation or not. No doubt Expl. 4 must 
be applied with great care to execu¬ 
tion proceedings, but, in the circums¬ 
tances of the present case after consi¬ 
dering the rulings cited by the learned 
counsel for respondent, I a‘m of opinion 
that the judgment-debtor is debarred 
from rzdsing the present objection. The 
matter is not entirely free from difficulty 
and there are some rulings cited by 
the learned counsel for the appellant 
which might be said to go against the 
view that Expl. 4 applies. Kalyan Singh 
V. Jagan Prasad (1), can, I think, be 
distinguished on the facts. The question 
there was whether a notice to certain 
pesons being the legal representatives of 
the judgment-debtor having been decided 
against them should be held also im¬ 
pliedly to decide that the properties 
which were sought to be attached be¬ 
longed to the judgment-debtor. It was 
held that tliis was not so and this de¬ 
cision does not decide the point at all. 
In Phul Chand v. Kanhaiya Lai (2) 
the two Judges differed and the weight 
of that authority is, therefore, consider¬ 
ably lessened. In A. /. R. 1931 All. 
689 it was only laid down that in 
order to constitute any point as res 
judicata it must be either expressly de- 
cided or by necessary implication. In 
Prithi Mahton v. Jamshed Khan (3), 
It was held that Expl, 4 went beyond 
the principles of res judicata, but no 
authority is cited for tliis proposition 
and I do not think this one ruling can 
outweigh the rulings of all the other 
High .Courts. I, therefore, hold though 
with some hesitetion that the present objec¬ 
tion is res judicata against the judgment- 
debtor and he was not entitled to raise 
it. It follows from this that the pre¬ 
sent application was within time hav¬ 
ing been brought on 6th of December. 
1930. 

There is another contention of the 
learned counsel for the decree-holder 
which it is necessary to notice for the 
case may go in Letters Patent. He 
contended that besides the estoppel by 
record there is also estoppel in Pais 
• a nd he cited certain rulings in suppo rt 

(1) AIR 1916 All 844—so I 0 623=37 All 

m. 

(2) A,I B 1922 All 247=66 1 0 296 = 44 

All 180. 

(B) A I B 1922 Pat 289=67' 1 0 666 = 1 

«» Fat 698. 
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of this contention, namely, Parbati Bai 
V. Vinayak (4), Ganpati Nanna w.Jivana 
Bai (5), Gopal Singh v. Bhaga (6) 
Lakmi Das v. Gobind (7). I find, hov/- 
ever, that these rulings really proceed 
not on the question of estoppel but on 
implied waiver. So far as estoppel is 
concerned it may be disposed of on 
the short point that there was no mis¬ 
representation of facts by the judgment- 
debtor. The power of attorney wliich 
is in dispute had been drawn up by 
the decree-holder himself and he must 
have known its contents. So far as 
waiver is concerned I do not see how 
waiver should apply to a second appli¬ 
cation in execution. A man may very 
well waive an objection once. It does 
not follow from that that he has waix'cd 
it for all time. The case most in favour 
of the learned counsel for the respon¬ 
dent decree-holder is Laklimi Das v. 
Gobind (7) Mdiere the learned Judge 
seem to consider that the fact that no 
objection has been taken to the power 
of the agent in the suit also affected 
the question whether the objection was 
open in execution application. But in 
that case the objection was raised for 
the^ first lime in appeal from the exe¬ 
cution application and the circumstances 
might well be held to show waiver 
in that particular execution application. 

I therefore do not think that there is 
any force in the contention of the learn¬ 
ed counsel for the decree-holder on this 
point. Holding however as I have done, 
that there was an implied decision tliat 
the power of attorney was good in the 
previous execution application, I con¬ 
sider that the objection was not open 
to the judgment-debtor in the pre¬ 
sent execution application and must be 
taken to have been decided against him. 
The appeal therefore fails and is dis¬ 
missed with costs. 

B.K. Appeal disviisaed. 

(4) [iSSB] 12 Bom 03. 

(5) A I R 1923 Bom 44=76 I C 34 = 47 
Bom 227. 

(6) A I R 1924 Lab 296=69 I C 305. 

(7) [1882] 106 P R 1882. 
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Jai Lal, J. 

Mrs. P. Nagle — Petitioner. 

V. 

Mr. M. E. Nagle — Respondent. 

Misc. Petn. No. 489 of 1932, Decided 
on 26th October 1932. 

(«) Divorce Act (1869), S. 36—Petition 
by wife dismissed—Appeal by her—Appel¬ 
late Court can continue order of alimony. 

The matter of the alimoDy, when the appli¬ 
cation for dissolution of marriage is dismissed 
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is not expressly dealt with by the proviso. 
Neither the proviso does expressly state that an 
order of alimony cannot be continued after the 
dismissal of the petition when an appeal has 
been presented by the petitioner. Where there* 
fore a petition by the wife for dissolution of her 
xiia triage has been dismissed the appellate 
Court has jiowor to continue the order of ali* 
mony on the presentation of an appeal by her 
till the disposal of the appeal and till such time 
as tlie Court directs unless the appellate Court 
considers that the conduct of the wife has been 
such as to disentitle her to an order of continu* 

• auce: Batlcr v. Butler^ G2 L. T. 123, and 

Jonc^, 2G Zj. r. 106. Foil, [P 7 C 1] 

(b) Divorce Act (1869), S. 36—Appellate 
Court cannot ordinarily increase alimony. 

Appellate Court is not justified in increasing 
the ainonxit of alimouy even if it has the legal 
power to increase the amount unless any cir¬ 
cumstances have been shown which would justify 
such an increase. [P 7 C 1] 

(c) Di vorce Act (1869), S. 7 —Appellate 
Court can order costs for prosecuting ap¬ 
peal. 

Although ordinarily no costs can ba ordered 
to be paid to an unsuccessful petitioner v/hen 
she has presented an appeal to the superior 
Court, still on the same principles which under¬ 
lay the continuance of the order of alimony the 
appellate Court has juri.'sdiction to make an 
order for costs for prosecuting the appeal. [P 7 C 2] 

Osborne — for Petitioner. 

Nihal Singh — for Respondent. 

Order 

The petitioner, Promise Nagle, made 
a petition for the dissolution of her 
marriage with her husband, Mervyn 
Edward Nagle, on the ground of cruelty 
and his adultery. This petition was made 
in the Court of the District Judge of 
Lahore and was ultimately dismissed 
on 4th March 1932; it was presented 
on 21st January, 1930. During the pen¬ 
dency of the petition an order was made 
by the District Judge for the payment 
by the respondent of Rs 50 per mensem 
as alimony to the petitioner, and ap¬ 
parently this order has been complied 
with. On the dismissal of the petition 
however compliance with the order 
ceased. On 13th April, 1932, the peti¬ 
tioner presented an appeal to this Court 
against the decree dismissing her peti¬ 
tion and this appeal has been admitted 
to a hearing by a Division Bench of 
this Court. The petitioner has now made 
an application that she may be granted 
Rs. 75 per month as alimony pending 
the appeal and that the respondent, her 
husband, be ordered to pay the amount 
monthly accordingly. She has also pray¬ 
ed that the respondent be ordered to 
pay her at least Rs. 500 for counsel’s 
fee and costs of the appeal. 

Notice of this petition having been 
issued to the respondent he has appeared 
through Mr. Nihal Singh and has filed 


an affidavit stating that his monthly 
salary of Rs. 400 is now subject to 
a deduction of Rs. 171 and m acWition 
to it there is an order of attachment 
of half of his salary at the instance 
of the petitioner who has obtained it 
from the District Judge in satisfaction 
of the decree for costs and that ms 
own necessary expenses amount to 
Rs 200 a month and consequently he 
is unable to pay anytliing by way of 
alimony to the petitioner. Mr. Nihal 
Singh however has raised another ob- 
iectioii that this Court has no^ jurisdic¬ 
tion to pass an order such as is prayed 
for by the petitioner. With regard to 
the costs he says that all the costs 
incurred in the Court of the District 
Judge have been awarded to the peti¬ 
tioner against her husband and there 
is no occasion now to give her any 
further costs in order to enable hei to 
prosecute this appeal. Both ^^^hsel re¬ 
lied upon S. 36, Divorce Act, 1869, 
which says that in any suit under this 
Act. whether it be instituted by hus¬ 
band or a wife and whether or not 
she has obtained an ordec of. protection, 
the wife may present a petition tor ali¬ 
mony pending the suit, such petition 
shall be served on the husband, and 
the Court on being satisfied of the state¬ 
ments therein contained may make such 

order on the husband 
the wife alimony pending the suit as it 
may deem just, provided that alimony 
pending the suit shall in no case exceed 
one fifth of the husbands average net 
income for the three years next preced¬ 
ing tire date of the order and |hall con¬ 
tinue in case of a decree for dissolution 
of marriage or of nullity of marriage, 
until the decree is made absolute or is 
confirmed as the case,may be. The peti¬ 
tioner’s counsel contends relymg upon 
this section that the expression^ suit 
as used in it includes proceedings m ap¬ 
peal. , . 

Though there is no direct authority 
under the Divorce Act on this 
matter, there is, however, authority that 
in several sections of the Civil P. C.. tne 
expression ‘suit includes an appeal, ana. 
in fact proceedings in execution ot the 
decree. Mr. Nihal Singh, on the other 
hand, contends that section 3® .^^.s no 
application to appeals and particula y 
relies upon the proviso to 
wluch says that the alimony Pending the 
suit shall continue in case of a 
for dissolution or of nullity of marriage, 
until the decree is made absolute or is 
confirmed, as the case may be, an^ there¬ 
fore that the case of an appeal is not 

contemplated by S. 36. 
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The matter of the alimony, when the 
application for dissolution of marriage 
is dismissed is not, however, expressly 
dealt with by the proviso, the reason 
b^ng that ordinarily it ceases on the 
(^smissal of the petition. At the same 
time the proviso does not support the 
contention of the learned counsel for 
the respondent that an order of alimony 
cannot be continued after the dismissal 
of the petition when an appeal has been 
presented by the petitioner. Mr. Osborne 
on behalf of the petitoner relied upon 
Butler V. Butler (1) and Jones v. Jones 
(2). Both these cases are authorities 
for the proposition that where a petition 
by the wife for dissolution of her mar¬ 
riage has been dismissed the appellate 
Court has power to continue the order 
of alimony on the presentation of an 
appeal by her till the disposal of the 
appeal and till such time as the Court 
directs unless the appellate Court con¬ 
siders that the conduct of the wife 
has been such as to disentitle her to 
an order of continuance. It is not al¬ 
leged in this case that there are any 
circumstances which deprive the peti¬ 
tioner of her right to have the alimony 
continued. In the absence of a clear 
authority to the contrary or of any Le¬ 
gislative provision I think I must follow 
the practice that prevails in the English 
Courts. Mr. Nihal Singh has not shown 
nor does there appear to be any Statute 
in England under which the order conti¬ 
nuing the payment of the alimony was 
made in the two cases cited’’above. I 
hold therefore that this Court has juris¬ 
diction to direct that the payment of 
the alimony be continued pending the 
the appeal. 

Mr. Osborne on behalf of the peti¬ 
tioner then has asked me to fix the 
amount of the alimony as Rs. 75 per 
mensem. As however I am not passing 
a fresh order for the payment of the 
alimony but am merely continuing the 
order which has already been passed 
by the District Judge and which was 
apparently accepted by both the parties 
I do not think that I would be justihed 
in increasing the amount even if I have 
the legal power to increase the amount. 
I do not consider that any circumstances 
have been shown which would justify 
{such an increase. In addition to the other 
deductions that have been made pre¬ 
viously in the salary of the respondent 
there has been a further cut of Rs. 40 
per mensem since the last year and 

this has an important bearing on the 

. __ • 

(1) [1890] 62 L T 128. ' 

(2) [1873] 26 L T 106. . . 
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question of the amount of alimony that 
he should pay to the petitioner. Next 
comes the question of costs. It is by 
virtue of S. 7, Divorce Act, that the 
petitioner’s counsel has asked me to 
pass an order that the respondent 
should pay Rs. 500 as costs required 
by the petitioner for prosecuting her 
appeal in this Court. Section 7 does not 
expressly deal with the question of costs 
but merely provides that the Courts shall 
in all suits and^ proceedings under the 
Act, act and give relief on principles 
and rules which, in the opinion of the 
said Courts are as nearly as may be, 
conformable to the principles and rules 
on \vhich the Court for Divorce and 
Matrimonial Causes in England for the 
time being acts and gives relief. Though 
no direct authority has been cited to 
show that the costs can be ordered to be 
paid to an unsuccessful petitioner when 
she has presented an appeal to the 
superior Court, still on the same prin¬ 
ciples which underlay the continuance 
of^ the order of alimony I consider that 
this Court has jurisdiction to make the 
order applied for and particularly when 
it is borne in mind that the respondent 
is bound to maintain and to defray the 
necessary expenses incurred by his wife 
which consideration applies both to the 
payment of alimony as well as to the 
payment of costs. No accounts however 
have been filed before me to show the 
exact amount spent by the petitioner 
in the appeal. I consider that under the 
circumstances the sum of Rs. 200 will 
be sufficient allowance to the petitioner 
under this head. It is, of course, open 
to the petitioner to move this Court to 
increase the amount if necessity arises. 

An appEcation also has been made on 
behalf of the appellant that the hear¬ 
ing of the appeal be expedited. This, 
under the^ cricumstances of the case, is 
in my opinion, eminently desirable and 
both counsel agree that orders be passed 
as prayed for. I accordingly direct that 
the necessary copies of the record be 
prepared as expeditiously as possible 
and that the appeal be fixed for hearing 
at a very early date and in any case 
within six months from today. I accept 
this petition and direct that the order 
granting the petitioner alimony at the 
rate of Rs. 50 a month passed by the 
District Judge be continued in force tiU 
the disposal of the appeal in this Court 
and that the respondent pay to the peti¬ 
tioner Rs. 200 within a month from 
^today as her expenses of the appeal. 
He will either deposit this amount in 
this Court or present a receipt signed 
by the petitioner in this Court withiQ. 
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that time. There will be no order as 
to the costs of this petition. 

E. K. Petition accepted. 
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Jai Lal, J. 

Maihnra Dafi Puri —Decree-holder— 
Appellant. 

V. 

Jalal Din and another —Judgment- 
debtors — Respondents. 

Tilisc. Second Appeal No. 1125 of 
1931, Decided on 9th March 1932, against 
order of Addl. Dist. Judge, Lahore, D/- 
17th Ainil 1931. 

(a) Civil P. C. (1908), S. 15— Suit for 
specific sum — Value of suit is value for 
jurisdiction in appeal from decree or in 
execution—Reduction in claim does not alter 
jurisdiction—Jurisdiction. 

In a suit for the recovery of a specific Sum 
•which is the value of the suit for the purposes 
of jurisdiction, the reduction of the amount as 
a result of adjudication by the Court or by a 
compiomisc between the parties does not alter 
the original valuation for the purposes of an 
appeal either from the decree or an order in 
execution of it; A. I. li- 1926 Lih. 376 {IP. H.); 
A. I. li. 1021 Lrh. 157 and A. I. R. 1025 L'lh. 
610, Dist. rP8C2; P 9 C l] 

(b) Suits Valuation Act (1887), S. 11— 
Hearing by inferior Court — Prejudice is 
presumed. 

The hearing of an appeal by a Court of in¬ 
ferior jurisdiction must raise a presuitrpiion 
that the party coucorned has been materially 
■nroiudiccd by the hearing of the appeal by such 
Court. [P9C2] 

Moha77i7nad Amin and Daulat Ram 
for Appellant. 

Dina Nath Bhasin —for Respondents. 

Judgment 

The appellant instituted a suit against 
the respondent, his tenant, for the re¬ 
covery of Rs. 7,490, wliich included 
several items on account ot rent and 
other claims. The suit was, however 
for the recovery of the specific amount 
and it is conceded that it was not a suit 
for accounts. The plaintiff valued the 
relief at Rs. 7,490. During the pen¬ 
dency of the suit the dispute was set¬ 
tled between the parties and one of 
the defendants presented a written peti¬ 
tion to the Court on 11th November 
1929, wherein he agreed to the passing 
of a decree for Rs. 3,000 against him 
and Ills co-defendant. At the end of 
this petition reference is made to a sum 
of Rs. 700, which was to be paid by 
the plaintiff to the defendants. The plain¬ 
tiff was examined by the Court on 13th 
November, but the other defendant re-. 
Dudiated the compromise. Conseqi^ntly 
an enquiry was held by the trial Court 
and on 5th of March 1930, a decree m 


terms of the compromise was passed, 
that is to say, a decree for Rs. 3,000 
against the respondents and a reference 
was made also to the sum of Rs. 700. 
When the appellant executed the decree 
a dispute arose as to the right of the 
judgment-debtors to set off this sum 
of Rs. 700 against the decretal amount 
of Rs. 3,000 and this dispute was de¬ 
cided by the trial Court in favour of the 
appellant. The respondent, that is to 
say, the judgment-debtor, thereupon pre¬ 
sented an appeal to the District Judge 
of Lahoi'e, wliich was lieard by the 
Additional District Judge of Lahore; 
the main attack in the appeal was di¬ 
rected against .the order of the exe¬ 
cuting Court with regard to the sum 
of Rs. 700. An objection was raised by 
the decree-holder, the appellant before 
me, as to the jurisdiction of the Addi¬ 
tional District Judge to entertain the 
appeal, but was overruled. On the merits 
also the Additional District Judge dif¬ 
fered from the executing Court and set 
aside its order. 

In view of my decision on the ques¬ 
tion of jurisdiction it is not necessary to 
examine the order of the Additional Dis¬ 
trict Judge on the merits of the appeal, 
and it is for that reason that I have not 
thought it necessary to set out in detail 
the terms of the compromise with regard 
to Rs. 700 or of the decree tliat was 
passed thereupon- With regard to the 
question of jurisdiction I am of opinion 
that the appeal must succeed. It is 
clear, as I have stated above, that 
the suit was for the recovery of the 
specific sum of Rs. 7,490 which was the 
value of the suit for the purposes of 
jurisdiction. In such cases the reduction 
of the amount as a result of adjudica¬ 
tion by the Court or by a compromise 
between the parties does not alter the 
original valuation for the purposes of 
an appeal. The Additional District Judge 
has relied upon certain judgments in 
support of his view, that is to say, 
Jaswant Ram v. Aioti Ram (1), Budha 
Mai V. Ralia Ram (2) and llahi Jan 
v. Rahmat Ullah (3). Those cases how¬ 
ever did not relate to suits for recovery 
of specific amounts. They related either 
to suits for accounts or suits for re¬ 
demption where inter alia the question 
of the valuation of improvements made 
by the mortgagee directly arose. In 
such cases it was held that^ the valua¬ 
tion fixed by the plaintiff is a tenta¬ 
tive one and that the Court w hich i s 

(1) A I B 1926 Lab 376=96 C 890^7 
Lab 570 (F B). 

(2) A I R 1928 Lah 167 = 110 1 0 681=9 
Lah 83. 

(3) A I R 1928 Lah 670=111 1 0 1 9. 
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competent to hear the appeal is selected 
With reference to the amount in dispute 
as determined by the decree. No autho¬ 
rity has been cited which lays down that 
the value in. cases like the present is 
altere:^ as a result of the decree of the 
iCourt. On the other hand, there is 
ample authority supporting the opposite 
view that in such cases the original 
value of the suit determines the Court 
of appeal from any decree that may be 
passed in the suit. 




The next question is whether the 
same rule applies to proceedings in exe¬ 
cution of the decree. No direct authority 
on this question has been cited by either 
party but a reference to S. 37, Civil 
C., shows that the expression “Court 
which passed a decree” ordinarily 
means, where the decree to be exe¬ 
cuted has been passed in the exercise 
of appellate jurisdiction, the Court of 
first instance, and where the Court of 
first instance has ceased to exist or to 
have jurisdiction to execute it, the 
Court which, if the suit wherein the de¬ 
cree was passed was instituted at the 
time of making: the application for exe- 
cution of the decree, would have juris- 
^cuon to try such suits. This section 
has to be read in conjunction with S. 38 
which provides that a decree may be 
executed either by the Court which pass¬ 
ed It, or^ by the Court to which it is 
sent for'execution, and S. 39, which 
authorises the Court which passed a 
decree to send it for execution to an¬ 
other Court under certain circumstances. 
It is therefore clear that even for the 
purposes of the execution of the decree 
the competent Court is the Court which 
^ssed the decree and that means a 
Court which had jurisdiction to enter¬ 
tain the suit in which the decree was 
passed. Reference may also be made to 
S- 2, Civil P. C., where the term “de¬ 
cree” is defined to include the determi¬ 
nation of any question within S. 47. 
Tms, in my opinion, leaves no doubt 
that as^ far as the Court executing the 
decr^ IS concerned it must be the Court 
which had jurisdiction to try the suit 
or a Court to which such C'ourt has 
Bont the decree for exertion. 

question is whefiier there is anv 

the Court competent 
from orders pass- 
df the decree. The de- 
i decree” as mentioned by me 
abovSr in my ppimon, mies it clear 

Court which would have been comoetent 

^ fPP®al from the o^inal 
decreg;; th&t is to say^ according to the 

^ suit Which the de! 


cree was passed. From what I liave .stated 
^ove, It is obvious that the Additional 
District Judge was not competent to 
entertain the appeal in this case. It is 
however contended by the respondent’s 
counsel that the case is covered by 

Valuation Act, which pro¬ 
vides that an objection that by reason 
of the over-valuation or under-v'aliiation 
of an appeal, the lower appellate Court 
wluch had no jurisdiction to take cogni¬ 
zance of the appeal, exercised jurisdic¬ 
tion with respect thereto shall not be 
entertained by an appellate Court un¬ 
less the objection w’as raised in the 
lower appellate Court in the memoran¬ 
dum of appeal, or the appellate Court 
is satisfied for reasons to be recorded 
that the appeal was over-\ alued or under- 
valued and that the ov^er-valuation or 
under-valuation has prejudicially affect-! 
ed the disposal of the appeal on its me-1 
rats. The objection in this case was taken ati 
the hearing of the appeal, and the hear- 
ing of an appeal by a Court of inferior 
jurisdiction must, in my opinion, raise 
a presumption that the party concerned! 
has been materially prejudiced by the 
hearing of the appeal by such Court. 

I accept tliis appeal and setting aside 
the order of the Additional District 
Judge send the case back to iiim with 
direction to return the memorandum of 
appeal to the judgment-debtor for pre¬ 
sentation to the Court having jurisdic¬ 
tion to hear the appeal. The costs of 
this appeal shall abide the result. 

M.N. Appeal allowed. 
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Harris,on, J. 

Budha and anothcf —Appellants. 

v. 

Mohammad Din — Re.spondent. 

^ Second Appeal No. 1272 of 1931, De¬ 
cided on 11th March 1932. 

Admissions — Inadmi ssible document — 
Plaintiff admitting execution —Yet he can 
take his stand on Registration Act and 
object to its admissibility — Evidence, ex¬ 
clusion of—Registration Act (1908), S. 49. 

A mere admission of execution, evon sup¬ 
ported by tho admission of the existence of an 
agreement embodied in an inadmissible docu¬ 
ment, both admissions being answers to ques¬ 
tions which should have been disallowed, does 
not debar the person making the admissions 
from taking his stand on the Registration Act 
and objecting to the document or any evidence 
as to its contents: A. I. fi. 1928 i-iA. 662 and. 
A. I. R. 1921 Lah. 64, Visi. [P 10 0 11 

N. C. Mehra for Jalaluddin —for Ap- 
pellaufcs. 

Mohammad Nazir —for Bespondeofc. 
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Judgment 

The plaintiff in this case is 
a mortgagee. He sued for possession 
on the basis of his mortgage and 
was met with the plea that the mort¬ 
gage had been redeemed. The only 
issue was: “Does not the mortgage 
of the land in suit subsist?” In order 
to discharge the onus the defendants 
produced an unregistered document, on 
wliich they relied. They called a wit¬ 
ness—the scribe—to whom the plaintiff 
at once took exception on the ground 
that the document was inadmissible. The 
evidence was recorded subject to future 
decision of the objection. A further 
witness was examined and then the 
plaintiff was put into the witness box. 
He admitted the execution and this was 
held with retrospective effect to render 
the other evidence admissible. Relying 
on A. I. R. 1928 Lali. 662, the trial 
Judge disallowed the objection as to 
the admissibility of the document and 
dismissed the suit. The appeal was ac¬ 
cepted by the learned District Judge, 
relying on Bisheshar Lai v. Bhure (1). 

On appeal the same point has been 
raised and counsel relies both on 
yl. /. R. 1928 Lah. 662 and A. /. R. 
1921 Lah. 64. The two cases are simi¬ 
lar and deal with the result of an 
admission in pleadings, that is to say, 
it was held that where the admission 
in pleadings renders it unnecessary to 
produce evidence at all, objection can¬ 
not be taken to the admissibility of 
the superfluous evidence when and if pro¬ 
duced. This is a totally different matter 
from the position in this case. The 
parties had joined issue. The onus was 
on the defendants and they wished to 
produce an unregisterd document and 
evidence as to its contents. The evi¬ 
dence was inadmissible from the start 
land it appears to me that the view 
[taken by the learned District Judge 
jis correct. A mere admission of execu- 
llion, even supported by the admission 
■of the e.xistence of an agreement em- 
i bodied in the inadmissible document, 
[both admissions being answers to ques¬ 
tions which should have been disallow- 
■ ed, does not debar the plaintiff from 
Staking the stand on the Registration 
iAct and objecting to the document or 
any evidence as to its contents. I there¬ 
fore hold tliat the defendants have fail¬ 
ed to discharge this onus which was 
rightly placed on them and I dismiss the 
appeal with costs. 

B.V./b. k. _ Appeal d ismissed. 

- ( 1 ) A I ^ 1920 Lab 20 = 56 I C 595=1 
^ Lah 486. 
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Bhide, J. 

Mullih Baj — Plaintiff — Appellant. 

V. 

Naiiak and others — Defendants—Res¬ 
pondents. 

Second Appeal No. 2009 of 1931, De¬ 
cided on 19th October 1932, against de¬ 
cree of Dist. Judge, Gurdaspur, D/- 11th 
August 1931. 

(a) Transfer of Property Act (1882), S. 52 
—Doctrine applies to execution sales also. 

A purchaser at an auction-sale purchases only 
the right, title and interest of the judgment- 
debtor and where the right of the judgment- 
debtor iu the property in dispute is sub judico 
at the time of the sale the auction purchaser 
takes the property subject to the decision of that 
suit: 16 O. C. 225‘ Dist.\ 23 \V. ti. 329; 15 Cal. 
94 and 28 Cal. 23, Bel. on. [P IV C 1] 

(b) Limitation Act (1908), Art. 12—AppH* 
cability. 

Where a person not a party to sale is not suing 
to set aside the sale but only contends that his 
rights are not affected by the sale. Art. 11 does not 

airily. [P 11 C 1] 

Shaynair C/iunc? and Qahul Chand for 
Appellant. 

Guran Ditia Ual —for Respondents. 

Judgment 

This appeal arise out of a suit 
for recovery of Rs. 169 by 
sale of certain house-property which 
had been hypothicated in favour oi 
plaintiff Mulk Raj by one Nanak. The 
house was sold to the defendant Nathu 
Mai on 15th November, 1924, in e.xe- 
cution of a decree of one Devi DayaJ 
against Nanak. During these execution 
proceedings Mulk Raj objected to the 
attachment, but the objection was dis¬ 
missed. It appears that objections were 
raised by certain other persons also and 
one of them had also subsequently ob¬ 
tained an injunction staying the sa^. 
But the sale was confirmed before the 
injunction was received by the executing 
Court. Before the sale in favour of 
Nathumal, Mulk Raj had instituted a 
regular suit to establish liis hen over 
the property. This suit was dismissed 
by the trial Court but decreed on ap¬ 
peal on 12th June, 1926. It was during 
the pendency of this suit that the sale 
in favour of Nathu Mai took place. On 7th 
July 1930, Mulk Raj instituted the present 
suit for recovery of Rs. 169 by enforce¬ 
ment of his lien. The suit has been dis¬ 
missed by the Courts below and the 
plaintiff has now preferred a second 
appeal to this Court. , 

The learned District Judge has held 
that sale in favour of Nathu Mai must 
prevail, as the plaintiff had not got it 
set aside by instituting a suit for the 
purpose within the period of limitatioxi 



^33 


Kanshi Ram v. Dule Rat ct Co. (Tok Chand, J.) Lahore 11 


prescribed by Art. 12, Sch. 1, Limita¬ 
tion Act. The learned counsel for the 
appellant contends that the doctrine of 
lis pendens applies and tliat the sale 
cannot affect liis right as it took place, 
las stated above, during the pendency 
^of the siut instituted by the appellant 
to have his lien on the property declared 
valid. The sale was no doubt not volun¬ 
tary haying been effected in execution 
proceeding. But there is authority in 
support of the learned counsel's con¬ 
tention that this does not make any 
difference : vide Law of Transfer in 
British India by Gour, Volume 1, Com¬ 
mentary, in para. 946 sixth edition; also 
Rabia Khaniim v. /. P. Wise (1), 
Gobind Chunder Ray v. Guru Churn 
Karmakar (2), Dinanath Ghose v, She- 
ma Bibi (3). The learned counsel for 
the respondents reHed on Nuzhat-ud~ 
daula Abbas Husain Khan v. Dilband 
Begam (4). But that case is distinguish¬ 
able. In that case the suit was of a 
collusive nature and the doctrine of lis 
pendens was held to be inapplicable 
to such a proceeding. It was further 
held that the doctrine does not extend 
so as to prejudice the rights of a 
purchaser at a court-sale when the ori¬ 
ginal decree is reversed or varied. But 
no^ such circumstances are present in 
|this case. A purchaser at an auction- 
^le purchases only the right, title and 
interest of the judgment-debtor. The 
right of the judgment-debtor in the pro¬ 
perty in dispute were sub judice at the 

. * cx I s^ile I so far as the plain¬ 

tiff s mortgage \yas concerned. Conse¬ 
quently the auction purchaser must be 
held to have taken the property sub¬ 
ject to the decision of that suit. 

As regards the applicability of 
Art. 12, Limitation Act, it may be 
pointed out that the plaintiff is not suing 
to set aside the sale, nor is it necessary 
for him to do so as he was not a party 
to it. All that he contends is that his 
rights are not affected by the sale. 
For reasons given above tliis contention 
must, I think, prevail. I accordingly 
a^ept the appeal and grant the plain¬ 
tiff the decree prayed for with costs 

throughout. 


Appeal accepted. 



1876' 

23 W B 329. 

2 ) 

;i68e‘ 

16 Cal 94. 


[1901* 

28 Cal 23. 

U) 

[1918’ 

16 0 C 225=21 I 0 670. 
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Tjsk CjIAKI), .), 

Ka7ishi Ram —Plaintiff—Petitioner. 

V. 

Rule Rai & Co. Befeudant—Opposite 
Party. 

Civil Revn. Pefcn. No. 488 of 1931, 
Decided on loth Juno 193:^, against 
order of Senior Sub-Judge, Auuitsar. 

Civil P. C. (1908), S. 20—Carrying on busi¬ 
ness Defendant firm held to carry on busi¬ 
ness at its sub-office at Amritsar and suit 
instituted there against firm held rightly 
instituted. 

A suit was brought against a Ihm for leiidiliou 
of accounts in the Court at Amritsar. The dc- 
feudant firm had its head oiiice iu iiombay and 
the evidence showed that it bad a regular sub- 
oftico iu Amritsar, that all correspondence with 
the customers at Amritsar wa.s conducted bv the 
defeudant through this sub-olisce, that orders 
were received Jiere, that moneys wore received 

1 C sub'ofiico. In some cases 
the Amritsar sub-oliice passed receipts. But the 
orders placed by the customers with the Amritsar 
oiiice were not biiiding uuUi they had been ac¬ 
cepted by the head otricc at J.’ombay. 

Held: that the defendant firm was carrying 
on business at Amritsar and that a .suit was 
rightly instituted in the Court at Amritsar; 
98 P. R. 1918, liel. on. ; A. 1. U. 1025 Lih. 387 
and A. I. It. 1024 All. 630, Dist. [P 12 C 1] 

Fakir Chand —for Petitioner. 

Badri Das —for Opposite Party. 

Judgment 

The plaintiff brought a suit 
against the defendant for rendition 
of accounts in the Court of the Subordi¬ 
nate Judge at Amritsar. On objection 
by the defendant the plaint was re¬ 
turned for presentation in the proper 
Court on the ground that the Courts 
at Amritasar had no jurisdiction to en¬ 
tertain it. The plaintiff appealed to the 
Senior Subordinate Judge but the ap¬ 
peal was dismissed. He has preferred 
a petition for revision to this Court and 
contends that on the facts admitted or 
proved on the record the suit was cog¬ 
nizable by the Courts at Amritsar and 
they liave wrongly declined jurisdic¬ 
tion. The relevant facts are that the 
plaintiff resides at Amritsar and carries 
on business tliere. The defendant firm 
Dule Rai and Company have got its 
head office at Bombay and it is clear 
from the evidence on the record tliat 
it had a Sub-Office at Amritsar. As 
pointed out by the learned Senior Sub¬ 
ordinate Judge, 

“ the evidence produced by both parties shows 
that the defendant firm had a regular sub-office 
in Amritsar, that all correspondence with the 
customers at Amritsar was conducted by the de¬ 
fendant through this sub-office, that orders were 
received here and that moneys were received and 
disbursed by the sub-oiUce. ” 
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There is also evidence to the cfTcct 
that in some cases the Amritsar Sub- 
Office passed receipts. It is no doubt 
true that the order placed by the custo¬ 
mers with the Amritsar office was not 
binding until they had been accepted 
!by the head office at Bombay, but tliis 
I fact would be immaterivii if it could be 
shown that the defendant firm was 
“carrying on business” at Amritsar. In 
my opinion the evidence on the point 
is conclusive in favour of the petitioner. 
The rulings cited by the Lower Court 
are clearly distinguishable as in none 
of them the defendant firm had a branch 
office at the place where the suit was 
brought. Mr. Badri Das has cited be¬ 
fore me Ram Da^ Uttam Chand v. 
Dhanpat Diwan Chand (1) and Tika 
Ram V. Danlat Ram (2). In those cases 
also the defendant had no regular 
branch office at Sargoclha or Badaon 
where the suits were brought. The case 
is very similar to, if not stronger than, 
Punjab Family Relief Fund v. Sardari 
Mai (3), in which it was held that 
where the defendant having a head of¬ 
fice at Lahore kept an agent at Lyall- 
pur, who, though he could not enter in¬ 
to contracts, collected subscriptions and 
induced new members to join, supplying 
them with entrance forms which were 
filled ill and sent to Lahore, it was held 
that the ^Icfendant carried on business 
at I.yallpur. The lower Courts have 
laid stress on the point that in the pre¬ 
sent case certain facts relating to the 
defendant firm were not proved by the 
plaintiff; but it appears from the record 
that the plaintiff summoned the defen¬ 
dants with their books and the latter 
withheld production without any reason¬ 
able cause. 

I hold, therefore, that the defendant 
in the present case was carrying on 
business at Amritsar and that the suit 
was properly intituted in the Court of 
the Subordinate Judge there. I accept 
the petition for revision, set aside the 
orders of the Courts below and remand 
the case to the trial Judge, with di¬ 
rections that he should receive back 
the plaint and proceed with the trial 
of the suit in accordance with law. Court 
fee on tliis petition will be refunded; 
other costs will be costs in the cause. 

P.N./R.K. Case remanded. 

( 1 ) a” I R 1926' Lab 387=88~ IC” 950=6 La h 
15 '^. 

(2) A I B 1924 All 530=80 I C 661=46 All 
465. 

(3) [1919] 98 P R 1918=45 I C 900. 
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Tek Chand and Monroe, JJ. 

Dasaundhi Bam —Plaintiff — Appel¬ 
lant. 


V. 

]\Iool Chand and anothej —Defendants 
—Respondents. 

Second Appeal No. 1510 of 1928, De¬ 
cided on 10th May 1932, against decree 
of Acldl. Dist. Judge, Lahore, D/- 27th 
February 1928. 

(al Limitation Act (1308), Art. 64--Plain- 
tiff sending cotton to defendant firm of 
commission agents—Latter making payment 
in the account from time to time—On going 
through accounts defendants' munim admit* 
ting certain amounts as due to plaintiff— 
Plaintiff's suit would be governed by Art. 64 
and not by Limitation Act (1908), Art. 85. 

In Older to bring a case within Art. 85 it is 
necessary that the dealings on either side must 
bo so independent of each other that neither 
party giving credit to the other relied on the 
debt which he had against him. Where there¬ 
fore a plaintiff sends cotton to the defendants 
who arc a firm of commission agents, and the 
latter makes payments to the plaintiff in this 
account from time to time, and where after 
going through accounts defendants’ munim ad¬ 
mitted that a certain amount was due to the 
plaintiff by the defendants, suit by the plaintiff 
to recover that amount would not bo governed, 
by .\rt. 86 but by Art. 64 because the suit is 
one for recovery of amount found due on an 
“ account stated’’ between the parties, and 
there is no “mutuality of accounts.’’ [P 13 C 1,2] 
Limitation Act (1908J, S. 19—Affixing 
seal or stamp is sufficient signing. 

The afllxing of a seal or stamp, on which the 
name of the signatory is impressed, is a suffi¬ 
cient signing within the meaning of S. 19: 
185 P. ii. 1883, Rel. on. [P 13 0 2] 

»}t (c) Limitation Act (1908), S. 19—Name 
of debtor written at top is sufficient. 

The signature of the debtor need not^ appear 
at tho foot of au acknowledgment, but bis name 
written, cither by himself or at bis dictation^ 
at tho top of tho document, is sufficient as an 

acknowledgment: 122 P. i?. 1689, liel. on. 

^ [P 13 0 2} 

(d) Limitation Act (1908), S. 19 Valid 
signature—Limitation Act (1908), Art. 64. 

It is a settled law that what is good and valid 
signature for S. 19 is also good and valid signa¬ 
ture for Art. 64 aud vice versa. [P 13 

Bam Lai Anand —for Appellant. 

Mehcr Chand Mahajan for Respon¬ 
dents. 

Tek Chand, J. 

This second appeal arises out 
of a suit instituted by the plain¬ 
tiff-appellant against the defendants- 
respondents for recovery of Rupees 
3,000 alleged to be due to him on toot 
of an “account stated” between^ them 
on 2nd January 1922. This smt was 
decreed by the trial Court agamstde^n- 
dants 3. 6 and 7, but has been dis- 
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a period of six years to sue. In this 
view of the case it is not necessary 
to discuss at length the question whe- 
tJigr Ex. P. 8 aniounts to an achiiow- 
ledgment under S. 19 and gave the 
plaintiff a further extension of tirne. 
It would be sufficient to say that the 
writer Uttam Chand, defendant 7. clear¬ 
ly admitted his and his brother’s liabi¬ 
lity to pay the sum due on the account. 
I hold therefore that the suit is clearly 
williin time and has been wrongly dis¬ 
missed. I would accordingly accept the 
appeal, set aside the judgment and de¬ 
cree of the learned District Judge and 
pass a decree for Rs. 3,000 in favour 
of the plaintiff against defendants 3, 
6 and 7 with costs throughout. 

Monroe, J. —I agree. 

S.N./e.K. Decree set aside. 


A. I R. 1933 Lahore 14 

COI.DSTEEAM AND BHIDE, JJ. 

Ravi Chavd Lotia and Sons —Plaintiffs 
—Appellants* 

V. 

Mmiidral Committee, Lahore —Defen 
danfe —Respondent. 

First Appeal No. 2360 of 1928, Decided 
on 20th July 1931, against decree of 
Senior Sub-Judge, Lahore, D/- 30th April 

199Q 

Contract Act (1872). S. 70-Plamliff en¬ 
tering into contract with Municipal Com¬ 
mitted for delivery of goods— Contract not 
in writing under —“Plaintiff deliveting 

goods and claiming its price — Municipal 
Committee resisting claim on ground that 
plaintiff was entitled to return of goods only 
and not its price—Plaintiff's relief for return 
of goods resisted by Municipal Committee— 
Municipal Committee cannot say that plain¬ 
tiff was not entitled to claim price of goods 
supplied—Punjab Municipal Act (3 of 1911), 

S. 47. , 

A contract for delivery of goods was made 
with the plaintiS by or on behalf of the Muni¬ 
cipal Committee which not being in writing 
under seal was not binding on the Municipal 
Committee under S. 47, Punjab Municipal 
Act plaintiff who delivered the goods to the 
Committee claimed the price thereof from the 
Committee and the Committee resisted the 
claim on the ground that the plaintiff was en¬ 
titled to the return of the goods only and not 
its price. The Municipal Committee also resis¬ 
ted the plaintiff’s claim for amendment of the 
plaint by inserting a relief for the return of 

goods under S. 70. Contract Act. 

® Ugld • that as the Committee resisted the 
Plaintiff’s claim to amend the plaint by insert- 
ine a relief for the return of the goods, it was 
open to the Committee to say that the 
SninUS was entitled to a return of the , goods 
Sy and not for recovery of rts pr.co. ^ 


il/. G. Mahajan and Barkat AH £o 
Appellants. 

Moot Cha7id and Muhavimad Lcitif — 
for Respondent. 

Bhide, J. 

The plaintiffs Ram Chand Lotia 
and Sons sued the Municipal Com¬ 
mittee of Lahore for recovery of 
Rs. 5,835 as the price of pig iron 
supplied by them to the committee. 
The committee denied any liability al¬ 
leging that the plaintiffs had supplied 
goods in excess of the quantity ordered 
by the committee, and that when they 
were asked to take them back _ had 
refused to do so without any justifica¬ 
tion. It was also pleaded that no formal 
agreement in writing under seal having 
been entered into, as required by S. 47, 
Punjab Municipal Act, there was no 
contract binding the Committee. The 
learned Senior Subordinate Judge who 
tried the suit upheld both the con¬ 
tentions and dismissed the suit. Plaintiffs 
have appealed. It is conceded on 
behalf of the appellants that m 
view of the provision of S. 47 
Punjab Municipal Act, there was 
no valid and binding contract between 
the parties but it was^ contended that 
the plaintiffs were entitled to recover 
the prices for the goods supplied on 
the principle embodied in S. 70, Con¬ 
tract Act. Reliance was placed m sup¬ 
port of this contention on of 

State v. G. T. Sarin & Co. (1), Muni-^ 

cii)alCommittee,Guiranwala w. Faziildm 

(2) and Bhandari Bros. v. Municipal Com- 

rnittee, Amritsar (3). In ^ {J?? 

urged on behalf of the respondents that 

apart from the question of formautes re¬ 
quired for the contract, the goods were 
never ordered by the committee and 
hence, the rulings relied on have no 
application to the facts of the , case. 
It was further urged that the plaintiffs 
were at the most entitled to a return oi 
the goods and not to the price or any 

interest thereon. . , ^ 

As regards the first contenUon ot tne 

learned counsel for the respondents, 
there is no doubt that an order for one 
“wagon” of “pig iron for 
purposes” was placed with the plainti 

by the committee on 11th 

1924. The Committee admits that tney 

did require 20 tons and j 

a matter of fact, paid for 540 Maunds 

The dispute has arisen owing to 
unfortunate use of the word^^^v^g____ 
RTgab^LTh" 3 Gi=i20 i ir«5=ii 

Lah 875. , _ lO'/ssIl 

(2) A I R 1929 Lah 742=121 I C 18^ 

Lah 121. _ ^__o 

(3) AIR 1931 Lah 457=134 I C 1028. 
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in the indent. The evidence shows that 
a waggon varies in its capacity 
from about 16 to 45 tons. Kesho Ram 
one of the proprietors of the plaintiff 
firm, has gone into the witness-box and 
deposed that he consulted the Municipal 
Engineer on the point and was told 
that he could send about 40 tons if 
a waggon can hold that quantity, and 
accordingly the plaintiffs sent 42 tons. 
There seems no reason to doubt that 
42 tons can be conveyed in a waggon. 
It is alleged on behalf of the committee 
that Kesho Ram’s evidence is false; 
but no attempt was made to contradict 
his statement by putting the Municipal 
Enginner in the witness-box. Hussain 
Bakhsh, foreman who took the delivery 
of the coal (pig iron), has admitted that 
the Municipal Engineer was, as a matter 
of fact, consulted on the phone by the 
superintendent, Water-works, when the 
delivery was taken. The Superintendent 
knew that the original requisition was 
, only for 20 tons and no satisfactory ex¬ 
planation is forthcoming as to why 42 
tons were accepted when only 20 tons 
were wanted. It was noit till a fortnight 
later that the mistake was detected and 
the excess quantity was ordered to be 
returned to the plaintiffs. Plaintiffs do 
not however appear to have been in¬ 
formed till about 20th June, 1924, 
(vide Ex. D/12), when they at once pro¬ 
tested and refused to take back the 
goods. It was urged that the plaintiffs 
have not shown that they had received 
the 42 tons in a waggon; but this argu¬ 
ment seems beside the point, as the 
plaintiffs were not asked to order a 
waggon specially for the Committee. 

In view of the above facts it must, 
I think, be held that the goods were 
didy accepted on behalf of the Com¬ 
mittee. The next question for conside¬ 
ration is whether the contract having 
been found to be not binding on the com¬ 
mittee the plaintiffs are only entitled 
to have the goods back or can claim the 
price thereof with interest. There is 
no doubt that the plaintiffs were asked 
to remove the goods in dispute about 20th 
June, 1924, but this offer was not re- 
^p^ted in the present suit. In fact when 
the^ plaintiffs sought to amend the 
plaint by including a claim on the 
basis of S. 70, Contract Act, the 
application was resisted. In these cir¬ 
cumstances, it is scarcely open to the 
Committee to urge now that the plain¬ 
tiffs can only ask for a return of the 
goods under S. 70; Contract Act. There 

on the record even to 
the identical- goods are 
oe and in what condi¬ 


tion they are. In these circumstances, 
after the lapse of some seven years 
It would not, I tliink, be fair to ask 
the plaintiffs now to remove their goods 
merely on the basis of an otter made 
for the first time in tliis Court. 

The plaintiffs claim that the pig iron 
supplied was of the quality “pig-iron, 
Red A No. 1,” wliich was quoted as' 
7-14-0 per maund in their tender 
(Ex, ID/3)* But there is no evidence 
on the record to show that the goods 
were of this quality. The Committee 
had (hstmctly stated in their indent tliat 
the pig iron was required for foundary 
purposes and the prices quoted for the 
same in the plaintiff’s tender was Rs. 5-9-0 
per maund. Some of the witnesses have 
s^ted that the pig iron suppled was 
of the first quality, but they are all 
referring to pig iron required for foun- 
dry purposes. In these circumstances, 

I do not tliink plaintiffs can claim more 
than Rs. 5-9-0 per maund for the goods 
supplied by them. It is not disputed that 
the quanity supplied by the plaintiffs 
was 42 tons, i. e., 1134 maunds 15 
seers. They have already paid for 
540 maunds. The price of the remain¬ 
ing 594 maunds and 15 seers at 
Rs. 5-9-0 per maund works out to 
^out Rs. 3,306. The plaintiffs admit 
they have received another sum of 
Rs. 1392-13-4 from the committee by 
mistake. Making allowance for this, I 
would grant the plaintiffs a decree for 
Rs. 1913-2-8. I do not think the plain¬ 
tiffs are entitled to any interest or costs, 
as they had the option of removing 
the goods in June 1924 but did not 
avail themselves of it. I would accord¬ 
ingly decree the plaintiffs’ claim to the 
extent of Rs. 1913-2-8 and leave the 
parties to bear their costs. 

Coldstream, J.—I agree. 

k.n./r.k. Order accordingly. 
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Tek Chand and Coldstream, JJ. 

Municipal Committee, Lahore —Plain¬ 
tiff—Appellant. 

V. 

Miran Bahhsh Defendant — Respon¬ 
dent. 

First Appeal No. 2724 of 1926, Decided 
on 12tb January 1932, against decree of 
Sub-Judge. First Class, Lahore, D/- 31sfc 
July 1926. 

(a) Practice—Relief—-Alternative—Suit for 

rent on contract—Alternative case of compen¬ 
sation made in replication — Plaintiff can 
claim alternative relief. 

WJiere the claim as' laid in the plaint is one 
for rent based on contract and the alternative 
claim for compensation though not mentioned in 



IG Lahore Muncl. Committee, Lahore v 

llie plaint is put forward in tlie replication filed 
bv the plaintiff the plaiutiR is entitled to alter¬ 
native claim and it docs not amount to a change 

of entire character of suit. U 

lb) Landlord and Tenant-Lease invalid— 
Landlord can claim compensation for permd 
of tenant s possession—Contract Act (18/^1, 

S 70. 

Although the lessor is not entitled to enforce 
the contract of lease, the same being invalid, 
he can claim compensation for the loss which 
has been caused to him by the continuance of 
the lessee in possession of the piemiseSj_^ ^ 

(c) Landlord and Tenant-Lease invalid— 
Tenant in possession for period of lease 
Measure of compensation i5 money 

agreed— Contract Act (1872), S. 70. 

Whcic the tenant continues in possession of 
the peimiscs for the entire period and there is 
no evidence on the record that there was a fall 
in the market rate during that iveviod, the pro¬ 
per measure of compensation is the amount for 
which the tenant had taken the 

Mool Ch'Uid Mohammad Latif 

for AppeUant. 

Mrher Chand Maliajan and Basant 
Krishna —for .Respondent. 

Tek Chand, J. 

On 7th February 1922 the 
Municipal Comniittce of Lahore held 
a public auction for the lease 
of centain properties, situate out¬ 
side Shahalmi Gate,, for a 
three years, commencing 1st April 
and ending 31st March, 1925 The 
highest bid was by Miran Bakbsh, de¬ 
fendant. for Rs. 9,900 per annum. 
He however failed to deposit foith- 
with l/4th of one year’s rent, as 
required by the conditions of the auc¬ 
tion. The “lease” had therefore to be 
re-auctioned and was knocked down in 

favour of Umar Din at 
Some time later, Miran Ba^hsh applied 
to the Municipal Committee for per¬ 
mission to take over the lease from 
Umar Din on the terms ori which, it 
had been granted to lum. The Munici¬ 
pal Committee agreed to tms on 31st 
March 1922, and on 1st April Miran 
Bakhsh got possession of the proper¬ 
ties in question. No document was how¬ 
ever executed, as it should have 
under S. 47, Punjab Mumcipal Act. 
The defendant continued to make part 
payments towards the rent. Eventually 
disputes arose between the Committee 
and him. and on 18th August 1924 
the Committee instituted a suit for re¬ 
covery of Rs. 7,699 on account of the 
unpaid portion of the rent from the 1st 
nf April 1922 up to 30th September 

the plaint a claim for future 
• ^ ♦. R n r n a from the date of 

hi^itution of the suit tUl realization 
also made. The smt was resisted 
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on various grounds, it being pleaded, 
inter alia, that as no formal writing 
had been executed as required by S. 47, 
Punjab Municipal Act, there was no 
valid contract between the parties, which 
could be enforced in a Court of law. 

It was further pleaded that the defen¬ 
dant had not been put in possession 
of the entire property, wliich was al¬ 
leged to have been leased out to him, 
and tliat owing to various acts on the 
part of the Municipal Committee and 
its employees the defendant was not 
able to realize the full rent of the 
premises from his sub-tenants and that 
for this reason the reduction ought to 
be made in the amount due by him to 
the Committee. The Municipal Com¬ 
mittee filed a replication in which it 
was averred that the Committee had 
sent several notices to the defendant 
to execute the document but that he 
had contumaciously refused to do so. 

It was also pleaded that in case the 
Court found, that the suit for rent 
was not maintainable on the alleged' 
lease, the plaintiff was still entitled “in 
justice” to the amount claimed, as the 
defendant had had the use and occupa¬ 
tion of the properties in question for 
the entire period and had derived bene¬ 
fit therefrom. The plaintiff traversed 
the plea that the possession of the 
entire property had not been given to 
the defendant and denied that the ren¬ 
tal value of the property had been dimin¬ 
ished by the acts of the Committee or 
its employees. 

On these pleadings the trial Court 
framed various issues and after record- 
ing voluminous evidence decided all the 
issues against the defendant, except the 
one relating to the validity of the con¬ 
tract under S. 47, Municipal Act. On 
tliat point it held that the contract 
between the parties should have been 
reduced to writing and signed by the 
President or the Vice-President of the 
Committee and one other member and 
the Secretary, and that as this had not 
been done the contract was invahd. 
It accordingly dismissed the suit, with¬ 
out recording any clear finding on the 
alternative claim on equitable grounds, 
wliich has been put forward in the 
replication. The Municipal Committee 
has preferred a first appeal to this 
Court and we have heard elaborate 
arguments by counsel for both sides. 

Mr. Mool Chand for the Committ^ 
has not disputed the correctness of the 
finding of the lower Court that under 
S. 47, Municipal Act, the contract bet¬ 
ween the parties should have been re¬ 
duced to writting and signed by the oth- 
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aals of the Committee as prescribed 
therein. He has also conceded that 
in view of the clear wording of the 
section and the various rulings of the 
High Courts, the suit for rent 
as such cannot be maintained. He 
has however contended that the 
defendant, having occupied the pre¬ 
mises for the entire period for which 
the suit has been brought and having 
derived benefit therefrom, is, under 
S. 70, Contract Act, bound to make 
compensation to the Committee in res¬ 
pect of the property concerned. In sup¬ 
port of this contention the learned 
counsel has relied on four recent rul¬ 
ings of this Court, Municipal Commit¬ 
tee, Gujaranwala v. Fazal Din (1), 
Secretary of State v. G. T. Sarin & Co. 
(2), Bhandari Bros. v. Municipal Com- 
mlttee (A. /. R. 1931 La/i. 457), and 
Ram Chand Lotia & Sons v. Municipal 
Committee, Lahore (3). 


Mr, Mehr Chand for the respondent 
has not questioned the correctness of 
these rulings, but he has argued that 
[the claim as laid in the plaint was one 
for rent based on contract, and that 
the plaintiff should not be allowed in 
appeal to change the entire character 
jof the suit by claiming the amount on 
[equiiable considerations. After examin¬ 
ing the pleadings, I am of opinion that 
this contention has no force. It is no 
doubt true that the alternative claim 
for compensation was not mentioned 
in the plaint, but the replication filed by 
the plaintiff on 15th December, 1924, 
clearly stated that, even if the con¬ 
tract could not be legally enforced, 
the defendant having entered into pos¬ 
session on the basis of the said con¬ 
tract and having derived benefit there¬ 
from was liable "in justice" to compen¬ 
sate the plaintiff. It is also clear from 
the judgment that arguments on the 
•alternative claim were addressed to the 
lower Court, I would, therefore, hold 
that, while the plaintiff is not entitled 
to enforce the contract, it can claim 
■compensation for the loss which has 
heen caused to it by the continuance of 
the defendant in possession of the pre- 
m^eB,,£or the period in question. Mr. 

re-agitated before us the 
^covered by issue No. 6, which 
nad, beert^ fomid by the lower Court 
Agamst hiip, naively, whether possession 
of the entire, prq^rty in question was 
delivered tp the <fe£endant. He conten¬ 


ded that in addition to the 20 quarters 
and one thara, possession of which was 
admittedly given to the defendant, cer¬ 
tain patris and another thara near the 
temple were also included in the pro¬ 
perties, the lease of which was auctioned 
on 7ih February 1922. Alter e.xanrin- 
ing the oral and documcnlary evidence of 
the record, I am of opinion that this 
contenlion is without force and that the 
finding of the lower Court is amph- 
borne out by the record, that the patris 

second thara, now alleged by 
the defendant as having been included 
^ fne lease,, were not so included. 

The next point for determination is i 
the amount of compensation to which 
the plaintiff is entitled under S. 70, 
Contract Act. Having regard to the fact 
f. the defendant continued in posses¬ 
sion of the premises for the entire period I 
in question and that tliere is no evidence 
on the record that there was a fall in 
the market^ rate during the period. I 
am of opinion, that the proper measure i 
of compensation is the amount for which 
tne defendant had taken the property 
on lease. It is, however, apparent from 
the record that the rental value of 
four of the quarters, of which posses¬ 
sion had ^ been taken by the defendant, 
was considerably diminished by reason 
of the erection of certain electric i)oIci 
by the Municipal Committee in front 
of these quarters some time about the 
end of 1922 or in the l>eg‘inning; of 
January 1923. The fact that these poles 
were erected is admitted by the Muni¬ 
cipal employees, who appeared as wit¬ 
nesses for the plaintiff. The evidence 
produced by the defendant clearly shows 
that the rent, which each of these four 
quarters fetched, was reduced approxi¬ 
mately by Re. 1 a day for each quarter. 
Taking that this diminution was caused 
some liine early in January and it con¬ 
tinued till the end of September 1923, 
the amount payable to the plaintiff must 
be reduced by (4x30x21)--Rs. 2,520. 
The plaintiff is, therefore, entitled to 
a decree for Rs. 7,699 minus Rs. 2,520 
or Rs. 5,179 as compensation for the 
use and occupation of the premises by 
the defendant during the period in ques¬ 
tion. 


A I a 1929 Lftli 742=121 I 0 187 

^ (2) A r a. 1980 {Lah 864=180 1 0 616: 

B) ;I«h X4. 

3 & 4 
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The claim for future interest from 
the date of the institution of the suit 
till realization, though made in th#e 
plaint, was not seriously pressed before 
us and is obviously unsustainable. For 
the foregoing reasons, I would accept 
the appeal and pass a decree in favour 
of the plaintiff-appellant against the 
defendant-respondent for Rs.5,179 leav- 
mg the parties to bear their own costs 
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Idas 


throughout. The cross-objections neces¬ 
sarily tail and are dismissed. 
Coldstream, J. —I ayree. 

K.K, Jjt’cree modified. 
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Dalip Singh, J. 

Secy, of State —Defendant — Appellant. 

V. 

Balwcint Sivcjh — Plaintiff ~ Respon¬ 
dent. 

Misc. First Appeal No. 891 of 1932, 
Deoided on 22nd November 1932, against 
order of Sub-Judge, First Class, Lahore, 
D/- 25th T^Iav 1932. 

Civil P. C. (1908). Sch. 2, Para. 17-- 

Arbitrator named refusing to act—Domi¬ 
nant intention to refer to arbitration—Court 
can appoint fresh arbitrator—Test laid down. 

^Vben an arbitrator named in an arbitration 
clause refuses to act, the question is a question 
of intention in each case. If the dominant in¬ 
tention of the parties is that the matter should 
be referred to arbitration then the fact that in 
the same or a subsequent agreement the parties 
agreed on the personnel of the arbitrator rriakes 
no difference, and when that arbitrator cither 
becomes incapable or refuses to act the agree¬ 
ment to refer to arbitration remains and the 
Court can appoint a fresh arbitrator. If on the 
other hand the agreement of the parlies in 
essence is to refer the case to the arbitration of 
a particular per.-ou or persons and to him or to 
them alone, ihon on the failure of that person 
or persons to act or his or their incapacity to do 
go the agreement to refer to arbitration is itself 
eone and therefore the Court has no power to 
appoint an arbitrator. It is immaterial whether 
the contract itself contains the name of the 
arbitrator or whether the contract merely con¬ 
tains a clause to refer to arbitration and the 
arbitrator is appointed by a subsequent apee- 
ment. In all ca>es it is a question merely of the 
intention and the matter is settled really by the 
decision of that question. 

Held-, that the intention clearly was to have 
a reference to arbitration and the person of the 
arbitrator was a secondary agreement: ZZ AU. 
•743 iP 0.y, A. 1. P- 1929 Cfil. 1<7; A. I. P. 
IQMS Bow. 4C0 and A. I. U. 1928 All. 740, Dist,-, 
Cal law rejenej. [P 19 C 2; P 20 C 1, 2] 

(b) Deed—Construction—Written clause 

over-rides printed one. 

If the printed and written clauses are nre- 

concilable the printed clause is over-ridden by 
the written clause. U 

‘“jv (c) Civil P. C. (1908). Sch. 2, Para. 17— 
Mere inaction does not cut limitation-Delay 

must amount to abandonment. , . . 

The delay must be such as to lead to the in- 
ferenco that the parties had abandoned the 
reference to arbitration and anything short of 
this inference does not make any difference. 
The statutory period of limitation cannot be cut 

p!' C. (1908), s ' 2^ aJ 
c k ^ Para 17 —Arbitration—Refusal to, 
u fund’amenlol cause of action for applica- 

l"bnef"aUo'refer “r'arbitration is a funda¬ 


mental cause of action for the purpose of filing 
an agreement of reference to arbitration. 

[P 21 C 2; P 22 C U 

Mam Lai —for Appellant;. 

J. G. Sethi —for Respondent. 

Judgment 

Balwant Singh applied under Para 
17, 2, Civil r. C., to file an 

agreement of reference to arbitration 
against the Secretary of State. The facts 
are that the plaintiff Balaw'ant Singh 
executed certain works on the Kangra 
Valley Railway. Disputes arose as to the 
sum due and the Chief Engineer, N. W. 
Ry., suggested one Mr. Lawton as an 
arbitrator in the matter. The offer was 
accepted by the plaintiff. Mr. Lawton, 
however, for various causes was un¬ 
able to take up the matter and on 26th 
January, 1931, the plaintiff called upon 
the Cliicf Engineer to have the matter 
referred to arbitration. The Chief En¬ 
gineer replied that Mr. Lawton could 
not take up the matter and he was not 
now willing to refer the matter to arbi¬ 
tration at all. The plaintiff, therefore, 
prayed: (1) that the agreement con¬ 
tained in the letters dated 11th and 
15th March 1930, be filed in the Court, 
Exs. P. 1 and P. 7, and an order of 
rei'erence made in accordance therewith to 
Mr. Lawton, and il he cannot be appoin¬ 
ted another suitable arbitrator be ap¬ 
pointed; (2) or in the alternative he 
asked that the agreement contained in 
para- 45, part 2, of the N. W. Ry. Works 
Hand-Book be filed and the matter m 
dispute be referred to an arbitrator in 
accordance with these prov^ions, or (3) 
that the agreement contained in the 
clause printed in the work orders should 
be filed and the matter might be re¬ 
ferred to any person other than the 
Cliief Engineer, N. W. Ry. as he had dis¬ 
qualified himself and was not a fit and 
proper person to be appointed. 

The Secretary of State pleaded that 
the work had admittedly been executed, 
that the work was carried on, on the 
work order system and wort 

order constituted an independent 
a separate contract. He ^®nied that . 
45 of the N. W. Ry. Works ^and-Book 

appUed. He admitted that there was a 
primed clause appointing the Ch ^ 
gincer, N. W. Ry. as the sole 
the event of a dispute. He admitted 

that there was an agreement . 
the matter in ^ii^pute to the arbitra^ 
Uon of Mr. Lawton and thatJMr. Law 
ton had refused to act as an a 
tor in April 1930, to the 
the plaintiit and that he was 
to abide by the «rras of the 

clause printed on the back 
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the work orders, but that the plaintiff 
had no right to have the matter re¬ 
ferred to any arbitrator except the one 
agreed ^ upon in the special conditions 
aforesaid. It is contended further that the 
Kangra Courts alone had jurisdiction 
except qaa the agreement to refer the 
matter to Mr. Lawton and that as Mr. 
Lawton had refused to act none could 
be appointed as a substitute. The plain¬ 
tiff denied that Mr. Lawton had ever 
refused to act to the knowledge of the 
plaintiff and that the reference to arbi¬ 
tration was good. 


^ Various issues were framed which are 
given in the judgment and the Court 
held that the intention of the parties 
was that the dispute, if any, arising 
under the contract should be referred 
to arbitration, that Mr. Lawton had 
not refused in April, 1930, to act as 
an arbitrator, that the Court was em¬ 
powered to appoint another arbitrator 
though the rulings on the point were 
conflicting. It held that the clause in 
para. 45 and the printed agree¬ 
ment on the back of the work orders 
must be filed in the Court, that tl^ 
Chief Engineer of the N. W. Ry. had dis¬ 
qualified hirnself and that, therefore, if 
the parties did not agree to an Engineer 
other than the Chief Engineer, and if 
the Punjab Government did not make a 
selection in accordance with para. 45 
the Court could make an appointment of 
an arbitrator. On the question of juris¬ 
diction it held that the Lahore Courts 
had jurisdiction on the ground that the 
Secretary of State was a quasi corpora¬ 
tion and might be presumed to reside 
in Lahore, but that the Secretary of State 
could not resile from the reference with¬ 
out sufficient cause and it, therefore, 
ordered the agreements to be filed and 
the parties be given an opportxmity up to 
the 15th June, 1932, to agree to a 
Railway Engineer to act as an arbitra¬ 
tor other than the Engineer in Chief; 
further steps to be taken after the Court 
came to know if the parties would or 
would not agree. 


The Secretary of State has come in 
Appeal and lengthy and prolonged ar¬ 
gument have been addressed to me by 
counsel on - both sides. The main 
Ga<se 0f the Secretary of State is that the 
agreem^t* to refer the disputes which 
bad arisen to Mr. Lawton did away 
all previous agreements to refer to 
arbitration, that that agreement was to 
a^jpadfic arbitrator, namely. Mr. Law- 
' fthat as he had reused to act 
ion. clause ^ ceased to have 

:i rulings were 



ated: Mohan Lai v. Damodar Das iX) 
t V. Sorabji (2), Bejam v. Ghn- 

iA\ n V Kishan v. Dnnlat Ram 

^ottabhirama v. Seetharama 
Lhetti (5), Murugappa Chettiar v.Nara- 
yanasami PHlai (6), Narayanappa v. 
Ramchandrappa (7), Ramayya v. Bap- 
ayya (8), Stiryanaroyaua v. Prahabasu- 
bhayya {9), Lax man v. Manju Nath 
(10). R. 1931 Bom. 529 and 

Ahmad Nur Rhan v, Abdul Rahaman 
Khan (11). On the other side have 
been cited: Sadik Hussain v. Raniz 
Zeohara Besntn (12), General Electric 

V. Siemens {India) Ltd. 
^fil^abhadas Meghji v. Cowasii 
Framji & Co. (14) and Mahedeo Pra¬ 
sad V. Badridas Ram Sarup (15); these 
three rulings need not be discussed fur¬ 
ther as they deal with the Arbitration 
Act which does not apply to the 
present case, Fazlilahi v. Prag Narain 
(10)i Bala Pattabhirama v. Setharama 
Chetty Pestonjee Nussurwanjee v. 
Manookjee (17). There is no doubt 
that there is some conflict of rulings on 
the ^ question of what liappens when an 
arbitrator nemed in an arbitration 
clause refuses to act. I do not 
propose to enter into any lengthy 
discussion of the rulings. It seems to 
rne^ that the question is a question 
of intention in each case. If the domi¬ 
nant intention of the parties is that 
the matter should be referred to arbi¬ 
tration then the fact that in the same 
or subsequent agreement the parties 
agreed on the personnel of the arbitra¬ 
tor makes no difference, and when 
that arbitrator either becomes incapable 
or refuses to act the agreement to refer 
to arbitration remains and the 
Court can appoint a fresh arbitrator. 
If on the other hand the agreement of 
the parties in essence is to refer the case 
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to the arbitration of a particular person 
or persons and to him or to them alone, 
then on the failure of that person or 
persons to act or liis or their incapa¬ 
city to do so the agreement to refer to 
arbitration is itself gone and therefore 
the Court has no power to appoint an 
arbitrator. 

i 

Ti seems to me. looking at the matter 
j from this point of view, that it makes 
no difference whatsoever whctltcr the 
contract itself contains the name of the 
arbitrator or whether the contract 
merely contains a clause to refer to 
arbitration and the arbitrator is ap¬ 
pointed by the subsequent agreement. 
No doubt the presence of the name in 
the contract itself is a circumstance to 
be borne in mind in deciding the inten¬ 
tion of the parties but I do not think 
it affects the question further. 'Hie rul¬ 
ings appear to draw a distinction bet¬ 
ween the ease where the order of re¬ 
ference to arbilralioji has been made 
following the filing of the agreement to 
refer and the arbitrator then fails to 
act and the case where the arbitra¬ 
tor has become incapable or has re¬ 
fused to act before the agreement to 
refer has been made a rule of Court. 
From my point of view it seems to me 
that it makes no difference. I am quite 
unable to sec what real distinction exists 
when the contract is in essence one to 
refer to arbitration and not to refer 
to the arbitration of a specific arbitra¬ 
tor whether the Court is aware or not 
aware at the time when it orders the 
agreement to refer to be filed whether 
the arbitrator is incapable or unwill¬ 
ing to act or not. What is being filed 
is the agreement to refer to arbitration. 
Assume that the Court does not know 
that the arbitrator named or agreed 
to, will not act, let us suppose that the 
Court passes the order to file the agree¬ 
ment, sends it to the arbitrator who re¬ 
turns the papers to the Court and 
refuses to act, the Court can, seems 
to me, then appoint another arbitrator. 
What legal difficulty or distinction exists 
between the ease where the Court does 
it in ignorance of the arbitrator’s in¬ 
capacity or unwillingness or ^yherc the 
Court does it knowing of the incapacity 
or unwillingness of the arbitrator, is 
not clear to me. Nor does the learned 
counsel for the appellant throw any 
light on this question. It appears to me 
therefore that in all cases it is a ques¬ 
tion merely of the intention and^ the 
matter is settled really by the decision 
of that question. That being so all 1 
have got to see is what the intention 
of the parties was in the present con¬ 


tract. Now looldng at Ex. 9, which is 
one of the contracts, I find at p. 6, 
Cl. (c) the following words: 

“1 agree to all the conditions and instructions 
of the contract contained in work hand book 
Parts 1 and 11, pp. 1 to 17.” 

At the back I find a clause 

‘‘I agree that should any dispute arise on mat¬ 
ters connected with this agreement then the 
same might be referred to the Engineer in Chief 
for the time being of the N. W. By. whose 
decision should be final and binding on both 
parlies.” 

The handbook at p. 11, Cl. 45 is 
headed “Arbitration” and there I find 
that it is stated that all differences 
and disputes shall be referred for deci¬ 
sion to an arbitrator who must be a 
Railway Engineer to be agreed by or 
between the parties or in default of 
such agreement selected by the Govern¬ 
ment of the Punjab, and this condition 
shall be deemed to be a submission to 
arbitration w-thm the meaning of Arbi- 
iratiou Act, 1899, etc. Bearing in mind 
the fact that Ex. P 9 is headed “Con¬ 
tractors Agreement” and is a printed 
form and bearing in mind that the 
Work Hand-book contains a direction 
that all contracts shall be subject to 
these conditions, it seems to me per¬ 
fectly clear that the intention of the 
parties was that the matter should, 
if a dispute arose, be referred to arbi¬ 
tration and that the two clauses can be 
reconciled by supposing that the 
parties had agreed that the Chief 
Engineer, N. W. Ry., should be the 
Engineer whom the parties agreed to 
select as the arbitrator. 

The learned counsel for the appellant 
wishes to contend that para. 45 did 
not apply at all and that the _ Chief 
Engineer was the sole arbitrator in the 
case. From my way of looking at the 
matter the result would be different 
except that it seems to me that the 
intention clearly was to have a refer¬ 
ence to arbitration and the person of 
the arbitrator was, if one may so put 
it, as a secondary agreement, to be 
the Chief Engineer. Disputes did arise 
and a letter was addressed by the plain¬ 
tiff stating his claims to the Chief 
Engineer. The Chief Engineer wrote 
back saying that he had been through 
the claim and he did not think any¬ 
thing was due to the plaintiff and sug¬ 
gested that Mr. Lawton should be ai^ 
pointed as an arbitrator. The plaintin 
agreed to Mr. Lawton’s being appoint¬ 
ed as an arbitrator. It is clear that tne 
Chief Engineer never thought tlmt uii- 
der the terms of the contract he himseii 
was the sole arbitrator in the case^ 
At any rate he made no reference what- 
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my view of the matter this is the funda¬ 
mental cause of action, and the mere 
fact as to whether the personnel sliould be 
Mr. Lawton or the Cliicf Kngineer or 
some one else has little to do with the 
case as at present n;ul therefore I con¬ 
sider that the Lahore Courts had juris¬ 
diction and that tliis arprument also fails. 

The result is that I dismiss the appeal 
with costs. 

Appeal disviisscd, 

A. I. R. 1933 Lahore 22 

Tek CnANO, J. 

Mohan Lai —Plaintiff—Appellant. 

V. 

Fatoo and others — Defendants — Res¬ 
pondents. 

Second Appeal No. G20 of 1928. Deci¬ 
ded on 4th July 1932, against decree of 
Dist. Judge, Jullundur, D/- 28th Novem¬ 
ber 1927. 

(a) Limitation Act (1908), Art. 142— Deli¬ 
very of possession under warrant gives fresh 
starting point of limitation. 

Delivery of possession to plaintiff under a 
warrant of a former decree gives him a fresh 
starting point of limitation. [P 23 C I] 

(b) Civil P, C. (1908), 0.21, R. 35 (1)— 
Applicability. 

Where the land is in .actual possesssion of the 
judgment-debfor. R. 35 (1) applies. [P 22 C 2] 

(c) Limitation Act (1908), Art. 142—No 
resistance offered—Report that possession of 
whole land delivered—Fresh period of 12 
years is granted to decree-holder. 

■ Where there is no allegation that any resis¬ 
tance was offered by the judgment-debtor or 
that ho h.ad refused to vacate the property, but 
on the other hand the report makes it quite 
clear that possession of the entire laud was deli¬ 
vered to the decree-holder, this is sufficient 
compliance with the provisions of the Code and 
the decree-holder caji claim a fres^ period of 
12 years from that date for recovery of posses¬ 
sion. [p 22 C2; P 23 C 1] 

(d) Civil P. C. (1908), O. 21, R. 35 (1)— 
Delivery of possession to decree-holder under 
warrant—Judgment-debtor’s consent is not 
necessary. 

There is no provision of the law that in exe¬ 
cuting a warrant for possession under Cl. (l), 
R. 85, the consent of the judgment-debtor is 
essential, or that it is obligatory upon the 
decree-holder or the executing official to ap¬ 
prise the judgment-debtor of the fact that the 
possession had been delivered to the decree- 
holder. All that is necessary under the law is 
to deliver possession to the decree-holder, and 
if any resistance by a person bound by the de¬ 
cree is offered, to remove him from possession 
thereof. Where no such resistance is offered 
the provisions of the law are duly complied 
with by delivering possession to the decree- 

holder. [P 23 C 1] 

(e) Civil P. C. (1908), O. 21, R. 35(1)— 
Decree awarding possession can be enforced 
only by R. 35 (1). 

Delivery of possession by going through the 


process prescribed by R. 35(1) is the only way 
in which the decree of the Court awarding pos¬ 
session to the plaintiff can bo enforced; and as, 
in contemplation of law-, both parties must be 
considered as being present at the time when 
the delivery is m.ide such delivery must, as 
against the defendant, be deemed equivalent 
to actual possession: 5 Cal. 585and^. I. R. 1917 
P. C. 197Poff.; A.I.n. 1921 9 {F.B. 

and 3C Bom, 37-3 (F. B.), Dist. [P 23 C 1 

Badri Das —for Appellant. 

Aehhru Bam for Respondents. 

Judgment 

4th March 1909 a decree was 
passed in favour of the plaintiff-appel- 
lant for possession of the land in dis- 
pute as a mortgagee. This decree was 
^ on appeal by the Divisional 

Judge on 30th November 1911. The 
decree-holder took certain infructuous 
proceedings in execution, and eventually 
a warrant for possession of the land 
was issued by the executing Court. This 
warrant was duly executed on 17th Janu¬ 
ary 1915. The bailiff’s report was that 
possession had been given on the spot 
in the presence of the Girdawar, two 
lambardars, the patwari and the chau- 
kidar. The report is signed by all these 
persons as well as by the decree-holder 
and is dated 17th January 1915. 

On 15th January 1927 the plaintiff 
brought the present suit for possession 
of the same land on the ground that the 
defendants had regained possession after 
the execution of the warrant. The Courts 
below have dismissed the suit as time 
barred and have held that the delivery 
of possession on 17th January 1915, 
as described in the execution proceed- 
lou pjp ‘3D109P JDUIIOJ a-qj UT sSui 

give a fresh starting point of liniitatiori 
to the plaintiff. After c.xamining the 
terms of the warrant for possession and 
report dated 17th January 1916 and 
hearing: both counsel at length, I am 
of opinion that the decision of the lower 
Courts is wrong and cannot be sustain¬ 
ed. The land was in actual possession 
of the judgment-debtor, and admittedly 
CL (1), R. 35, O. 21, was applicable 
to the case. That rule provides that 

“where a decree is for delivery of any immov¬ 
able property, possession thereof shall be deli¬ 
vered to the party to whom it has been ad¬ 
judged, or to such person as he may appoint to 
receive delivery on his behalf, and if necessary, 
by removing any person bound by ths decree 
who refuses to vacate the property.” 

In tMs case it is not alleged that 
any resistance was offered by the judg¬ 
ment-debtor or that he had refused to 
vacate the property. On the other hand 
the report makes it quite clear tliat pos¬ 
session of the entire land was delivered 
to the decree-holder. This was sufficient 
compliance with the provisions of the 
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should bo iillowcd; A. I. R. 1931 Lnli. C9G. 

[I’ 21 C 1, 2; P 25 C 1] 

Sliumair Oiand anil Qabul Cliand —lor 
Appellant. 

IMoliiinimud ^[ouic •—lor Itespomlenfc, 

Judgmeni 

In a suit instiuitcd by the appellant 
I'lffainst the respondent for recovery of 
Rs. 5,000 on foot of two bonds, which 
|liad Ijcen executed by the defendant in 
jhis favour, a decree was passed on the 
basis of a compromise on 19th August, 

1 1930. In the compromise it M'as agreed 
.that the amount due to the plaintiff 
ion foot of the two bonds in dispute 
'was Ks. 5,000, and that in full pay- 
jment of this amount, as well as an- 
Iother sum of Rs. 385, which was due by 
the defendant to the plaintiff on a third 
bond, the judgment-debtor would lease 
!onc-half square belonging to him for 
,a period of eleven years to the dccrcc- 
holdcr. At the expiry of this period 
the decretal amount as well as the sum 
of Rs. 385 aforesaid was to be con¬ 
sidered as having been paid in full. 
It was agreed that the judgment-debtor 
would get mutation of the lease effected 
or a lease-deed executed and registered 
in favour of the decree-holder within 
ton days from the date of the decree ; 
but if he failed to do so, the decree- 
holder would be entitled to c.xccutc the 
decree for Rs. 5,000 in any manner 
open to liim under the law. The judg¬ 
ment-debtor failed to have the muta¬ 
tion of the lease effected or a lease- 
deed executed and registered within ten 
days and the decree-holder, on 6th of 
October, 1930, applied for execution 
;of the decree by attachment of the 
property of the judgment-debtor and 
diis arrest, in reply the judgment-deb¬ 
itor pleaded that it was the decrcc- 
holdcr, and not he, who had committed 
the default. The executing Court found 
that tliis contention was incorrect and 
that default had been committed by 
the judgment-debtor. On tMs finding, 
it granted the application for execution 
iof the decree. 

On appeal the learned District Judge, 
wliilc agreeing that the judgment deb¬ 
tor had committed the default, hus held 
that the power given to the decree- 
holder to o^ecute the decree in the 
ordinary way was in the nature of 
pcnaltj% wluch the Court was not bound 
to enforce. He accordingly accepted 
the appeal and allowed the judgment- 
debtor to execute the lease-deed or have 
mutation effected for ^ period of tw^elve 
years (and not eleven years, as had 
been agreed upon in the compromise) 
within ten days from the date of the 


appellate order. He also ordered that 
if the judgment debtor failed to com¬ 
ply with the above direction withiiii th^ei 
time fixed, the decree-holder would be 
entitled to c.xecutc the decree. 

The decree-holder has preferred a 
second appeal, and on his behalf it 
has been contended that the power 
which was given to the decree-holder 
to execute the decree in the ordinary 
way. on the judgment-debtor failing to 
avail himself of the concession which' 
the decree-holder had given to him to 
execute a lease of one-half square of 
land in favour of the decree-holder, 
within ten days from the date of the’ 
decree, was not in the nature of a) 
penalty and the District Judge had nO' 
power to refuse to enforce it. After 
hearing both counsel and examining the 
terms of the compromise and the de¬ 
cree, I am of opinion that this conten-. 
tion is well founded and must prevail. 
The question as to when and to what 
extent, an executing Court can refuse 
on equitable grounds to enforce a de¬ 
fault clause embodied in a decree, has 
been the subject of consideration in 
Civil Appeal No. 816 of 1929 reported 
in A. /. /?. 1931 La/i. 696. That 

case, on a difference of opinion bet¬ 
ween Jtii Lai J., and Agha Haidar J., 
was referred to Bhidc, J., who agreeing 
with Jai Lai, J., laid down: (a) that 
where a decree is passed as a result 
of an agreement between the parties 
it docs not stand on a higher foolingi 
than the agreement wliich preceded it,,' 
and therefore the Court has the power 
to relieve the defaulting party from the 
consequences of the default; but (b)' 
that the Court does not possess un-| 
restricted power in the matter, inas¬ 
much as it cannot interfere with the 
effect of default if as a result thereof 
the decree-holder seeks merely to take 
away a concession which he had given 
to the judgment-debtor. If, on the other 
hand, as a result of the default, the 
decree-holder is attempting to realize 
more than was really due to him, in!' 
other words, if he is enforcing a penal-j. 
ty, then the Court is entitled to step ! 
in and give to relief to the judgmcnt-|j 
debtor against the forfeiture. i 

Applying the principle laid down in 
tliis ruling to the case before me, there 
can be no doubt that the decision of 
the learned District Judge is errone¬ 
ous. Here the decree-holder is clearly 
not attempting to .Cinforce a penalty 
against the judgment-debtor. All that 
he is seeking to do is to take away 
the concession which he had given to 
the judgment-debtor, and which the 
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judgment-debtor had failed to avail 

himself of within the time fixed. As 
stated already, by the compromise he 
had, for a fixed period cut down Ins 
power to enforce liis legal right to exe¬ 
cute the decree in any manner open to 
him under the law. and now on the 

judgment-debtor’s default he is merely 
claiming a revivor o'f those rights. It 
IS obvious that a provision of this kind 
in the compromise decree cannot by any 
stretch of reasoning be described 

a penalty. I accept the appeal, set 

a^de the order of the Additional Dis¬ 
trict Judge and restore that of the 
trial Court. Having regard to all the 
circumstances, I .leave the parties to bear 
their own costs throughout. 

P.N./r.K. Appeal allowed. 
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boen oecnp.vin^ tlio po^ilion of Malmnis wbilo 
in possession of the pr.opertv in suit- for .nor 
twelve years, the more fact'thal corfain imila- 
tion had been obtained in ox parte pn^fiMlinf;^ 
and entries had boon made in favour of their 
predecessor, cannot ho said to b.' surh an overt 
act as niij;ht ho oxiie».'tod to com • to the Iciiow- 
lcd<»o of-the parties interested in disjuitinK Iho 
pretentions of the party claiininc' sin-h d-a lara- 
tion. ' 

(e) Adverse Possession—Lessee from Mahant 
of Mutt—When he can claim adverse pos¬ 
session stated — Limitation Act (1908) 
Art. 144. 

A lessee cannot claim adverse possession for 
himself under Art. 14i during the lifetime of 
the bead of the mutt who granted biin thi> 
lease: .-J. 7. It. 1922 7b C. 123, Foil. 

[P 27 C 2] 

Bho.fjnt Siiujh —for Apijellauts. 

Gohind Bum K'unuia and Mehr CJictnd 
Sud —for Respondents. 


Abdision and Agha Haidar, JJ. 


Agha Haidar, J. 


Shiromani Gurdwara Parbhandhak 
Committe, Khosakotla, and another — 
Appellants. 


V. 

Prem Das and others —Respondents. 

First Appeal No. 2074 of 1929, Deci- 
dedon 24th February 1932, against decree 
of Sikh Gurdwara Tribunal, Lahore, D/- 
29th April 1929. 

(a) Civil P. C. (1908), S. 100 —Adverse 
Possession. 


The question of adverse possession is a mixed 
question of law and fact. [P 27 C 1 ] 

^ (b) Adverse Possession — Party claiming 
title by adverse possession, should make 
clear allegations in plaint—Without this 
declaration of such title cannot be given. 


If a party claims a title by adverse possession 
it is bis duty to make clear allegations in the 
plaint, and to lead evidence of facts from which 
he asks the Court to draw the inference that 
the proved facts amount in law to adverse pos¬ 
session* A declaration cannot be given on a 
title neither stated in the plaint nor raised on 
the issues: 2 Cal. 418 and (1908) A. W. N. 277, 
Me/.; 81 Mad. 681, Itel. on. [P 27 C 1, 2] 

(c) Words and Phrases — “Dharamsala** 
and '‘Gurudwara” are often used as synony¬ 
mous in old documents. 

In old documents the words “ Dharamsala’’ 
tfhd *'GuTudwara” are very often used as synony- 

' [P 26 C 2 ] 

(dj Adverse Possession — Party claiming 
adverse possession occupying position of 
Mahant—Ex paTte mutation of suit property 
obtained in party’s name—This is not overt 
ao^, as might come to knowledge of persons 
\iotoreBj;ed in suit property. 

claUolng deolaratlon of title by 
apid their ptredeoeBBors. had 
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These are two connected appeals 
against the order of the Sikh Gur- 
dwaras Tribunal, Lahore, dated 29tb 
April, 1929, in two separate suits bear¬ 
ing Nos. 275 and 276 of 1927 res¬ 
pectively. They relate to two proper¬ 
ties, one situated in the village Ratian, 
Tahsil Moga in the district of 
Ferozepore. and the other in the village 
Daiewal, Tahsil Zira in the same dis¬ 
trict. An area of 233 kanals, 8 marias 
of land in Khosa Kotla was cLaimcd in 
suit No. 276; but at a very early 
stage the respondents did not contest 
the clairn of the petitioners, and so 
it may be left out of consideration 
for the purposes of this appeal. Civil 
Appeal No. 2074 of 1929 has arisen 
out of suit No. 275 and Civil Appeal 
No. 2075 of 1929 is against the order 
in suit No. 276. The claims in both 
the suits were decreed by the Sikh 
Gurdwaras Tribunal, Lahore, herein¬ 
after referred to as the Tribunal. The 
trial Court disposed of the two suits 
together by one judgment and as a 
matter of convenience, I propose to 
follow the same course in this Court 
In the village Khosa Kotla, Tahsil Zira, 
in the district of Ferozepore, there are 
two religious institutions, one, Gurdwara 
Guru Sar,” which was founded to com* 
memorate the visit of Guru Hargobind 
to the locality, and the other “ Dharain- 
sala Salig Ram.” Gurdwara Guru Sar 
is a Sikh institution, while Dharamsala 
Salig Ram belongs to the Udasis. The 
following pedigree-tables or the Ma¬ 
han ts or heads of the two institutions may 
be subjoined for the purpose of under* 
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standing some of the questions involved 
in the two suits: 

Guruclwara Guru Sar. DbarainssUa Salig Ram. 


Sangat Das 
1 

Kluip Chain Dass 
Cuilal) Das 

I 

Ram Dass 

I 

Hira Singh 
! 

Buclh Das 


Salig Ram 

I 

Brahm Dass 

I 

Budh Das 

I 

Narain Dass 

I 

Prem Dass and Sant Ram 


One Bishen Das, who describes him¬ 
self as the uncle of Prem Das and Sant 
Ram, would also figure in suit No. 275 
of 1927. I now take up Civil Appeal 
No. 2074 of 1929, arising out of suit 
No. 275 which relates to Rattian pro¬ 
perty. The plaintiffs, Prem Das and Sant 
Ram, came into Court alleging that the 
property described in the plaint was 
owned and possessed by them along 
with their paternal uncle, Bishen Das, 
and had belonged to them for many 
generations past. After referring to the 
entry of Gurdwara Guru Sar in Sch. 1 
to the Sikh Gurdwaras Act, (8 of 1925), 
they alleged that the land in dispute 
was not the property of the Gurdwara 
and that it had been wrongly entered 
in the consolidated list of the property 
published under S. 3, Sub-S. 2 of the 
aforesiiid Act as the property belong¬ 
ing to Gurdwara Guru Sar. In the end 
they prayed that a declaratory decree 
to the effect that the land in dispute was 
neither the property of the Gurdwara 
Guru Sar, nor had the said Gurdwara 
any connection with the same, and that, 
on the other hand, it was owned and 
possessed by them along with their 
paternal uncle Bishen Das, may be 
passed in their favour. The respondents 
pleaded that the land in dispute was 
the property of the Gurdwara Guru Sar 
and was in possession of the petitioner 
Prem Das as an office holder. 

The Tribunal held that the petitioner? 
.along with their paternal uncle Bishan 
Das had acquired title to the property 
in village Rattian by adverse pos¬ 
session and decreed their claim in part. 
No adjudication was made in respect 
of the interests of Bishan Das. It is 
said that he had gone to America seve¬ 
ral years ago and was not represented 
either in the trial Court or in this 
Court, , either by counsel or by putting 
in an appearance personally. I would 
therefore refrain from making any ob¬ 
servations which would in any way affect 
his rights and interests in the property. 
The net result was that the peUtioners’ 
claim was decreed in respect of half of 


the property by the Tribunal. According 
to the revenue records, the land was 
originally granted as muafi to Sukh- 
chain Das, Mahant of the^ Gurdwara 
Guru Sar, during the Sikh times in the 
year 1803. Sukhchain Das was suc¬ 
ceeded by Gulab Das who died some 
timein 1878. His successorwas Ram Das 
who died in 1887. He did not leave 
a proper chela, but Hira Singh suc¬ 
ceeded liim as sadiq chela. Hira Singh 
died somewhere about 1892 leaving him 
surviving two sons, Sampuran Singh 
and B^gta Singh, who did not show 
any inclination to serve the Gurdwara 
Guru Sar in their sacerdotal capacity 
and stayed away in their native village 
without taking any interest in the Gurd¬ 
wara. The mahantsliip of the Gurdwara 
thus became vacant and the villagers, 
in the absence of any regular successor 
to the mahantship on the demise of 
Hira Singh, transplanted Budh Das, 
the contemporary head of the Dliaranf- 
sala Salig Ram, to the mahantship of 
the Gurdwara. The Government con¬ 
firmed the grant of the muafi land in 
Budh Das’s name for the benefit of the 
“dharamsala”. 

Having regard to the history of the 
institution, there cannot be any manner 
of doubt that this description of the 
institution was a mere misnomer and 
and that the real beneficiary under the 
Government’s confirmation of the grant 
was the Gurdwara Guru Sar, wrongly 
described as dharamsala. I may ob¬ 
serve that in old documents the 
words ’’dharam sala” and "gurdwara” 
arc very often used as synonymous, 
as held by the present Bench in its 
judgment dated lOlh January, 1932, 
in Civil Appeal No. 693 of 1929. The 
seeds of future trouble and dis¬ 
sensions were sown by Budh Das. In 
the mutation attested by the Assistant 
Collector on 5th July, 1898, there is 
a reference in col. 13 to a tamlik nama 
dated 2nd July, 1898, vide Ex. P. 5 
at pp. 31-33 of the printed record. In 
this mutation Budh Das, chela of Brahro 
Das, is mentioned as the owner of the 
property in mouza Rattian. The names 
of the transferees, Bishan Das and 
Narain Das, are given in col. 9 as 
holding in equal shares; and in col. 15 
we find that the report of the patwari 
attested by the Girdawar Kanungo both 
dated 26th July, 1898. This report is 
to the effect that Budh Das proprietor 
has gifted away his muafi estate in 
favour of Bishan Das and Narain Das, 
sons of Chetan Das, in equ^ shares 
by way of tamllk. Budh Das died some 
time in 1910 and was succeeded Dy. 
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Narain Das in respect of half the share. 
He was foUowed by the two petitioners, 
who,in th^r turn,succeeded to the same 
share. It is this deed of gift on which 
the Tribunal has based its finding as 
regards adverse possession. 

It is important to note that in their 
petition which, to all intents and pur¬ 
poses, serves the purpose of a plaint 
m these proceedings, the petitioners sim¬ 
ply alleged that they owned and pos¬ 
sessed the property. They did not base 
their title on adverse possession. The 
defendants had no opportunity of meet¬ 
ing this claim and the whole record 
is silent on the point. According to the 
rules of pleadings, it was the duty 
of the petitioners not only to put forward 
the case of adverse possession on which 
they subsequently relied as the founda¬ 
tion of their title but to have further 
given particulars of the allegation. 
Moreover, S. 5, sub-S. (2) of the Sikh 
Gurdwaras Act, under which the peti¬ 
tioners filed their petition of objections, 
is quite clear that the petition shall 
specify the nature of the right, title or 
interest claimed and the grounds of the 
claim. This has not been done, and it 
appears that, during the course of the 
arguments, the point was taken up by 
the^ counsel for the petitioners and, 
curiously enough, was at once accepted 
by the learned members of the Tri¬ 
bunal, with the result that the peti¬ 
tioners* claim was allowed as regards 
the Rattian property on the basis of 
adverse possession. It is not necessary 
to mulitiply authorities dealing with the 
circumstances under which a claim is 
brought on the strength of adverse pos¬ 
session. The earliest case is reported 
as Shiro K.umari Debi v. Govind Shaw 
(1), where it is laid down that 
“ a declaration of title may be made on proof of 
twelve years’ adverse possession. Such a de¬ 
claration cannot however be given on a title 
* not distinctly ’ stated in the plaint or in the 
issues." 

This case was foUowed by a learned 
Judge of the Allahabad High Court 
in Zaki~ud-‘Din v, Nazar Muhammad (2) 
Again, in Somasundarum Chetty v. 
Vadiyelapillai (3), the learned Judges 
following Shiro Kumari Debi v. Govind 
Shaw (1), l^d down that "a declaration 
^nnot be given on a title neither stated* 
in the plaint nor raised on the issues.** 
I may also observe that the question 
of adverse possession is a mixed ques- 
upn of law and fact and, if a party 
claims a title by adverse possession, 
^ duty to make clear allegations 
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in the plaint, and to lead evidence of 
facts from wliich he asked the Court 
to draw the infcrcivcc that the proved 
facts amount in law to adverse pos¬ 
session. In view of the general principles 
and the authorites quoted above the 
finding of the Tribunal that the peti¬ 
tioners had acquired title by adverse 
possession cannot be sustained. There 
is another way of looking at the matter. 
The petitioners and their predecessors 
had been occupying the position of ina- 
hants wliilc in possession of the pro¬ 
perty in suit during all these years and, 
therefore, the mere fact that certain 
mutation had been obtained in cx-partc 
proceedings and entries had been made 
in favour of their predecessor Narain 
Das, cannot be said to be such an 
overt act as might be expected to come 
to the knowledge of the parlies interested 
in disputing the pretensions of the peti¬ 
tioners. It is said that Jiwan Singh 
was the mahant of the Gurdwara Guru- 
Sar, but he is put down as a mere 
granthi, and there is no evidence on the 
record that he was ever duly installed 
as mahant. Furthermore, Budh Das died 
in 1910, and adverse title which might 
possibly have been claimed could only 
commence from his death. On this 
point I need not cite authority except 
Vidya Variithi v. Balusatni (4), where 
the principle is enunciated that a lessee can¬ 
not claim adverse possession for himself 
under Article 144 of the Limitation Act 
during the life-time of the head of the 
mutt who granted liim the lease. On 
the same principle, while Budh Das 
continued as Mahant, the period of limi¬ 
tation did not run against the institution 
of the Gurdwara Guru Sar. In this view 
of the case I would accept Civil Ap¬ 
peal No. 2074 of 1929, against the 
decree passed in suit No. 275 of 1927 
and setting asi?.e the decree, dismiss 
the petitioners’ claim with costs through¬ 
out. (His Lordship then considered Ap¬ 
peal No. 2075 and allowed the same.) 

Addison, J. —I concur, 

B.V./r.K. Order accordingly, 

(4) A I,R 1922 P C 123=65 1 C 161=48 
I A 302=44 Mad 831 (P 0). 
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Bhide, j. 

Elahi Bakhsh and others —Petitioners. 

V. 

Mohammad Ghauns —Opposite Party. 
Civil Revn. Petn. No- 401 of 1932, 
Decided on 3rd November 1932, 
against order of Dist. Judge ,Shahpur and 
Jhang, D/. 2l8t April 1932. 
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(a) Mussalman Wakf Act (42 of 1923), 
S. 2 (c) —Mutlawali cannot be appointed 

under the Act. 

A IMsl'ict Jnclgc has no juviscliction to pass 
anv Older ar-poiiuing a mula'.valli under S. 2 
(c) cf the Act. 28 C 1] 

(b) Civil P. C. (1903), S. 92 —Suit under 
S. 92 is not necessary for appointingMutta- 
y^,aU — Notice to living Multawalis is neces¬ 
sary—Mahomstlan lav/. Wakf. 

A suit uiukr S. 92 is not absolutely ncccssary 
iu all cases of appointing a MulawalU. A Court 
has power to appoint a. Alutawalli in certain 
circumstances and if some Altitawallis arc living, 
a notice to them is necessary before appointing 
aMutawalli. [P 28 C 1] 

Ghnlayn Petitioners. 

.1/. .1. Khun and Uarhhajan Das —for 
Opposite Parties. 

Judgment 

This is a petition for revision of an 
order of the District Judge, Jhang, ap- 
poinling one Mahammad Ghauns as a 
Mutwalli of a mosque. The order pur¬ 
ports to^have been passed under S. 2 
'c'', Mussalman Wakf Act, 1923. On be¬ 
half of the petitioners it is contended 
that the learned District Judge had no 
jurisdiction to pass any order appointing 
a Mutwalli under S. 2 (c) of the afore¬ 
said Act. This contention appears to me 
to be correct. S. 2(c) of the Mussalman 
Wakf Act merely defines the word “Mut¬ 
walli” for the purpose of the Act. It no 
doubt contemplates that a Mutwalli may 
be appointed by a Court of competent 
jurisdiction but it docs not confer any 
power to do so. It is conceded by the 
learned counsel for the respondent that 
the Mussalman Wakf Act, 1923. docs 
not contain any distinct provision for the 
appointment of a Mutwalli by Court, but 
he says tliat under the Muhammadan 
Law, a Qazi is empowered to appoint 
a Mutwalli and that the Court can per¬ 
form the functions of a Qazi. The learn¬ 
ed counsel for the petitioners had urged 
that the poper procedure was to file a 
,suit under S. 92, Civil P. C. It appears 
Ihowever that tliis procedure is not abso¬ 
lutely necessary in all cases: cf. A.I.R. 
!i924 Cal. 441. It would appear from 
para. 165 of the Principles of Muham¬ 
madan Law by Mulla, that a Court has 
power to appoint a Mutwalli in certain 
.circumstances. The learned District 
Judge has not however gone into the 
question as to whether those circum¬ 
stances existed in the present case, and 
Iwhether a suit was necessary. The learn- 
led counsel for the petitioner has stated 
I tha t there were three Mutwallis for this 
!mosque, of whom one has died. Two 
'of the Mutwallis are said to be living 
and in charge of the mosque. It ap¬ 
pears that no notice was given to them. 


I accept the petition for revision and: 
setting aside the order of the learnedi 
District Judge remand the case to himj 
for redccision after issuing notices tot 
ail interested persons. I leave the par-; 
lies to bear their costs. 

Petition accepted. 


R.K. 
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Jai Lal, J. 

TJnhamviad Uviar Jlayat Khan —Plain¬ 
tiff—Appellant. 

V. 

Al'uhammad Zaman —Defendant—Res¬ 
pondent. 

Second Appeal No. 491 of 1932, De¬ 
cided on 13th October 1932, against order 
of Dist. Judge, Savgodha, D/- 23rd De¬ 
cember 1931. 

Easements Act (1882). S. 15-^Easemenl of , 
light and air through holes in joint wall divid-^ 
ing two tenements can be claimed—Easement* 

Act (1882), S. 4. 

The plaintiff and the defendants were the joint 
owners of the wall dividing their properties. 
The plaintiff’s house bad otherwise acquired an 
easement of receiving light and air through holes 
in that wall. The defendant obstructed it : 

J-Icld : that the fact that ffte wall wa? joint 
does not prevent the acquisition Of the caseinout 
claimed, the defendant’s property adjoining the 
wall and not the wall itself being the servient- 
tenement. [P 29 C Ij 

M. L. Puri —for Appellant. 

B. C. j\Iancha7ida —for Respondent. 

Judgment 

The plainliff and the defendant are 
owners of adjoining houses in Sargodha. 
The plaintiff’s house, it has been found, 
has been in existence for more than 
20 years and in the southern wall of 
this house there are two holes which had 
been giving light and ventilation to the 
plaintiff’s house for more than 20 years. 
On the south of the wall in which 
these holes exist is the land of the 
defendant on which he has recently 
built a house and in doing so has built 
up against the wall in which the plain¬ 
tiff’s ventilators are and has thereby 
closed them. The plaintiffs consequent¬ 
ly instituted this suit out 6f which this 
second appeal has arisen for 
tion and other consequent reliefs. Ine 

District Judge on appeal has found that the 

wall on which these holes exist is the 
joint wall of the plaintiff and the defen- 
dant. But being of an opinion that an 
easement cannot be acquired a^inst a 
person’s own property and as the jvau 
has been found by him to jomt 

property of the plaintiff and the defen¬ 
dant he lias ^smissed the smt holding 
that the plaintiff' could not acquire an 
casement in the joint wall. 
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^There has, in my opinion, been a 
misapprehension in the mind of the 
learned. District Judge as to nature of 
the plaintiff’s suit. The easement claimed 
by the plaintiff is^ against the defendant’s 
property which is to the south of the 
joiat wall. The wall is the means of 
enjoying the easement. The easement 
is not, claimed against or in the wall: 
It is no't the wall which is the servient 
tenement but the defendant’s land to 
the south. It is therefore clear that 
the plaintiff who is the owner of the 
property to the north is entitled to an 
easement, on the facts found by the 
[District Judge, against the land of the 
defendant, which is to the south. The 
question whether the defendant is en¬ 
titled to close the ventilators as a joint 
owner of the wall has nothing to do with 
the enjoyment of the easement. If the 
defendant had claimed, which he did 
not claim, in his written statement that 
he as a joint owner of the wall was 
entitled to close the holes in it that 
question would have had to be deter¬ 
mined with regard to the respective 
rights of the parties as joint owner of 
. the wall. As I have already stated the 
defendant clid^ot claim any such right 
and no such right has been claimed 
even before me. I am unable to under¬ 
stand how the defendant as a joint 
owner of the wall could close the holes 
which the plaintiff made in the wall 
more than 20 years ago. On all these 
grounds therefore the action of the de¬ 
fendant in building up against the holes 
therebjr stopping the access of light 
and air of the plaintiff’s, house was 
illegal and unauthorised and the plain¬ 
tiff is certainly entitled to the relief 
for that reason. What relief the plain¬ 
tiff is entitled to is a matter which 
should be determined by the learned 
District Judge on a consideration of 
all the facts of the case. The case 
'Wll go back to the District Judge un¬ 
der S. 151, Civil P. C., with directions 
to decide the appeal of the plaintiff, 
the defendant’s appeal before liim having 
been disposed of by this order. Costs of 
parties will abide the result. 


%M*N. 


Appeal alio wed . 
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Ohand. J. 

MU Ja« Kttfltr'—^Plaintiff—Appellant. 

V, 

MU Bhdg Devi —^Defendant—Bespon 

Appeal No. 1984 = of 1981. De 
March 193St'' 
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(a) Specific Relief Act (1877\ S. 54—Mere 
prescriptive right is not sufficient— Obstruc¬ 
tion must amount to actionable nuisance. 

Tho inoro fact that tbo pliiinlifT posso.'^ses .a 
proacriptivo easoment of light and air on tho pro¬ 
perty of tho defendant, is not by itself stiffii ioiit 
to justify the grant of an injunction, la order 
to entitle him to this relief it is fui-tlior neces¬ 
sary to show that the obstruction coiaphainccl of 
amounts to an “actionable nuisance'’: Colls v. 
The JIo}tiei\nd Colonial Stores (1901) A. C.'179; 
A. I. n. lOU P. C. 45, Ref. [P 31 0 IJ 

(b) Easements Act (18S2), S. 15—Perpe¬ 
tual injunction—Reflected light cannot be 
taken into consideration. 

Where the deprivation of light and .air is very 
substantial and the plaintiff has suffered a legal 
wrong, reflected light is not to be taken into con¬ 
sideration in considering the question of granting 
perpetual injunction to liini. Reflected light is 
a different kind of light from that to which the 
plaintiff is entitled by pre.<cription: Prine v, Hil- 
ditch, (1930) 1 Ch. SCO; Dent v. Mart Co. 

(1886) 2 Pq. 2.38, Ref. [P .32 C 1] 

(c) Civil P. C. (1908), S. 24-^District Judge 
can transfer suit remanded to one Court by 
Additional District Judge to another Court 
under his control—Punjab Courts Act (1918), 
S. 34. 

The move fact that proceedings on remand 
under O. 41, R. 25, Civil P, C., are piooeodings 
in appeal, which remained pending in the Court 
of tho Additional .Judge does not affect the power 
of the District Judge under S. 24, to liansEei* any 
suit, appeal or civil proceedings from one subordi¬ 
nate Court to another Court of equal ()!• compe¬ 
tent jurisdiction. hloroover S. 34, Punjab Courts 
Act, authorizes every District Judge to direct by 
written order lhat any civil business cognizable 
by his Court or the Courts under his control shall 
be distributed among such Courts in such a 
manueras he thinks fit. Therefore the order of 
the District .Judge transferring the inquiry from 
the Court to which the suit was remanded by 
the Additional District Judge to another Court 
under his control is not ultra vires. [P 31 C 2j 

(d) Easements Act (1882), S. 15—Window, 
Valuable source of light and air—Pecuniary 
compensation not adequate—Defendant threa¬ 
tening to block it—Proper remedy is perpe¬ 
tual injunction. 

Where the window in the wall of the room 
of the first floor of plaintiff’s house is much 
more valuable to the plaintiff as a source of natu¬ 
ral light and air, and pecuniary compensation 
cannot afford adequate relief to him for the 
threatened infringement of such an easement, 
tho only appropriate order that can bo passed is 
the grant of a perpetual injunction directing the 
defendant to so construct liis house as to leave 
forty-five degrees of unobstructed light to enter 
into the window of the room in the first floor of 
the plaintiff's house. [P 32 G 2] 

Mehr Chand Mahajan — for Appel¬ 
lant. 

Jagan Nath Aggarwal — for Respon¬ 
dent. 

Judgment 

The plaintiff, Mt. Jas Kaur, 
is the owner of a four storeyed 
house in Kucha Gogi Tarkhan, Mohalla 
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Sathan, Lahore City. In the northern 
wall of this- house there is a ventilator 
through wlnicli light and air used to get 
into one of the rooms on the ground 
floor, and there is a window opening 
in one of the rooms of the first floor. 
The defendant Mt. Bhag Devi is the 
owner of a plot of land adjoining the 
northern wall of the plainlitt’s house. 
Tills plot was lying vacant unlil a short 
time before the suit. In May 1930 the 
defendant began to construct a house 
on it and in doing so she completely 
blocked the ventilator, and was about 
to block the window of the plaintiff’s 
house, when the latter instituted a suit in 
the Court of Mr. Jagadish Narain Kapur, 
Subordinate Judge 4th Class, Lahore, 
for issue of a mandatory injunction for 
the demolition of the wall in front of the 
ventilator and a perpetual injunction di¬ 
recting the defendants not to close the win¬ 
dow. The defendant denied the plaintiff’s 
ownership of the alleged dominant tene¬ 
ment and the e.^istence of the case¬ 
ment of light and air through the v'enti- 
lator and the window, and pleaded that 
even if the easement was established, 
the obstruction had not caused, nor was 
it likely to cause, such diminution of 
light and air as would entitle the plain¬ 
tiff to get the injunction prayed for. 
Ii was also urged that the suit regarding 
the window was premature, that proper 
court-fee had not been paid on the 
plaint and that the plaintiff was es¬ 
topped from maintaining the suit by 
her acts and conduct. 

On these pleadings Mr. Jagadish Narain 
framed the follo’ing issues: (1) whe¬ 
ther it is necessary that court-fee should 
be paid separately for each prayer. 
(2) Whether the suit regarding the 
window is premature. (3) Whether the 
plaintiff has got a right of easement 
regarding the window and skylight (4) 
Relief. 

The learned Judge found issues 1 
to 3 in fav’our of the plaintiff and 
decreed the suit, issuing the injunction 
prayed for. From this decree the de¬ 
fendant preferred an appeal in the Court 
of Mr. M. S. Mirza. .Additional Judge, 
Lahore, and contended inter alia that 
there had been no proper trial of the 
suit as issues had not been framed on the 
pleas denying the plaintiff’s ownership of 
the dominant tenement and alleging es¬ 
toppel on her part. It was also urged 
that the trial Judge ought to have made 
an enquiry into the question as to 
whether the construction of the defen¬ 
dant’s house had caused, or was likely 
to cause, such diminution of light and 
air as would justify the grant of relief 


by way of injunction. The additional 
Judge accepted these contentions and 
remanded the case under O. 41, R, 25, 
for the trial of the following three 
issues: (1) Whether the plaintiff« is 

the owner of the house in respect of 
wliich the easement is claimed. (2) 
Whether there is such diminution of 
light and air as to justify an injunction. 
(3) Whether the plaintiff is estopped by 
her act or conduct from bringing the 
present suit? 

On the date when the remand order 
was passed, Mr. Jagdish Narain, who 
had originally tried the suit, had been 
transferred and Mr. Des Raj Pahwa 
had taken his place. The case was ac¬ 
cordingly assigned to him for enquiry 
into these issues. But before Mr. Des 
Raj could deal with the matter, another 
Subordinate Judge of the 4th Class, 
Mr. Cornelius had been attached to the 
district and in order to find work for 
him a number of cases, including this 
case, were transferred from the. Court 
of Mr. Des Raj to that of Mr. Corne¬ 
lius, by a written order of the District 
Judge. Mr. Cornelius held the enquiry 
into the issues which bad been sent down 
by the Appellate Cour^^nd submitted 
his findings on them. He held that the 
plaintiff was the owner of the domi¬ 
nant tenement, that no acts or conduct 
on her part were proved by reason of 
wliich she might be estopped from main¬ 
taining the suit, but that the diminution 
of light and air was not such as to 
justify the issue of the mandatory in¬ 
junction prayed for. The remand re¬ 
port was considered by the learned Addi¬ 
tional Judge, who agreeing with the 
findings of Mr. Cornelius accepted the 
defendant’s appeal and dismissed the 
plaintiff’s suit with costs throughout. 

The plaintiff has preferred a second 
appeal to this Court and the first con¬ 
tention raised on her behalf is that the 
order of the Additional Judge remand¬ 
ing the qase under O. 41, R. 25, was 
illegal and unjustified. It is argued that 
the issues originally framed by _Mr. Jag¬ 
dish Narain were comprehensive of all 
the material points which arose for con¬ 
sideration in the case, that the defen¬ 
dant had full opportunity of leading 
evidence on them, but failed to do so 
^nd therefore she could not ask for a 
remand in order to fill the gaps in 
her case. After hearing counsel at 
length and e.xaniining the relevant ^por¬ 
tions of the record, I am of opinion 
that this contention is without force. 
The defendant had definitely pleaded 
that the plaintiff was not the owner of 

the alleged dominant tenement, but was 

« 
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merely an occupier thereof and as such this circumstaiireL dna4. rmt rrfW iht it 
was not competent to maintain the suit, power of the 
She had also pleaded estoppel and acqui- S. 24 

escence. Neither of these matters was hiw- suit, appeal or ^ 

Tssue^q TT subSreUnate ^t to ano her Cour" ^ 

Issues 3 .and 4 tyhich covered the mate- of equal or competent h 'h Un.^ T 

rial points in dispute were couched in Moreover S 34 Puni ib r , o of \. ,’ 

general terms, and did not specifically authorises cverrfa st c Judge to 'Mi’ 

the plea rect by written order’'thit’^any civd 
that the alleged infringement of the business congnizable by his Couri nr 

easement was not of su^ a nature as the Courts under his control shall be 

Uet^bv ^Ji-ant to claim re- distributed among such Courts in such 

her by grant of a mandatory injunction, a manner as he thinks fit.” It canimt 

/n point out that bc sctiously contended that proceedings 

mere fact, that in the Court to which a case has been 
the plaintiff possesses a prescriptive ease- remanded under R. 25 is not “civil 

property business” within the meaning of tins 

^^^tion. I hold therefore ?hat the order 

^ent >,to justify the giant of an injunc- of the District Judge transferring the - 
^J} order to entitle her to this enquiry to the Court of Mr. Cornelius 
further necessary to show was not illegal or ultra vires 
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that the obstruction complained of 

amounts to an ‘‘actionable nuisance” as On the mei-UQ Ur^th 
explained in the well known decision cepted the findino- i ■ 

cafe u*dra‘ -- -i—dmg the 

'The second point raised by. the appel- donfble^ nSfsancl'"" mtd Tf’To ' wf°,t‘'* is' 

^^g°“enfrus2d^ thi appropriate relief which should be 

0^1 R 2s tn^Mr granted to her. Before discussing this 

the ^ ^ Pahwa, point, it seems neccssarv to observe 

^r;!,uu\'X£T'sSL'?iSs 

peal, that ihe^proceethngs on fehfnd 'fharifl^ 

were merely proceedings in that an- fr.n not possible to 

peal, and that the oidy person who PpY^ion of judgment of the 

could modify the order of the Additional Mav^^^ig'qf23rd 
Judge Erecting enquiry by a particular which a description of 

Subordinate Judge was the Additional question is given and 

Judge himself and not the District source^^f li^ht^ Tt 

possessed the general power of superin- ^ correctly stated 

tendence and transfer over all Court^ 5.."! A’"® .‘1'= 

subordinate to him. No authority, statu- lower Couits were neither 

tory or judicial, has been cited in sun- accurate nor full. In order to avoid a 

port of this ingenious contention and remand, both parties got pre- 

after hearing counsel, I am not prepared ^ad filed it in tliis 

to accept-it. It is no doubt true that ® is a^itted as correct 

proceedings on remand under R. 25 the plaintiff and defendant, both of 

were proceedings in appeal, which re- ^aom nave affixed their signatures on 

mained pending in the Court ot the t5’ been marked as Exhibit D 

Additional Judge; but, in my opinion T • shows that the venti- 

-- y pillion, lator is the only opening through which 

(1) [1904] A 0 179=73 L J Ch 484=90 L T ^ae of the back rooms of the ground 

687=68 W B 80=20 TLB 476. floor used to receive natural light and 

' tfli=£t 4 iT«w« ^ A air direct from the sky. The western 


•w> . 


wall of this room adjoins the house of 



32 Lahore 'Mt. Jas Kuar v. Bhag Devi (Tek Chand , J.) 1933 


one Pir Bakhsh and is absolutely blind. 
On the south, there is another backroom 
belonjiinj? to plaintiff, which is itself 
\'cry dark: and towards the cast is the 
bi" front room which opens into the 
street. The learned Additional Judge 
has treated the room in question as a 
part and parcel of this front room and 
has i;iken into consideration the sources 
th(‘ugh which light and air enter that 
room. 

Adndiicdly, this is an erroneous des¬ 
cription of the room, and this error \'i- 
tiates the findings and the ultimate de- 
cisioji of the case by ilic learned Judge. 
By constructing a solid wall in front 
ot the ventilator, the defendant has 
completely blocked the only source from 
which the room received light and fresh 
air. The situation of the door on the 
first Hooi* is exactly the same, the only 
point of difference being that the open¬ 
ing is in the form of a window, which 
the defendant has not been able to block 
as the suit \vas promptly instituted by 
the plaintiff and a temporary injunction 
issued Slopping the building. There is 
howc\-cr no manner of doubt that if 
the defendant is allowed to construct 
the proposed wall against this window, 
the comfort, convenience and usefulness 
of the plaintiffs room in the first floor 
will be very materially interfered with, 
having regard to the character of the 
building as a residential house situate 
in a crowded lane in the city of Lahore. 


Additional Judge to the contrary is 
erroneous. The only question which re¬ 
mains now to be considered is as to 
the form of relief to be granted to the 
plaintiff. As regards the ventilator, it 
is no doubt true, as has been pointed 
out already, that it was the only aper¬ 
ture from wliich natural light and air 
could enter the room. The dimensions 
of the ventilator are l’-7” x l’-9” but 
the plaintiff herself had fixed into it 
a wooden frieze, which had nine star¬ 
shaped holes, each whole being 2^” 
in diameter, and the total area of the 
holes being 22 square inches. Having 
regard to this fact and also taking into 
consideration the loss which would be 
caused to the defendant by a demolition 
of the wall, which has been constructed 
already, I think the appropriate relief, 
so far as tliis obstruction is concerned, 
is the grant of compensation, which 
I assess at Rs. 150. The window in 
the northern wall of the room of the 
first floor is however much more valu¬ 
able to the plaintiff as a source of natural 
light and air, and pecuniary compensa¬ 
tion cannot afford adequate relief tc 
her. For the threatened infrigemeni 
of this easement, the only appropriate 
order that can be passed is the grant 
of a perpetual injunction directing the 
defendant to so construct her house as 
to leave forty-five degrees of unobstruc¬ 
ted light to enter into the window of the 
the room in the first floor of the plain¬ 
tiff’s house. 


It is not seriously denied that the depri¬ 
vation of light and air is very substan¬ 
tial and that the plaintiff has suffered 
a legal wrong, but it is contended that 
the plaintiff can, by making structural 
alterations in his building, arrange to 
receive into these rooms reflected light 
from the front room. But, as observed 
by Maugham. J., in the recent case of 
Price V. Hilditch (3) (506), 


“it has been well settled for at least a generation’ 
ithat reflected light is not to be taken into con- 
Isidcration in a matter of this kind. It was ori- 

* ./luc/tOH JV/flrZ Co* (4) 

'that glazed titles would perhaps afford to the 
plaintiff such light as he had before the altera¬ 
tion, but Wood, V. C., pointed out that there was 
nothing to compel the defendant or bis successors 
to tile the well with glazed tiles or to maintain 
the tiles; and it was in any case a different kind 
of light from .that to which he was entitled by 

prescription.” 

I hold therefore that the infringement 
of the easement amounted to an “action¬ 
able nuisance,” and the decision of the 


(3) [19S0] ^ 500=99 L J Ch 299—143 

• L T 33. 


For the foregoing reasons, I accept 
the appeal, set aside the judgment and 
decree of the learned Additional Judge, 
and in lieu thereof pass a decree in 
favour of the plaintiff against the de¬ 
fendant for payment of Rs. 150 as 
damages for obstructing the ventilator 
in the room on the ground-floor of the 
plaintiff’s house, and also issue a man¬ 
datory injunction to the defendant di- - 
reeling her to so construct her building 
as to leave forty-five degrees of un¬ 
obstructed light to enter into the win¬ 
dow of the room on the first floor 
of the plaintiff’s house. As the plain¬ 
tiff has succeeded on all points, she 
shall get her costs in all Courts. 

K.N./R.K. Appeal allowed. 

(4) [1866] 2 Eq 238=35 L J Ch 555=12 Jut 
N S 447=14 L T 627=14 W E 709. 
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Ralla Ram v. Bhana Mal (Bhide, J.) 
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Bhide, J. 

•Appellant;. 
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C/ • 

Ralla Ram —Defendant 


V. 


•plaintiff and 


Bhana Mai and others- 
Defendants—Respondents. 

Second Appeal No. 636 of 1931, De¬ 
cided on 5th July 1932, against decree of 
Dist. Judge, Jullundur, D/- 7-1-31. 

Civil P. C, (ld08), S. 100 — Question 
whether person’s intention is to acknow* 
ledge liability is one of fact—Limitation Act 
<1908), S. 19. 

The question whether a person’s intention is 
to acknowledge an existing liability or not is 
one of fact and the finding on such fact is not 
one which can be interfered with in second 
appeal. [P 33 C 2] 

(b) Limitation Act (1908), S. 19—Mortgagee 
mortgaging property mortgaged to him — 
Recital in deed that property is mortgaged 
to mortgagee is acknowledgment of exis¬ 
tence of mortgage. 

The recital in the subsequent mortgage deed 
to the effect that the property had been mort¬ 
gaged in favour of the mortgagee and that he 
was re-mortgaging it amounts to an acknow¬ 
ledgment of the existence of the mortgage at 
the time: 9 P. B. 1897; 1 X. C. 510 and 11 
I. C, 377, Bel. on. 8 Bofn. 99, Dist. 

[P 33 C 2; P 34 C 1] 

Achhru Ram —for Appellant. 

Anant Ram Khosla —for Respondents. 

Judgment 

Civil Appeals Nos. 636 and 580 of 
1931 are connected and will be dis¬ 
posed of together. They arise out of 
two suits for redemption of mortgages. 
"Phe material facts were briefly as fol¬ 
lows : Two persons, named Shiv 

Dayal and Mangal, mortgaged the 
property in dispute in favour of 
Dulo Mai for Rs, 80 on 27th 
October 1862. They incurred a further 
charge, of Rs. 43 on the same property 
on 10th May 1865. On the 11th of May 
1869 the mortgagee Dulo Mai mort¬ 
gaged the same property in favour of 
Kishen Chand for Rs. 123. Shiv Dayal 
and Mangal died without issue and their 
heir Dhanna Mai transferred the equity 
of redemption to one Bhana Mai. One 
of the suits for redemption referred to 
above was instituted by Bhana Mai; 
^e^otber suit was instituted by Ralla 
RamVa. descendant of Dulo Mai and was 

mortgage 

•efl^cted. Mai in favour of Kishen 

Chand on lltfi" rMay 1869. Both these 
suits were decreed by the trial Court 
Appeals were preferred to the learned 
District Judge by RaUa Ram and Bhana 
Mai respecuvely. As regards the former 
appe^ the learned District Judge held 
"■lat the ^appeal was not competent, inas- 
tuch as L^as filed only from the pre¬ 
fix 6 



liminary decree while a final decree had 
also been passed before the instiiutiou 
ot the appeal. The learned District 
Judge rehed upon A. /. R. 1928 La/i. 

in support of this view. The learned 
Judge,however, also went into the facts 
of the case and decided against the 
appellant on the merits. In the latter ap¬ 
peal, the learned Judge pointed out that 
the decree in favour of Ralla Ram had 
become infructuous, inasmuch as Bhanq 
Mai had also been given a decree for 
red^ption of the original mortgage 
by Shiv Dayal and Mangal. Subject to 
this observation the appeal of Bhana Mai 
was dismissed. From these decisions 
Ralla Ram and Bhana Mai had pre¬ 
ferred second appeals. 

In the appeal by Ralla Ram the lear¬ 
ned counsel who appeared for him con¬ 
tended that the learned District Judge’s 
view that the appeal before him was. 
not competent though supported by A. 

/j- Lali. 73, was not sound as 

that decision was opposed to some later 
Full Bench rulings of other High Courts. 
He therefore requested that a reference 
might be made to a larger Bench for 
reconsideration of the poijit; but as 
the learned District Judge has gone in¬ 
to the facts of the case and decided on 
the merits, I do not consider it neces¬ 
sary to make any reference on this ques¬ 
tion of law as I have come to the con¬ 
clusion that the learned District Judge’s 
decision was correct on the merits and 
must be maintained. As regards the 
facts of the case, the only point which 
the learned counsel urged was that the 
suit was time barred. The mortgage was 
of the year 1862, as stated already; the 
suit was instituted on the 8th of May 
1929. In order to bring the suit within 
limitation reliance was placed on an 
acknowledgment of the mortgage con¬ 
tained in the deed executed by Dulo 
Mai in favour of Kishen Chand on 
11th May 1869. The learned counsel 
for Ralla Ram has urged that the recital 
in the mortgage deed of 1869 was only 
descriptive and did not amount to an 
acknowledgment of liability within the 
meaning of S. 19, Limitation Act. 
This contention does not appear to me 
to be sound. In the first place, the 
question whether Dulo Mai's intention 
was to acknowledge an existing lia¬ 
bility or not is one of fact and the 
finding of the learned District Judge, 
is not, I think, one which can be inter¬ 
fered with in second appeal. Secondly, 
it appears to me that the recital in the 
mortgage deed to the effect that the 
property had been mortgaged in 1862 
in favour ’of D ula Mai and that he 
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;was re-mortgaging it in favour ofKishen 
•Chanel did amount to an acknowled- 
!ment of the existence of tlie mortgage at 
Ithe lime. The view taken by the learned 
'District Judge is supported by Jalli v. 
Pir Baksh (1) on which he has^ relied. 
The learned counsel for appellarit cited 
Dhanna Vithal v. Govind Sadvalkar 
but this ruling was considered and dis¬ 
tinguished in Jalli v.. Pir Baksh (1). 
There are other authorities also to support 
the same view: see for example 
Mai V. Ilahi Baksh (3) and Han Chand 
V. Phiraya Ram (4)., I therefore see no 
reason to interfere with the learned Dis¬ 
trict Judge’s decision and dismiss the 
appeal of Ralla Ram with <^sts. 

Coming now to the appeal of Bhana Mai, 

the only point which was urged was that 
the learned District Judge has himself 
remarked that the decree m favour ot 
Ralla Ram had become infriictuom and 
that under the circumstances Bhana 
Mai’s appeal should have been accepted 
and Ralla Ram’s suit dismissed. But 
at the time the suit was instituted 
Ralla Ram had a right of redemption. 
It was further possible that Bhana Mai 
might not have complied with the terms 
of the decree for redemption which was 
passed in his favour and in that case 
Ralla Ram could have redeemed the 
property on the basis of the 
passed in his favour. It seems to me 
therefore, that the learned D^stuc 
Judge was right in rejecting the appeal 

It has been pointed that there is 
a slight error in the decree-sheet, inas- 
-much as the number of the suit has 

not been correctly F''?"' T^?252™and 
of Ralla Rams suit is 363/252 ana 

not 359 as given in the decree-sheet. 
The number should be correct^, ine 
mistake is purely a clerical opc. The ap¬ 
peal is dismissed with costs in other 

jespects. , • j 

p.N./r.k. Aryyeal dismissed. 

'(I) [1897; 
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hundi against same defendants Suit con" 
tested by only one defendant and stayed at 
his instance—It is unfair to plaintiffs to stay 
suit. 

Plaintiffs, whose three previous suits on hundis 
bad been disposed of and decreed against certain 
defendants brought a suit on a different hundi 
against practically the same defendants. It was 
defended on the same ground, but only one of the 
defendants was contesting the suit aud it was 
stayed under S. 10 at his instance : 

ileld-. that the suit being on different hundi 
and only one of the defendants contesting it, it 
■was unfair to the plaintiffs to stay proceedings in 
the suit even if it could be legally donc^^ ^ 

(b) Civil P. C. (1908), Ss. 10—Application 
from order under S. 10—High Court can 
interfere if suitable grounds are disclosed. 

The High Court has jurisdiction to interfere on 
an application from an order passed under S. 10, 

-1 rT^oi^-Oi 


(2) [1884 

(3) [1909 


9 P R 1897. 
8 Bom 99. 
lie 510. 


(4) [1911] 11 I C 377. 


if suitable grounds arc disclosed. 


[P 34 C 2] 


A. I R 1933 Lahore 34 

J Ai LaIji J* 

]Sfanak Chand and others Plaintiffs 
Petitioners. 

V. 

Ishar Das and oi/irrs—Defendants— 
^Ee7n. Petn. No. 29G ot 1931, 

Decided on 21th Felm|a.y 1932^_^_^ 


II. C. Kumai —for Petitioners. 

Ajit Prasada —for Respondent. 

Judgment 

This is a petition for revision of an 
order passed by the Subordinate Judge, 
First Class, Delhi, under S. 10, Civil 
P. C., staying the petitioners’ suit 
against the respondent and eight others. 
The suit was based on a hundi and it. 
appears that three previously instituted 
suits on different hundis have been^ dis¬ 
posed of by the Senior Subordinate 
Judge of Delhi and decreed against 
the defendants. The present suit is 
against practically the same defendants 
and is being defended on the same 
ground- It, however, appears that only 
one of these defendants is contesting 
the suit and it is at his instance th&X 
the proceedings have been stayed. Ihe 
suit being on a different hundi ana 
only one of the defendants contesting 
the right of the plaintiffs it is, in my 
opinion, unfair to the plaintiffs to stay 
proceedings in a suit, like this, even ii 

it could legally be done. 

A preliminary objection was taken 
that this Court is not entitled to 
tertain an application for revision ir^ 
an order passed under S. 10 
authority was cited in support ot tms 
contention. Later authority however i 
dines to the view that this Court has 
jurisdiction to interfere m such cases it 
suitable grounds are ^^^clo^d. 1 a 
cordingly overrule the preliminary 
jection and, accepting the 
iside the order of the Subordinate 
Tudffe staying the suit under b. 

CivU P. C., and direct P™ Xhe 

with it in accordance with law. The 
costs of this petition shall be borne hyr 

the parties. ,, , 

b m./e.k. Pet,Uon allowed. 
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Agha Haipaii, J. /After stating far 

Nagat' Singh —Convict—Apnollant. evidence, his Lordsli 
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2^7n pi‘ ro )—O p pos i t o Pa r t y. 

Criminal Appeal No. 455 of 193‘2, De¬ 
cided on 8th ,7ulv 1932. 

Penal Code (I860), S. 397—“Uses’’ in¬ 
cludes carrying weapon for purpose of over¬ 
awing victims of dacoity. 

The word “uses” in S. 897 should bo given 
widor niciiDiiig and should not bo coutiued iiieroly 
to cutting, stabbing or shooting (as tho case may 
be) but also to carrying tho weapon for the pur¬ 
pose of overawing the victims of the dacoity. If 
a dacoit is armed with a gun or a chhavi then 
undoubtedly he inspires his victim with the feel¬ 
ing of fear and tho power of resistance is to a 
gi-eat extent paralysed : A. I. li. 192G Sind 150. 

[P35C2] 

Des 22aj Sawney, (Public Prosecutor )— 
for the Crown. 

Facts 

On the night intervening between 
21st and 22nd October 1931, a dacoity 
was undoubtedly committed in the house 
and shop of Punun Singh, P. VV. 2, 
a resident of the village Sundarpura 
in the district of Ferozepo: e. Punun Singh 
was sleeping outside his shop on the 
1 • Question \yhen someone prong- 
ed mm with a stick in his chest and 
woke him up. He found that he was sur¬ 
rounded by a number of dacoits who 
^k^ him to produce his valuables. 
He demurred and consequently was mal- 
trea^d. Some of the dacoits entered 
ms house where his son, Daulat Ram, 
5‘ w brother, Moti Ram 

• ' iC/r • some ladies were sleep¬ 
ing. Moti Ram ran away after a slight 
l^ating and did not return till after 
the dacoits had left. Daulat Ram was 
Resent all the time and so was 
Mt. Gango, P. W 12. wife of Moti 
Karri, ihe dacoits broke open several 
trunks in the house and, rifling their 
contents, carried away the booty. They 
also took away a tin of ghee, Ex P -63 
bearing the name of Punun Singh in 
Landa characters. One of the dacoits 
remained standing outside the house 
and was firing his gun to scare away 
such villagers as might come to the 
rescue of Punun Singh. When the da¬ 
coits left the house and the shop of 
Punun Singh, the neighbours arrived 
the morning Moti Ram lodged 
T ? f^fc>rmation Report at the 

Jalalabad po4ce station in the district 
of Ferozepore. The police soon arriv¬ 
ed at the spot and took up the investi¬ 
gation as a result of which six per¬ 
sons were put on trial under S 395 
read with S. 397, Penal Code. 


Judgnnent 

/After staling farts and discussiiig 
evidence, lus Lordsliip procccdcil). In 
my opimoii, on the evidence as ii.sumds 
the case against all the accused pcrscjis 
as lully’ established. As regards the (lucs- 
tion of sentence, I felt some (l,)iil)t as 
regards the applicability of S. 327 
4 dial Code, to tlic case of Na‘*'ar 
son of Vir Singh, and Naiika Singh’ 
accused. According to the prosecuii. 
evidence Nanka Singh carried a gun 
and Nagar, son of Vir Singh, was 
armed with a chhavi; S. 397, IVnal 
Code provides that, if a person ai the 
time of commuting dacoity uses anv 
deadly weapon, the niaximuni punish¬ 
ment, to which he is lialilc. is seven 
ycais. It does not appear tliat tlicse 
two dacoits used tlieir rcspccli\ c wea¬ 
pons upon any of the inmates of tlie 
house of runun Singh. The onlv evi¬ 
dence IS that Nanka Singh was'firing 
the gun in order to frigiiicn away the 
possible rescuers from ilic village. 
As regards the chhavi, there is no c\d- 
dence that Nagar, son of Vir Singli 
made any particular use of it upon any 
one of the inmates wliile the dacoity 

Z"",? P^gi'ess. Under these circums¬ 
tances I felt some dlfficuUv as to the 
applicability of S. 397, Penal Code, as 
on the facts stated above, it cannot 
be said that the accused used or em- 
ployed tlicir deadly weapon at the 
time of committing the dacoity upon 
any human being. My attention was 
however directed to a case re¬ 

ported as Nazar Shah v. Emperor ( 1 ) 
where It ha5 been laid down by Wd 
learned Judges of the said Court that 

Code 

shou d be given a wider meaning and 
should not be confined merely to cut¬ 
ting, stabbing or shooting (as the c^se 
may be) but also to carrying the wea 
ppn for the purpose of overawing the 

i™ld the dreoUy, 

the feH L*' victim wirii! 

voe- fear and the power of 

^ ^"^^t extent pYralyt I 

ibie un'^easo'^.- 

absence of any other 
obliged to accept it 

I “Pholdthecon- 
and sentences of all the accused 

appeals preferred by 

R.M./r .K. Appeals dismissed. 

(1) A IB 192G Sind 150=92 I C 750=27 
Or L J 334=20 S L R 46. 
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Addisok, J. 

Bavi Kishan and others —Accused. 

V. 

T'm pero ?—Opposite Party. 

Criminal Bevn. No. 1361 of 1931, 
Decided on 26th February 1932, case re¬ 
ported by Scss. Judife, Fero;'epore. 

(a) Criminal P. C. (1898), S. 107—Essen¬ 
tials for order under, laid down. 

It iiuist be proved, for S. 107, Crirninal P. G., 
to applv that a per>!ou is likely liinisolf to com¬ 
mit a breach of the peace, or that a person is 
likely to do a wrongful act that may probably 
occasion breach of the peace. The mere fact that 
certain Sahulcars were threatening to get the 
/.ainindars imprisoned as they would not pay 
their debts is not suflicient as it would not neces¬ 
sarily be the doing of a wrongful act as debtors 
can l»e imprisoned in execution of decrees, and if 
a rightful act causes tension likely to lead to a 
breach of the peace, the doers of that act can¬ 
not l)e placed on securitv. [P 36 C 2] 

(b) Criminal P. C. (1898), S. 561-A—Irrele¬ 
vant remarks in order of reference expunged. 

Where an order of reference is for the most 
part irrelevant and in several portions uncalled 
for. objectionable and without jurisdiction and 
would be a source of trouble, the High Court ex¬ 
punged from the record the whole of the refer¬ 
ring order of the Sessions Judge except the re- 
leveut portions. [P 36 C 2] 

J. L. Kapui —for Accused. 

C. U. Carden Noad —for the Crown. 

Order 

This is an unnecessarily long re¬ 
ference by the Sessions Judge, Ferozc- 
pore, recommending that the order of 
the Magistrate, First Class, placing five 
persons on security unde^ the provi¬ 
sions of S. 107. Criminal P. C., be 
set aside. The learned counsel, who 
appeared for the five persons bound 
down, stated that he did not wish to 
refer to any part of the order of the 
Sessions J'udge, except the last three 
pages, commencing with the words, 
“Now as to the evidence on which the 
judgment of the learned trial Judge 
etc.,” as it was irrelevant; wliile the 
learned Government Advocate asked me 
lo delete from the record all the order 
of the Sessions Judge except what the 
learned counsel for the petitioner relied 
on and the first paragraph of the order, 
on the ground that all the rest was 
irrelevant and wichout jurisdiction while 
portions of it were improper and objec¬ 
tionable. 

The c\idcncc is undoubtedly some¬ 
what vague. At the best it amounts 
to this that the petitioners, who are 
Arora Sahukars, were threatening to 
In'ing a false suit against the zaniindars 
who were refusing to pay their rents 


and debts, and that, this was causing 
tension likely to lead to a breach of 
the peace. It must be proved, for^ 
S. 107, Criminal P. C., to apply, that 
a person is likely, himself to commit 
a breach of the peace, or that a person 
is likely to do a wrongful act that may 
probably occasion breach of the peace. 
The first alternative is not applicable, 
and I am doubtful if the evidence is 
explicit for me to hold that the peti¬ 
tioners were likely to institute false 
suits, which acts would probably occa¬ 
sion breach of the peace; for at 
places all that is said is that the Sahu¬ 
kars were threatening to get the za- 
mindars imprisoned as they would not 
pay their debts and this would not 
necessarily be the doing of a wrongful 
act as debtors can be imprisoned in 
execution of decrees. The second alter¬ 
native has not therefore been proved to 
apply on the facts which can be held 
to have been clearly established; for 
if a rightful act causes tension likely to 
lead to a breach of the peace, the doers 
of that act cannot be placed on secu¬ 
rity. I therefore hold that the evidence 
is too vague to bring the petitioners 
within the provisions of S. 107, Crimi¬ 
nal P. C., and for this reason alone 
I accept the petition and set aside 
the order of the Magistrate, First 
Class, placing the petitioners on secu¬ 
rity. 

At the same time it is to be regretted 
that the Sessions Judge should have 
gone out of his way to write an order 
for the most part irrelevant and in 
several portions uncalled for, objection¬ 
able and without jurisdiction. It was 
his duty to deal only with matters 
which arose in tire case before him, 
and yet he went out of his way to pass 
strictures on the District authorities and 
Magistrate though the proceedings dis¬ 
cussed, he admits, were not the subject- 
matter of the reference and were not 
l^fore him. It was mere waste of time 
on his part therefore to deal with them. 
Besides, it is obvious that the Sessions 
Judge has taken an exaggerated and 
even a wrong view of the irrelevant 
matters he has discussed at such 
length. His remarks can only thus be 
a source of trouble. I therefore expunge 
from the record the whole of the re¬ 
ferring order of the Sessions Judge, 
except the first paragraph and the por¬ 
tion of the end, already referred to, 
and relied on by the petitioners.’ coun¬ 
sel. I further direct that no copies 
of the expunged portions be given to 
anybody; this order applying to the 
High Court and to the Courts below. 
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In future I would advise this Sessions 
Jndge to attend to his legitimate duties 
instead of making work and writing ir¬ 
relevant treatises. 

Petition accepted. 
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Shadi Lal, C. J. 

Basheshar Nath —Petitioner. 

V. 

Baian Chand and others — Opposite 
Parties. 

Criminal Revn. Case No. 698 of 
1932, Decided on 14th October 1932, re- 
pewted by Sub-Judge, Amritsar. 

•^• Criminal Trial-Stay of-Civil suit in¬ 
volving similar issue—Rule as to stay laid 
down. 

There is no invariable rule that criminal nro- 
ceedings taken sxgainst a person should be staved 
pending the decision of a civil suit involving a 
similar issue. Each case must be considered on 
Its owi merits. The only general rule is that 
every Court should be allowed, as far as possible 

to decide cases before it with the utmost expedi- 

. [P ?8 C 2; V 39 C 1] 

Where the civil suit was likely to be delavcd 
and the complainants, w'ho were merclv co-dc-- 
lendants with the accu.«ed in the civil suit had 

no control over the civil suit and could not ex¬ 
pedite its proceedings: 

1 the Magistrate was justified in 

holding that all the prosecution evidence should 
be recorded before the question of staying the 
criminal case could be considered; A. 1. R. 1927 
Afad. 778 and yl. 7. if. 1929 Paf. 600, 

fP 39 C Ij 

Sliamair Chand —for Opposite Parties, 

Facts 

The present petitioner Basheshar Natli 
sold some land, houses and shops be- 
mnging ^ him to the respondents Ratan 
Chand, Harjas Mai and Hans Raj by 

sale-deed, dated 3rd October 

1930 In that sale-deed he alleged 
that the property belonged to him and 
that It was not encumbered with any¬ 
body else. He further alleged that 
the title-deeds m respect of this pro¬ 
perty had been burnt when his house 
^uglit fire or had been mislaid and 
1 ^ therefore gave the vendee copies of 

title-deeds. In about March 

1931 the vendees of this property re- 

^ notice from Messrs Grindlav 
and Company, Bankers at Lahore stat¬ 
ing that the property sold to them had 

VSfPc equitably mortgaged with them 

(Messrs. Grindlay and Company) by 
deposit of title-deeds and that the 
ven^dor was heavily indebted to them 
Subsequently Messrs. Grindlay & Com¬ 
pany filed a suit for the recovery of 
Rs. 1,21 000 odd against Basheshar 
Nath vendor in the Court of the Sub- 


Basheshak Nath v. Ratan Chand 


Lahore 37 


ordinate Judge First Class at Lahore. 

Pi'csent respondents 
Ratan Chand, Harjas Rai and Hans 
Kaj were impleaded as defendants on 
the allegation that properties mentioned 
as Nos. 5 and 6 in the plaint which 
were previously equitably mortgaged 
with tlic plaintiffs had been sold bv 
defendant 1 Basheshar Nath to these 
defendants. Basheshar Nath defendant 
in his pleas m the civil suit denied 
that the properties Nos. 5 and 6 in the 
plaint had been equitably mortgaged 
with the p aintirts and further denied 
that the tit e-deeds of these properties 
had been deposited with the plaintiffs 
by way of equitable mortgage. It was 
further denied that the documems 
alleged to be the title-deeds in respect 
ot these properties were, as a matter 
ot fact, the actual liilc-decds. 

The defendants Ratan Chand, Harjas 
Kai and Hans Raj in tlicir picas denied 
knowledge of the fact that Uic proper¬ 
ties Nos. 5 and 6 which had been sold 
to them by Basheshar Nath defen¬ 
dant 1 had been ccjuitably mortgaged 
with the plaintids and they also further 
stated that they could not say whellior 
documents put in by the plaintiffs atid 
alleged to be the title-deeds relating 
to the proipcrtics sold t.> them were 
really the title-deeds relating to these 
properties. These pleas were filed bv 
these defendants-respondents on 6th 
October 1931. On 17th October 1931 
these defendants-respondents Ratan 
Chand, Harjas .Mai and Hans Raj filed 
a complaint under S. 420, I. p. c, 
^Sainst Basheshar Nath their vendor 
on the allegation that he had by false 
representation induced them to purchase 
the property sold to them by registered 
sale-deed on 3rd October 1930, .and 
which but for such false representation 
they would not have purchased. The 
false representation alleged was that 
the properties sold to them were not 
encumbered elsewhere and that the 
title-deeds had been either desirovccl 
by fire or had been mislaid. The crimi- 

examining the com¬ 
plainants issued a warrant against the 
accused Basheshar Nath. The accused 
on appearing m Court filed an applica¬ 
tion asking for the stay of criminal 
proceedings pending decision of the civil 
suit in which the same question had 
been raised and was to be decided. The 
lower Court on this application passed 
an order that the application would be 
considered after the close of the case 
for the prosecution. Against this order 
the accused Basheshar Nath has come 
up in revision to this Court asking that 
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the criminal proceeding be stayed pend¬ 
ing decision of the civil suit. 

Report 

Notice was issued to the respondents 
and I have heard lengthy arguments 
from counsel on behalf of their respec¬ 
tive clients. The learned counsel for 
the respondents has urged that the 
criminal proceedings have nothing what¬ 
soever to do with the civil suit and that 
it is not necessary that the criminal 
proceedings should be stayed for the 
decision of the civil suit. It has, further 
been urged that the civil suit will, in 
all probability, take a considerable time 
before it is decided and that in the 
meantime, if the criminal suit is stayed, 
the complainant will suffer considerable 
loss and the possibility is that his wit¬ 
nesses may not be subsequently avail¬ 
able when the criminal case eventually 
proceeds. Learned counsel has also re¬ 
ferred me to several rulings wherein 
it has been held that it is not neces¬ 
sary that a criminal case should be 
stayed pending decision of a civil suit 
where the two cases arise out of the 
same proceedings. 

On behalf of the petitioner learned 
counsel has referred me to A. /. R. 
1925 Pa(. 193 and A. /. R. 1927 
La/i. 17, wliercin it has been held that 
where the matter to be decided in a 
criminal case is identical with^ an issue 
which lias to be decided in a civil Court 
between the parties which was_ insti¬ 
tuted prior to the complaint in the 
criminal case, the latter should be 
stayed. In the present case as will be 
seen from the brief history of the pro¬ 
ceedings the main question for decision 
in the criminal case is as to wliether 
the properties sold to the respondents 
were previously equitably mortgaged 
with the plaintiffs in the civil suit 
(Messrs. Grindlay and Co., Bankers, 
Lahore) and whether the title-deeds 
in respect of these properties had been 
deposited with the bank by ^ way of 
equitable mortgage. The plaintiffs in 
the civil suit have alleged that these 
properties were equitably mortgaged 
with them and that the title-deeds were 
deposited with them by way of equi¬ 
table mortgage. The present petitioner 
Basheshar Nath has definitely denied 
that the properties were mortgaged and 
that the title-deeds were deposited with 
the bank by way of equitable mortgage 
and he has further denied that the 
documents alleged by the plaintiff bank 
to be the title-deeds in respect of these 
properties are not, as a matter of fact, 
the title-deeds relating to these pro¬ 
perties. The complainant respondents 


in the present proceedings have in the 
civil suit also professed ignorance as 
regards the properties sold to them 
having been equitably mortgaged with 
the plaintiff bank and have also indirect¬ 
ly denied that the documents (alleged 
to be the title-deeds in respect of these 
properties) arc, as a matter of fact, 
the title-deeds of these properties. The 
civil Court has framed a specific issue 
as to whether these properties along 
with other properties were equitably 
mortgaged by defendant 1 Basheshar 
Nath to the plaintitf bank. We thus 
see that the main question in issue in 
the criminal case is directly in issue 
in the civil suit. Unless the complai¬ 
nant in the criminal case can definitely 
establish that the properties sold to 
him were previously equitably mort¬ 
gaged with the plaintiff bank and that 
the title-deeds of these properties 
had been deposited with the plaintiff 
bank by way of equitable mortgage 
and had not been destroyed by fire or 
mislaid as alleged by the accused peti¬ 
tioner the criminal case cannot succeed. 
The civil suit was filed several rnonths 
prior to the institution of the criminal 
complaint. The issues to_ be decided in 
both the civil and criminal cases are 
identical. In these circumstances it 
seems to me right and proper that the 
criminal case proceedings should be 
stayed pending decision of the civil suit. 

Learned counsel for the respondents 
has urged that the criminal Court would, 
in any case, not be bound by the find¬ 
ings of the civil Court in respect of 
this issue hence there would be no real 
advantage in directing the stay of the 
criminal proceedings. It has however 
been held in Emperor v. Bisliendas (1) 
that save for very exceptional reasons 
a criminal Court should not go behind 
the finding of a civil Court and convict 
of cheating and fraud a person who 
upon the very same facts has succeeded 
in satisfying a civil Court. If therefore 
the civil Court finds that the properties 
were not equitably mortgaged with the 
plaintiff bank the complainant would 
not be able to succeed in his crirninal 
case. For these reasons in my opinion 
it is equitable that the criminal pro¬ 
ceedings should be stayed pending de¬ 
cision of civil suit. I accordingly direct 
the stay of the criminal proceedings 
pending the orders of the High Court 
to whom these proceedings are for¬ 
warded with a recommendation that the 
criminal proceedings be_ stayed till the 

final decision of the civil suit._ 

33 P R 1910=12 Gr Ij ”I 50=8 
I C 1161. 
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Mouammaii Khan v. 

Order 

There is no invariable rule that cri¬ 
minal proceedings taken against a per¬ 
son should be stayed pending the deci¬ 
sion of a civil suit involving a similar 
jissvie. Each case must be considered 
ion its own merits, and the only general 
I rule, that can be laid down is that every 
'Court should be allowed, as far as 
possible, to decide cases before it with 
the utmost e^cpedition, vide inter alia 
Ramiah v. Ramia/i, A. I. R. 1927 
Alad. 778 and Hirday Narain Singh 
V. Enweror, A. /. R. 1929 Pnt. 500. 
There can be no doubt that the civil 
jsuit is likely to. be delayed and the 
I complainants, who are merely co-de- 
ifendants with the accused in the civil 
suit, have no control over the civil 
jSuit and cannot expedite its proceed¬ 
ings. In these circumstances the Magis¬ 
trate was justified in holding that all 
the prosecution evidence should be re¬ 
corded^ before the question of staying 
the criminal case can be considered. 

I accordingly decline to accept the 
recommendation made by the Sessions 
Judge and direct the Magistrate to 
proceed with the trial of the Criminal 
case. 

E-K. Reference rejected. 
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Jai Lal and Abdul Qadip, JJ. 

Mohammad Khan and another —Ac¬ 
cused. 

V. 

Emperoi —Opposite Party. 

Criminal Revn. No. 909 of 1932, De- 
cided on 29th August 1932, from refer¬ 
ence made by Sess. Judge, Attock, 'Dj- 
27th June 1932. 

(a) Criminal Trial—Practice — Committal 
proceedings — Deliberately refraining pro¬ 
nouncement of guilt or not whether correct 

— {Quaere). 

Practice of Committing Magistrate deliberately 
leaving it to the Sessions .Judge to decide wlie- 
ther the guilt of the accused has not been proved 
by the evidence on the record as lie docs not con¬ 
sider it within his province to pronounce au 
opinion on the reliability or otherwise of the evi¬ 
dence whether correct. [P 39 G 2} 

(b) Criminal P. C. (1898), S. 215—Scope. 

Section 215 precludes High Court from quash¬ 
ing commitment, unless it is opposed to law or 
that there is any point of law involved which 
must necessitate the quashing of the commit¬ 
ment. • [P 39 C 2] 

B. R. Puri —for Accused. 

Abdul Rashid —for the Crown. 

Jai Lai, J. 

This is a reference by the Sessions 
Judge of Attock at Campbellpur, recom¬ 
mending that the commitment of Mu¬ 
hammad Khan son of Shahinchi Khan 
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and Muhammad Khan son of Allah 
Yar Khan be quashed under S. 215, 
Criminal P. C. S. 215 provides lliat a 
commitment once made by a compclcnt 
Magislraie can be quashed by tlic High 
Court only and only on a point of 
law. Ill tliis case the accused were 
commiued by a Magistrate of the First 
Class for the ollence of murder. In his 
order of commitment the Magistrate 
considered that there was evidence 
against Muliainmad Khan sun of .Allah 
Aar Khan which made out a prima 
facie case against him; with regard 
to Muhammad Khan son of Shahinchi 
Khan he remarked that there was some 
evidence against him, though there was 
other evidence on the record which was 
in his favour, and he deliberately left 
it to the Sessions Judge to decide whe¬ 
ther the guilt of this man had or had 
not been proved by the evidence on the 
record as he did not consider it wiihiii 
his province to pronounce an opinion 
on the reliability or otherwise of the 
evidence. Ihis procedure of tlie Magis¬ 
trate has the sanction of the judgment 
of the Chief Court of the Punjab which 
has generally been followed in this 
province. The learned Sessions Judge 
however is of opinion that a good deal 
of the lime of the Sessions Judge is 
wasted in trying cases in which the 
committing Magistrate migln very well 
have w'cighcd tlie evidence and if found 
by them to be unreliable or insuttici- 
ent, have passed an order of discharge. 
This however is not the practice in tlu» 
province at any rate. It is not neces¬ 
sary for me in this case to express an 
opinion about the wisdom underlying 
this practice, because, in my opinion 
S. 215, Criminal P. C., clearly pre¬ 
cludes this Court from quasliing thii 
commitment. It has not been sliown 
that the commitment is opposed to law 
or that there was any point of law' 
involved which must neccssilale the 
quashing of the commitment. This 
Court therefore on the facts of this 
case is not competent to quash the com¬ 
mitment, and any opinion that may 
be expressed here as to the correct¬ 
ness or otherwise of the practice winch 
prevails in this province would be obit- 
ter. 

I would therefore decline to enter¬ 
tain the reference and to quash the 
commitment. The record will immedia¬ 
tely be returned to the learned Sessions 
Judge with direction to proceed with 
the trial in accordance with law. 

Abdul Qadir, J.— -I agree. 

E.K. Reference rejected. 

■ ■ / 
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Jai Lai<, J. 

T>ayal Ravi and others —Defendants^" 
Appellants. 

V. 

Lodha Rain and another —Plaintiffs 
—Rnsi)ondcnts. 

Second Appeal No. 1594 of 1931, De¬ 
cided on 1st April 1932, from decree of 
Dist. Judjfe, Jhang, at Sargodha, D - 6th 
June 1931. 

Civil P, C. (1908), O. 41, R. 33—Some co- 
sharers suing for possession of entire land— 
Other cosharers refusing to join as plaintiffs 
and made defendants—Trial Court decreeing 
suit to the extent of plaintiffs’ share only— 
Appeal by trespassers-defendants — Appel¬ 
late Court has power to pass decree in favour 
of plaintiffs for entire suit-land. 

Some eosharers of certain land sued for po<?ses- 
sion of the entire land. The defendants were 
alleged to bo trc.';passers. The other eosharers 
refused to join as plaintiffs and so were made de¬ 
fendants. The trial Court decreed the suit only 
so far as the share of the plaintiff was concerned. 
The trespassers-defendants appealed, and the 
lower appellate Court decreed possession of the 
entire suit laud: 

Held: tliat R. 3.T, 0. 41 was wide enough to 
enable the appellate Court to pass a decree in 
favour of the plaintiffs for the entire propertv: 
A. 1. R. Lah C63; .1.1. R. 1930 All. 422 and 

6 M. L. J. 27, Rcl. on; A. I. R. 1930 Mad. 801 
{F. Ji.) and A. I. R. 1931 2>. C. 234, Foil. 

IP 41 C 1] 

Navak Chand —for Appellants. 

Kisheii Dayal —for ResponclentsT 

Judgment 

Two persons, Ladha Ram and Vishan 
Dass, instituted a suit against defen¬ 
dants 1 to 4 for possession of land 
alleging that it belonged to the plain¬ 
tiffs and defendants 5 and 6, Kala 
Ram and Chaman Lai, and that defen¬ 
dants 1 to 4 had taken illegal pos¬ 
session of it. The suit was for pos¬ 
session of the entire land including 
,the shares of defendants 5 and 6, who, 
it was alleged in the plaint, had de¬ 
clined to join as plaintiffs. Subsequent 
to the institution of the suit Kala Ram 
applied to be made ,a plaintiff. He was 
consequently struck off from the list 
of defendants and made a plaintiff. 
The trial Court decreed the suit with 
regard to half the share in the land 
to which the original plaintiffs were 
entitled but dismissed it with regard 
to the shares of Kala Ram and Chaman 
Lai. Against this decree an appeal was 
presented by defendants 1 to 4 and 
also one by Kala Ram so far as lus 
share was concerned. The District 
Judge held that the entire land was 
owned by Ladha Ram, Vishan Dass, 
Kala Ram and Chaman Lai and that 


there was no substance in the plea of 
the defendants that Kala Ram was es¬ 
topped from claiming his share in the 
land by virtue of a post-card written 
by him in reply to the ‘defendants’ 
notice. The learned Judge therefore de¬ 
creed the entire suit of the plaintiff. 

Defendants 1 to 4 have presented 
this appeal and it has been admitted 
on one point only whether it was open 
to the District Judge to decree the 
entire suit considering that there was 
no appeal before him with regard to 
the share of Chaman Lai, who still 
remained a pro forma party to the suit 
as well as to the appeal. But thte 
learned counsel for the appellants has 
argued the appeal on its merits. I- am 
however of opinion that the conclu¬ 
sions of the District Judge are sup¬ 
ported by evidence and cannot therefore 
be attacked on second appeal. 

The only question that remains for 
decision therefore is whether a decree 
could be passed in favour of the 
plaintiffs for possession of the entire 
properly including the share of Cha¬ 
man Lai. Now it has been held in. 
A. /. R. 1927 Lah. 663 and A. /. 
1930 All. 422 that some of several 
eosharers are entitled to maintain a 
suit for possession of the entire pro¬ 
perty against the trespasser making the 
other cosharers pro forma defendants. 
In Gopalasami v. Periasami Tevar (1) 
it was held that the same rule would 
apply if the other cosharers would 
not or could not join as plaintiff's. 
In the present case however a fur¬ 
ther question arises whether on appeal 
by the defendants against the decree 
passed against them the decree could, 
be modified so as to give the plain¬ 
tiff’s any relief which had not been 
given to them by the original decree; 
but it must be remembered that Kala 
Ram had filed an appeal so far as 
his share is concerned. The respon¬ 
dents’ counsel has referred me to 
O. 41, R. 33, Civil P. C. That rule 
seems to be wide enough to cover 
the case like the present and Balrant 
Singh y..Baldeo Singh (2), in which 
the suit was however for a declara¬ 
tion seems to support the contention 
of the respondents’ counsel. Subra- 
maniam Chettiar v. Sinnammal (3) and 
Iswarayya v. Swarnam Iswarayya (4) 
are two other cases cited by the 
respondents’ counsel which support his 

(1) [1896] 6 M L J 27. 

(2) [1917] 42 I C 443. 

(3) A I R 1930 Mad 801=127 I C 624=53 
Mad 881 (FB). 

(4) A I R 1931 P C 284=138 I C 716=58 
I A 860=64 Mad 774 (P C). 
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contention. I do not think it ncccs- 
sary ^ refer to the other case cited 
on behilf of the respondents, as in mv 
opinion 0 41. R. 33, is wide enough 
to entitle the District Judge to pass 
a decree in favour of the plaintilifs for 
the entire property in the circumstances 
of the case. I accordingly dismiss this 
appeal with costs. 

S.N./ R. K. Apj^ea I dism issed . 
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Bhide, J. 

Bukknji Si?igh and ci^iothcr —Decree- 
holders—Appellants. 

V. 

The District Board, Ijndhia7ia —Judg¬ 
ment-debtors—Respondents. 

Misc. Second Appeal No. 384 of 1932, 
Decided on 9th July 1932. 

(a) Civil P. C. (1908), S. 47—Question whe¬ 
ther decree is not capable of execution falls 
under S. 47. 

The question whether a decree is or is not 
capable of execution falls within the scope of 
S. 47 and can be examined by an executing 
Court : 39 Mad. 541 and 22 Bom. 463, FoH 

[P 42 C 1] 

(b) Uecree—Execution— Decree brief and 
ambiguous—Pleading should be looked at to 
ascertain precise scope and meaning—Decree 

restraining realization of Haisiat tax by Dis¬ 
trict Board held incapable of execution in 
view of Validating Act. 1927—Punjab Dis¬ 
trict Boards Act (1883), S. 30. 

'W^ere the decree is brief and ambiguous the 
pleadings of the parties should be looked at to 
ascertain the precise scope and meaning of the 

[P41C2] 

Gn imposition of a tax known as the Plaisiat- 
tax by the District Board, P instituted a suit for 
^jui>ction and obtained a decree restraining the 
Board frqm realizing the tax. Subsequently on 
the passing of the Validating Act 3 of 1927. vali¬ 
dating the imposition of the tax, the Board pro- 
^eded to realize the tax from the assessees. 
P presented an application for execution of their 
decree against the Board. Prom the pleadings 
and issues it appeared that what P claimed was 
that the Haisiat-tax as imposed under S 30 
Punjab District Board Act, was ultra vires and 
^ was this tax that the decree restrained the 
>Board fr®m realizing. 

Held ; that the tax which the Board were 
trying to realize derived its sanction not merely 
from the Punjab District Board Act, but the 
Validating Act, 1927. To such a tax the decree 
bad no application at all and could not therefore 
1» executed as regards the realization of such tax- 
A. I. R. 1927 Lah. 47R, Ret. on, [p 42 C 1] 

M. L. Buri—^lor Appellants. 

M.C.Mahajan and Jhanda Singh — 
for Respondent. 

Judgment 

The District Board of Ludhiana had im- 

the Haisiat tax under 
Not^cajUon No. 17008. dated 20th July 
1925. The plaintiffs instituted a suit 


injunction to restrain 
the District Board from reali/in^j the 
tax from them on the ground that the 
tax was illegal. The District Board con- 
fessed judgment as it had l^cen 
decided by this Court in the meantime 
Uiat the imposition of the tax by the 
District Board was ultra vires. The 
plaintiffs were accordingly granted a 
aecree. An appeal was preferred to the 
District Judge in respect of costs but 
the appeal was also dismissed. Subse- 

* . — a , , passed by the 

Punjab Lcgislati\e Council \’alidating 
the imposition of the tax by the Dis¬ 
trict Board. The Act came into force 
February, 1928, and thereafter 
the District Board proceeded to realize the 
tax from the assessees. Tlic plaintiffs 
then presented a petition for c.xecution 

of their decree against the District 
Board. 

The petition was opposed by the 
District Board on the ground that the 
decree in question had ceased to be 
operative in view of the Validating Act 

above. This contention of 

District Board was upheld by the 
Courts below and the plaintiffs have 
now preferred a second appeal to chal¬ 
lenge the decision. The learned coun¬ 
sel for the appellant laid great stress 
on the tact that an e.xecuting Court 
IS not entitled to go behind the de¬ 
cree and must take it as it stands: 
see Lahore Bank v. Ghulani Jiiaui (1) 
and Nathan v. Samson (2). This is 
a well established proposition and was 
indeed not disputed by the learned 
counsel for the respondent. All that 
the learned counsel for the respondent 
contended was that an executing Court 
has the power to see whether the de- 
cree is capable of executing and that 
Courts below were right in holding 
that the decree has in the circumstances 
ot the case ceased to be capable of 
execution. There can, I think, be no 
doubt that the question whether a de¬ 
cree is or is not capable of execution 
falls within the scope of S. 47, Civil 
P. C., and can be examined by an 
executing Court: see inter alia Sabra- 
mania Pillai y. Kumaravelu Ambalani 
(3) and Laldas v. Kisondas (4). In 
the present instance the decree res¬ 
trains the District Board from realis¬ 
ing the Haisiat-tax. The District Board 
contends that the decree has ceased 
to be operative owing to the Valida- 




1) AIR 1924 Lah 448=78 I 0 460=5 Lab 54. 
[2) A I R 1931 Rang 262=135 I C 65=9 
Rang 480 (F B). 

3) [1916] 39 Mad 641=33 I C 66. 

4) [1898] 22 Bom 463. 
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ting Act (3 of 1927) passed by the 
Punjab Legislative Council. It has been 
held by a Division Bench of this Court 
in Ganpatrai v. District Board, Sar- 
godha (5) that this latter Act was 
within the powers of the Punjab Legis¬ 
lative Council and is valid. We have 
therefore to see whether the decree 
passed against the District Board is 
.still capable of execution. For this 
purpose wc must ascertain the precise 
'meaning of the decree. It seems obvi¬ 
ous that the decree could not possibly 
mean that the District Board was in 
no circumstances to realize the Haisiat- 
tax, c. g.. even if it was authorised 
to lew such a tax by special legisla¬ 
tion. The decree in the present case 
is somewhat brief and ambiguous. 
To ascertain the precise scope and 
meaning of the decree, wc must there¬ 
fore look at the pleading of the par¬ 
ties: cf. Noor Hoosan Shah v. Hnsi-an 
Bibi (6). From the pleadings and issues 
it would appear that what the plain¬ 
tiffs claimed was that the Haisiat-iax 
as imposed under S. 30, Punjab Dis¬ 
trict Board Act, was ultra vires and it 
was this tax which the decree restrained 
the District Board from realizing. If 
the District Board were trying to realize 
any such tax, i. c., a tax for the impo¬ 
sition of which there was no sanction 
beyond S. 30. Punjab Dt. Board Act,the 
decree would still have force. But the 
tax which the District Board are now 
trying to realize derives its sanction 
not merely from the Punjab District 
Board Act but the Validating Act, 
1927. To such a tax the decree had no 
application at all and consequently the 
decree cannot be executed as regards 
the realization of such a tax. The ap¬ 
peal fails and is dismissed with costs. 
R.:\r./H.K. Appeal diaiMlnsed. 

(5) A I K 1932 Lah 87=134 I C 110. 

(0) A I R 1927 Lih 470=102 I C 6=8 Lah 
31S. 
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Shadi Lal, C. J. 

Jora Sitigh —Petitioner. 

V. 

Evipero )—Opposite Party. 

Criminal Revn. Case No. 255 of 
1932, Decided on 14th October 1932, re¬ 
ported by Addl. Sess. Judge, Ferozepore, 
D/- 22nd February 1932. 

^ Criminal P. C. (1898), S. S14— Bond for¬ 
feited — Accused subsequently found 
Amount was reduced from Rs. 2,000 to 

Rs. 500. , t 

It is necessary that a person should not sUnd 
surety for an accused person unless he is m a 
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position to produce the accused in Court. Where 
however the accused has subsequently been ar¬ 
rested .ind the surety i-s unable to pay the for¬ 
feited amount which is excessive the High Court 

reduced the amount from Rs. 2,000 to Rs. 500. 

[P 42 C 2J 

Saunders —for Petitioner. 

Punn Lal, {Asst. Legal Eememhi^ancer) 

—for the Crown. 

Facts 

The accused on conviction by Pandit 
B. L. Kichloo, exercising the powers 
of a Magistrate of the First Class in 
the Ferozepore Disiiict was sentenced by 
order, dated 7th November 1931, under 
S. 397, I. P. C., to forfeit the whole 
amount of a bond of Rs. 3,000. 

Report 

In this case Jora Singh was ordered 
by a Magistrate, First Class, Ferozepore 
District, to forfeit the whole amount of 
a bond of Rs. 3,000 as he had failed to 
produce an accused person for whom he 
had stood surety. Jora Singh appealed 
to the District Magistrate who accepted 
his appeal to the extent of reducing the 
penalty to Rs. 2,000. At this time the 
accused person had not yet been pro¬ 
duced. Today learned counsel tor 
Jora Singh files an affidavit showing 
that the accused person has since 

appeared and prays for, 
of the order of the District Magis¬ 
trate. It seems to me that, ™ 
circumstances, the penalty may well be 
reduced, and I accordingly forward the 

proceedings under S. 438, Criminal 
P. C., to the High Court for orders. 
Recovery of the penalty should be sus¬ 
pended in the meantime. 

Order 

The peiiiioner Jora Singh stood surety 
for the appearance of the accused 
Bakhshish Singh in Court and executed 
a bail bond in the sum of Rs. 3.0UU. 
The accused however did not appear in 
Court, with the result that 
has been forfeited to the extent of 
Rs 2 000. The amount forfeited is 
undoubtedly excessive, and the ^surety 
is unable to pay it. At the same time, 
it is necessary that a person shoidd not 
stand surety for an .accused Person 
unless he is in a position to 
the accused in Court. It is however 
common ground that the accused has 
now been arrested, and, considering 
all the circumstances of the case 1 am 
of opinion that the amount to be for¬ 
feited should be reduced to Rs. 500. 
1 accept the application for revision 
pro tanto and modify the order of the 
District Magistrate accordingly, 

T> jr Reference accepted. 
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madi LAIi, C. J. ani> Bkoadwav, j. 

Bhagat Ba^n-Bi ndraban —Bofendanfc— 
Appellant. 

V. 

PuraII Chand Plaintiff — Respondent. 

Letters Patent Appeal No. 97 of 
1927, Decided on 3rd May 1932, against 
decision of Zafar Ali, J., D/. 14tli April 
1927, in Civil Appeal No. 2728 of 1926. 

(a) Provincial Insolvency Act (1920), S. 53 
—Transfer made within two years prescribed 
by S. 53—Onus of proving good faith and 
consideration shifts to transferee. 

Once tlic Oilicial Receiver eslablisbos that tbo 
transfer has been made within the two years pre¬ 
scribed by S. 53, tbo onus is shifted to the trans¬ 
feree to establish good faith and consideration' 
A. I. R. 1931 P. C. 75. ExzA, and Dht. 

, , „ [P 43 C 2] 

(bj Provincial Insolvency Act (1920), S. 53 

Transfer of whole property in favour of 
creditor—Persons are not acting in good faith. 

A creditor taking the whole or sub.stantially tbo 
whole of the property of his debtor in payment of 
a past debt knowing that there are creditors can¬ 
not be .said to be acting in good faith. In re. 
JuJees Ex pzrta, Receiver (1J02), 7 K. B. 

58, Rel. on. 44 C l] 

Badri Das, Dev Baj Saivhney and 
Faqir Chand —for Appellant. 

Nawal Kishore — for Respondent. 

Broadway, J. 

One Achhru Ram carried on busi¬ 
ness in Sahewal Kalan and apparently 
became heavily indebted. One of his 

was the firm of Bhagat Ram 
Bindra Ban of Amritsar to which a 
of about Rs. 13,000 was said to 
jDe due. Bhagat Ram Bindra Ban, hav¬ 
ing learnt that another creditor had 
obtained a decree against Achhru Ram, 
sent their munim to Sahewal Kalan, 
and . on 10th June 1923, succeeded in 
ootaimng a transfer of practically all of 
Achhru Ram s goods in his shop in 
consideration for the sum of Rs. 3,000 
which was credited against their own 
claim of Rs. 13,000. On 17th Novem¬ 
ber 1923, Achhru Ram applied to be 
adjudicated an insolvent and was duly 
adjudicated on 5th December 1924. 
On 7th May 1925, the Official Receiver 
put m an application purporting to be 
under Ss. 53 and 54, Provincial Insol¬ 
vency Act, and asking that this transfer 
he annulled. The Insolvency Court re¬ 
fused to annul^ the said transfer where¬ 
upon the Official Receiver preferred an 
appeal to this Court which came before 
^far All, J., who held that the trans- 
ter clearly contravened the provisions 
of S. 53, Provincial Insolvency Act 
and accordingly passed an order-annul- 
the Ag^ainst this annulment 

order, Bhagat Ram Bindra^ Ban have 


— - • f, 

and tlici'c- 
be raised, 
a creditor 
53 of the 
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preferred this appeal under Cl. 10 of 
the Letters Patent and on their behalf 
we have heard Mr, Badri Das. The 
learned counsel urged that, on the facts 
beiore the Court, the transfer fell witliin 
the purview of S. 54, Provincial Insol- 
\ency Act, and as the application liad 
been made beyond the period prescribed 
therein, the transfer sJiould not have 
been annulled. It is clear ho\\c\er from 
the record of the case that the application, 
although containing a reference to S 54 
was considered to be, and dealt with as 
one under S. 53 of the Act. It is also 
clear that no reference to S. 54 was 
made before Zafar Ali, J., 
fore tliis point cannot now 
Admittedly, a transfer to 
may be dealt with under S. 

Act. 

The ne.Kt point taken by Mr. Badri 
Das was that the onus of proving that 
the transfer had not been made in good 
faith and was not for valuable con¬ 
sideration lay on the Official Kccei^•er 
—an ouns which he h.ad not discharged. 

It is clear that in the past the view 
taken by the Courts has been that once 
the Official Receiver had establislied 
that a transfer had been made within 
the two years prescribed by S. 53, the 

.... ^ transferee to 

establish good faith and consideration. 

A recent pronounccjiient of tlieir Lord- 
^iips of the Judicial Committee in 
Offictal Receiver v. P. L. R. AI. R. At. 
Chettyar Finn (1) scorns to indicate 
that the onus of proving bad faith and 
want of consideration rests on the per¬ 
sons challenging the transfer. Tlie facts 
of that case were somewhat peculiar and 
the circumstances of it are referred to by 
their Lordships of the Judicial Com¬ 
mittee as remarkable.” Assuming how¬ 
ever that the onus lay on the Official 
Receiver, it seems to me tliat in the 
present case it must be held that that 
onus had been satisfactorily discharged. 

A reference to the record shows that 
Bhagat Ram Bindra Ban were well aware 
that their debtor Achliru Ram vv^as in- 
solvent. Achhru Ram has himself 
stated that he informed the firm’s munim 
that his assets were wholly inadequate 
to meet ms liabilities. Notwithstanding 
this knowledge Achhru Ram was prac¬ 
tically forced by these creditors to 
hand over the bulk, if not all, of his 
available property. In addition to the 
.goods taken over under this transfer the 
^sets of Achhru Ram were very small. 

He had a share in certain immovable 
property which was mortgage d practi- 

(1) A I R 1931 P C 75=131 I C 767=68 

• I A 115=9 Rang 170 (PC). 
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cally up to its full value. Under these 
circumstances the remarks o^Vriglu, j., 

In re Julies. Ex parte Official Receiver 

(2) are pertinent. He says: 

• But I cannot help tliinking that il a creditor 

of a debtor takes the %%holc, or substantially the 
whole, of the property of his debtor in payment 
of a past debt, and knowing that there aic otlur 

creditors, he cannot be said to bo acting in good 

'fhe knowledge that Bhagat Ram 
Bindra Ban undoubtedly possessed ot 
the financial situation of their debtor 
Achhru Ram renders it impossible to 
believe that they were acting in good 
faith. In these circumstances I would 
dismiss this appeal with costs. 

Shadi Lai, C. J.—I concur. 

R.M. R.K. Appeal dismiss ed. 

L) rrj02l 2 K B 58=71 L J K B 710=86 
L T 456=50 W R 5G0=9 Manson 249. 
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Harrison and Addison, JJ. 

Behari Lai Madho Parshad —Defen¬ 
dant—Appellant. 

V. 

Sirsa Trading Co. LfJ.—Plaintiff- 
Respondent. 

Misc. First Appeal No. 1196 of 1931, 
Decided on 24lli October 1932, against 
order of Dist. Judge, Hissar, D/- 9th July 
1931. 

(a) Civil P. C. (1908), S. 104 (1) (f)—Objec¬ 
tions overruled—Award made decree—Deci¬ 
sion is appealable {Obiter). 

When the award is put into Court under S. 11, 
Arbitration Act, and the award becomes a decree 
on overruling objections by the parties, the deci¬ 
sion is appealable {Obiter). LP 44 C 21 

(b) Arbitration Act (1899), S. 2—-S. 2 
(including proviso) does not affect arbitra¬ 
tions under Companies Act (1913), S. 152 (3). 

Arbitration Act applies to all references to 
arbitration under the Companies Act wherbver 
they take place, whether they take place within a 
presidency town or in a place to which the Local 
Government has extended the provisions of the 
Arbitration Act by virtue of the proviso to S. 2 
or in places outside presidency towns where the 
Local Government has not extended the Arbitra¬ 
tion Act under the proviso mentioned. The 
whole of S. 2 (including the proviso). Arbitration 
Act, has no effect in cases of arbitration under the 
Companies Act: A. I. R. 1931 L'lh. 665, Diss. 
from-, A. J. R- 1933 Fat. 49 and A. I. R. 1929 
LtIi. {1), Ret. on. [P 46 C 1] 

Shaviair Chand and Qahul Chand for 
Appellant. 

J. G. Sethi — for Respondent. 

Addison, J. 

There was a dispute between the 
Sirsa Trading Co. Ltd., and the firm 
Behari Lai Madho Parshad which was 
decided by arbitration When the award 

was put into Court under S. 11. Arbi- 


tration Act, 1899. an objection was 
taken on behalf of the firm mentioned 
that the Arbitration Act did not apply 
as it had not been extended to any 
part of the Hissar district by special 
notifica.tion under the proviso to S. 2 
of the Act. The District Judge repelled 
this objection and held that the other 
objections had no force. The objections 
were therefore overruled and the award 
became a decree of the Court. Against 
this decision the firm Behari Lai Madho 
Parshad has preferred Civil Appeal 
No. 1196 of 1931 and Civil Revision 
No. 485 of 1931, it being noted that 
it is doubtful whether an appeal or 
a revision lies. The appeal and the 
revision have been preferred to a Divi¬ 
sion Bench as there are conflicting de¬ 
cisions of this Court whether the Arbi¬ 
tration Act applies. It has not been 
argued before us whether an appeal 
or a revision lies. There is some* con¬ 
flict as to this. Prima facie it appears 
to me that an appeal does lie under 
S. 104 (1) (f), Civil P-. C. There 
is no doubt that the agreement to refer 
is governed by S. 152, Companies Act. 
Sub-S. (3) of that section runs as follows: 

“The provisions of the Arbitration Act, 
other than those restricting the application of the 
\ct in respect of the subject matter of the arbi¬ 
tration, shall apply to all arbitrations between 
companies and persons in pursuance of this Act. 

These words are not ambiguous and 
mean that all the provisions of the 
Arbitration Act, except those restiicting 
the application of the Act in respect 
of the subject-matter of the arbitra¬ 
tion, shall apply to arbitrations under 

the Companies Act. By S. 
tion Act, 1899. that Act ?nds to the 
whole of the British India bup by 
S 2 of that Act its application is 

limited to cases where 
matter submitted to arbitration were 
[Se subject of a suit, the suit could 
be instituted in the presidency town 

whether with leave or other\nse while 

there is a proviso to S. 2 
the Local Government may by notihca 
tion declare that Act apphcable in any 
other local area as if it were a presi¬ 
dency town. For the purpose of tins 
argument S. 23, Arbitration Act, which 
is an addition to. S. 2 need not be 
discussed. S. 2 IS the only section 
which restricts the application of tne 
Act in respect of the subject-matte 
of the arbitration. The meaning of the 
words used in S. 152 ( 3 ). Companies 
Act, therefore is that the whole of the 
Arbitration Act shall apply to arbitra¬ 
tions under the Companies Act except 
S. 2. It follows that, as S. 1, Arbitra- 
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tion Act, extends that Act to the whole 
V "^\^sh India, all the clauses of 
the Arbitration Act except S. 2 apply 
where there is an arbitration under 

^^’ords, tlic 

facilities in the matter of arbitration 
under the Indian Companies Act are 
not to be restricted by S. 2, Arbitration 
Act, which limits the application of 
the Act to cases where the subject- 
matter could be the subject of a suit 
in a presidency suit or in a specially 
notified area. When the Arbitration 
Act was passed in 1899 the second pro¬ 
viso to S. 3 expressly exempted arbi¬ 
tration under the Companies Act from 
Its operation. That proviso to S 3 
has been repealed because of the pass- 
ing of S. 152, Companies Act, which 
rendered it unnecessary. It follows that 
that Arbitration Act applies to all refer¬ 
ences to arbitration under the Companies 
Act wherever they take place, whether 
they take place within a presidency 
^wn or m a place to which the Local 

Government has extended the provisions 

of the Arbitration Act by virtue of 
the proviso to S. 2 or in places out- 
Mde presidency towns where the Local 
Government has not extended the Arbi¬ 
tration Act under the proviso mentioned. 

No question in fact arises as to whether 
the Local Government has or has not 
made any notification under the pro¬ 
viso to S. 2 when there is a reference 
under the Companies Act; for by virtue 

• Companies Act, S. 2 

IS deleted m cases where the arbitration 
is under the Companies Act. Some at- 


jiiclKincnt is very brief, it being- pmcli- 
cally conceded bo lore me ihat the 
Arlutration Act did apply in cases of 
arbitration under the Companies Act. 
1 he same view was taken bv Dalin 
Singh, J., in Oil Co. 'ltd v 

1929 Lah. 

^4b. 1 liat i\'as a case of an agrocmenf 
to refer to arbitration uiuler tlic ('om- 
panies Act. Insic:icl of the pro\-isjons 
ot the .Arbiiration ^Act being iollowccl the 
respondent applied under Sch. 2, para. 17 . 
Civil P. to tile the agreement of 

reference to arbitration. Tlic C’ourt be¬ 
low granted the application and called 
upon the parlies to name ihcir arl)i- 
trators. On appeal it was contended 
that under S. 152, Companies Act, 
Arbitration Act was made applicable 
to all arbitrations and agreements of 
reference and that by \iriuc of S. 3. 
Arbitration Act, Sch. 2, Para. 17. Civil 
P. C., was excluded frijm the operation 
of that Act. Tliis position was conceded 
by counsel for the respondent and the 
learned Judge considered it to be cor¬ 
rect though he added that he must not 
be taken to express any consi<lcrcd opi¬ 
nion on the point. Jai Lai I., how¬ 
ever, in Sandar Mal-Lakhu 'Alai v 
Paris Business Corporation (1), took 
the opposite view and held tliat S. 152, 
Companies Act, is: 

subject to the applicabilit}- of the Ailiitration 
Act to the loc.al area in wliich the Court in which 
the suit is instituted is situated.'* 

With great respect I am unable to 
agree as in my opinion this overlooks 
the words of the clause, “other than 


tempt was made to nrtx,tV -u woras ot the clause, “other than 

S. 2 ^ust r held ^ arbitration,” in S. 152 (3). 



b. 2 must be held to be deleted from 

^ u** cases where the 

arbitration is under the Companies Act 
the words used in S. 152 (3), Com¬ 
pands Act, still left the proviso to 
b. 2 untouched and therefore arbitra¬ 
tions under the Companies Act could 
only take place where the Local Go- 
vernment had extended the provisions 
of the Act by notification. There can 
however obviously be no proviso with- 
out a section. Besides the qualifyinsr 

than of the arbitra- 

Companies Act, 
other meaning than that 
the whole of S. 2 (including the pro- 
Ajhitranon Act, has no effect in 
cases of ar^tration under the Com- 

The matter appears to me 
to be free from any difficulty. 

, The District Judge followed a deci- 

(r^3f a’ Trading Co. Ltd. 

{Civil Appeal No. 1374 of 1930). Th» 


Companies Act. These words exclude 
S. 2 from the Act in cases of arbitra¬ 
tion under the Companies Act and no 
que^ion arises of any extension by 
notification of the - Arbitration Act to 
any local area. It might be mentioned 
mat a single Judge of the Patna High 
Court considered the decisions of Dalip 
Singh, J,, and Jai Lai J., in the above 
case and approved of the decision 
of Dalip Singh, J. and dissented 
from that given by Jai Lai J. 
the case in question is Riip- 
lal Agarwala v. Dhansar Coal Co. (2). 
For the reasons given I would dismiss 
the appeal with costs. The revision is 
also dismissed but without costs. 

Harrison, J. —I agree. 

tt.K. __ Appeal dismissed. 

(1) A I R 1931 Lah 655=132 I C 399. 

(2) A I R 1933 Pat 49. 
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Bkidk. J. 

Jin^h'in Lai nn<^ ftnollh’r —Jiulgment- 
rlelitors—AppclinTit s. 

V. 

J^av/ah \fitioaal Latt!.', Lt'l. Dccree- 

Mi-c. T’ir'f: Ajipcal No. 333 of 1032. 
Jj. ciHivl iHi 27tli Inly 1032. aj^uinst ortlcr 
of Br.niov Siib-Juflp'o, Laliorc, D,'- lOtli 
N<i\ fMfil)f“r 103 I. 

Civil P. C. (1908). Sch. 2, Para. 20-Dis¬ 
pute between mortgagee bank and mort¬ 
gagors referred to arbitration -No agreement 
in writing that reference would be governed 
by Arbitration Act - - Award made rule of 
Court In execution decree challenged — De¬ 
cree is not nullity on face of it—Executing 
Court cannot go behind decree—Companies 
Act (1913), S. 152—Execution, Decree bind- 

ing. 

A »li'<i>nlt; li. twonn a mortgag.-o bank and mort¬ 
gagors w.is roforrod to arbitration. lUit the par- 
tie. bad iu)t agreed in writing that the reference 
would be governed l>\ tlie provision.-; of the Arbi¬ 
tration Act. An award was made and the Court 
passed a decree in tonus of the award under 
I’ara. 20. I n exnintion of the deenc an ol»jcc- 
was rai-ed tliat the decree was a nullity in- 
a inii. h as ref r.'iKO to urhilralion was govern¬ 
ed Ity S. 152, Companies Act and Arbitration 
Act: 

Uchl-. that Iht'decree could not be said to bo 
on ibe face of il a iiuUity as for instance in a 
ca-o wliert! a decree is passed against a dead per- 
Hoii, and it was not open to Die executing Court 
to go beiiiiid the deerct*: .1. I. It. 1082 L'lJi. 289; 

A /. It 1021 r,aii. d-lH and .1. /. It. 1931 limg. 
2ryl (!>'. li ). Jicl. on.; .1./. It. 1925 Cal. 907 
(/'*. /k). nnt I'ull; A. I. R. 1933 Pat. 49 and 
A. I. It. 1931 Tj ih. 555. Itof. LP 4G G 2] 

11. C. Kavui )—for Appellants. 

liadri Das • for Respondents. 

Judgment 

This is an appeal from the order of 
tlic Senior Subordinale Judge, Lahore, 
directing execution of a decree for 
Ks. 14.975-14-9 to proceed against 
the appellants who are the legal re¬ 
presentatives of one Mukand Lai. The 
material facts arc briefly as follows ; 
Two i)crsons, named Jagan Nath and 
Mukand Lai, had borrowed a certain 
sum from the Punjab National Bank on 
the security on certain properties which 
were C(iuitably mortgaged in favour of 
the Bank. A dispute having arisen bet¬ 
ween the parties subsequenay the 
nviiicr WTas referred to arbitration and 
a"; made. Tl.e Punjab National 

Bank then presented an application to 
Court of the Senior Subordmate 

Tudge under para. 20, bch. 

P C for the award being filed. No¬ 
tice was issued to 

Mukand Lai who appeared but did not 
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raise any objection to the award being 
made a rule of the Court. A decree 
was accordingly passed in favour of the 
Bank on the basis of the award. Subse¬ 
quently. the Bank took out execution 
when Mukand Lai, one of the judg¬ 
ment-debtors, raised an objection that 
the decree was a nullity inasmuch as 
the reference.to arbitration was governed 
by S. 152, Companies Act, and the 
Arbitration Act, 1899, and no decree 
could be passed on the basis of the 
award under para 20, Sch.2, Civil 
P. C. This objection was disallowed 
by the learned Senior Subordinate 
Judge who held that the decree was 
not a nullity and further that it was not 
open to the e.xecuting Court to go 
behind the decree. The legal represen¬ 
tatives of Mukand Lai, (who is now 
dead), have presented an appeal from 
this decision and their counsel has re¬ 
iterated the above objections before me. 

As regards the first point, namely, 
that the decree in question was a nullity, 
the learned counsel has relied on 
Riiplal V. Dhansar Coal Co. (1), a 
Single Bench decision of the Patna. 
High Court. This decision dissents from 
the view taken by the learned Judge 
of this Court in A. /. R- 1931 Lalu 
555. According to the view taken in 
the latter ruling a decree could be le¬ 
gally passed on the basis of the award 
under para. 20, Sch. 2, Civil 
P C. in this case, inasmuch as the 
parties had not agreed in writing that 
the reference to arbitration would be 
governed by the provisions of the Arbi¬ 
tration Act. 1899. The matter is not 
perhaps free from doubt, but in any 
case it seems to me clear that the 
decree cannot be said to be on the face 
of it a nullity, as for instance in a 
case where a decree is passed against 
a dead person. Secondly, it seems to 
me that the learned Senior Subordi¬ 
nate Judge was right in holding that, 
it was not open to him as an executing 
Court to go behind the decree. The 
view of the learned Senior Suboidinate 
Judge is supported by a 
Division Bench decision m G/iulatn 
Muhammad v. Fazal Nishan 
The learned counsel for the appellants 
had relied on Qorachand Haidar y. 
Prof alia Kumar Roy (3), but ru¬ 
ling was considered by the Division 
Bench in Ghulatn Mohammad v. tazat 
Nishan (2) and w as not followed. 

( 1 ) A I R 1933 Pat 49. ^ 0 . 7 R— 

(2) A I R 1932 Lah 289=133 I C 276—13 

(3) AIR 1925 Cal 907=59 I C 686=53 Cal 
1G6 (F B). 
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Bank, Ltd. v. Ghulam Jilani 
(4) also supports the view taken by the 
yarned Senior Subordinate Judge. A Full 
Bench of the Rangoon High Court 
has taken the same view recently • sec 
Nathan y. Samson (5). In view of 
these rulings, I uphold the decision of 
the learned Senior Subordinate Judge 
and dismiss this appeal. In view of all 
the circumstances, I leave the parties to 
bear their costs in this Court. 

___ (Ihmissed. 

(4) A I R 1924 lirth 44S==78 I C 40b=^LiIh 
51. 


Punjab Ram v. Jowaya (Dalip SingJi, J.) 


Lahore 47 


(6) 


AIR 1081 Rang 252 = 135 I C C5=9 
RiUig 480 (F B). 


De 

de 

D/. 
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Dalip Si^^gh, J. 

Pnnjah -Rawi—Phiinfcifif—Appellant. 

V. 

J owaya Defendant—Respondent. 

Second Appeal No. 6CA of 1930, 
cided on 22nd October 1932, against 
cree of Dist. Judge, Montgomery, 

IBtli January 1930. 

. (a) Limitation Act (1908), S. 19—Uncondi¬ 
tional acknowledgment—Suit can be based 
on it. 

An^ unconditional acknowledgment implies a 
promise to pay and tliereforc a suit c.an be ba«ccl 
on the acknowledgment: A. I. R. 1929 Lah. 2 G 3 
and 264, Foil. [p 47 q 2) 

5f«{b) Limitation Act (1908), S. 19— Law at 
time or suit is to be applied. 

^ On the question whether an acknowledgment 
IS good or bad, the Act to be looked at is the exis¬ 
ting Limitation Act and not the Limitation Act 
winch was enforced at the time when the ack¬ 
nowledgment was made; 35 All. 227 (P. C.), 
Expl. and Apph j-p q 

(cj Limitation Act (1908), S. 19 —“Be 




• t 


fore expiration of period prescribed for suit 
explained, 

The words “before the expiration of the period 

prescribed in the schedule to the Limitation Act 

in force at the time of the suit but they refer to 
tho period prescribed for the suit at the time 
the acknowledgment was made: 36 All. 227 
(•P. C.), Expl. and Di$t. rp aq n ti 

fd) Court-fees Act (1870), S. 13- Stamp 

^ '^*'«** remand is under 

C (1908). O. 41. R. 23. but not when 
under o. 151. 

Where the remand is under O 41, R. 23, the 
decision being on a preliminary point stamp in 
the appeal should be refunded, but not when the 
remand is under 8 . 151. . 48 C 1 ] 

J- L. Kapur for B. G. Manchanda — 
for Appellanfc. 

Brij Lial —for Respondent. 

Judgment 

D case sued for 

Ks. 1,277 principal and interest due 

accounr. It was alleged 
that tne last balance was struck by the 


defendant for Rs. 745-5-0 on 12th 
January 1925, and that interest had 
been agreed to be paid at the rate of 
KS. 25 p. c. p. a. A subsequent ad¬ 
vance of Rs. 6-11-9 was alleged. The 
defendant took various pleas, but the 
mam plea taken was as to limitation 
and there was also a plea that the suit 
could not he on the basis of the balance 
alone. Two preliminary issues were 

1 tr* 1..1 * rt (1) Does the 

/o-f contain a promise to pay ? 

{A) Is the claim within time ? 


On the first, the trial Court held, 
following some Punjab Record rulings 
ot the Chief Court, that the balance 
contained no express or implied promise 
to pay and therefore no suit could be 
brought on its basis. As regards the 
second point it held that tlie balance 
ot 12th January 1925 was based on 
balance struck on 1st January 

t’qo?’ balance of 1st January 

1923, was barred l>y limitation as it 
was -strLick after three years from the 
last item in tlic account. It held that the 
rulings showed that the law of limita¬ 
tion applicable was the law existing at the 
Umc wJien the suit was brought, rely- 

Shankar Lai v. Soni Rom 
(1), which was upheld by the Privy 
Council in Soni Ram v. Kanhaiya Lai 
(2;. and certain other rulings. It there- 
fore dismissed the greater part of the 
plaintiffs claim, except as to Rupees 
31-3-6 whicli was held to be within 
limitation. As regards that it gave the 
plaintifts an ex parte decree, on proof 
adduced, for Rs. 50. Both sides ap¬ 
pealed to the learned District Judge 
who upheld the decision of the trial 
Court on both the preliminary issues 
and also on the ex parte decree. Both 
sides have come in second appeal to 
this Court. 

So far as the point in the preli¬ 
minary issue IS concerned, the matter 

rulings 

Kahan Chand V. Daya Ram Amrit Lai 

Chand v. Ganga Singh 

Council ruling 
Mani Ram y- Rup Chand (5). The 
Privy Council have laid down that an 
unconditional acknowledgment implies 
a promise to pay and it follows there¬ 
fore that a suit can be based on the 
acknowledgment. So far as the ques-l 



(1) [19101 32 All 33=3 I C 725 ' 

(2) All 227=19 I C 291=40 I A 

(3) A I R 1929 Lah 263=115 I C 764=10 
Lah 746. 

(4) A I R 1929 Lah 264=115 I C 863=10 
Lah 748. 

( 6 ) [1906] 33 Cal 1047=33 I A 165 (P C). 
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tion of limitation is concerned, the rul¬ 
ings relied on by the lower Courts are not 
applicable to the present case. All that 
was laid down by their Lordships of 
the Privy Council in Soni Ram v. 
Kanhaiya Lal (2) was that whenever 
any suit or application is brought, the 
limitation applicable is the limitation 
which is existing at the time when the suit 
is brought. Similarly, on the question 
whether an acknowledgment is good or 
bad, the Act to be looked at is the 
existing Limitation Act and not the 
Limitation Act which was enforced at 
the lime when the acknowledgment was 
made. All therefore that that ruling 
lays down is that the question whether 
the acknowledgment is good or bad in 
this particular case depends on S. 19 
of the present Limitation Act. Now in 
considering S. 19 of the present Act 
for the purposes of this case wc have 
to see what is meant by the words 
“before the expiration of the period 
prescril^ed for a suit.” Do these words 
mean the period prescribed in the sche¬ 
dule to the present Limitation Act or does 
it refer to the period prescribed for the 
suit at the time when the acknowledg¬ 
ment was made. It seems to me per¬ 
fectly clear that it means the second. 
It is obvious that the words must refer 
to the time of the acknowledgment, 
for the sentence grammatically directly 
depends on an acknowledgment being 
made. Looked at from this point of 
view there is no conflict in the rulings 
at all and the previous balance of 1st 
January 1923, had to be within six 
years and not within three years and 
therefore was a good acknowledgment 
and remains a good acknowledgment 
even under the present Limitation Act. 

I would therefore accept this appeal 
and remand the case back for decision 
to the trial Court. Strictly speaking 
the appeal of the defendant fails but, 
as the whole case has to be gone into 
now, I think it would be in the in¬ 
terests of justice to accept his appeal 
also and remand the whole case back 
for a decision. So far as the appeal of 
the plaintiff is concerned the remand 
is under O. 41, R. 23, Civil P. C., 
the decision being on a preliminary 
point. Stamp in the appeal will there¬ 
fore be refunded, and costs will abide 
the event. So far as the appeal of the 
defendant is concerned, the remand is 
iunder S. 151 of the Code and costs 
I will abide the event. 

K K. Appeal accepted. 
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Abdul Qadir, J. 

il/aw Chand —Petitioner. 

V. 

Roshan Lal and another —Respondents. 

Civil Revn. No. 121 of 1932, Decided 
on 27fch July 1932, . against order of 
Senior Sub-Judge, Hissar, D/- 20th Janu¬ 
ary 1932. 

(a) Decree — Mortgage decree — Mortgage 
decree is entitled to priority over money de¬ 
cree—Civil P. C. S. 73 (c). 

A house was mortgaged in favour of A who 
obtained a decree on the basis of an arbitration 
award and in execution of the decree got the 
house sold by auction-sale. Another creditor 
also obtained in the meantime a money decree 
and attached that house in execution. The 
latter creditor claimed that as the bouse sold had 
also been attached under his decree, he was en¬ 
titled to rateable distribution of the assets secured 
by the sale. 

Held ; that the decree obtained by A was a 
mortgage decree and as such was entitled to 
priority. fP 50 C 1] 

(b) Decree—Mortgage decree—Definition. 

Decree directing rcaliuation of decretal amount 

from hypothecated property, and if insufficient, 
making the defendant personally liable, is mort¬ 
gage decree and not money decree: 25 Cal. 580, 
Foil. LP 49 C 2] 

(c) Civil P. C. (1908), S. 115 — Other 
remedy—General rule—Even where another 
remedy is available—High Court can interfere 
in revision. 

There is no inflexible rule that when an ag¬ 
grieved party has another remedy av.ailable to 
him, the High Court should not interfere in revi¬ 
sion : A. I. R. 1932 Lxh. 170. Foil. [P 49 C 2] 

(d) Civil P. C. (1908). O. 34—Scope. 

Provisions of 0. 34 are not applicable to decrees 
passed according to arbitration awards : A. I. R. 
1930 L'lh. 110, Foil. CP 60 C 1] 

Shamair Chand and Mehr Chand Sud 
—for Respondents. 

M. L. Puri for Roshan Lal —for Res¬ 
pondents. 

Judgment 

A mortgage with possession had been 
effected by the father of one ^ 
.Mohammad, in favour of Mam Chand, 
the petitioner in this civil revision. Mam 
Chand obtained a decree against Ah 
Mohammad for Rs. 1,000 on account 
of the mortgage money with interest 
on 6th February 1931, on the basis of 
the award made by an arbitrator, to 
whom the parties had referred th^r 
case without the intervention of the 
Court. The decree purported to be m 
accordance with the award, but it did 
not recite the terms of the award, which 
were that Ali Mohammad was to pay 
Mam Chand Rs. .1^000 within ten days 
with a charge on the mortgaged house 
and if he failed to pay, Mam Chand 
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would be entitled to realise the decretal 
amount with interest by the attachment 

° mortgaged property. 

It added that the mortgaged house would 
remain mortgaged and hypothecated as 

Roshan Lai, another creditor 
ot Ah Mohammad, obtained another 
decree against him for Rs. 3,800 with 
costs and applied for its execution on 
4th May 1931. Tlie execution of the 
Q6cree of Main Cliand was proccediugf 
m the Court of the Junior Subordinate 
Judge, while that of Roshan Lai pro¬ 
ceeded in the Court of the Senior Sub¬ 
ordinate Judge. Mam Chand got the 
mortgaged house attached and it was 
sold to one Mahabir Parshad by auc- 
tion sale, on 29th October 1931 for 
1,450. Roshan Lai took execution 
against four houses belonging to the 
judgment-debtor, including the one 
which was mortgaged with Mam Chand. 
On 4th July 1931, the three other 
houses of the judgment-debtor were at¬ 
tached in execution of Roshan Lai’s 
decree. On 12th August 1931, Roshan 
Lai applied to the Senior Subordinate 
Judge that the execution of the decree 
of Mam Chand may be transferred to 
the Court of the Senior Subordinate 
Judge as the property of Ali Moham¬ 
mad was involved in both the proceed¬ 
ings and he also wanted to have the 
fourth house attached. This prayer was 
granted. On 2nd November 1931, Mam 
Chand put in an application asking that 
the decree for Rs. 1,000 should be first 
satisfied out of the proceeds of the sale 
in favour of Mahabir Parshad, and 
the balance should be distributed rate- 
ably between him and the other cre¬ 
ditor. Mam Chand had another decree 
for Rs. 400 against Ali Mohammad 
and claimed a rateable share out of the 
remaining assets of the judgment-deb¬ 
tor on account of that decree. Roshan 
Lai objected to Mam Chand getting 
any priority, and, in an application 
med on 13th November 1931, took up 
the position that Mam Chand’s decree 
was not a mortgage decree but simply 
a money decree and was not entitled to 
any priority over his decree. 
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__ appears from a report, dated 29th 
November 1931, that the sum of 
Rs, 1,450 had been duly deposited in 
Mam Chand met the objection of 
Roshan Lai by applying to the Court 
concerned that his decree may be 
amended^ and the terms of the award 
may be incorporated in, it. This prayer 
granted by an order dated 10th 
December 1931. Strengthened by this, 
Mam Chand insisted ‘ that his decree 
entitled to a priority, Roshan Lai 
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januaiy 1932, stating that as tJie 

salf of l^con'sccS by [he 

sa e of the house. The learned Senior 
Suboidinatc Judge in his order dated 
20ih January 1932 accepted this con¬ 
tention of Roshan Lai and ordered ?he 
assets to be raieably distributed bet¬ 
ween him and Mam Chand. It L 

las hJed a revision to this Court t 
have heard Mr Mchar Chand Sud, who 
appears for Mr. Sliainair Chand on 
behalf of the respondents. 

Mr. M. L.^ Puri raises two prcli- 
miniary objections to this revision be¬ 
ing heard: ( 1 ) Tliat the pethioneJ has 

(O Civirp''c^ H "" 

refers to a nunihor 
of authorities which hold that the High 

Couit should not interfere in revision 

where the petitioner lias another re- 

t? jum. (2) That the peti¬ 
tion for revision is not justified be¬ 
cause tlie e.xccuting Court has intc?- 

cifand ni favour of Mam 

Chand to be a money decree, and even 

It It has gone wrong in doing so 
that is no ground for revision. The 
leply of Mr. Sud is that the Court be¬ 
low acted against the second part of 
the provisions of S. 73 (3) in cnicr- 
taining the application of Roslian La! for 
rateable disirioiuion, in a case tlic de¬ 
cree of which was clearly a mortgar^c 
decree and tlius assumed jurisdiction 
whmh It did not possess. He relies upon 
a Division Bench decision of tlie Cal- 
^tta High Court, FazU Howladar v. 
Krishna Buudhoo Roy ( 1 ) which is 
to the following effect; 

"A decree, which directs the icali^'.ation of the 
deerelHl amount from the hypothecated propertv.,' 
and, If sufficient, makes the defendant remain 
personally liable, is a mortgage decree, and not a 
decree for the payment of money. 

As regards the question of another 
remedy being open to the petitioner, 

1 am referred to the case of Bakhshish 
Singh y. Birii (2), which lays down tliat 
there is no inflexible rule that when 
an aggrieved party has another remedy 
available to him, the High Court should 
not interfere in revision. I think there 
IS not much force m the preliminary ob¬ 
jections of Mr. M. L. Puri, and the 
merits or the case must be considor<-fl 
The history of the case has been su?: 
ficiently summarised above The fol- 
lowing issues were framed in the Court 
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of the Senior Subordinate Judge: (1) 
Whether Mam Chand has a burden of 
Rs. 1,000 on the property sold and 
if so whether this burden will have 
priority in the sale ? (2) Whether Mam 
Chand is entitled to a rateable shaie on 
account of his other decree for Rs. 400 
with costs? 

Issue 2 is no longer m dispute, as 
in the Court below Roshan Lai con¬ 
ceded it. Issue 1 only, is disputed. In 
my opinion there is no doubt that tlie de¬ 
cree was a mortgage decree and as such is 
entitled to priority. The Court below de¬ 
cided otherwise mainly because it follow¬ 
ed Digambar Suthar v. Siiajan, A. J. H^ 
1929 Calcutta 233, which says that 
an order under S. 89, T. P. for 

the sale of mortgaged property has the 
eh'ect of substituting the right of sale 
thereby conferred upon the mortgagee 
for his rights under the mortgage 
and the latter. rights are extinguished. 
Mr. Sud contends that the T. P. Act 
is not in force in the Punjab and S. 89» 
T. P. Act, was repealed in 1931. Mr. 
M. L. Puri replies that S. 89, T. i. 
Act has been embodied in O. 34,R. 5, 

Civil P. C., and therefore the ruling 
mentioned above is applicable, ihis ar- 
gunieiit ignores the fact that the provi- 
sions of O, 34, Civil P. C., do not 
apply to decrees passed in accordance 
with an award on a reference to arbi¬ 
tration. This principle is recogmsed m a 
I judgment of this Court in 
\tional Bank Ltd., v. Thakar 

Das, Mathra Das A. I. R. Lah. 116. 

In my opinion a serious injustice appeals 
to hav'C been done to the petitioner, by 
his mortgage decree not being given 
the priority to which it was entitled by 
law. This revision is accepted with 
costs and the order of the Court below 
rateably distributing the proceeds ol 
the sale to Mahabir Parshad is set 
aside. It is hereby ordered that the 
decree of the petitioner for Rs. 1,000 
should be first satisfied out of the sum 
realised by the sale of the mortgaged 
house and the rest of the sum should be 
rateably distributed among the two de¬ 
cree-holders. 

B R./lt.K. Petition accepted. 
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Bhide, J. 

Mul Chand and others — Plaintiffs 
Petitioners* 

V* 

Jiwan Das — Defendant — Opposite 

^ Civil Revn. Petu. No. 359 of 1932, 
Dacided on 3rd November 1932, 
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. 5^^ Civil P. C. (1908), Ss. 10, 115 and 151 
—Suit connected with pending appeal—Deci¬ 
sion turning on result of appeal—Suit should 
be stayed — Order refusing stay is “case” 
within S. 115. 

Where a suit is connected with an appeal 
which is pending and its decision turns ou the 
result of that appeal it is in the interest of both 
parties that the suit should not proceed until 
the decision of the appeal, pending in the appel¬ 
late Court. In such cases the matter is really 
for the exercise of discretion, the question being 
whether in view of the pendency of the connected 
appeal the suit should bo allowed to proceed un¬ 
til the decision of that appeal. The question is 
independent of the matters which must neces¬ 
sarily be decided in the course of the suit and 
the petition should be looked upon as a case 
within the meaning of S. 115: 2. iL 1922 Zr ih, 

.54; A. J. H. 192:3 Lrh. 616 and.l. I. H. 1924 
L^h. 5G7, aX pi. and Dist. A. I. R. 1930 Lull. 
527, Ref. [P 50 C 2; P 51 C 1] 

Govind Das —for Petitioners. 

Shamair Chand and Qabnl Chand for 
Opposite Party. 

Judgment 

This is a petition for revision of an 
order of the Senior Subordinate Judge, 
Campbellpur, refusing to stay proceed¬ 
ings in a suit. The suit was connected 
with an appeal which is pending in this 
Court and its decision could turn on the 
result of that appeal. One of the points 
in dispute in the appeal is whether the 
mortgage in favour of one Kaiam Chand 
was discharged. If it is found that the 
mortgage was discharged, as alleged 
by the defendant, the suit pending be¬ 
fore the Senior Subordinate Judge would 
be maintainable; otherwise it would be 
liable to be dismissed. In these circum¬ 
stances it seems to be in the interest of 
both parties that the suit should not 
proceed until the decision of the appeal 
pending in this Court. 

The learned Senior Subordinate Judge 
however apparently thought that he had 
no jurisdiction to stay proceedings under 
S. 10, Civil P. C., and therefore re¬ 
jected the plaintiffs’ application. 
learned counsel for the plaintiffs, 
have filed this petition for revi^on, 
urged that the learned Senior Subordi¬ 
nate Judge had inherent jurisdiction to 
stay the suit although the case was not 
strictly covered by the Provisions oi 

S. 10. Civil P. c. A. I. R- 1930 

Lah. 527 was cited as an authority in 
support of the contention. The learne 
counsel for the respondent did not 
seriously dispute this point but con 
tended that the order being, of an in¬ 
terlocutory cliaracter no petition tor re 

vision is competent. ^nnn- 

The learned counsel for 

dent has referred to c 

Lah. 54, A. /. R. 1923 Lah. 615, 
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/• R- 1924 La/i. 567 and certain 
other authorities in support of his con¬ 
tention that the order which is sought 
to be challenged being interlocutory 
no revision lies. All these authorities 
refer to the question of stay under 
S. 10, Civil P. C. There appears to be 
a conflict of authorities on that ques¬ 
tion, but even apart from this, I think, 
It is possible to distinguish the present 
case. Under S. 10, Civil P. C., the 
Court is bound to stay proceedings in 
a suit if certain conditions are fulrtllcd. 
The CoUrt has therefore to decide that 
question in the course of the suit and 
the order may, in this sense be perhaps 
considered to be an “interlocutory" 
order in the course of the suit. In the 
present instance, however, there is no 
such obligation. The matter is really 
for the exercise of discretion the ques¬ 
tion being whether in view of the pen¬ 
dency of the connected appeal, in the 
High Court, the present suit should be 
allowed to proceed until the decision 
of that appeal. The question is thus 
independent of the matters which must 
necessarily be decided in the course 
of the suit. The word “case" has not 
been defined anywhere in the Code. In 
Piroi Shah & Co. v. Qarib Shah (1), 
where an ex parte decree has been 
set aside, the proceedings were held 
to constitute a “case" for the purpose 
of S. 115, Civil P. C. On similar 
grounds the proceedings relating to the 
question of stay may, I think, in the 
circumstances of the petition be looked 
upon as a “case" within the meaning of 
S. 115, Civil P. C. 

As I have stated above, the learned 
counsel for the respondent did not seri¬ 
ously dispute the fact that the learned 
Subordinate Judge had inherent juris¬ 
diction to stay the suit. He was also 
unable to urge that his client would, 
m any way, be prejudiced. In fact, as 
I have said above, it seems to be obvi¬ 
ously in the interests of both parties 
that proceedings should be stayed in 
the circumstances of the case. I accord¬ 
ingly accept the petition for revision 
and direct that the proceedings in the 
case be stayed pending decision of the 
connected appeal in the High Court 
No order as to costs. 

_ Petition accepted, 

(1) A I R 1926 Lah 870=95 I O 124=7 Lab 161. 
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Tek Ohand and Jai Lad, JJ. 

The Peoples Bank of Northern India, 
Lahore, In the matter of. 

Original Civil Appln. No. 18 of 1931 
Deoided tm 22nd December 1931. 


(a) Company—Directors need not be share* 
holders if articles allow it. 

There is nothing in the Companies Act mak¬ 
ing it obligatory ou a director to hold shares and 
if in the Articles of .Association of the Company 
it has been provided that a director sliould hold 
a certain number of shares, tho articles caji bo 
amended in accordance witli the procedure laid 
down therefor so as to include non-sharc-holdcrs. 

^ ^ IP 62 0 21 

(b) Companies Act (7 of 1913), S. 153— 
Principles guiding exercise of jurisdiction 
under S. 153 stated. 

The principles which should guide the Court 
in exercising jurisdiction under S. 163 arc as fol¬ 
lows; The first thing that the Court has to see 
is whether t)ie provisions of the statute liavo 
been complied with. Secondly the Court has to 
see that the persons prese7it at the meetings have 
acted bona fide and that they have done nothing 
which in the circumstances is injurious to the 
interests of the classes whoin they represented. 
But the Court does not sit merely to register the 
decree of majority of creditors'or .slnue-holders 
present at the meetings. It has to look at the 
arrangement and sec that it is such that a man 
of business would reasonably approve and further 
that it is fair and reasonable as regards the in¬ 
terest of all concerned. The Court has a wide 
discretion in the matter, thougli it will reject 
the .scheme only whore it is shown that there has 
been something wrong, but where the creditors, 
acting in good faith and on sufficient informa¬ 
tion, and with time to consider what tlicv are 
about have pronounced th.xt a particular scheme 
IS to their commercial advantage the Court will bo 
slow to dilTer from them: Enjlinh c-isos rejtrrcd. 

LE" 62 C 2; P o3 C 1] 

Jagan Nath Agganoal and Mndan 
Gopal —for the Peoples Bank of Northern 
India Ltd. 

^[ehr Chand ^{(ihajan — for certain 
share-holders and creditors. 

Qahui Chand for certain ex-employoes 
—for Bespondents. 

Tek Chand, J. 

This is an application under S. 153, 
Companies Act, presented by the Peo¬ 
ples Bank of Northern India, Ltd., 
through the Managing Director, Lala 
Mulk Raj, for sanctioning an arrange¬ 
ment for the resuscitation of the Bank. 
rhe preliminary facts leading to tJiis 
application are set out in detail in the 
order of the single Bench dated 6lh No- 
vemberi 1931 and it is not necessary to 
recapitulate them here. Briefly stated 
they are that the Peoples Bank of 
Northern India Ltd., is a joint stock 
company incorporated under the Com- 
p^ies Act, 7 of 1913, having its Head 
Umce at Lahore and 72 Branches in 
several places in Northern India. The 
company was registered in April 1925, 
and Its authorised capital is one crore 
of rupees of which Rs. 95,92,800 is 
subscribed and Rs. 3%12,809-6-3 paid 
up. On 29th of September, 1931, the 
Bank suspended payment. On that date 
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it had over Rs. 2,25,00,000 in deposit 
with it. 

On 26th October 1931, a petition 
under S. 153, Companies Act, was 
presented in this Court by the company- 
stating that the business had to be sus¬ 
pended owing to stringency of the 
money market, fall in the price of 
Government Securities and an unprece¬ 
dented demand for liquid cash, that a 
large number of depositors and share¬ 
holders had expressed a desire that the 
company be resuscitated, that in the 
opinion of the Directors the assets ot 
the company were more than sufficient 
to pay off all its creditors in full with¬ 
in a reasonable time, and that the 
Board of Directors had drawn up a 
scheme of resuscitation, the terms of 
which were given in detail in Annexure 
B. The company accordingly prayed 
for orders of the Court authorizing the 
Managing Director to convene meetings 
of (/) the depositors and other credi¬ 
tors of the company to whom a sum of 
over Rs. 50 was due, and (//) the 
share-holders of the company to con¬ 
sider and approve the scheme referred 
to above; to appoint Chairman to pre¬ 
side at the meetings; and to authorise 
the Board of Directors to obtain the 
consent of secured creditors (who were 
about a dozen in number) to the abov’e 
scheme by direct negotiations as it 
w'ould not be possible to convene a 
separate meeting of such secured credi¬ 
tors, they being scattered all over the 
country. 

This petition was supported by affi¬ 
davits by the Managing Director and 
a large number of creditors represent¬ 
ing depisites of the whole of Rupees 
12,38,865 and share-holders holding 
3,600 shares in the company. The-petition 
was granted by order of the Single 
Bench dated 6th November 1931 and 
a separate meeting of the depositors 
and other unsecured creditors of over 
Rs. 50 and share-holders as ordered 
to be convened to consider the scheme, 
witli certain modifications which were 
embodied in that order. Two panels of 
Chairmen for the meetings of the share¬ 
holders and depositors were appointed 
and the Managing Director was autho¬ 
rized to obtain by correspondence the 
opinion of the secured creditor's on the 
scheme. The meetings were accordingly 
held on the 6th of December at the 
Head Office of the company at Lahore, 
due notice of the time and place of 
each meeting having been given to the 
persons concerned by personal service 
as well as by advertisement in the news¬ 
papers. (His Lordship then considered 
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the reports of the meetings of creditors 
and share-holders and proceeded.) The 
only point on which counsel were not 
agreed was whether under the law it 
was necessary for each Director who is 
elected by the creditors, to hold some 
shares in the company, and it was ac¬ 
cordingly suggested by counsel for the 
Directors that such a person must be 
the holder in his own name of at least 
one share in the capital of the company. 
He, however, left the question for deci¬ 
sion by the Court. After hearing both 
counsel, I am of opinion that there is 
nothing in the Companies Act making 
it obligaioy on a Director to hold shares. 
It is only in the Articles of Association 
of the company that it has been pro¬ 
vided that a Director should hold a cer¬ 
tain number of shares. These Articles 
can be amended in accordance with 
the procedure laid down therefor, and 
I can see no difficulty in provision being 
made in the amended articles for the 
three “unsecured creditors-representa¬ 
tive Directors” to hold office during the 
resuscitation period without any share 
qualification. (His Lordship after dis¬ 
posing of certain applications, pro¬ 
ceeded.) All matters discussed before 
us at the hearing by the various counsel 
having been disposed of, it now remains 
to be seen whether the scheme, as 
explaii'.e:! and elucidated above, is one 
which should receive our sanction. 

The principles which should guide 
us in e.xercising jurisdiction under 
S. 153 are well settled. The first thing 
that the Court has to see is whether the 
pro\ iiions of the Statute have been com¬ 
plied with. Now there can be no doubt 
that this has been done in the case, 
before us. The meetings were properly 
adveriited and held, and were attended 
by a very large number of the creditors 
and share-holders, who unanimously ap¬ 
proved of the scheme subject to provi¬ 
sion being made for certain “safe¬ 
guards.” Secondly, we have to see that 
the persons present at the meetings 
have acted bona fide and that they 
have done nothing which, in the cir¬ 
cumstances, is injurious to the interests 
of tlie classes whom they represented. 
On this point also, I am satisfied on 
an examination of the names and qualifica¬ 
tions of the persons present, the record 
of the proceedings and the resolutions 
passed, that there is nothing to impu^ 
the good faith of those who voted in 
support of the scheme. But tlus is not 
enough. The Court does not sit merely 
to register the decree of the majority 
of the creditors or share-holders present 
at the meetings. It has to look at the 
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arrangement and see that it is such that 
a man of business would reasonably 
approve and further that it is fair and 
reasonable as regards the interest of 
all concerned: per Lindley L. J. in In 
re Alabama, New Orleans, Taxns and 
Pacific Junction Railway Co. (1). The 
Court has a wide discretion in the mat¬ 
ter, though as observed by the same 
Lord Justice in In re English. Scoltii.h, 
and Austral.an Chartered Bank (2), it 
will reject the scheme only where it is 
shown that there has been something 
wrong, but where the creditors, acting 
in good faith and on sufficient informa¬ 
tion, and with time to consider what 
they are about have pronounced that a 
particular scheme is to their commercial 
advantage the Court will be slow to 
differ from them. See also to the same 
effect the recent decision in In re Anglo- 
Continental Supply Co. Ltd. (3). After 
giving the case my most anxious and 
careful consideration and bearing in 
mind the principles stated above, I 
have reached the conclusion that, in 
the unfortunate circumstances in which 
the company now finds itself it is to 
the interest of all concerned that the 
scheme of arrangement as explained 
and elucidated above, should be sanc¬ 
tioned by the Court. 

Accordingly I would, if my learned 
brother agrees, accept the application 
under S. 153, Companies Act, and 
sanction the scheme for the resuscita¬ 
tion of the Peoples Bank of Northern 
India, Limited, as given in paras. 1 
to 7 of Annexure B to the petition 
of the Managing Director dated 26th 
October 1931 with the following addi- 
tipns: 

(a) that at least 20 per cent, of 
the sum due by each Director to the 
Bank on loans shall be paid on or before 
28th February, 1932, and the remain¬ 
ing 80 per cent, shall be paid in four 
equal instalments on 31st August, 
1932, 28th February, 1933, 31st Au¬ 
gust, 1933 and 28Lh February, 1934; 

(b) that if a Director fails to make 
payment of any instalment of the loan 
due by him as provided in Cl. (a) 
above, he shall automatically cease to 
hold office; 

(c) that during the period of resusci¬ 
tation no fresh loan of any kind shall 
be advanced to any of the Directors; 

(d) that the Chairman, Vice-Chair- 
man, the Managing Director and the 

(l) flbJlJ 1 Oh li J Uh li T 

Meg 877. 

^ (Q) [18941 8 Ch 386=62 L J Ch 625=42 W 
B 4=69 Ii T 268. 

(8) 2 Ch 723=91 If 7 Ch 668=128 

^ 89=66 S 7 710=1922 B & O R 199. 


Other Directors of the Central and Lo¬ 
cal Boards shall not receive any remu¬ 
neration for their services during the 
period of resuscitation; and 

(e) that soon after the sanctioning 
of the scheme as may be practicable 
the Directors shall convene meetings 
of the share-holders witli a view to 
liave the Articles of Association of the 
company amended so as to make pro- 
sion: (1) for the addition of tlirce 

“unsecured Creditors" representative Di¬ 
rectors to the Central Board, to be 
elected by creditors of the company 
to whom a sum of Rs. 50 or more was 
due on 29th September, 1931. At the 
meeting held for this purpose every 
such creditor shall have one vote, but 
the person elected shall be a creditor 
of the company for Rs. 15.000 or 
more, in his own name, or in the name 
of his wife, child or parent. 
The persons elected shall hold office 
during the resuscitation period only 
and any casual vacancy arising mean¬ 
while, shall be filled by election in a 
meeting of the creditors, convened in 
the same manner as the first meeting; 
(2) for the number of ordinary Direc¬ 
tors of the Central Board being raised 
from five to seven, the two newly creat¬ 
ed seats being filled by election at a 
meeting of the share-holders at which 
the permanent Directors of the company 
shall not be entitled to vote. Any casual 
vacancy arising in this class of Direc¬ 
tors shall be filled by election at a 
meeting of the share-holders at which 
also the permanent Directors shall not 
vote. (3) for reducing the minimum 
qualification of ordinary Directors of 
the Central Board from 500 to 300 
shares; and (4) for the execution of 
an indemnity bond by any share-holder 
who wishes to transfer his shares during 
the resuscitation period, to the effect 
that such transferor shall be liable to 
pay to the company the unpaid or un¬ 
called amount due on the shares, in 
the event of the company being unable 
to realize it from the transferee. 

A copy of this order shall be sent 
to the Registrar Joint Stock Companies 
Punjab. 

Jai Lai, J. —I agree. 

M.N. Application accepted. 
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Dalip Singh, J. 

Shankar Das —Appellant. 

V. 

Mt. Dhan Devi —Respondent. 

Second Appeal No. 353 of 1932, De¬ 
cided on Ist November 1932. 
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5.'' (a) Limitation Act (1908), Art. 120— 
Declaratory suit—Suit need not be brought 
on first denial when plaintiff is in possession. 

Tbc plaintiff need not briiiK his declaratorysuit 
from the time of his first denial of title, specially 
where the plaintiff is in possession of the pro¬ 
perty. Where the plaintiff is not in iK)ssession 
of the property nor is tlie defendant in po'-se>sion 
of the I'loporty, tlie same principle applies and a 
frc--h cau>e of action accrues to the plaintiff when 
he has his possession of the property disturbed. 

[P 55 C 1] 

(b) Evidence Act (1872). S. 90—Execu¬ 
tant depositing will for registration—Pre¬ 
sumption under S. 90 arises from Registrar's 
endorsement as to execution though not of 
disposing mind. 

liere a } erson eyeentos a will and deposits it 
with the Registrar and the endorsement by the 
Rogisliar shows that the will was so deposited by 
tlic executant on being identified by two persons, 
a presumption under S. 90 as to execution arises. 
The presumption however does not cover the 
question of disposing mind. [P 54 C 1; P 50 C l] 

^ (c) Waiver—Mere non-objection to muta¬ 

tion held did not amount to waiver. 

A person loft a will in favour of his sons from 
third wife in 1893. Wlien tlie property was 
mutated in favour of the sons of first wife and 
the sons of the third wife tbc latter objected. 
Tbc property ^vas in possession of tlie mortgagees. 
Tlie sons of tbc third wife however did not object 
to the subsequent mutations on the death of sons 
of first wife and their sons. Sons of the third 
wife alone redeemed the mortgage in 1903 and 
thereafter they continued in exclusive possession 
of the property. 

Ilctd : that from these facts it could not be 
deduced that the sons of tlie third wife waived 
or abandoned their riglit under the will. 

[P 65 C 2] 

(d) Will—Disposing mind—Proof of. 

As regards the disposing mind the onus lies on 
the person who propounds the will. [P 55 C 2] 

Chiranjiva Lai —for Appellant. 

M. C. Mahajaii —for Respondent. 

Judgment 

In this case the plaintiff alleged that 
by the will of his father one Bela 
Shah he had been inade sole owner 
of the property in dispute. It seems 
that Bela Shah executed the will some¬ 
time in 1890 and deposited it with the 
Registrar. The endorsement shows that 
the will was so deposited by Bela Shah 
himself who was duly identified by two 
persons. In 1893 Bela Shah died and 
in 1894 the will was opened but no¬ 
thing further was done. THe pedigiee 
table given in the judgment of the 
lower Court shows that Bela Shah had 
three wives. By the third wife he had 
two children, the present plaintiff Shan¬ 
kar Das and his brother Radha Kishen, 
who died childless, in whose favour 
the will was executed. By his second 
wife he had one son Ram Chand who 
had some children. By his first wife 
he had a son Nand Lai who had a 


son Mathra who had a son Makhan. 
Makhan’s widow Mt. Dhan D»evi, is 
the present defendant. On the death 
of Bela Singh the property was mutated 
in equal shares in favour of all the 
sons. ,The present plaintiff and his 
brother since deceased objected to the 
mutation but they were referred to a 
civil suit. Subsequently Ram Chand 
compromised with the present plaintiff 
and his brother. He received certain 
property from them but acknowledged 
the will to have been genuine. When 
Nand Lai died his share was mu¬ 
tated in favour of his son Mathra and 
when Mathra died his share was muta¬ 
ted in favour of has son Makhan. 
When Makhan died his share was 
mutated in favour of Mt. Dhan Devi. 
So far as the property in dispute is 
concerned it was in the possession of 
mortgagees at the time of the muta¬ 
tion. In 1903 it was redeemed by the 
present plaintiff and his brother and 
subsequently it was re-mortgaged and 
redeemed twice by plaintiff and his 
brother either jointly or separately. The 
plaintiff and his brother are shown 
in the record throughout as in posses¬ 
sion, except when the land was under 
mortgage. In 1927-28 Mt. Dhan Devi 
was entered as in possession and this 
gave the cause of action to the present 
plaintiff. 

The trial Court decreed the plaintiff's 
declaratory suit, holding that the will 
must-be held to be proved both by the 
oral evidence led and by the presump¬ 
tion under S. 90, Evidence Act. It 
held that it was not proved that the 
\vill had remained void and inopera¬ 
tive. It was also held that there was 
no estoppel against the present plain¬ 
tiff and the suit was not time-barred. 
On appeal the learned District Judge 
held that the four mutations in favour 
of Nand Lai, Mathra, Makhan and 
Mt. Dhan Devi showed that the will 
was treated as a dead letter by the 
legatees, that the possession of the land 
by the present plaintiff was as a co¬ 
sharer, and that the will was not acted 
upon in regard to the property in the 
other two villages. The compromise with 
Ram Chand was according to him a 
mere paper admission and Mt. Dhan 
Devi was not a party to that compro¬ 
mise. He refused to draw a presump¬ 
tion under S. 90, Evidence Act. He 
made no reference to the oral evi¬ 
dence and also did not decide the point 
decided by the trial Court, namely, 
that the property was self-acquired pro¬ 
perty of Bela Shah* and was not 
cestral. The learned District Judge also 
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held that the cause of action had ac¬ 
crued in 1893 or 1894 and therefore 
the suit was time-barred. He held that 
the plaintiff had not brought a suit 
as regards the lands in Saharanpur 
and Khokhar and the present suit was 
only by way of “feeler.” He therefore 
dismissed the plaintiff’s suit. The plain¬ 
tiff has come in second appeal. 

The learned counsel contends that 
the learned District Judge has mis¬ 
understood the case. He contends that 
there are no valid reasons for refusing 
to draw the presumption under S. 90, 
Evidence Act, which had been drawn 
by the trial Court in his favour. He 
also contends that no decision had been 
given on the oral evidence led as to 
execution. He challenges the finding 
of limitation and contends that the will 
was never treated as a dead letter. 

In reply the learned counsel for the 
respondent contends that the question 
of the will being treated as a dead 
letter is a question of fact because 
the learned District Judge really meant 
to hold that the plaintiff had abandoned 
or waived his title under the will. As 
regards the presumption under S. 90, 
Evidence Act, the learned counsel con¬ 
tends again that this is a matter of 
discretion and the reasons given by the 
learned District Judge are not prima 
facie unsound. As regards limitation he 
contends that there was no fresh cause 
of action and that therefore the suit 
was barred by limitation. The last point 
can be disposed of quite easily. It has seve¬ 
ral times been pointed out by this Court 
that denial of title does not necessarily 
mean that the plaintiff must bring his 
declaratory suit from the time of his 
first denial of title. This is perfectly 
clear in the case where the plaintiff is 
in possession of the property. Where 
the plaintiff is not in possession of the 
property nor is the defendant in posses¬ 
sion of the property, it seems to me 
that the same principle applies and, 
therefore, a fresh cause of action ac¬ 
crued to the plaintiff when he had his 
possession of the property disturbed in 
1927-28 by the mutation entry showing 
Mt. Dhan Devi in possession of ashare. 

1 therefore hold that the suit was not 
Ibarred by limitation. 

So far as the first point is concerned, 
about the will not being acted upon, the 
trial Court pointed out that the will it¬ 
self showed that certain property had 
been given to Ram Chand and Nand 
Lai. There was no specification of what 
property had been given, and the recital 
Itself, of course, was not evidence. But 
it is clear that Ram Chand at any rate 
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compromised with the present plaintiff 
as regards the will. In the absence of 
evidence it is impossible to decide whe¬ 
ther the will has or has not been acted 
upon qua the property in* the other two 
villages. But assuming that it has not 
been acted upon I do not see how the 
plaintiff can be held to have abandoned 
or waived his rights even if this was the 
meaning of the learned District Judge 
in the somewhat cryptic remark a1)out 
the will being treated as a dead letter 
not because of its not being acted upon 
with respect to the otliei* prop erties but 
because objections were not taken to 
the successive mutations to Nand Lai’s 
share. In the first place objection was 
taken to the mutation in favour of Nand 
Lai. To the other mutations the plaintiff 
was not bound to object as the property 
was in possession of the mortgagors. 
Plaintiff and his brother alone redeemed 
the mortgage in 1903 and thereafter 
they continued in exclusive possession 
of the property. Why then should they 
trouble about mutations which had taken 
place previously when the property was 
not in their possession and could not 
be taken possession of by them. I do not 
think from these facts it can be deduced 
that the plaintiff waived or abandoned his 
right under the will. 

There remains the contention as to 
whether the presumption under S. 90 
should or should not have been drawn. 
The facts have been given above and it 
seems to me that the endorsement of the 
Registrar leaves little doubt as to the exe¬ 
cution of the will by Bela Shah. The 
plaintiff went into the witness box and 
and swore that the signature on the 
document was that of Bela Shall. I do 
not see why this evidence should be re¬ 
jected, but whether this is so or not 
the presumption, in the circumstances, 
ought clearly to have been drawn. All that 
the learned counsel for the respondent 
could urge was that the silence of 
nearly forty years made it difficult for 
the present defendant to prove any ob¬ 
jection she might have had, e g., a dis¬ 
posing mind of the testator of the nature 
of the property whether it was joint 
Hindu family property or otherwise. As I 
regards the disposing mind the onus 
lies on the person who propounds the will, 
and the only person hampered by it would 
be the plaintiff himself. As regards the 
pjroperly being joint Hindu family pro¬ 
perty this was not pleaded. The 
question whether the property was 
ancestral or non-ancestral was plea¬ 
ded and was decided in favour 
of the plaintiff by the trial Court. The 
learned District Judge has not given any 
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finding’ on this point. I therefore accept 
the appeal and hold that the suit is 
not barred by limitation, that in the cir¬ 
cumstances the appellate Court acted 
without proper exercise of discretion 
in setting aside the discretion exercised 
by the trial Court in favour of the 
plaintilT as regards the presumption 
under S. 90 and that it is not proved 
on the record that the will was treated as 
a dead letter. The case must go back 
for decision on the other issues arising 
in the case. The pleadings clearly show 
that the plaintiff was put to proof of 
jthe will. A presumption under S. 90, 
only covered the question of execution 
it could not cover the question of dis¬ 
posing mind. The learned District Judge 
will also decide the question of the 
nature of the property whether ances¬ 
tral or self-acquired and will dispose 
of the case according to law. Costs will 
abide the event. 

B.K- Ap-peal accepted. 
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Jai Lal, J. 

Bura Mal —Petitioner. 

V. 

Mt. Parmeshari and others —Opposite 
Parties. 

Civil Revn. Petn. No. 239 of 1932, 
Decided on 24th October 1932, against 
order of Disfc. Judge, Ludhiana, D/- 30th 
March 1932. 

Succession Act (1925), Ss. 384 and 388 
—Order refusing revocation of certificate— 
No appeal lies. 

Only nn order granting or refusing a certificate 
or revoking a certificate is made app alablo by 
S. 384 or S. --RS and an order refusing to revoke 
a certificate bas not bsen made appealable, spe¬ 
cially when tbo application for revocation does 
not contain a prayer for a succession certificate; 
A. I. H. 19^0 All. 139, Expl. and Dist. 

IP 56 C 2} 

Badri Das —for Petitioner. 

Mehr Chand Mahajan and Abdul Haye 
—for Opposite Parties. 

Judgment 

A succession certificate under the 
provisions of the Succession Act having 
been granted to Mt. Parmeshari, al¬ 
leged to be the widow of Amar Nath 
deceased, to whom the debt in respect 
of which the succession certificate was 
granted was due. an application was 
made by Rura Mal under S. 383, Suc¬ 
cession Act, for the revocation of the 
certificate on the main ground that Mt. 
Parmeshari was not the widow of Amar 
Nath and that he was not notified of 
the application for succession certificate 
made by her, as shou d have been done, 
he being the rightful heir of Amar 


Nath. The Senior Subordinate Judge 
who_ originally granted the succession 
certificate, declined to revoke it. Con¬ 
sequently, an appeal was preferred to 
the District Judge who however held that 
no appeal lay to him from the order re¬ 
fusing to revoke a succession certificate. 
Rura Mal has now presented this peti¬ 
tion for revision in this Court, and, 
after hearing counsel on both sides, I 
am of opinion that this petition must 
fail. S. 384, which deals with the 
question of appeal in matters arising 
out of proceedings relating to grant of suc¬ 
cession ceriifica:es, provides that an ap¬ 
peal shall lie to the High Court from an 
order of a District Judge granting, re¬ 
fusing or revoking a certificate under 
this part. S. 388 provides that where a 
certificate has been granted by a Court 
inferior to that of the District Judge, 
the appeal under S. 384 shall He to the 
District Judge. 

From what I have stated above, it 
would be observed that only an order 
granting or refusing a certificate or 
revoking a certificate is made appeal- 
able by that section and that an order 
refusing to revoke a certificate has not 
been made appeable. Mr. Badri Das 
on behalf of the petitioner however 
relies on Sharifiinnissa Blbi v. Alasum 
All (1). Mr. Mehar Chand Mahajan 
for the respondent questions the correct¬ 
ness of the view taken in that case. I 
do not however propose to e.xpress any 
opinion on this aspect of the case, 
because, in my opinion, even if the view 
taken in that judgment be held to be 
correct, the facts of that case were quite 
dififerent to the facts of this case. In 
that ca-^e the person who applied for the 
revoca ion of the succession certificate 
also prayed for the grant of the same to 
him after the certificate granted to the 
respondent had been revoked. In the 
present case there is no such prayer 
made by the petitioner. In one para¬ 
graph of his application no doubt he 
says that he being the heir of the de¬ 
ceased is entitled to a succession certi¬ 
ficate. That in my opinion is merely 
stated in order to establish his right 
to maintain the application for revoca¬ 
tion of the succession certificate and 
not with a view to obtain a succession 
certificate. Under the circumstances, the 
view of the District Judge that no ap¬ 
peal lay to him is correct and that this 
petition must be dismissed with costs 
and I order accordingly. 

B.K. _ Petition dismissed. 

(l) A I R 1920 All 139=56 I 0 380=42 All 
847. 
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Tek Chanp, J. 

Sardar Khan —Dofeudant—AppoUnnt-. 

V. 

Chandhri SaduUa Khan and oth:yrs — 
Plaintiffs—Respondents. 

Second Appeal No. 185 of 1932, De¬ 
cided on 6th duly 1932, against decree of 
Dist. Judge, Jullundiir, D/- 21st Novem¬ 
ber 1931. 

(&) Pre-emption—Suit for — Wajibularz — 
Entry in—Construction of—Pre-emptors re¬ 
corded as ala-maliks—' Vendees recorded as 
adna-maliks—Suit should be decreed. 

In a puit for pre-emptioii the pre-emptor was 
recorded as talukdar in tlje revoniie records and 
the expression was ordinarilly understood to 
mean superior proprietor. The vendees who were 
proprietors of tlio village were recorded as having 
definitely slated that- tUoir status was that of 
adna-maliks while that of plaintiQ's ancestors 
was that of ala-malik': 

Held : that the suit should be decreed Cinl 
Appml Nn. 60 of Foil. [P .'’.7 C 21 

(b) Evidence Act (1872), Ss. 13 and 42 — 
Previous judicial decisions—Admissibility of. 

Previous judicial decisions making mention of 
the status of a person claiming pre-emption are 
admissible in evidence under S. 13 as well as 
under S. 42. i.P 57 C 2) 

Achhru Ram —for Appellant. 

Mohsin Shah —for Respondents. 

Judgment 

^ Defendants 1 to 3 sold the land in 
dispute to defendant 4 for Rs. 850. 
The plaintiff, claiming to be an ala 
malik in the village and describing 
the vendors and the vendee as adna 
maliks, brought a suit for pre-emption 
on the ground that his right was 
superior to that of the vendees. The 
suit has been decreed on payment of 
the full price. The vendee-defendant 
appeals. The sole point argued before 
me is whether the plaintiff-respondent 
has succeeded in establishing his right 
as a “superior” proprietor in the village. 
It is conceded that in the revenue re¬ 
cords he is described as a talukdar, 
and it is also admitted that ordinarily 
that expression is understood in this 
provinces as meaning a superior pro¬ 
prietor. It is contended however that 
in tMs particular case the plaintiff, 
though described as a talukdar, does 
not occupy the status of a superior pro¬ 
prietor as the amount which is paid to 
him as talukdari is not levied in addition 
to the amount of land revenue payable 
by the proprietors to the Government, 
but is paid by Government to the plain¬ 
tiff and the other talukdars out of the 
revenue assessed at ordinary rates on 
the proprietors. Prima facie there is 
some force in this contention but an 
examination of the order of the Com¬ 


missioner, Jullundur Division dated IGih 
April 1849, the entry in the wtijiimlarz 
of 1885, (Ex. P. B.) and para. 50 at 
pp. 85 and 86 of Purser’s report on 
the Rcvi.->ed Settlement of the lullundur 
district, 1885, shows that the talukdari 
payment is made to them in recogni¬ 
tion of their rights as superior pro¬ 
prietors in this village. It is no doubt 
true that the amount is paid by Govern¬ 
ment out of the revenue collected by it* 
from the proprietors, but as was pointccl 
out by Colonel Bcadon, Divisional 
Judge, Jullundur, in a similar case 
(Ci\il Appeal No. 60 of 1911): 

“this was merely an act of lonioncy on Iho part 
of tlio Government towards the adna-maliks. It 
did not alter tlic status of the talukdars who got 
their 5 per cent, not as muafidars, but sololy ba- 
causc oi their right as supoiior owners.” 

That case came up on appeal to the 
Chief Court and Kensington, J., agreed 
with the conclusion of the learned Di\'i- 
sional Judge holding that though the 
order of the Commissioner dated 16th 
April 1849, was capable of the inter¬ 
pretation with which the appellants seek 
to put on it: 

“tlie history of tho case shows however that tho 
allowance was granted in the distinct recogni¬ 
tion of the superior proprietory rights.” 

Mr. Achhru Ram has attacked be¬ 
fore me the soundness of this conclu¬ 
sion, but after hearing him at lengihi 
and examining the materials on the 
record 1 am of opinion, if I may say 
so with all respect, that the decision 
of Kensington, J., was correct. It ma\ 
further be stated that in the entry ii 
the wajibularz (Ex. P. B.) the pro 
prietors of the village are recorded a? 
having definitely stated that ilieir status 
was that of adna maliks and the status 
of the plaintiff’s ancestors that of ala 
maliks. Mr. Achhru Ram contended 
that the previous judicial decision in¬ 
cluding those of Colonel Bcadon and 
Kensington, J., to which reference has 
been made above were not admissible in 
evidence under S. 42, Evidence Act. 
and the lower Court was in error in 
holding that they were so admissible. 
After hearing him, however, I see no 
force in this contention. It is however 
not necessary to pursue the matter any 
further as Mr. Achhru Ram conceded 
that these judgments were, in any case, 
admissible under S. 13, Evidence Act. 
After carefully considering all that has 
been urged on behalf of the defendant- 
appellant I am of opinion that the deci¬ 
sion of the lower Courts is correct. 

I therefore dismiss this appeal with, 
costs. 

r.m./b.k. 


Appeal dismissed. 
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Tapp, J. 

Deputy Co7nviissio7ier, Jhajig —Peti¬ 
tioner. 


V. 

Devi Ditta and another —Plaintiff and 
Defendants—Opposite Party. 

Civil Pcf. Case No. 17 of 1932, De- 
-cided on 7th November 1932, referred by 
Deputy Commissioner, Jhang, D/- 12th 
May 1932. 

(a) Limitation Act (1908), S. 14—Ignor- 
.ance of law is not bona fide mistake. 

Ignorance of or inattention to. tlio law by per¬ 
sons who should be well aware of its provisions 
cannot be regarded as a bona fide mistake. The 
provisions of S. 14 should not bo applied, 

CP 53 C 2] 

(b) Punjab Alienation of Land Act (1900), 
"S. 3 —Dayas are not Jats and members of 
jigricultural tribe. 

Dayas held not a subdivision of Jats and the 
alienor from that tribe held not a member of an 
.agricultural tribe. CP 58 C 2] 

Saunders —for Respondents. 

Order 

The facts relating to this reference by 
the Deputy Commissioner, Jhang under 
S. 21-A (2), Punjab Alienation of Land 
Act are briefly as follows: Devi Ditta 
a Chopra Khatri brought a suit against 
Ibrahim a Daya of Jhang for a declara¬ 
tion that the plaintiff was the owner 
and in possession of ceitain agricultural 
land with a share in the Shamilat ac¬ 
quired by purchase from the defendant 
a non-agriculturist for a consideration 
of Rs. 5.000. Mutation had been refused 
by the Revenue authorities on thc^ ground 
that the sale contravened the provisions of 
the Alienation of Land Act. The suit was 
compromised and in accordance with 
the compromise the Subordinate Judge, 
2nd Class, Jliang passed a declaratory 
-decree on 12th January 1932 to the 
effect that plaintiff was owner of the 
land in suit and the defendant was a 
nonagricultuvist. On 4th March 1932the 
Deputy Commissioner preferred an ap¬ 
plication to the District Judge, Jhang 
but this was returned on the ground 
that as no appeal lay from a consent 
•decree the application should be pre¬ 
sented to the High Court. Accordingly 
•on 12th May 1932, after expiry of the 
prescribed period of two months an ap¬ 
plication has been made to this Court 
with the prayer that the delay may be 
condoned under the provisions of S. 14, 
Lim. Act, as it arose out of a bona fide 
mistake of law. 

Mr. Saunders who appears for Devi 
X)itta objects to any condonation of the 


delay and after consideration of the 
matter. I am constrained to uphold the 
objection. It should have been apparent 
to the Deputy Commissioner and his 
legal adviser, the Government Pleader, 
that no appeal would lie to the District 
Court and that consequently this would 
be one of those other cases provided 
for in sub-S. (2), S. 21-A, in which 
the application should have been made 
to this Court. Ignorance of or inatten¬ 
tion to, the law in such a case by per¬ 
sons ,who should be well aware of its 
provisions cannot, in my judgment be 
regarded as a bona fide mistake. 1 
am therefore not prepared to apply the 
provisions of S. 14, to the^ present 
application and hold it to be time bar¬ 
red. 


As regards the merits the contention 
is that the alienor Ibrahim is a Jat 
agriculturist of which tribe Dayas are 
a sub division. Reliance is placed on 
(1) a statement prepared at the Settle¬ 
ment of 1904-05 of Mohammadan agri¬ 
cultural tribes. In this Dayas are shown 
as sub-division of Jats; (2) an extract 
from the pedigree table prepared at 
the Settlement of 1880 relating to 
Mauza Jandran in the Jhang Tahsil 
in which a certain family is described 
as Daya Jats; and (3) an extract from 
the pedigree table relating to the alie¬ 
nor Ibrahim prepared at the Settle¬ 
ment of 1924-25 in which the family is 
described as Daya Jats. I have referred 
to the Jhang District Gazetteer 1929 
and do not find Daya even mentioned, 
let alone described as being a sub divi¬ 
sion of jats. There is also no instance 
of any alienation by a Daya Jat in 
the list of instances in appendix 2 
of the Riwaj-i-am of the Dis¬ 
trict prepared in 1929. I have also re¬ 
ferred to Rose’s Glossary of Punjab Tri¬ 
bes and Castes and do not find Dayas 
mentioned therein either separately or 
as a sub-division of Jats. In the cir¬ 
cumstances I do not consider that the 
proof afforded by the three documents 
cited above as to Dayas being a sub¬ 
division of Jats is, sufficient to establish 
that the alienor, Ibrahim is a member of 
an agricultural tribe, and that the alie¬ 
nation in favour of Devi contra¬ 

venes the provisions of the Act. ror 
the reasons given above I reject the 
application, parties bearing their own 
costs. 

p Tf Anvlication rejected. 
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Azmat Ali and others —Plaintiffs- 
pellants. 


-Ap- 


V. 


Sadiq Ali and others —Defendants— 

Respondents. 

Second Appeal No. 1013 of 1931, 
Decided on 14th July 1932, against de¬ 
cree of Dist. Judge, Delhi, D/- 26th Feb¬ 
ruary 1931. 

(a) Custom (Punjab)—Sayyads are ordina¬ 
rily governed by Customary law and not by 
Mahomedan law. 

Sayyads should ordinarily be expected to fol¬ 
low tlieir personal law and very strong evidence 
is needed to rebat the presumption in their case 
that they are governed by Mahomedan law. 

LP 00 C 11 

(b) Custom (Punjab)—Sayyads of Nangloi. 

Sayyads of Nangloi in the Delhi Province arc 
governed by Mahomedan law. [P 60 C 11 

Shamair Chand and Mohammad Amin 

—for Appellants. 

Judgment 

The parties to this litigation are Say¬ 
yads of Nangloi in the Delhi Province. 
The dispute is as to the estate of Kara- 
mat Ali deceased. The date of the 
death of Karamat Ali does not appear 
from the judgment of the District Judge. 
On his death his mother and v^/idow su- 
ceeded to his estate in equal shares and 
on the death of the mother the widow 
got possession of the whole estate. She 
died in 1928 and mutation has 
been effected in favour of the defendant 
respondents who are the sons of a sis¬ 
ter of Amjad Ali father of Karmat Ali. 
The plaintiffs appellants who are the 
descendants of the great-grand father 
of Karmat Ali instituted the suit out of 
of which this appeal has arisen for 
possession of the estate, alleging that 
they were entitled to succeed to it in 
preference to the defendants. An issue 
was framed by the trial Court which 
was found by the District Judge to be 
insufficient for the decision of this case 
And consequently four issues were fram¬ 
ed and remanded to the trial Court. 
The first is whether the plaintiffs ai"© 
collaterals of Karamat Ali; the second 
is whether the parties in matters of 
inheritance follow Customary law; the 
third is whether the defendants have a 
charge of Rs, 1,300 on the suit land 
and the fourth is, if the parties do fol¬ 
low custom, are the defendants entitled 
to succeed by virtue of a special family 
custom. It is the plaintiffs who alleged 
that the parties were governed by the 
customary law of the province but the 
Judge founds that they followed the 


Mahomedan law. Issue 1 was decided in 
favour of plaintiff; issues 3 and 4 have 
not been decided. Now, if it is found 
that the parties are governed by the 
Customary law of the province, then 
it would be necessary also to decide 
the fourth issue, and if the fourth 
issue is decided against the defendants, 
then it would be necessary to decide 
issue 3. The learned District Judge has 
dismissed the suit merely on the liiuling 
that the parties are governed by the 
Mahomedan law. It docs not appear 
from the record that it was the case of 
the defendants that the panics were 
governed by the Mahomedan law. On 
the other hand, the frame of issue 4 
would indicate that they set up some 
special custom. It is contended on be¬ 
half of the appellants that even if the 
parties are governed by the IMahomedan 
Law the appellants are entitled to suc¬ 
ceed in preference to the defendants. 
The Court has given no finding on this 
question. Though the question has not 
been raised in the issues, another im¬ 
portant question arises in this case. 
On the death of Karamat Ali his mother 
and widow succeeded to his estate. This 
would ordinarily show that the parties 
are governed by the Customary law, 
but there may be special reasons why 
these two ladies were allowed to succeed 
and it docs not therefore necessarily fol¬ 
low that the parties are governed by 
the Customary law. Under the circums¬ 
tances it seems to me that the District 
Judge having found that the parties 
were nor governed by the Customary 
law of the province, the inference was 
inevitable that they were go\enied by 
the Mahomedan law. 

The learned counsel for the appel¬ 
lants now wishes to discuss the question 
on which the appeal has been admitted. 
That question is whether the parties 
are governed by the Mahomedan law 
or by the Customary law. The appeal 
has been admitted on a certificate from 
the District Judge. Only four instances 
have been cited in which succession 
has been according to custom and not 
according to the personal law of the 
parties, but none of them relate to a 
contested case and in one a daughter 
was excluded from inheritance but there 
was a doubt whether she was a daugh¬ 
ter or not. In another case a daughter 
was excluded, but the circumstances 
under which she was excluded are not 
specified. In the third case the estate 
in the hands of a widow was mutated 
on her death in favour of reversioners 
of her husband. It does not appear 
whether there was in existence any 
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heir capable of contesting the mutation. 
In the fourth case Miil>arak .Ali suc¬ 
ceeded to the estate of Umar Daraz Ali 
on the death of his widow. In that case 
also it is not shown whether there was 
any other person who was competent 
to contest the right to succeed. The 
instances therefore are inconclusive to 
prove the existence to the exclusion 
of the personal law of the parties. The 
parties as I have already stated are 
Sayyads who should ordinarily be ex¬ 
pected to follow their personal law and 
very strong evidence is needed to re¬ 
but the presumption in their case that 
they are governed by the Mahomedan 
law. In spite therefore of the certificate 
granted by the District Judge, I am 
of opinion that he has reached the 
correct conclusion that the parties are 
governed by the Mahomedan law. That 
being so, it is not established that the 
appellants are entitled to succeed to the 
estate of the widow of Karamat Ali 
and their suit had been rightly dis¬ 
missed. I dismiss this appeal but as 
there is no appearence on behalf of 
the respondents there will be no order 
as to costs. 

P.N./r.K. Appeal dismissed^ 


A. I. R. 1933 Lahore 60 


Bhidb, J. 


Bam Lal Anand —Defendant— Appel¬ 
lant. 


V. 

Mm. Loughran and another —PlaintifTs 
—Respondents. 

MIsc. Second Appeal No. 1132 of 
1931, Decided on 30bh May 1932, against 
order of Senior Sub-Judge, Lahore, D/- 
26th March 1931. 

Legal Practitioner—Client can sue counsel 
for rendition of accounts in respect of suits 
for which he was engaged. 

Altho'.igb there is no “general agency” foe all 
suits between a counsel and Ids client, still the 
latter can sue the counsel for rendition of ac¬ 
counts iu respect of tho suits for which tlie 
counsel was engaged: A. I. li. 1927 .\fafl. 167, 
iW. on. [PG0 0 2] 


Devraj Saiohney —for Appellant. 

Edmunds — for Respondents. 

Judgment 

This is an appeal from the order of 
Senior Subordinate Judge, Lahore, re¬ 
manding a suit for retrial under O. 41, 
R. 23, Civil P. C. A preliminary ob¬ 
jection as to limitation was urged. It 
was disposed of by my order dated 26th 
ilay 1932, and the appeal has now 


been heard on merits. The appeal arises 
out of a suit by^ Mrs. Longhran and 
another for rendition of accounts against 
Mr. Ram Lal Anand an Advocate. It 
was alleged in the plaint that Mr. Ram 
Lal Anand acted as standing counsel 
for the deceased Mr. Johnston of whom 
the plaintiffs are legal representatives. 
The trial Court held that there was no 
relation of principal and agent between 
Mr. Johnston and the defendant and 
dismissed the suit for rendition of ac¬ 
counts as untenable. The learned Sub¬ 
ordinate Judge on the other hand held 
that the suit for accounts was maintain¬ 
able as the relation between Mr. Johns¬ 
ton and Mr. Ram Lal was that of 
principal and agent. He therefore ac¬ 
cepted the appeal and remanded the 
suit for decision of the other points 
arising in the case. 

It has been urged on behalf of the 
appellant that there can be no “general 
agency” between counsel and his client 
and the agency being limited to each 
suit, no suit for rendition of accounts 
was maintainable. As pointed out by 
the learned Senior Subordinate Judge 
however even if it be held that there 
was no “general agency” for all suits 
there is no reason why a suit for ac¬ 
counts should not' be maintainable in 
respect of the different suits for which 
the appellant was admittedly engaged. 
The ruling cited by the learned SeniorJ 
Subordinate Judge namely, Parlhasari/iy 
Appa Rao v. Subba Rao (1), appears 
to me to be clearly in favour of the 
view taken by the learned Senior Sub¬ 
ordinate Judge. It was next urged on 
behalf of the appellant that the plaint 
does not give particulars of the different 
suits for which the appellant was en¬ 
gaged ; but this is a matter which can 
be considered on its merits and the 
plaint amended if necessary. The point of* 
limitation will, no doubt, require parti¬ 
culars as regards the dates of the dif¬ 
ferent suits to be given. The learned 
Senior Subordinate Judge, has however 
not gone into this question and it is 
open to the appellant to raise this ques¬ 
tion in the Court below. I see no 
ground to interfere with the order of 
remand and dismiss the appeal, but in 
view of the circumstances of the case I 
leave the parties to bear their costs in 
this Court. 

S.N./r.K. _ Appeal dismissed. 

(1) a I R 1927 Mad 157=99 1 G 456=60 Mad 
249. 
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Broadway and Buidd, JJ. 

Sundar Sittgh and others —Bofondaiifcs 
—Appellants. 

V. 

Ram Sara?i Das^ —Plaintiff—Respon¬ 
dent. 

First Appeal No. 374 of 1925. De- 
cided on 6th November 1931, against de¬ 
cree of Senior Sub-Judge, Lahore, D/- 
12th November 1924. 

(a) Civil P. C. (1908). O. 6. R 2—Plea of 
Accounts being nnut*.ial, open and current, if 
not pleaded cannot be argued — Practice, 
Pleadings. 

The plea that an account is ox^en, mutual and 
current, is a plea of facts and if not raised or put 
in issue, cannot bo raised at the stage of argu¬ 
ments. ^ ^ LP 62 C 21 

(b) Limitation Act (1908), Art. 85—Account 
of rent not kept in separate book does not 
make it mutual, open and current—Accounts. 

In a suit for rent by a lessor against a lessee 
the mere fact that the items of rent are not en¬ 
tered in a separate account book cannot bo held 
sufficient to show that there was a mutual, open 
and current account between the parties. 

■ , IP 62 C 2; P61 C 1] 

(c) Evidence Act (1872), S. 92—Letter con¬ 
taining some terms of lease orally agreed— 
Lease to be executed later—S. 92 does not 

apply nor does Registration Act (1908), 
S. 49. 

A letter in the nature of a memorandum con¬ 
taining some of the terms of a proposed lca='o 
orally agreed upon o' immovable properties for 
more than one year «and showing that a lease cm- 
bodying all tho terms was to be executed later 
^nnot attract tho provisions either of S. 92, 
Evidence Act, or of S. 49, Registration Act. 

(A\'r c IPC3C2] 

(d) Transfer of Property Act (1882), S. 116 
tenant contumaciously holding over — 

Double rent by way of damages is proper— 
Contract Act (1872), S. 73. 

Ordinarily the proper measure of damages in 
case'; whore a tenant contumaciously holds over 
IS twice the amount of the tent payable by the 
tenant: 33 P. R, 1898; 5 P. R. j90i; 70 P fi 
1918; A. /. R. 1928 Lah. 554. Foil. A. I. R. 
1921 Pom. 27 and A. J. P. 1924 Cal. 240, Dist. 

LP 64 C 13 

Durga Das, Norman Edmunds, Mela 
Bam and Bhagwan Das —for Appellants. 

Badri Das, J . N. Aggarwal, Govind 
Das and Duni Chand Gupta —for Res¬ 
pondent. 

Bhide, J. 

Civil Appeals Nos. 374, 375and 376 of 
1925 are connected and can beconveni- 
cntly disposed of together. They arise out 
of two out of five suits which were 
lodged by the plaintiff Rai Bahadur 
Ram Saran Das in connection with a 
dispute which had arisen over the lease 
of the Mela Ram Cotton Mills, of which 
he is the proprietor, to the defendants. 
The material facts relevant for the pur¬ 


poses of these appeals can be briefly 
staled as follows. The defendants came 
to an oral agreement with the plain- 
lilT in connection with the lease of ilie 
Mills for a period of fiv^e vears at an 
annual rent of Us. 30.000 and on 
20lh February 1917, a letter P 2) 

was written to plainiilT by defendant 
bunoar Singh sta'.i.ag briefly the terms 
of that oral agreement. The letter re¬ 
cites tliat a formal document w.as to be 
drawn up and registered at the c.xpensc 
of the dciciulants, embodying the terms 
given in the letter as well as some 
others wliich had been agreed upon but 
were not mentioned in the letter. The 
defendants entered into possession of 
the Mills in pursuance of the agree¬ 
ment shortly thereafter, but the formal 
agreement was ne\er drawn up or 

atcr on, it apiDears, that 
dilierences^ arose between the parties 
in connection with the management of 
the_ Mills and on 20th July 1920, the 
plaintiff sent a notice to the defendants 
through his counsel complaining of da¬ 
mage to the Mills and also of defen¬ 
dants’ failure to get a formal lease e.vc- 
cuted and asking them to vacate the Mills 
by 31st August 1920. Delendants re¬ 
plied that they could not be c.ejtcd from 
the Mills belore tltc c'^piiy of the term 
of five years for which they liad taken 
the Mills on lease. They denied that 
any damage had been caused to the 
Mills and as regards the execution of 
a formal lease, they stated that the 
matter had never been pressed by the 
plaintiff and no lease was drawn up 
simply because owing to the good rela¬ 
tions e.xisiing between the panics the 
“idea had vanished from the hearts of 
both the parties.” 

The defendants having failed to va¬ 
cate the Mills in pursuance of the notice 
served on them, the plaintiff refused 
to accept rent from them as his te¬ 
nants and from 1st September 1920, 
the amounts remitted by them were 
treated by the plaintiff merely as de¬ 
posits and allowed to remain as such 
to their credit in the Central Bank of 
India. Early in 1921 the plaintiff made 
unsuccessful attempts to obtain an in¬ 
junction to restrain the defendants from 
working the Mills on the ground tliat 
they had failed to insure the Mills and 
. was in a dange.-ous condi- 

tion. On 8ch August 1921, he instituted 
his first suit for ejectment and recovery 
of Rs. 13,411-1-9 as arrears of rent or 
damages* This suit was based on the 
allegation that the defendants had stop¬ 
ped payment of rent from June 1921, 
owing to disputes between the parties 
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and were liable to ejectment either as 
trespassers or as tenants who had for¬ 
feited the tenancy. Defendants raised 
certain preliminary objections urging, 
inter alia, that the plaintiff was bound 
to pay full Court-fees on the plaint 
as he was treating them as trespassers 
a position which they accepted in Court 
(vide statement of the counsel for the 
defendants before the issues dated 16th 
December 1921.) The plaintiff there¬ 
after, paid full court-fees. On merits, 
tlic defendants denied that any amount 
was due to the plaintiff “on account 
of rent’’ and claimed on the contrary 
that a considerable amount was due 
to them from the plaintiff. They com¬ 
plained of the plaintilfs’ failure to supply 
machinery, godowns and other articles 
according to the terms of the agreement 
and claimed a reduction in rent on that 
account. As regards the alleged 
failure to pay rent, they also pointed 
out that the plaintiff himself had re¬ 
fused to accept rent from 1st September 
1920. • 

While the abov'c suit was pending, 
the term of five years which had been 
originally agreed between the parties 
expired on 31st May 1922, but the 
defendants failed to vacate the Mills 
even then. The plaintiff gave tele¬ 
graphic notice to the defendants on 
24th July 1922, that he would charge 
enhanced rent at the rate of Rs. 10,000 
per mensem from the date of the ex¬ 
piry of lease. Defendants however still 
refused to vacate the M.ills claiming 
that they were entitled to proper and 
reasonable notice according to law and 
that as no such notice had been given 
prior to the expiry of the period of five 
years the lease stood extended by an¬ 
other year, i. e., up to 31st May 1923. 
The plaintiff thereupon instituted his 
second suit for ejectment on 25th Au¬ 
gust 1922. This was based on the alle¬ 
gation that the defendants had failed 
to vacate the Mills though the term 
of five years which had been originally 
agreed upon between the parties had 
expired and claiming Rs. 25,000 on 
account of arrears of rent up to 31st 
May 1922, and Rs. 29,000 for the 
subsequent period at the enhanced rate 
of Rs. 10,000 per mensem, with interest 
at Re. 1 per cent per mensem. Plain¬ 
tiff also asked for an injunction im- 
mediately restraining the defendants 
from working the Mills. This injunction 
was trraiited by the trial Judge and the 
Ser was upheld by this Court The 
defendants thereafter vacated the Mills. 

The above mentioned two suits tor 
ejectment and rent were disposed of 


together with one judgment by the 
trial Court as many of the questions 
of fact and law which arose were com¬ 
mon to both the suits. The learned 
Senior Subordinate Judge, who tried 
the suits, has granted a decree for 
possession of the Mills in the second 
suit together with a sum of Rs. 37,000 
including arrears of rent up to 31st 
May 1922, and damages at the enhanc¬ 
ed rate of Rs. 5,000 per mensem for 
the subsequent period. He also allowed 
interest at six per cent per annum on 
the amount decreed with proportionate 
costs. In view of the decision in the 
second suit he considered it unnecessary 
to pass another decree for possession 
in the first suit. He decreed the claim 
for Rs. 13,411-1-9 on account of ar¬ 
rears of rent in that suit but disallowed 
costs on the ground that the plaintiff 
had acted with “unseemly haste” in 
instituting suits one after another and 
that but for the ill advised defence set 
up by the defendants as trespassers, 
this suit for possession had every chance 
of being thrown out. From this decision 
the present appeals have been preferred. 
The defendants alone have appealed 
from the decree in the first suit (vide 
Civil Appeal No. 375 of 1925,) while 
both the parties have appealed from the 
decree in the second suit (Civil Appeals 
Nos. 374 and 376 of 1925). 

As regards the decree in the first 
suit only three points were urged by 
the learned counsel for the defendants 
viz., (1) There was a mutual,continuous, 
running account between the parties, 
and therefore the plaintiff could not sue 
for rent alone; (2) That the plaintiff 

having failed to supply machinery and 
other articles according to the terms 
of the lease, the defendants were en¬ 
titled to a reduction of the rent. (3) 
Tliat the plaintiff’s claim for posses¬ 
sion having been held to be frivolous 
and premature, the defendants should 
have been allowed costs. 

As regards the first point, the learn¬ 
ed counsel had to admit that no such 
plea was raised or put in issue. The 
contention was apparently raised in the 
Court below at the stage of arguments 
and was rightly disallowed by the lear¬ 
ned Subordinate Judge. It was urged 
that the fact that there was a con¬ 
tinuous running account is patent on the 
record. This contention seems to have 
no force. The question is one of 
and the plaintiff was certainly entitled 
to have a notice of the plea^ at the 
proper time if the defendants tntende 
to rely on it. The mere fact tMt t 
items of rent are not entered m 
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separate account book cannot be held 
sufficient to show that there was a 
^mutual, open and current account” 
between the parlies as urged on be¬ 
half the defendants. (The second and 
third contentions were overruled on 
consideraiion of the facts and the judg¬ 
ment proceeded.) On the above find¬ 
ings I would dismiss Appeal No. 375 
of 1925 with costs. As regards the 
second suit, the dispute between the 
parties centred chiefly round the ques¬ 
tion of the necessity of notice before 
the expiry of five years and the en¬ 
hanced rent claimed by the plaintift 
after that period. The amount claimed 
on account of arrears of rent upto the 
expiry of five years is not now disputed. 
As to the first point, the defendant’s 
position was that as no lease was exe¬ 
cuted and registered as originally con¬ 
templated the defendants became ‘ten¬ 
ants from year to year’ and were entitled 
to si.x months’ notice terminating with 
the end of the year on the principle 
laid down in S. 106, T. P. Act, and 
as no such notice was given prior to 
June 1922 they were entitled to retain 
possession at any rate for another year, 
i. e., up to 31st May 1923. They 
contended that the letter dated 20th 
February 1917, relied upon by the 
plaintiff in which the terms of the oral 
agreement were recited was inadmis¬ 
sible in evidence owing to want of re¬ 
gistration. They disputed their liability 
to pay enhanced rent on the ground 
that the plaintiff had failed to prove 
any loss sustained by him. 

The position taken up by the defen¬ 
dants on the question of notice seems 
to my mind clearly untenable. It is com¬ 
mon ground that there was at the outset 
an oral agreement between the parties 
as regards the lease of the Mills. It 
IS also not disputed that the Transfer of 
Property Act not beipg in force in this 
Province, even an oral agreement of 
lease can be binding and that the exe¬ 
cution of a formal document or its re¬ 
gistration is not essential to its vali¬ 
dity. In the present instance it was, 
no doubt, at first contemplated that 
a formal document should be executed 
and registered; but it does not appear 
that the lea^e was in any way depen¬ 
dent on the execution of such a docu¬ 
ment. Th^ defendants were in fact let 
into possession at lonce and neither 
party apparently troubled about the 
matter for about three years. It was 
in the notice given on 20th July 1920 
that the plaintiff apparently complained 
for the first time about the defendants’ 
failure to execute a lease. The defen¬ 


dants themselves then stated in their 
reply to this notice that owing to the 
friendly relations which existed between 
the parties at first the idea had been 
abandoned. The position now taken up 
by detendants is obviously inconsis¬ 
tent with this reply. If the execution 
of a document were considered essen¬ 
tial, the plaintiff could not have been 
expected to wait for three vears and 
I sec no reason to doubt that'the defen¬ 
dants’ reply represented the correct 
position. 

The letter (Ex. P-2) relied upon by 
the plaintiff seems to be clearly in the 
nature of a memorandum. A perusal of 
the letter will suffice to show that it 
did not include all the terms and that 
a lease embodying all the terms wa*: 
to be executed later. This letter can¬ 
not therefore attract the provisions cither 
of S. 92, Evidence Act or of S. 49, 
Registration .\ct. It was urged that the 
I^cscnt tense is used in the letter and 
that It docs not merely recite what had 
happened in the past. But the letter 
must be read as a whole and it seems 
to my mind quite clear on such jjer- 
usal tliat the letter is notliing more 
than a memorandum reciting the more 
important terms orally agreed upon. 
Ihe letter Ex. P-2, shows that the term 
of the lease was five years. .V feeble 
attempt was made by the defendants 
in the course of the evidence to prove 
that there was an understanding be¬ 
tween the parties that the lease should 
be renewed for another five years unless 
SIX months’ notice was given earlier. 

of the nature was put for¬ 
ward in the written statement and no 
mention of any such understanding is 
to be found in the memorandum Ex.P- 

defendants 

Hira Singh and Sundar Singh have de¬ 
posed to this fact in the course of their 
evidence in Court while the plaintiff has 
not ventured to go into the witness- 
Dox to rebut their statements. But as no 
inea of this nature was put forward in 
the wntten statements and the plaintiff 
had already closed Ins case, there was 
no occasion for him to go into the 


In view of the above finding no 
question of a “year to year” tenancy 
arises and it is unnecessary to discuss 

c notice embodied in 

b. 106, T. P. Act, on which the defen¬ 
dants have sought to rely. The idea of the 
executmn and registration of a formal 
lease having been abandoned, the oral 
^Sreement arrived at between the par¬ 
ties stood and the term of the lease 
according to that agreement was five 
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years. The lease being for a fixed term 
the defendants were clearly bound to 
vacate the Mills on the expiry of the 
term without any notice (cf. S. 111(a), 
T. P. Act.) The next question for de¬ 
cision is that of damages. The learned 
Senior Subordii.atc Judge has found that 
the defendants’ conduct in refusing to 
vacate the premises cv'cn on the cxiry 
of the period of five years was “con¬ 
tumacious,” and 1 ha\c no hesitation in 
agreeing with tliis finding. Long before 
the expiry of the terms the relations 
between the parties had become strain¬ 
ed and litigation had commenced since 
March 1921. Two suits for ejectment 
had already been instituted and defen¬ 
dants must have been fully aware that 
there could be no question of any re¬ 
newal of the lease in the circumstances. 
The plea as to renewal of the lease 
raised by the defendants therefore seems 
to be frivolous. I have already held 
above that the defendants were bound 
to vacate on the expiry of the fixed 
term without notice; but even if any 
notice had been necessary they had 
ample notice ever since the commence¬ 
ment of the litigation in 1921. 


The defendants’ having “held over” 
contumaciously the plaintiff was clearly 
entitled to damages. The learned coun¬ 
sel for the defendants has urged that 
S. 73, Contract Act, lays do^yn the only 
rule for assessing compensation for the 
breach of a contract and as the plain¬ 
tiff has failed to prove any actual loss he is 
not entitled to any damages over and 
above the rent originally agreed upon. 
(His Lordsliip considered the evidence 
and held tliat the plaintiff had failed 
to prove the actual loss and that the 
lower Courts' dismissal of his claim for 
damages at Rs. 10,000 per mensem 
was correct and proceeded). The learned 
Subordinate Judge has assessed the 
damages at double the rent on the autho¬ 
rity of Ganga Rarti v. Alt, Shib Devi (1) 
and Pirbhu Dial v. Ram Chand (2). 
But the learned counsel for the defen¬ 
dants has urged that these authori¬ 
ties do not lay down the correct law, 
and that the plaintiff having failed to 
prove any further loss sustamed by him 
on account of defendant s failure to 
vacate the premises, the proper mea¬ 
sure of damages was the rent agreed 
upon between the parues and nothing 
more. In support of tliis contention 
the learned counsel has chiefly relied 
upon Gura Shantappa v. Mallava (3) 


(1) llB'JSi 33 P R 1893. 
(•2) [1904] 5 P R 1904 = 
(y) A I R 19^1 Bom 27= 
1197. 


P L R 1904. 

=63 I O 240=45 Bom 


and SundermuU v. Ladhuram Kaluram 
(4). The former ruling has no bearing 
on the present case, as no question 
of any damages for “contumacious” 
holding over of a tenancy arose in that 
case. In SundermuU v. Ladhuram KalU" 
ram (4), the plaintiff claimed from a 
tenant, who had “held over” for a cer¬ 
tain period after notice, damages under 
two heads viz: (i) mesne profits, (ii) 
rent at a higher rate which he had 
expected to derive from the new buil¬ 
dings which he intended to construct 
on the premises occupied by the tenant. 
The claim under (i) was not disputed. 
As regards (ii), it was held that no 
claim for damages on the basis of a 
breach of contract was maintainable, 
but that the claim could be treated as 
one in tort. It was held further that 
the measure of damages even in cases 
of tort is the loss which flows directly 
and in the usual course of things from 
the wrongful act. It may, however, be 
pointed out that the tenant in that case 
had refused to vacate on the ground that 
he was a lessee for a period of three 
years and though that claim failed there 
was no definite finding that he had 
held over wilfully and contumaciously’ 
as in the present case. Consequently 
the question as to what is the proper 
measure of damages in cases where a 
tenant “ contumaciously holds over” 
did not arise and was not discussed in 


that case. . , , » 

The rulings on which the learned 
Subordinate Judge has relied are, on 
the other hand, directly in point and 
the law as laid down therein has been 
consistently followed in this province 
for a number of years: see in addition 
to the rulings relied upon by the 
learned Subordinate Judge Madan 
Mohan Lai v. B. Darooah & Co. (5), 
Rare Khan v. Ghulam Mahomed (o) 
and Mul Raj v. Indar Singh (7). The 
rule according to which double the 
normal rent is taken as a suitable 
measure of damages in such cases is 
taken from English Law. The matter 
is, no doubt, regulated by Statute in 
England (see 4 Geo. II, Ch. 28), but 
the rule has been held to be taken to 
be ordinarily a suitable guide m such 
cases in tliis Province. The rule is, oi 
course, not inflexible and less ot more 
may be awarded by way of damag^ 
cording to circumstances: cf. 

V. Indar 

(l) a 1 R 1924 Cal 240=83 I 0 767 60 


9 liali 
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V, Oharni Dass (8), if there is evi¬ 
dence to justify such a course. There is 
no doubt that the defendants were 
making good profit and the contu¬ 
macious manner in which they refused 
to vacate the premises even after the 
expiry of five years and resisted the 
present suit as long as they could by set¬ 
ting up frivolous pleas, such as that of 
a yearly tenancy, appears to have been 
due to this fact. Although the plaintift 
failed to produce satisfactory evidence 
to prove the profit he could have made 
by working the mill, it may be fairly 
assumed in the circumstances that the 
profits would have been substantial. 
There had been already litigation bet¬ 
ween the parties before the expiry of 
the term of five years and the defen¬ 
dants must have foreseen the possibi¬ 
lity of heavy damages being demanded 
from them; yet they chose to continue to 
occupy the premises and even a notice from 
the plaintiff threatening to charge rent 
at the rate of Rs. 10,000 per mensem 
failed to have any effect. In view of 
all the circumstances of this case I see 
no good reason to hold that the amount 
of damages awarded by the Subordinate 
Judge is excessive. No other points 
have been pressed. I would accordingly 
dismiss these appeals (Civil Appeals 
Nos. 374 and 376 of 1925) with costs. 

Broadway, J. —I concur. 

M.N, _ Appeals dismissed. 

( 8 ) A I R 1932 Lah 2’75=138 I C 290=13 
Lah 213. 
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Bam Chand and Defendants 

'Appellants. 


V. 




Ahmad Yar and others —Plaintiff and 
Defendants—Respondents. 

Second Appeal No. 1282 of 1931, 
Decided on 26th October 1932, against 
order of Dist. Judge, Multan, D/- 22nd 
April 1931. 

Provincial Insolvency Act (1920), S, 4—In¬ 
solvent cannot institute suit in ordinary 
Courts against receiver challenging liability 
of his property to be sold. 

A stranger who claims the property taken pos¬ 
session of by the official receiver both against 

insolvent can institute a suit to 
establish hia rl^ht independently of S. 4 , But 
the insolvent himself if amenable, so far as the 

question of title to the property or its liability to 

be sold 18 concerned, only to the jurisdiction of 
the insolvenoy Court. He cannot invoke the aid 
of the ordinary Courts to establish his right 
against the official receiver. [p 55 c 2 ] 

Hargopal —for Appellants^ 

# 1933 L/9 & 10 


Judgment 

This is an appeal by the Ofiicial 
Receiver of Mujtan against the order 
of the District Judge of- Multan, re¬ 
manding the respondent’s suit under 
?■ 23. The brief facts are 

tnese: Ihe respondent was adjudicated 
as insolvent and the Official Receixer 
took possession of his assets which in¬ 
cluded landed property. The respondent 
apparently is an agriculturist as that 
term is defined in the Punjab Aliena¬ 
tion of Land Act. After the land had 
been sold by the Official Receiver the 
respondent filed a suit in the Court 
aI Senior Subordinate Judge of 

Multan for declaration that the land 
was not saleable by the Official Recei¬ 
ver and for other reliefs. The onlv 
question urged before me by the ap¬ 
pellants counsel is that the suit was not 
maintainable and that the only remedy 
of the respondent was to move the insol¬ 
vency Court to obtain relief, if any, 
that he considered himself to be en¬ 
titled to. The respondent has not ap¬ 
peared before me and conseciuently I 
have not had the benefit of hearing 
arguments in support of the other side 
of the case. I have however indepen¬ 
dently tried to find some authority on 
the point invoU'ed. The learned counsel 
for the appellant l\as not been able 
to cite a single authority which applies 
to the present case and I myself have 
not been able to discover any either 
in support of the appellant or of the 
respondent. There appears to be no 
case even under the Englisli law di¬ 
rectly bearing on the subject. The ques¬ 
tion therefore is one of first impression 
and after giving my careful considera¬ 
tion I have reached the conclusion 
that this appeal must succeed. It is 
true that a stranger who claims the pro¬ 
perty taken possession of by the Official 
Receiver both against him and the insol¬ 
vent can institute a suit to establish his 
right independently of S. 4, Provincial 
Insolvency Act, as there is some au¬ 
thority which has laid it down that 
such a suit is maintainable. But in 
my opinion the general scheme of the 
Provincial Insolvency Act is such that 
the insolvent himself ’is amenable, so 
far as the question of title to the pro¬ 
perty or its liability to be sold is con¬ 
cerned, only to the jurisdiction of the 
insolvency Court. He cannot invoke the 
aid of the ordinary Courts to esta-l 
bhsh his right against the Official 
Receiv’er. Indeed in the eyes of law 
he ^ has no interest left in his assets 
which vest in the Official Receixer. In 
this view of the matter this appeal 


« •A 
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is accepted and the order of the Dis¬ 
trict Judge remanding the case is set 
aside and the plaitiff’s suit dismissed 

with costs throughout. 

Appeal accepted. 

A. I. R. 1933 Lahore 66 

Harrison and Addison, JJ. 
nhacjivau Singh and anothe) —Defen¬ 
dants—A piiellants. 

V. 

Mt. Ishar Kticir and other Plaintiffs 

—Respondents. ^ ^ , 

Pivst Appeal No. 2vo9 of 1926, Decided 
r>n 8th November 1932. 

*(a Civil P.C. (1908), S U-’/Litigat.ng 
under same title’ explained-Subject matter 
of both suits need not be same. 

The nhrasc “litigating under same title means 
liticaliug in the same capacity. If the parties 
are^Utigating in the same capacity it does uot 
mattcr^vhethcr the transfer attaclied m one case 
l^amovD’a^oandintheothercasea gift. Ihe 

nucstion is whether the matters directly and 
Sib^tintiaUy in issue in the second suit were 
Srectlv and substantially .in issue in the pre¬ 
vious sliit. The subject-matters of the two suits 

need uot be the same. ■ j- ’ 

^(b) Civil P. C. (1908), S. 11—Res judicata 
annlies to parties and their privies—But privy 
^ust claim under title arising subsequently 

to commencement of first suit. 

•Res judicata not only affects the parties but 
their' privies, that is. persons claiming under 
Iil«m ^ But in order that a decision in a suit 
between A and B may operate as res judicata m 
a. subsequent suit between A and C it is u®ces- 
sar^to show that C claims under B by a title 
ariLg subsequently to the commencement of 
«aht Thus a purchaser, mortgagee, 
donee of a p.oporf^,- is not estopped by 
i decree obtained in a suit against the vendor, 
mortgagor, lessor or donor commenced after the 
? tn S the purebase, mortgage, lease or gift; 59 
??c sot Foil; 20 P. if. 1803 and 51 

Custom (Poninb) - Cu'*”™ 
viwaiiam of 1865 and Mr. Kennaway s Cus- 
Law of 1913—Onus IS heavy on per¬ 
sons asserting custom—Right to make gift of 
estate held not proved, 
a custom is asserted that if a Jat widow 
• l i>o<;session of her deceased husband s 
TsUto Ld li"s in his bouse, she dees not for- 

felt her rights even if she remarries or keeps a 

mramour and that she can validly make a gift 

M hei late husband’s estate to a son from her 

npw husband or paramour incases where there 

“ ^ V^iKterals but if such custom is denied 

r^tbe ri»iiu- ^ 1S65 end in Mr. Konnaway's 

Cus onmiv Law of 1913, the onus is heavy- on 
Customar the custom to show that 

^he Gift by such a wfdow is valid as these nwa- 
j^ms afiord strong evidence tbat.the 

valid. 

Kishan Dayal and Bhagwat Vayal— 

Maliajan. Partab Singh 

and Ajit Parshad—ioi: Respondents. 


Addison, J. 

Mt. Ishar Kaur and her sons insti¬ 
tuted this suit for possession of 639 
kanals 19 marlas of land along with 
some houses and trees, or in the alter¬ 
native for a declaration that a deed 
of gift of the land and houses men¬ 
tioned above, dated 2nd March, 1918, 
executed by Mt. Hukmi, defendant 1, 
in favour of Hira Singh, defendant 3, 
should not affect the plaintiff’s rever¬ 
sionary rights after the death or re¬ 
marriage of Mt. Hukmi. Bhag^van 
Singh was impleaded as defendant 2. 
Mt. Hukmi died on 5th June 1926 
shortly before judgment was delivered. 

The case for the plaintiffs was that 
the property originally belonged to one 
Moti, who died in 1886 and who was 
succeeded by his widow Mt. Hukmi, 
that Mt. Ishar Kaur, plaintiff 1. was 
the daughter of Moti, and that she and 
her sons, plaintiffs 2 to 4, were rever¬ 
sionary heirs entitled to question alie¬ 
nations of the estate made by the widow 
who was not a full owner. It was said 
that Bhagwan Singh and Mt. Hukmi 
contracted an illicit intimacy shortly 
after Moti’s death and that Hira Singh 
defendant was their son. It was con¬ 
tended that Mt. Hukmi had no right 
to make a gift in his favour and that 
it was not binding on the plaintiffs. 
It was further alleged that Mt. Hukmi 
had on a previous occasion mortgaged 
398 kanals 3 marlas of the land in suit 
to defendant 2 Bhagwan Singh for 
Rs 5 500. The plaintiffs instituted a 
suit on 25th April 1911 attacking this 
alienation and they were finally suc¬ 
cessful in obtaining a decree to the 
effect that the mortgage in question 
would not affect their reversionary 
rights e.Kcept to the extent of Rupees 
1,000, that sum representing a former 
encumbrance* In that suit the defence 
was that Moti was not a Jat but a 
Sadh, that plaintiff _ 1 was not the 
daughter and plaintiffs 2 to 4 were 
not the grandsons of Moti and th^ 
the plaintiffs had no right to impeach 
any alienation by the widow* All these 

defences were repelled. 

The defendants have again set up 
these same defences and they have mr- 
ther urged that the gift dated 2nd 
March 1918 was one within the power 
of Mt. Hukmi. The plaintiffs pleaded 
that the defences urged in the previous 
suit could not be urged again by reason 
of res judicata. On these pleadings the 
only issues which need be menttoneO 
are the following: (3) Was Moti Das 
a Jat and did he follow agricultural 
custom ? (4) Is plaintiff 1 the daughter 
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and are plaintiffs 2 to 4 the erand- 
tiffif Moti Das ? (5) Have plain- 

to impeach the alienation 

defendant 1 ? 
th; Is the gift dated 2nd March 1918 

^ the decision in 

appellant, v. 
Ishar Kaur, decided by the District 

res judicata 

SenW learned 

ha? ^t^st Class 

has held that issues 3, 4 and 5 are res 

judicata by reason of the previous Utiga- 

tion and he has further held that the gift 

in question has not been proved to be 

to agricultural custom. 

As Mt. Huknn had died shortly before 

judgnnent he gave the plaintiffs a de- 

liV- . possession of the land in suit, 
subject course to payment of the sum 
of Rs. 1 000 made payable by the de¬ 
cree in the first suit. Against this de- 
cision the defendants have appealed. 

netore us two question onlv were 
agitated, namely, (1) whether the de- 
fendants were debarred from raising 
the defences mentioned in issues 3 to 
5 by reason of the decision in the first 

gift to Hira 

Singh in 1918 was valid. It was stated 

counsel for the appel- 
lants that the matters covered bv 
issues 3 to 5 were fully in issue in the 
first suit. He contended however that 
the parties were not litigating under 

Iht two suits in that 

htigated m the first suit was 
tfie title of the mortgagee wliile in tlie 

titl?”of title htigated was the 

To this it was re¬ 
plied t^t the title htigated in the suits 

^o^tgagee or of the 
donee but in both cases it was the title 

vS donor-mortgagor. It seems to 

SIroU f argument advanced on 
behalf of the appellants has no force 
The contention appears to mean that 
the subject-matters of the two suits 
are not the same. That of course does 
not matter. S. 11, Civil P. C., runs: 

“ No Court shall try any suit or issue in which 

substantially in issue 
has been directly and substantially in issue in a 
former suit between the same parties, or between 
parties under whom they or any of them claim 
litigating under the same title, in a Court com- 

subsequently 

such 0o?r1i^“ finally decided by 

It always bBen held that the 
phrase Utigatmg under the same title” 
means liti^atmg in the same capacity 
Ifj the parties are Utigating in the same, 
capacity It does not matter whether 
iRp transfer attacked in one case is 
fflQ^age. and in the other 


gift. The question is whether the 
matters directly and substantially in 

suit were directly 
and substantially in issue in the pre- 

here^ admittedly the case 

Further, res judicata not only affects 
the paities but their privies, that is 
persons claiming under them. But in 
order that a decision in a suit between 
^ and B may operate as res judicata in a 
subsequent suit between A and C it 
IS nec^sary to show that C claims 
under B by a title arising subsequently 
to the commencement of the first suit, 
ihus a purchaser, mortgagee, lessee 
oi donee of a property is not estopped 
by a decree obtained in a suit against 
vendor, mortgagor, lessor or donor com¬ 
menced after the date of the purchase 
mortgage, lease or gift. This principle 
IS discussed m Marin v. Umar Din (li 
and itham Sunder v. Bhairon Pershad 
Where a quotation from Mr 
Higclow s treatise on Estoppel is given 
namely: 

1’®*^ estopped by judgment 
ngamst the assignor in a suit by or against the 
assignor alone, instituted after the assignment 

if the judgment had proceeded 
after the assignment the caso would have been 
diHerent ..... judgment bars those only whoso 
interest IS acquired after the suit oxceptinaof 
course the parties. " ^ ^ 

A case practically on all fours with 
the present case is reported as Indra/ 

Lai (3). There N, the widow 
pt H, adopted one /. Plaintiffs, claim¬ 
ing as reversioners of H, brought a 
suit for a declaration that the adoption 
should not affect their reversionary 
lights in the estate of H and obtained 
decree. Subsequently N made a gift in’ 
favour of /. Plaintiffs again brought a 
declaratory suit contesting the validity 
of the gift. It was held that the ques¬ 
tion of plaintiffs’ relationship to H was 

^"'^seQuent suit, inas- 
much as / was claiming under N, who 

t previous suit, and 

was bound by the decree passed in 
that suit. In the case before us the 
defendants have pleaded that the plain- 

inn. and grand- 

agricultural custom and 
the plaintiffs therefore had no right 
m impeach the alienation in question. 
These matters have already been de¬ 
eded against Mt. Hulani from whom 
riira bingh donee derives title and 
under whom he claims. It foUows that 
i^was properly decid ed that issues 3 


(1) C1893: 

(2) [1894: 


26 P B 1893. 
61 P R 1894. 


(8) [1921] 69 I C 808^ 
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to 5 could not be raised again by reason 
of res judicata. 

It was further argued on behalf of 
the appellants that Mt. Hukmi was only 
a formal party in the first suit and that 
therefore her assignee was not bound. 
This argument was also taken in Indraj 
V. Roitji Lai (3). The fact is that 
the action brought by the plaintiffs in 
the first suit challenged the right of 
the widow to make an alienation except 
for the usual necessity as she held only 
a widow’s estate. Mt. Hukmi was a 
defendant. The relationship of the 
plaintiffs, etc., was denied. These mat¬ 
ters therefore became matters of con¬ 
troversy between the plaintiffs on the 
one side and the defendants on the 
other. The issues were tried and finally 
determined by the Court with the result 
that the plaintiffs were held to be tlie 
daughter and grandsons of Moti, that 
Moti was a Jat and followed agricul¬ 
tural custom and that the plaintiffs could 
impeach the alienation of the widow. 
Obviously Mt. Hukmi could have pre¬ 
ferred an appeal against this judgment 
as her rights in the property were effec¬ 
ted. It follows, as already said, that 
the trial of these issues is clearly barred 
by virtue of S. 11, Civil P. C. It is 
impossible to hold as advocated by the 
learned counsel for the appellants that 
Hira Singh must be held bound by the 
decision in the first suit only to the 
extent that the widow had no power to 
mortgage the exact area in suit in the 
first case. As already pointed out, this 
is merely an attempt to argue that the 
subject-matter of the two suits must 
be exactly the same. 

The only other point argued was 
issue 6 as to whether the gift dated 
2nd March 1918 was a valid one. A 
large number of witnesses have been 
e.xamined by the defendants. They have 
asserted that if a Jat widow remains 
in possession of her deceased husband's 
estate and lives in his house, she does 
not forfeit her rights even if she re¬ 
marries or keeps a paramour and 
further that she can validly make a 
gift of her late husband’s estate to a 
son from her new husband or paramour 
in cases where there are no collaterals. 
It is admitted that these witnesses are 
deposing to the existence of a custom 
which is denied in the riwajiam of 1865 
and in Mr. Kennavvay’s Customary Law 
of 1913. The onus was thus heavy on 
the defendants to show that the alleged 
gift by Mt. Hukmi is valid as these 
riwajiams afford strong evidence that the 
gift was invalid. Wc have been taken 
through the evidence and, in our opi¬ 


nion, it is worthless. There are some 
76 witnesses on behalf of the defen¬ 
dants and 39 on behalf of the plaintiffs. 
There are influential people appearing 
as witnesses on both sides. As stated 
by the learned Subordinate Judge, First 
Class, it is not difficult to procure wit¬ 
nesses on either side in such cases. An 
attempt was made to prove two in¬ 
stances of the alleged custom. The 
alleged donee in the case of one of 
them is still alive and was not produced. 
The other instance deposed to was re¬ 
ferred to by only a few witnesses and 
no attempt was made to produce copies 
of the revenue entries regarding it or 
of the revenue mutations effecting it. It 
is sufficient to say that the evidence 
adduced does not rebut the strong pre¬ 
sumption arising from the statements 
of custom recorded in the riwaj-i-ams. 

No other point was argued. We 
therefore dismiss the appeal with costs. 

R.K. Appeal dismissed. 
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Tapp, J. 

Chandu Lal-Hati Earn —Defendant— 
Appellant. 

V. 

Molu Mal-Benarsi Das —Plaintiff— 
Respondent. 

Second Appeal No. 405 of 1932, De¬ 
cided on 2nd November 1932, against de¬ 
cree of Addl. Dist. Judge, Hissar, D'- 
24th November 1931. 

^ Hindu Law—Joint family—Business by 
elder brother—No presumption that younger 
brother was his partner. 

The mere fact that n person is the younger 
brother of the person carrying on business and 
that they constituted a Hindu joint family 
raises no legal presumption that the former is a 
partner in a business carried on under the name.s 
of bis father and elder brother. The onus of 
proving it is on the person alleging him to be a 
partner. (.P 69 0 1] 

Naiiak Chand Pandit —for Appellant. 

Shamair Chand and Mtthammad Ami7i 
—for Respondent. 

Judgment 

The firm of Molu Mal-Banarsi Das 
brought the suit out of which this 
second appeal has arisen against the 
firm of Chandu Lal-Rati Ram for re¬ 
covery of Rs. 868 being principal and 
interest due on account of the price 
of cotton seeds. Rati Ram and Khushi 
Ram were alleged to be partners in the 
firm. Rati Ram did not appear while 
Kushi Ram denied that he was a part¬ 
ner. The trial Court dismissed the suit 
holding that there was no satisfactory 
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evidence to show that the amount 
claimed was due and that Khushi Ram 
a partner in the firm of Chandu 
Lal-Rati On appeal the learned 

Additional District Judge has reversed 
these findings and granted the plain¬ 
tiff firm a decree against which 
this second appeal has been preferred. 

The lower appellate Court in setting 
out the points for determination has 
correctly propounded the question whe¬ 
ther Rati Ram and Khushi Ram were 
partners in the firm of Chandu Lal- 

• • in deciding the point 

« has wrongly held that it was for 
Khushi Ram to prove that he was not 
a member of the said firm. The onus 
was on the plaintiff firm and rightly 
so. to prove that Kushi Ram was h 
partner in the firm. The mere fact that 
Khushi Ram is the younger brother of 
Rati Ram and both are the sons of 
Chandu Lal, and that they constituted 
a Hindu joint family raises no legal 
presumption that Khushi Ram is a part- 
iner in a business carried on under the 
names of his father and elder brother. 

I may observe that there is no proof 
on the record that Khushi Ram is the 
younger brother of Rati Ram. As re¬ 
marked in para. 234 (4) on p. 263 of 
Mulla’s Principles of Hindu Law, 7th 
Edn., 1931, there is no presumption 
that a business carried on by a member 

of a joint family is a joint family busi¬ 
ness. 

Mr. Shamair Chand, the learned 
counsel for the plaintiff-respondent firm, 
admits that the onus lay on the plain¬ 
tiffs to prove that Khushi Ram was 
a partner in the firm and has asked 
me to go through the evidence and 
decide whether the onus has been dis¬ 
charged. I have done so and agree with 
the trial Court that the partnership 
was not established. The question as to 
whether the amount claimed is due is 
purely one of fact which cannot be dis¬ 
turbed in second appeal. The lower 
appellate Court allowed interest in ac¬ 
cordance with mercantile usage and as 
the amount involved is so petty, being 
only a few rupees, it is not worth¬ 
while considering it. For the above rea¬ 
sons I accept the appeal in part by 
^scharging Khushi Ram from liabi¬ 
lity under the decree which will affect 
Rati Ram alone. I leave the parties to 
bear their own costs. 


B.K. 


Appeal partly accepted. 
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Tapp, J. 

Ckuui Lal —Appellant. 

V. 

Mt. Attar Kaur and another —Respon¬ 
dents. 

I^Iisc. Second Appeal No. 723 of 1930, 
Decided on 21st November 1932, against 
order of Dist. Judge, Amritsar, D/- 23rd 
February 1932. 

f*) Custom (Punjab)—Widow—Re-marraige 
-“-Life interest is forfeited—Exception among 
Jats. 

In the .absence of custom re-marriage of a 
widow causes a forfeiture of her life interest in 
first husband’s estate which then reverts to 
the nearest heir of her husband. .An exception to 
this rule is however recognized amonR Sikh Jats 
of the Punjab Province where the w'idow marries 
her first husband’s brother. [P 70 C 1] 

(h) Custom (Pu n jab)—Widow—Re-marriage 
“Deceased leaving two widows—Re-marriage 
by one—-Her name retained in revenue re¬ 
cords She is not in adverse possession to her 
co-widow—Reversioner’s rights are not affec¬ 
ted. 

A co-widow in consequence of hoc rc-marri.ige 
forfeits her right to take the property of the 
other co-widow by survivorship on tlic death of 
the latter. It therefore reverts to the rever¬ 
sioner. [p 70 C 2] 

Where a person dies leaving two widows and 
one of them re-marries the whole estate of the 
deceased passes to the other widow and the mere 
retention of the re-married widow’s name in the 
revenue records would not place her in adverse 
possession of her share qiia the co-widow and 
owing to her intervening between the estate and 
the reversioner the latter’s rights would not be 
affected; A. I. R. 1929 Lah. B27/Dist. 

[P 70 C 2] 

Harnam Singh —for Appellant. 

Shambu Lal Puri —for Respondents. 

Judgment. —-The question arising for 
determination in this second appeal is 
whether certain agricultural land vests 
in the Official Receiver as the repre- 
sentative of Teja Singh who was adju¬ 
dicated an insolvent on 25th January 
1927 or whether it is the property 
of Mt. Atar Kaur, respondent-objec¬ 
tor. The property originally belonged 
to one Thakur Singh who died prior 
to 1915 leaving two widows Mt. Atar 
Kaur (respondent) and Mt. Indar Kaur 
and a son named Chattar Singh. The 
last named died in 1915 and the estate 

Thakur Singh was mutated in favour 
of the two wido\ys jointly. The insol¬ 
vent Teja Singh is a cousin and rever¬ 
sioner of Thakur Singh and married his 
widow Mt. Atar Kaur on 30th Novem¬ 
ber 1915.^ Two days prior to this 
marriage, i. e., on 28th November, Teja 
Singh executed an agreement where- 
under he abandoned his reversionary 
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rights in the estate of Thakur Singh 
in consideration of his marriage with 
Mt. Atar Kaur. Mt. Indar Kaur, the 
other widow, having died on 22 nd 
December 1926 the whole property de¬ 
volved by survivorship on Mt. Atar 
Kaur wlio is shown ns the 
owner and in possession in the 
revenue papers. On the Offi¬ 
cial Rccei\er proceeding against the 
property Mt. Atar Kaur preferred an 
objection and the insolvency Court upheld 
tlie objection on the ground that Mt. 
Atar Kaur having married the brother 
of her deceased husband (wliich he is 
not) had not forfeited her life estate. 
The agreement mentioned above was 
also relied on as depriving Teja Singh 
of his reversionary right. 

On appeal by the Official Receiver 
the learned District Judge affirmed the 
order of the insolvency Court but on 
somewhat different grounds. Now on 
the death of Thakur Singh his two 
widows succeeded jointly and on the 
death of Mt. Indar Kaur, the respon¬ 
dent, Mt. Atar Kaur would take the 
whole estate by surviorship provided her 
rc-marriago with Teja Singh did not 
entail forfeiture of her own share: 
paras. 12 and 13 of Rattigan’s Digest, 
Ddn. 11. In para. 32 of the Digest, 
it is remarked that in the absence of 
custom the re-marriage of a ^ widow 
causes a forfeiture of her life interest 
in her first husband’s estate which jhen 
reverts to the nearest heir of her hus¬ 
band. An exception to this rule is now 
well recognised among Sikh Jats or 
the Province where the widow marries 
her first husband’s brother, but this 
exception would not govern the present 
case as Teja Singh is the cousin of 
Thakur Singh. The _ learned District 
Tudge on the authority of A. /• K- 
1929 La/iore 327, held that where a 
widow after remarriage continues in 
possession of her deceased husband s 
land and is entered , in the revenue 
papers as in possession thereof, she 
acquires by adverse possession abso¬ 
lute title to the widow’s estate. Conse¬ 
quently as the proceedings against 
Mt. Atar Kaur commenced more than 
12 years after her remarriage, she had 
acquired adverse possession of the wi¬ 
dow’s estate against Teja Singh and the 
Official Receiver who now represents 
liim. The correctness of this_ view is 
however open to doubt as it seems 
to overlook the fact that in the pre¬ 
sence of the other widow Mt. Indar 
Kaur the forfeiture arising out of the 
remarriage of Mt. Atar Kaur could 
not affect the reversionary rights oi 


Teja Singh. The whole estate of Tha¬ 
kur Singh passed to Mt. Indar Kaur 
and the mere retention of Mt. Atar 
Kaur’s name in the revenue records 
would not place her in adverse possession 
of her share the co-widow and 

owing to her intervening between the 
estate and the reversioner the latter's 
rights would not in my judgment be 
affected. Assuming however that Mt. 
Atar Kaur for the reasons^ stated re¬ 
mained in adverse possession of her 
share (jua both Mt. Indar Kaur and 
Teja Singh, I fail to see how this pos¬ 
session can e.xtend to the share of 
Mt. Indar Kaur who as mentioned 
above only died in 1926. The conclu¬ 
sion reached by the learned District 
Judge as to Mt. Atar Kaur being en¬ 
titled to retain this share is in my 
opinion wrong. 

In view however of the agreemem 
entered into by Teja Singh and which 
I think should be enforced, I do not 
consider it necessary to definitely de¬ 
cide whether as against him Mt. Atar 
Kaur has acquired adverse possession 
in respect of her half share. Teja Swgh, 
and as representing him the Official 
Receiver have no claim to this haii 
of the property. As regards the other 
half wliich was unaffected by the agree¬ 
ment it is clear that Mt. Atar Kaur in 
consequence of her re-marnage forfeiteo 
her right to take this by survivorship 
on the death of. Mt. Indar Kaur and it 
therefore reverted to Teja Smgh and 
through him now vests in the Official 
Receiver. I accept the appeal to the 
above extent with half costs throughout 
in favour of the Official Receiver. 


I^.K. 


Appeal allowed. 
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Harrison and Addison, JJ. 

Baij Nath and others —Defendants 
Appellants. 

V. 

Battan Lai —Plaintiff — Respondent. 

First Appeal No. 2798 of 1928, De¬ 
cided on 16th November 1932, against 
decree of Sub-Judge, First Class, Delhi, 
D/- 5th November 1928. 

Hindu Law—Adoption—Widow—Power 
given by will—Boy to be chosen by lour exe* 
cutors—Boy chosen by one executor only— 
Adoption is invalid. 

Where the testator gives the widow power to 
adopt a son to himseU provided that the boy has 
been chosen from a good family in the brother¬ 
hood by the executors and a probate of the will 
is taken out by all the executors, the adoption of 
a boy chosen by only one of them without the 
concurrence of the others is invalid and against 
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tho autUority o£ tho deceased husband: A. I. R 
0.7, 12 A/. Z. A. 860 and A.I.R, 

1930 P. C. 242, Bel. on. [P 72 O 2; P 73 0 1] 

Kishaii Dayal^ Bishen Ncirain and 
Bhagwat Dayal —for Appellants. 

N^atoal KisJi;07'e^ Ajit Pajshad and 
Clicind j[£ciJicij(iii — for H6Spoti- 

dent. 


Addison, /.—The following pedigree- 
table IS necessary in order to understand 
the facts of this case: 


para. 5 of the plaint is badly worded for 
it does not make clear how the plaintiff 
could have been adopted in 1911 and 
the ceremonies performed in 1913. In 
particular it is not stated when the al) 
ilniportant ceremony of giving and taking 
was performed: Balak Ram High School, 
Panipat v. Nanunmal (1). The plain¬ 
tiffs* witnesses have deposed that Piare 
Lai brought Ratan Lai when an infant 
some ten months old from Matan and 


SALIG RAM 

I 


Naneh Mai, Gowatdbaii Da.ss 

I I 

ishesbar Nath Pcare Lai 

i I 

Rattan Lai, | 

(Plaintiff.) [ j “I 

Gauri Mai Ambc Mai Baij Nath 
(Defendants). 


Basbesbar Nath 


Basheshar Nath was the brother of 
the three defendants in the suit, i. e., 
Peare Lai was his father. He was how¬ 


ever adopted by Naneh Mai, who sepa¬ 
rated from Peare Lai. This adoption 
was contested in the trial Court, but it 
was admitted before us that he was duly 
adopted. The minor plaintiff Rattan Lai 
claims to be the adopted son of 
Basheshar Nath. He was found by the 
trial Judge to be the validly adopted 
son of Basheshar Nath and a prelimi¬ 
nary decree was therefore granted him 
for partition of his half share in the 
suit property as well as for accounts. 
Against this decision the defendants 
have preferred this appeal. The only 
questions argued before us in the ap¬ 
peal were the factum and the validity of 
the adoption of Ratan Lai by Basheshar 
Nath’s widow. Basheshar Nath died of 
cholera on 26th April 1909. He left a 
will dated 25th April 1909, by which he 
appointed four executors, namely, Peare 
Lai, his natural father, Peshi Mai, Mul 
Chand and Bashambar Nath. In para. 5 
of that will he stated as follows: 


“ After my death the aforesaid executors shall 
be competent to choose a boy from a good family 
in the brotherhood and have him adopted by my 
wife on my behalf. ” 

In para. 6 of the plaint it is alleged 
that, according to the directions of 
Basheshar Nath contained in the will 
Mt- Sarswati, his widow, adopted the 
plaintiff in 1911 while the ceremonies 
in connexion with the adoption were 
also performed in 1913. In the pleas 
the allegations contained in para. 5 of 
the plaint were totally denied. Further 
plaintiff's counsel stated before issues 
on 3rd December 1927, that the plain¬ 
tiff was adopted in or about September 
1911 by the widow. It is obvious that 


kept him in the house until the formal 
giving and taking took place some 
two years latter. This, of course, means 
tliat there was no adoption in 1911, 
but that the ^ adoption took place in 
1913; for without giving and taking 
there can be no adoption. On the other 
hand, Peare Lai applied in the Court 
of the District Judge, Delhi, on 27tli 
October 1911, to be appointed the 
guardian of Ratan Lai, adopted son 
of^ Basheshar Nath. It was stated in 
this petition that the adoption was com¬ 
pleted on 25th September 1911, a fact 
now admitted to be incorrect. This 
petition was not decided on the merits, 
but was allowed to be dismissed in 
default. There are discrepancies in the 
statements of the witnesses as to who 
placed the child in the lap of Basheshar 
Nath’s widow and on other points. But 
in my opinion, the evidence is sufficient 
to establish that the plaintiff was taken 
to the joint house of Peare Lai and 
the widow of Basheshar Nath, when 
he was an infant and that the formal 
adoption, evidenced by the giving and 
taking took place in 1913 in the pre¬ 
sence of members of the brotherhood. 

I therefore hold the factum of the 
adoption proved and consider that the 
words about adoption in 1911 in para. 5 
of the plaint must be freely construed 
to mean that the boy was brought to 
the house in 1911, while the formal 
adoption took place in 1913. This may 
also explain why Peare Lai did not 
pursue his petition to be appointed 
guardian of the child, but allowed it to 
be dismissed in default. 

The much more difficult question of 
the validity of the adoption must now 
be decided. Three of the executors 
named in Basheshar Nath’s will ap¬ 
plied for probate of that will in the 
Court of the District Judge, Delhi. 
Peare Lai, the fourth executor filed a 
caveat and resisted the grant of pro¬ 
bate. He however added that if probate 
was granted it should be granted to 
him jointly with the three executors 
applying for probate. This was agreed 

(1) A I R 1930 Lali 679=128 I C 611=11 
Lah 503. 
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to. After a strenuous contest the vali¬ 
dity of the will was upheld and pro¬ 
bate granted to all four executors on 
30th July 1910. It is in evidence t^t 
after that the executors instituted suits, 
took accounts and prepared lists of 
property. Two of the executors Peshi 
Mai and Basheshar Nath (P. Ws. 13 
aiUi 14) have stated that afterwards 
thev left the management of the estate 
to Peare Lai. Further, Peshi Mai has 
stated that he was present at the adop¬ 
tion of the child and that it was Peare 
Lai who. ill accordance with the provi¬ 
sions of the will, brought the plaintiff 
from Matan and had him adopted by 
the widow. But there is nothing in his 
evidence to the effect that he was con¬ 
sulted in advance or that he agreed to 
the adoption of this bOy, unless this 
can be presumed from his presence at 
the giving and taking. The other exe¬ 
cutor Bashambar Nath was not present 
at the adoption and has not stated that 
he was consulted about the choice of 
this boy or that he agreed to it. He 
too has clearly said that it was Peare 
Lai who chose the boy from the mem¬ 
bers of his own family. There is no 
evidence of any kind about the fourth 
executor, Mul Chand, and it is not 
known whether he was present, whether 
he was consulted before the adoption, whe¬ 
ther he knew about it or whether he 
acquiesced in it. The other witnesses 
emphasize the fact that it was Peare 
Lai alone who had the boy adopted. 


Sundar Singh (P.W. 16) has said thax 
Peare Lai brought him to be adopted 
by the widow, as the will directed 
Peare Lai and the widow, to 
adoption. Rangi 

posed that Peare said that he had 
brought the boy. Panna Lai (1. W. 
20) stated that the plaintiff was adopt¬ 
ed, having been brought by Peare Lai 
according to the wishes of Basheshar 
Nath. Mani Mai (P. W. 21) said that 
Peare Lai brought a boy who was 
adopted- Even Sukhan Lai (P- 
30), who is the father of the plain- 
tiff, had deposed that it was Peare 
Lai who brought him for adoption and 
had him adopted by the widow. He 
too, makes no mention of the other 
executors. Another very important fact 
in this connection is the will of Mt. 
Saraswati. widow of Basheshar Nath, 
dated 30th October, 1920, in which 
occur the following words: 


" After the death of my husband, I the testa¬ 
tor, according to his instructions and with the 
consent of Peare Lai, my husband’s uncle, have 
adopted Rattan Lai in the name of my hus¬ 
band. 


There is no escape therefore from 
the conclusion that the only one of 
the executors who chose the boy and 
had him adopted by the widow was 
Peare Lai. Though the implied consent 
of one of the other executors, namely, 
Peshi Mai, may be deduced from his 
presence at the giving and taking it 
is clear that he took no active part 
of any kind. As regards Mool Chand 
there is no evidence of implied or 
expressed consent and the same remark 
is true of Bishambar Nath whose own 
statement as a witness makes it clear 
that he had nothing to do with it. 

It remains therefore to find out the 
meaning of para. 5 of Basheshar 
Nath’s will. The words have been given 
above. In my judgment they give the 
^vidow power to adopt a son to Basheshar 
Nath provided that the boy has been 
chosen from a good family in the bro¬ 
therhood by the executors. At the time 
ot Basheshar Nath’s death his wife 
was 15 or 16 years old and this res¬ 
triction upon her power of adoption 
was obviously made in the interest of 
her husband so that a proper child 
should be adopted into the family- 
Some argument was addressed to us on- 
behalf of the appellants that the power 
of adoption was given jointly to the 
executors and the widow, but I oo^ 
not think that the clause bears that 
construction. 

In Pudum Singh v. Koeroodey Singh 
(2) their Lordships of the Privy Coun¬ 
cil said that an authority conferred 
upon a wdow to adopt by a husband 
must be strictly carried out as the 
adoption is for the benefit of the de¬ 
ceased husband and not for that of the 
widow. Their Lordships said the same 
thing in Rajendra Prasad Bose v. Go- 
pal Prasad (3). In that case the 
authority was to the widow to adopt 
with the permission of her deceased 
husband’s father, who died before the 
adoption was made. After his death 
the widow adopted a son to her hus¬ 
band. It was held that she had no 
power to do so and that the adoption, 
was invalid. In another case the au¬ 
thority was to the effect that the wi¬ 
dow and two persons, who were made 
joint executors along with her, should 
adopt a son to the testator. It was 
held that this was not a valid autho¬ 
rity as the authorization must be in 
favour of the widow alone though her 
power might be restricted by requiring 
t he consent of the other executors. It 

(2) [1867-69] 12 M I A 350 (P C). 

(3) A I R 1930 P C 242=127 I 0 743=67 I A 
296=10 Pat 187 (P C). 
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was held that the authority would not 
bear the latter construction and the 
adoption was thus invalid: Amrito Lai 
V. Surnomoyee (4). 

This subject is also discussed in 
para. 454 of Mulla’s Hindu Law, 7th 
Edn. Another case which may be re¬ 
ferred to is Bal Gangadhar Tilak v. Shri~ 
nivas Pandit (5). In that case five 
trustees were appointed by a Hindu 
testator who gave power to his widow 
to adopt a son with their consent and 
advice. One of the executors declined 
to act and probate of the will was 
taken out by the other four. It was 
held that the consent of the declining 
trustee was not necessary and that the 
adoption made with the consent of the 
other four trustees was valid. In the 
case before us all four executors took 
out probate while the consent of 
only one, namely, Peare Lai was taken 
to the adoption of the plaintiff. Even 
assuming the presence of Peshi Mai 
at the ceremony of giving and taking 
is enough to prove his implied con¬ 
sent to the selection, it is clear that 
the other two executors who took out 
probate were not consulted and that 
the adoption was made by the widow 
with the express consent of Peare Lai 
alone. 

The will of the husband must 
be strictly construed as it was meant 
to restrict the widow’s power of adop¬ 
tion. Under the authority of the hus¬ 
band the executors had to choose the 
boy and not Peare Lai alone. In fact, 
if it had not been for the appointment 
of the three other executors in the 
first instance, Peare Lai might 
have succeeded in getting the 
will shelved, as he strenuously con¬ 
tended during the probate proceedings 
that it had not been duly executed. 
This is not a case in which one of 
the executors did not take out probate 
as in Bal Gangadhar Tilak v. Shrinivas 
Pandit. (5). All did so. All there¬ 
fore had to concur in choosing the boy, 
and this they did not do. It follows 
that the adoption was invalid and 
against the authority of the deceased 
husband. For the reasons given, I 
would accept the appeal and dismiss the 
smt. As the appell^ts have had to 
give up their contention that Basheshar 
Nath was not validly adopted to Naneh 
Mai and as they have failed to dis- 
prove the fact um of the plaintiff's adop- 

(4) [1900] 27 Cal 996=27 I A 128=4 C W N 
649=7 Bar 633 (P 0). 

(6) A I R 1915 P C 7=29 I C 639=42 I A 
136=89 Bom 441 fp C). 
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tion, I would leave the parties to bcar 
thcir own costs throughout. 

Harrison, J .— I agree. 

Ap-pcal allou'ed. 
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Bhide, j. 

New Delhi Theatres, Ltd. —Defen¬ 
dants Petitioners. 

v. 

Kailash Chand and other.^ — Plaintiffs 
—Opposite Parties. 

Civil Revn. No. 055 of 1032, (for¬ 
merly Civil Appeal No. 1563 of 1932), 
Decided on 15th November 1932, against 
order of Senior Sub-Judge, Delhi D/- 
18th October 1932. 

(a) Civil P. C. (1908), S. 151 and O 39, 
K, 2—Appeal. 

\Vbero order rnrroit>; to ho pa^<:cd under R. 151 
and docs not appear tliat tho Court cojisidcrod at 
all tbe provisions of 0 . ^9. R. 2 . an a]>ponl from 
such order is incompetent. [P 74 C ll 

Civii P. C. (1908). Ss, 94 and 151 and 
r ^ ^—Breach already committed — In- 

^notion though cannot be granted under 

U. 39, R. 2, Court can grant it in its inher¬ 
ent powers. 

Where the breach of contract has already 
taken place and there is no prayer in the suit to 
re.Ntraiii tlie defendant from committing any 
other injury but the suit is one for specific per* 
founanceof tlie alleged contract, order \inder 
S. 151 can he passed. The Court has inherent 
power to act ex debito justitiae even in cases not 
covered by the provisions in the Code; A. 1.71 
1920 L%h. 48G; A. I. i?. 1923 Lah. 144 and 
A. 1. 7t. 1927 Lah. 833. flel. on, fp 74 C 2] 

_ Civil P. C. (1908). S. island O. 39, 

2 No danger of irreparable injury—Com¬ 
pensation is damages possible— Injunction 
should not be granted under S. 151. 

Whore there is no danger of any irreparable in¬ 
jury and the plaintiffs can be easily compensated 
by the award of damages a Court has no power to 
grant any injunction in the exercise of inherent 
juri^iction. The fact that tho defendants bad 
disobeyed the temporary injunction issued at the 
commencement of the suit is no justification for 
the grant of the iDjunction. fp 75 0 ll 

(d) Practice-Revision. 

Memo of appeal was treated as petition for re- 

vision. j-p Q 

Jagan Nath Aggariual and Kishen Dial 
—for Petitioners, 

Badri T^as and Mehr Chand Mahajan 
for Kailash Chand —for Respondents, 

Judgment. —The plaintiffs in this 
case claim to have obtained a lease 
of the Imperial Theatre at New Delhi 
the proprietor, Sardar Sobha Singh, 
while the theatre was still under con¬ 
struction. Possession was to be deli¬ 
vered to the plaintiffs on completion 
of the building about October 1932. 

In August 1932, the plaintiffs insti¬ 
tuted the present suit alleging that Sar- 
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dar Sobha Singh was contemplating 
leasing the theatre to others and pray¬ 
ing for a declaration of their rights 
as lessees and for an injunction res- 
training the defendant Sardar Sobiia 
Sinhg from leasing the theatre to anyone 
else. An application for a temporary 
injunction for the same purpose was 
made along with the plaint and was 
granted on 26th August 1926. It 
transpired thereafter that the defen¬ 
dant Sardar Sobha Singh had already 
granted a lease to Mr. Sumer Chand 
and others. The plaintitis thereupon 
amended the plaint so as to implead 
the latter as defendants. After the 
plaint was amended, the plaintiffs made 
a further application under S. 151, 
Civil P. C., praying for an injunction 
restraining the defendants from hold¬ 
ing any cinema or theatrical perfor¬ 
mances in the premises in dispute pend¬ 
ing the disposal of the suit. This ap¬ 
plication has been granted and from 
this decision, the defendants have pre¬ 
ferred an appeal. 

A preliminary objection is raised that 
no appeal is competent inasmuch as 
■ the order purports to be passed under 
S. 151, Civil P. C., in the exercise 
of the inherent jurisdiction of the 
Court. There is ample authority in sup¬ 
port of the proposition that no appeal 
is competent from an order passed un¬ 
der S. 151, Civil P. C., (see inter 
alia. A. 1. R. 1924 Lah. 487; A. /. R. 

1928 Lah. 802: A. /• R- 1929 Lah. 
245; A. /. R. 1930 Lah. 1Q9; 
air. 1927 Mad. 335 and A. I. K- 

1929 Pat. 232). The learned counsel 
for the appellant urged that 
is, in substance, one under U. dJ, 
R. 2, Civil P. C but the order put- 
ports to be passed under S. 151, CiMi 
P. C., and it does not appear that 
the Court considered at all the provi¬ 
sions of O. 39, R. 2, Cml P. C. I 
laccordingly uphold the preliminary 
objection. But although an appeal is 
incompetent, there is no good reason why 
the memo of appeal should not be 
treated as a petition of revision as 
requested and I shall treat it as such 
For the purposes of revisioij, the only 
point requiring consideration is whe¬ 
ther the learned Subordinate Judge had 
any power to pass the order in question 
in the exercise of “inherent jurisdic¬ 
tion.” The learned counsel for the ap¬ 
pellant urges that there being specific 
provisions in O. 39, R. 2. Civil P. C-> 
applicable to a case of this kind, the 
Court had no right to resort to inhe- 
rent jurisdiction/’ I do not think how- 
ever the provisions of the rule are ap¬ 


plicable to the suit as it now stands. 

O. 39, R. 2, applies when the “suit 
is for restraining the defendant from 
committing a breach of contract or 
other injury of any kind.” In the pre¬ 
sent instance, the breach of contract 
has already taken place and there is 
no prayer in the suit to restrain the 
defendant from committing any other 
“injury.” The suit as it now stands is 
for specific performance of the alleged 
contract between the plaintiffs and Sar¬ 
dar Sobha Singh. 

The next contention put forward was 
that in view of the provisions of 
S. 94, Civil P. C., temporary injunc¬ 
tions can be issued to prevent the^ ends 
of justice being defeated only “if it 
is so being prescribed,” ^ i. e., only 
when the case comes within the provi¬ 
sions of the Code (i. e., for ei^miue, 
in the cases provided for in U. 39, 
Rr. 1 and 2,) and if the present case is 
not covered by the rules, the Coiirt 
could not grant any injunction 
exercise of inherent jurisdiction, ihis 
view appears to have been taken by 
the High Court of Madras m some 
cases:see A. /. R- Mad. ^91 

but this Court has held that the Court 
has inherent power to act e.x debito 
justitiae even in cases not covered by the 
provisions in the Code: see Manohar 
Lai Mahabir Parshad y. Jai Narain 

Babuba Lai (1), ^inh 

raf Din (2) and A. I. R. \921 Lah. 

833* In view of these authorities J 
overrule tliis contention* 

I have next to consider whether the 
order passed in the exercise of inherent 
jurisdiction was justifiable in the cir¬ 
cumstances of the case. As regards 
this, it has been pointed out in Mano¬ 
har Lai Mahabir Parshad v. Jai ^^ram 
Babuba Lai (1) and A. I. 

Lah. 833 that it is well settled that 
when the jurisdiction of the Court is 
invoked under this section, i. 

S. 151, Civil P. C., and it is called 
upon to act ex debito justitiae and to 
grant an injunction, it is necessary for 
the plaintiff to establish a strong prima 
facie case that there is no other remedy 
open to him to protect himself and 
that if the injunction asked for is not 
granted, irreparable injury or incon¬ 
venience would result. Now the 
ed Subordinate Judge has held that 
plaintiffs in this case have made out 
a prima facie case, but as regards the 
other requirements, the following lind- 
i ngs will speak for themselves; __ 

(1) A I R 1920 Lan 436=55 I 0 403. 

S) A I ‘ 


(2 


B 1923 Lah 144=73 I C 909. 
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Ordinarily an interim injuction is issued, if 
the injury complained of is likely to cause irre¬ 
parable loss or damage to the petitioner. In this 
case as the possession has admittedly been trans¬ 
ferred to the defendants, the question of irrepar¬ 
able injury to the plaintiffs cannot possibly arise 
because first of all as the building is to bo used 
for the same purpose for which it was leased out 
to the plaintiffs, there is no question of deteriora¬ 
tion of the property by the defendants’ user of it* 
Secondly, the injury to be caused to the plain¬ 
tiffs can easily be compensated by award of dam¬ 
ages in case of .ultimate success of their suit. 
Again as the plaintiffs cannot be put in posses¬ 
sion of the premises without a decree to that 
effect in their favour, the injury complained of 
as to the non-user by the plaintiffs cannot be re¬ 
medied by the injunction prayed for by them. 
But as already observed there arc “prima facie” 
reasons to believe that the delivery of possession 
was made after the issue of the previous injunc¬ 
tion by the Court to defendant 1 and non-issue 
of the injunction would amount to allowing the 
defendants to defy the order of the Court and to 
take undue advantage of that defiance • which 
would apparently amount to an abuse of the pro¬ 
cess of the Court.” 

It would thus appear that the learned 
Subordinate Judge himself found that 
there was no danger of any irreparable 
injury and the plaintiffs could be easily 
^mpensated by the award of damages. 
On these findings it must be held in 
iview of the authorities referred to 
above that the learned Subordinate 
Judge had no power to grant any in¬ 
junction in the exercise of inherent 
jurisdiction; for the conditions for the 
exercise of that power do not exist. 
The learned Subordinate Judge seems 
in fact to have been influenced too 
milch by his belief that the defendants 
had disobeyed the temporary injunc¬ 
tion issued by him at the commence¬ 
ment of the suit. But the learned Judge 
had ample power to take action against 
the defendants, if they were found 
guilty of wilful disobedience. In my 
jopinion this was no justification for the 
I grant of the injunction, prayed for by 
.the plaintiffs. The learned counsel next 
stated that the plaintiffs have another 
cinema theatre and that they have been 
put to loss owing to the Imperial Theatre 
being leased to the defendants (New 
Delhi Theatres Co.); but this again does 
not seem to be relevant and cannot be 
considered to be any justification for the 
^ant of the injunction prayed for. On 
me learned Subordinate Judge’s own 
findings the grant of the injunction 
under S. 151, Civil P. C., was in my 
opinion not justified. I therefore ac¬ 
cept the petition for revision and set 
aside the injunction. In view of all the 
circumstances however I leave the par¬ 
ties to bear their costs. 

\ 

Petition accepted. 
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Tek Chand, J. 

Mathra Das and otiiers — Appellants. 

V. 

Amin Chand and others —Respondents. 

Second Appeal No. 2274 of lO^Q De* 
cided on 19th October 1932, against de¬ 
cree of Disfc. Judge, Ambala, D'- 27th 
May 1929. 

(a) Limitation Act (1908). Art. ll-A—Sale 
under mortgage-decree—Objection disallow- 
ed—Suit need not be brought within one 
yey--Civil P. C. (1908), O. 21. R. 58. 

Article 11 (1) does not apply unless there has 
been an attachment in the manner proscribed bj’ 
the Code and therefore whore the property has 

been sold under a mortgage-decree, there can be 
no attachment within the meaning of O. 21, 
R. 58 and a suit to contest an order passed onan 
objection to such a sale need not be filed within 
one year: A. I. R. 1928 P. C. 139; 58 P. R 1918, 

214, llel. on. [P 7C C 1] 

(b) Transfer of Property Act (1882), S. 74 

—Puisne mortgagee not party to suit by 

prior mortgagee—Suit for redemption by for- 

mer He is liable for interest up to date of 

redemption but credit should be given for 

profits recovered by prior mortgagee-Mort- 
gage. 

A here a puisne mortgagee, not party to niort- 
gage-decreo by prior mortgagee, claims to ignore 
th.at decree as not binding on him and wants to 
redeem the prior inortgago. be is liable to pav in- 
terest up to the date when the plaintiff is allowed 
to redeem the mortgage. Credit should how¬ 
ever be given for the profits from tlie mortgage 
property recovered by the prior mortgagee till 
that date. [P 7 ^ q 2 ] 

VisJnin Datt tind Dadri Dus —for .•\p- 
pellants. 

Sha77iair Cha7id, Fahir Chand and 
Asa Dam Aggarwal —for Respondents. 

Judgment. — The property in suit, 
'^hich consists of a house situate in 
Ambala City, originally belonged to 
one Shankar. On 22nd February 1918 
Shankar mortgaged it to Mathra Das! 
defendant 1, for Rs. 600. The prin¬ 
cipal sum was to bear interest at 
14 annas per cent per mensem, payable 
six monthly. It was stipulated that in 
case of default, compound interest at 
Ke. 1-9-0 per cent per mansem, will be 
charged. On 1st March 1920, Shankar 
raised a further loan of Rs. 400 from 
Mathra Das mortgagee on the same 
security, the condition as to interest 
beingf the same as in the prior inort- 
gagfe. The mortgagor has admittedly 
paid Rs. 200 towards the principal sum 
on the additional mortgage. On 
13th January 1922, Shankar created 
another mortgage on the same house in 
favour of Chhajju Singh, who has died 
during the pendency of this litigation 
and is represented by his son Amin 
Chand respondent. In October 1023^ 
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Mathra Das brought a suit on foot of 
his mortgages against the mortgagor. 
To this suit Chhajju Singh, the puisne 
mortgagee, was not made a party. The 
suit was decreed, the decretal amount 
being fixed at the principal sum secured 
by the two mortgages of Rs. 600 and 
Rs. 200 respectively, and compound inter¬ 
est at 14 annas percent per mensem on the 
first mortgage, and simple interest at 
14 annas on the second, up to 'the date 
of the satisfaction of the decree. In 
execution of this decree Mathra Das 
took proceedings for the sale of the 
mortgaged property. In these pro¬ 
ceedings Chhajju Singh filed an objec¬ 
tion urging that the property should be 
sold subject to his mortgage charge. 
The objection was disallowed and the 
property was sold and the sale con¬ 
firmed on 17th March 1925. The auc¬ 
tion-purchaser was a third party, but 
he transferred his rights to Mathra Das 
decree-holder. 

On 30th March 1927, Chhajju Singh 
instituted the present suit for redemp¬ 
tion and offered payment of the de¬ 
cretal amount to Mathra Das. The 
suit was decreed by the trial Court, the 
redemption money being fixed at Rupees 
1,230-8-0 and being made payable on 
11th March 1929. Mathra Das ap¬ 
pealed to the District Judge but the 
appeal was dismissed. On second ap¬ 
peal a number of points were raised in 
the memorandum of appeal but Mr. 
Badri Das has confined himself to two 
questions only. His first contention is 
that the suit having been instituted more 
than one year after the date of the dis¬ 
missal of the objection filed by Chhajju 
Singh, plaintiff, it is barred under 
Art. 11 (1), Limitation Act. In my 
opinion this contention is without force 
and was rightly rejected by the Courts 
below. It is settled law that Art. 11 (1) 
docs not apply unless there has been 
an attachment in the manner prescribed 
by the Code: Muthiah Chetty v.Palani- 
appa Chetti (1). It has also been held 
that in cases where the property has 
been, or is sought to be, sold under a 
mortgage-decree, there can be no at¬ 
tachment within the meaning of O, 21, 
R. 58, Civil P. C., and a suit to contest 
an order passed on an objection to such 
a sale need not be filed within one 
year: Ratan Lai v. BaCa Parshad (2) 
and Tarachand v. Raj Rishore (3) and 
the rulings cited therein. I hold there¬ 
fore that the suit is within time. 

(1) A I B 1928 P C 139=109 I C 626=55 
I A 256=51 Mad 349 (P C). 

(2) [1918] 68 P R 1918=44 I C 986. 

(3) AIR 1920 Lah 214=55 I C 895. 
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The second contention raised is that 
the learned Judges of the Courts below 
have erred in fixing the amount payable 
on redemption at Rs. 1,230-8-0 which 
was the amount found due till 17th 
March 1925, when the sale in execution 
of Mathra Das’ mortgage-decree was 
confirmed. The plaintiff in the present] 
case however claims to ignore that decree 
as not binding on him, and has been gran¬ 
ted a decree on that basis, Mr. Fakir 
Chand for the respondent admits that in^ 
the present case interest should be calcu-' 
lated up to the date when the plaintiff; 
was allowed to redeem the mortgage. 
This date is 11th March 1929. Com¬ 
pound interest at 14 annas on the sum 
of Rs. 600 and simple interest on 
Rs. 200 from 17th March 1925 up to 
11th March 1929, should therefore be 
added to the amount fixed by the lower 
Courts. This sum comes to Rupees 
497-13-9. From this amount must be 
deducted the rent of the house for four 
years for which Mathra Das decree- 
holder was in possession. There are no 
materials on the record to assess the 
rental value of the house but, in order 
to avoid a remand, both parties agreed 
before me that it may be fixed at Rs. 4- 
per mensem or Rs. 192 for four years. 
Deducting this sum the balance due 
comes to Rs. 305-13-9. I therefore 
accept the appeal and -direct that the 
amount fixed by the lower Court as 
payable by the plaintiff to Mathra Das 
be enhanced by Rs. 305-13-9. Having 
regard to all the circumstances I leave 
the parties to bear their own costs in 
this Court and the Court of the District 
Judge. 

R.K. _ Ai^peal accepted. 
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Jai Lal, J. 

Bara Afa?—Appellant. 

V. 

Nar Jlahi and others —Respondents. 

Second Appeal No. 1757 of 1931, 
Decided on 16th March 1932, against de¬ 
cree of Addl. Dist. Judge, Lyallpur, 
D/- 20th July 1931. 

Northern India Canal and Drainage Act 
(1873), S. 68—Omission to give notice viti¬ 
ates order under S. 68. 

If tlie Divisional Canal Officer omits to serve 
notice on any of tbe parties interested in the 
inquiry his proceedings must be hold to be viti¬ 
ated on account of that defect and his order 
must be set aside. But it is still open to the 
Divisional Canal Officer to pass a proper order 
after notice to all the parties interested as re¬ 
quired by law. [P77C1. 21 

Badri Das —for Appellant. 

Alehr Chand Mahajan —for Respon¬ 
dents. 
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Judgment. —This is a second appeal 
against the decree of the Addi¬ 
tional District Judge, affirming the 
decree of the Subordinate fudge, 
'whereby a suit instituted by the 
respondents was decreed. It appears 
that acting under S. 68, Northern India 
Canal and Drainage Act, 1873, the 
Divisional Canal Officer settled the mu¬ 
tual rights of the parties to this litiga¬ 
tion in respect of the use of water on 
an application having been made to him 
by some of the defendants. Originally 
the rights of the parties had been set¬ 
tled in 1909 and after an infructuous 
attempt to have the same altered some 
time in 1919 they were altered in 1928, 
but some of the defendants being dis- 
^tisfied again moved the Divisional 
Canal Officer to consider their objec¬ 
tions and that officer passed the order 
which is the subject-matter of this liti¬ 
gation. on 30th June 1929. Both the 
Courts below are agreed that on the 
merits the order was not justified. It 
appears however from the judgment of 
the Additional District Judge that he 
^nsidered that the Divisional Canal 
Cfficer had given no reasons in support 
of ms order, whereas an examination 
of the order shows that reasons are 
given. The respondents’ counsel con¬ 
tends that what the learned Additional 
District Judge meant was that the Divi¬ 
sional Canal Officer had not given any 
good or adequate reasons, or in any 
case fresh reasons which would justify 
his setting aside the previous order of 
1928.^ The question however is not 
material at this stage because, in my 
opinion, the decree of the Additional 
District Judge can be supported on 
another ground. He has found that no 
notice was given to two of the respon¬ 
dents before the order in question was 
passed by the Divisional Canal Officer. 

Now S. 68 clearly provides that such 
officer shall give notice to the other 
persons interested and on a day to be 
named in such notice he will proceed 
to enquire into the matter in dispute 
and after such enquiry shall pass his 
order which is to remain in force till 

aside by a decree of the civil Court. 
S. 69 provides that the officer con¬ 
cerned rmy exercise all such powers 
connected with the summoning and exa¬ 
mining of witnesses as are conferred 
on cml Coum by the Code of Civil 
Frocedure and every such enquiry shall 
be deemed to be a judicial proceeding. 
It is therefore obvious that if the Divi- 
sioi^l Canal Officer omits to serve 
notice on any of the parties interested 
in the enquiry liis proceedings must be 

■U 


held to be vitiated on account of that 
defect. The conclusion of the Additional 
District Judge that no notice was given 
to two of the plaintiffs is a finding of 
fact, wliich I am unable to disturb on 
this second appeal. On this short 
ground therefore the decree must be 
maintained. As I have slated already. 
I am rather doubtful whetiier the .Addi¬ 
tional District Judge really appreciated 
tl-^t the Divisional Canal Officer had 
given reasons in support of his order, 
but whether those reasons are sound 
or otherwise, is not a question lieforc 
me at this stage. I may add that the 
persons to^ whom notice was not given 
by the Di\'isional Canal Officer were 
clearly interested in the result of the 
enquiry. In the plaint they have alleged 
that the order has injuriously aficctcd 
them and I am unable to hold otherwise 
on the present record. 

The appeal therefore shall be dis¬ 
missed. The Additional District Judge 
has remarked that: 

It would bo open to the defendants aggrieved by 
this order to re.agitate tho question of wara bandi 
.and have same settled according to law. ” 

This view of the Additional Dis-| 
trict Judge is correct and it is stilh 
open to the Divisional Canal Officer to 
pass a proper order after notice to all 
the parlies interested as required by¬ 
law. The plaintiffs have succeeded on a 
technical ground which was due to the 
omission of the Divisional Canal Officer 
to follow the proper procedure. Under 
the circumstances I leave the parties 
to bear their own costs throughout. 

P.N./r.k. Appeal dismissed. 
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AbduIjQadir, J. 

Harnam Singh —Appellant. 

V, 

Sadhu Singh —Eespondant. 

Second Appeal No. 12 of 1932, De¬ 
cided on 13th April 1932. 

Custom (Punjab)— Alienation — Alienee 
himself antecedent creditor—Necessity must 
be shown by alienee. 

Where the alieuee himself is the antecedent 
creditor it is not only incumbent on him to prove 
the existence of the prior debts due to him but 
also the necessity for those debts. But where 
the debt is in favour of a third party and original 
bahi is produced to prove it and it is also proved 
that payment of that item had been made to him 
by the alienee, mere relationship between the 
antecedent creditor and the third party will not 
make that item fictitious; 65 P. R. 1900, (P. B.)', 
14 1. C. 477 and .4. I. R. 1927 Lah. 113, Rel. on. 

[P 78 0 2] 

Mohammad Tufail —for Appellant. 

Fakir Chand and Chandar Gupta — 
for Respondent. 
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Judgment. —Buta Singh, now de¬ 
ceased. mortgaged his ancestral land 
to Sadhu Singh for Rs. 520 under a 
registered inortgagcd-dced on 31st 
March 1927. His son, llarnam Singh, 
has, after his death brought a suit 
for possession of the mortgaged land, 
alleging that the defendant has taken 
forcible possession of it, asserting him¬ 
self to be a mortgagee. He alleged 
in the alternative that in any case the 
mortgage was without consideration and 
necessity and therefore ineffective 
against his reversionary rights. The 
consideration for the mortgage includ¬ 
ed the following six items: 

(a) Duo to tlic mortsjagoe on a bond dated 
2.Stli Soptcnibcr 1929, in his favour Rs. 165 

(b) due to the inortgasoe on a bond dated 

' 9th August 192G Rs. 68 

(c) duo to the mortgagee on a bond dated 

‘i2nd November 1926 Rs. 55 

(d) left with the mortgagee for paymetit 

to Santa Singh, a previous creditor, Rs. 132 

(o) cash paid before the Sub-Registar Rs. 80 
and (f) taken for expenses of the deed. Rs. £0 

The trial Court held that, as in the 
case of items (a), (b) and (c) themort- 
gagee was himself the antecedent cre¬ 
ditor. it was incumbent on him to prove 
necessity for these items, and as he 
did not do so they were disallowed. 
The item of Rs. 132 was allowed 
because the payment was proved to 
have been made by the mortgagee to 
Santa Singh, a previous creditor. Items 
(e) and (f) were also disallowed and 
the plaintiff was given a decree for 
possession of the land in suit on pay¬ 
ment of Rs. 132 only. The parties were 
allowed to bear their own costs. 

Against the above decree, an appeal 
was filed by Sadhu Singh, mortgagee, 
who urged that the suit of the plain¬ 
tiff was dishonest and should have been 
dismissed, while Harnam Singh filed 
cross-objections, asking for the sum of 
Rs. 132 to be disallowed as Santa 
Singh was the brother-in-law of the 
defendant and was acknowledging the 
payment of a fictitious debt. The learn¬ 
ed District Judge followed a decision 
of the Punjab Chief Court, in Sadhu 
Singh V. Chimna Ram (1), and held 
that the previous debts were incurred 
for necessity, even if he was himself 
the antecedent creditor, in a case where 
a “previous debt” came within the de¬ 
finition of a “just debt.’; Holding 
that the debts in question m the suit 
were not tainted with immorality and 
had not been incurred as an act of 
wanton waste or reckless extravagance, 
he allowed items (a), (b) and (c)> 

and also upheld the decision of the 

(1) A I R 1929 Lah 397=116 I C 898. 


trial Court with regard to item (d) 
for Rs. 132. He also allowed items 
(e) and (f), that is, cash paid before 
the Sub-Registrar and the expenses of 
the registered deed and dismissed the 
plaintiff’s suit with costs throughout. 
Against this decision the plaintiff Har¬ 
nam Singh has preferred a second ap¬ 
peal, through Mr. Mohammad Tufail, 
who has addressed me on his behalf. 
I have heard Mr. Faqir Chand for the 
respondent. Mr. Tufail refers to Devi 
Ditta V. Saadagar Singh (2), which 
lays down that the onus of proof of 
the validity of an alienation of ances¬ 
tral land by a male proprietor always 
lies, in the first instance, on the 
alienee, whether he be a third party 
or a person whose debts have been paid 
off by the alienation. He also refers 
to Mangal Singh v. Diila (3), where 
a Division Bench of the Chief Court 
held that if the alienee himself is the 
antecedent creditor, he is bound to prove 
necessity in respect of all previous 
debts. Reference is also made by him 
to a more recent authority, Hari Singh 
v. Harnam Singh (4), in which a 
Division Bench of this Court again 
emphasized the principle that: 

“where the alienee himself is the antecedent 
creditor it is not only incumbent on him to 
prove the existence of the prior debts due to him 
but also the necessity for those debts. ” 

On the basis of these authorities 
the counsel for the appellant attacks 
items (a), (b) and (c), for which he 
says the only proof adduced is the 
recital in the bonds executed by the 
mortgagor, Buta Singh, in favour of 
Sadhu Singh. It is argued that mere 
recitals in bounds cannot take the place 
of proof. Item (d) (of Rs. 132) is 
attacked on the ground that that debt 
was in favour of Santa Singh, brother- 
in-law of Sadhu Singh. So far as this 
last item is concerned, I see no reason 
to take a different view with regard to 
it from that taken by both the Courts 
below. The debt was in favour of a 
third party. The original bahi Nawan 
executed by Buta Singh in the bahi 
of Santa Singh (dated 25th Katak 
Sambat 1983) was produced in Court 
and the entry has been accepted as 
genuine by the Courts below. Payment 
of that item to Santa Singh has also 
been proved and there is no reason 
why mere relationship between Santa 
Singh and the mortgagee sho^d ne^s- 
sarily make this item fictitious. Be- 
sides this the finding of the lower ap- 

(2) [1900] 65 P B 1900=.-22 P L R 1900 
(F B). 

(3) [1912] 14 I C 477. ^ 

(4) A I R 1927 Lab 118=1C0 I C 269. 
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pellate Court on this point is a find¬ 
ing of fact, based on evidence ac¬ 
cepted by it as sufficient and must 
be taken to be conclusive and not liable 
to be disturbed in second appeal. The 
sanieismy view with regard to items (b) 
and (c). The lower appellate Court 
has accepted these items were for neces¬ 
sity, mainly beause in the case of each 
of these items there was an older bond, 
which was discharged by the execution 
of a new bond, plus a small item bor¬ 
rowed in addition to this old debt. Its 
findings, with regard to these items, 
must also be accepted as final. 

The only item wliich, I think, has 
not been correctly allowed by the 
lower appellate Court is item (a) 
amounting to Rs. 165. The bond relat¬ 
ing to this item is Ex. D-2 dated 28th 
September 1926. It was originally for 
Rs. 140 and the item as it stands, 
presumably includes interest. This is 
alleged to have been taken in cash by 
Buta Singh from Sadhu Singh. It is 
mentioned in the bond that the money 
was taken for the expenses of litiga¬ 
tion connected with the land of Chanda 
Jat. No proof supporting this recital 
has been adduced and the Court below 
has asserted the mere recital in the 
bond as sufficient. I think it was for the 
mortgagee, who was also the antece¬ 
dent creditor, to prove necessity as 
to this item, which he failed to do, and 
therefore tliis item should be dis¬ 
allowed. Having allowed items (b), (c) 
and (d_), 1 see no reason why the 

cash paid before the Sub-Registrar and 
the expenses of the deed should not be 
allowed. The result is that I accept 
the appeal of the plaintiff Harnam 
Singh to this extent: that I set aside 
the decree of the lower appellate Court 
dismissing his suit and substitute for it a 
decree for possession of the land in 
suit, against the defendant, on payment 
by him of Rs. 355. In view of the 
fact that none of the parties has en¬ 
tirely succeeded in the suit, they will 
bear their own costs throughout. 

K.N./r.K. Order accordingly. 

A. I. R. 1933 Lahore 79 

Tapp, J. 

Ghisa Mam Tlaintiff—Retitioner. 

V. 

Bhiioani Sirsa Chamber of Commerce, 
Ltd. —Defendant—Opposite Party. 

Civil Eevn. No. 413 of 1932, Decided 
on 8th November 1932, against decree 
of Senior Sub-Judge, Hissar, D/- 13th 
April 1932^: • 


Arbitration Act (1899), S. 19—Arbitration 
clause — Civil Courts jurisdiction is not 
ousted. 

.-\n firbiti'ulion clause in tlio contract docs not 
oust the jurisdiction of the civil Courts. S. 19 
only providos for power to stay proceedings whoro 
thoro is a submission and the'section itself indi¬ 
cates that where partio.s to a eontract have agreed 
to refer disputes arising out of the contract to 
arbitration, legal proceedings may bo taken by ono 
party against the other and the partv sued can 
at a certain stage of the proceedings applv to thf^ 
Court to stay them. Li* 79 C 2] 

Menu Lai Anand —fov Petitioner. 

Shaviair Chand and Qabul Cliaiul —for 
Opposite Parties. 


Judgment plainiiiY-peiitioner 

Olusaram obtained a decree against tlic 
defcndants-responclcnts described as the 
Bmwaiii Sirsa Chamber of Commerce 
Limited. One of the issues raised in 
the case was whether tlie suit could not 
proceed on account of an agreement 
between the panics to refer disputes 
arising ^ between them to arbitration. 
Ihc trial Court decided this issue 
against the dclendants-respondcnts, but 
on appeal by them the learned Senior 
Subordinate Judge lield that according 
to the terms of the contract relied on 
by the plamiiff himself it was obliga¬ 
tory for him at least to try to settle 
the matter in dispute by arbitration 
before resorting to a civil suit and 
lus suit therefore could not proceed. 
The learned Senior Subordinate Judge 
accordingly accepted the appeal and dis¬ 
missed the suit with costs in both 
Courts. 

Now there was absolutely no obliga-; 
tion on the plaintiff-petitioner to refer! 
the matter in dispute between him and 
the defendants-respondents to arbitra¬ 
tion and any such clause in the con- 
trac^ would not oust the jurisdiction 
civil Courts. The learned coun¬ 
sel for the defendants-respondents has 

Arbitration Act of 
1899 in support of the view taken by 
the lower appellate Court. Tliis section 
however only provides for power to 
stay proceedings where there is a Sub¬ 
mission and the very enactment of tliis 
section indicates that where parties to. 
a contract have agreed to refer dis-! 
putes arising out of the contract to 
arbitration, legal proceedings may be 
taken by one party against the other 
and the party sued can at a certain 
^age of the proceedings apply to the. 
Court to stay them and the Court, if 
satisfied that there is no sufficient' 
reason why the matter should not be 
referred in accordance with the sub- 
niission, etc., may make an order stay¬ 
ing the proceedings. The view taken. 
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by the learned Senior Subordinate 
Judge is therefore quite wrong and 
accepting the petition I remand the 
appeal for disposal on the merits. The 
petitioner will be allowed his costs in 
this Court. 

H.K. Case remanded. 
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Harrison and Addison, JJ. 

Mt. Iqhal JicQum — Plaintiff —Appli¬ 
cant. 


V. 

Mt. Syed Begum and others — Defen¬ 
dants—Opposite Parties. 

First Appeal No. 2001 of 1925, De¬ 
cided on 13th October 1932, against de¬ 
cree of Sub-Judge, First Class, Lahore, 
D/- 5th May 1924. 

^(a) Mahomedan Law—Succession—Appli¬ 
cability — Distinction between Sunnis and 
Sbias exposed—Deceased held to be Shia. 

Broad-minded men belonging to cither sect 
tolerate and even respect the observances of the 
other. The visiting of the shrine and the mak¬ 
ing of offerings is not entirely confined though 
very much commoner, among the Sunnis than 
among the Shias. Distinction between the two 
sects exposed and the deceased held to be a Shia. 

[P 80 C 2; P 82 C 1] 

(b) Mahomedan Law—Succession—Sunni or 
Shia—Burden of proof. 

The burden to prove that the deceased was a 
Shia is on the person alleging him to be not 
Sunni but Shia. [P 81 C 1} 

Niaz AH and Mehr Chand —for Appli¬ 
cant. 

G. M. Din and S. M. Saddozai —for 
Opposite Parties. 

Harrison, J .—This is a suit brought 
by Mt, Iqbal Begum, a sister of the 
late Hakim Amin-ud-din, against her 
brother’s widow and daughters, claim¬ 
ing 5/24th of the property left by 
him. The claim is based on Maho¬ 
medan law and the^ decision thereof 
depends upon the view taken of the 
evidence produced on both sides on the 
all-important question whether the late 
Hakim was a Shia or a Sunni. Vari¬ 
ous ancillary reliefs have been claim¬ 
ed. With these we are not concerned 
as the learned Subordinate Judge, who 
disposed of the case, dismissed the 
claim, finding that the late Hakim was 
a Sliia and not a Sunni and therefore 
the suit, must fail in its entirety. In 
his judgment he has marshalled the 
evidence under various heads and dis¬ 
posed of the various points raised and 
it is not necessary for us to add very 
much to what he has written. The 
evidence is, as might be expected, con¬ 
flicting and counsel for the unsuccessful 
plaintiff has dealt at length with the 


various points involved. The matter is 
not as simple as might appear at first 
sight, for whereas there is very defi¬ 
nite distinction between the two rival 
sects, in practice the differences have 
with time ceased to be quite as marked 
as they were originally, and it is in 
evidence, and has been found by the 
Subordinate Judge, and we agree with 
him, that broad-minded men belonging 
to either sect tolerate and even respect 
the observances of the other. The main 
distinction in doctrine is that whereas 
the Sunnis accept all those who actu¬ 
ally held the office of Caliphs after the 
decease of the holy prophet, the Shias 
look upon the first three Caliphs, 
namely, Abu Bakr, Umar, and Usman, 
as usurpers, and on all occasions re¬ 
pudiate them, and where a man is 
inclined to be ultra orthodor or fana¬ 
tical, he even indulges in abuse of their 
memeory. The Sunnis, it should be 
added, believe that the first Caliph, Abu 
Bakr, who was the father-in-law of the 
holy prophet, was appointed by him. 
Tlus appointment is not admitted by the 
Shias to have ever taken place. In ad¬ 
dition to this great difference of opinion 
regarding the Caliphs, the Sunnis accept 
and reverence as the chief of Saints one 
Abdul Qadir of Baghdad, who is known 
by various other synonyms such as 
Ghaus-i-Azam and Ghaus-i-Pak, This 
man is said to have written a well- 
known treatise in which he described 
the Shias as hypocrites. 

In consequence of this, Shias not only 
refuse to recognize him as a great saint 
but repudiate him in much the same 
way as they do the first three Caliphs. 
There are however some Shias who 
hold that he was not the author of the 
treatise and therefore pay respect to his 
memory. As a development of the re¬ 
cognition and reverence of Abdul Qadir 
the Sunnis are in the habit of making 
offerings to and celebrating his rnemory 
and these are described as the “Ghiar- 
wain,,” he being in the eleventh genera¬ 
tion from the prophet and eleven being 
taken as a holy number on that account. 
In addition to reverencing this saint’s 
name and making offerings in lus 
memory, the Sunnis have accepted 
various other saints of whom the most 
important, certainly so far as Lahore is 
concerned, is Data Ganj Bakhsh Sahib 
whose shrine is well knovvn m this 
neighbourhood. People are in the habit 
of making offerings both in cash. and. m 
kind at that shrine and they worship 
in the mosque attached thereto. It may 
be here stated that all mosques are 
open to the members of all sects oi 
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the Mahomedan religion and there is 
no such thing as a Sunni or a Shia 
mosque, though the majority of the 
worshippers at any particular mosque 
may belong to one or other sects either 
generally or at various times. 

This brings us to the evidence led by 
both sides. The burden was rightly put 
upon the defendants to prove that the 
deceased Hakim was a Shia. In order 
to do so they produced both oral and 
documentary evidence, the most impor¬ 
tant of the latter being a speech D-1, 
which he is shown to have been made at 
the time tliat funds were being raised 
for the opening of the Shia College 
in Lucknow. He went as a representa¬ 
tive of the Shias of the Punjab, it is 
said, and in that speech as reported 
though he did not baldly state ‘T am 
a Shia or I am a Sunni,” he clearly 
indicated that he was speaking as a 
Shia to his Shia brothers and trying to 
induce them to assist the foundation 
arid endowment of the College. Cer¬ 
tain entries were produced showing that 
he attached significance to the obser¬ 
vance of the Muharram Sharif and it 
may be taken as a truth, which if 
accepted by both sides, that although 
the celebration of the Muharram is in 
no way confined to one sect or the 
.other, Sliias would be more likely to 
spend money than Sunnis at the time of 
this celebration. He used to take an 
active part in the ceremonial, inas¬ 
much as it was his practice to beat his 
breast and to exhibit his distress at 
the history of the martyrdom of the Pro¬ 
phet’s grandson Hussain. 

The third document purports to be 
the draft of a will produced by Bar- 
kat Ali, Munshi of the late Hakim, 
and reliance was placed on this as 
showing that the person who had it 
written and signed it must have been 
a Shia, inasmuch as it transgresses 
the Sunni rule as to inheritance. This 
is true, and it not having been shown 
that the signature is not genuine, the 
document stands for what it is 
worth as supporting the defendants’ 
case, inasmuch as it shows that at the 
time when this document was written 
the late Hakim, who was a trained 
lawyer, behaved as a Shia would have 
done. In addition to this documentary 
evidence several witnesses have been 
produced and the learned Subordinate 
Judge has placed reliance more es¬ 
pecially on the evidence of four men, 
Sheikh^ Nur Mohammad, Extra Assis¬ 
tant Commissioner, Sheikh Abdul Ma¬ 
jid, Vakil, Khan Sahib Maratib Ali 
Shah and Hakim Ahmad Shuja. The 
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last two are near relations of Hakim 
Aminuddin and the first two were in a 
position to know his views. They give 
very definite evidence and the Subordi¬ 
nate Judge has placed great reliance upon 
them. In addition, we may mention 
two witnesses, the late Nawab Fateh 
Ali Khan, head of the Qazilbash family 
and^ Khan Walayat Hussain, Extra 
Assistant Commissioner. The Nawab 
was the head of the leading Shia fami¬ 
ly of the province and he gives very 
positive evidence to the effect that the 
late Haldm was a Shia. Similarly Khan 
Walayat Hussain gives clear and de- 
finate evidence. 

As against this evidence oral and 
documentary, we have the following 
facts which are established by the 
evidence of the plaintiff. The late 
Hakim did visit the shrine of Data 
Ganj Bakhsh. Not only did he visit 
the shrine but he presented offerings 
on more than one occasion and this 
is fully established by the evidence 
of lus own diary. In addition 

to making offerings to this shrine, he 
also on one and possibly on more oc¬ 
casions^ observ'cd the Ghiarwin cere¬ 
mony^ in the memory of Abdul Qadir 
JillanL A large number of witnesses 
including men of position have ap¬ 
peared who state quite definitely that 
he was a Sunni and that they were 
in a position to know what views he 
held. Finally, there is the sheet-anchor 
of the plaintiff’s case wliich consists 
of a statement made on oath in the 
Court of the Senior Subordinate Judge 
of Lahore in 1920, which is as positive 
as words can be, that he, the Hakim, 
is a Sunni and further that Shias do not 
visit shrines and make offerings, which 
it is clearly proved he himself had 
done and made. This statement was 
made in a civil case in which two rival 
sects of Shias were claiming the mana¬ 
gership of certain wakf property. Not 
only did the late Hakim describe him¬ 
self as a. Sunni but he also described 
the principal defendant in that case as 
being a Sunni also which he was not. 
The learned Subordinate Judge has 
taken the only possible view of this 
statement consistent with his finding 
that the late Hakim was a Shia and 
it is a discrediting fact that he com¬ 
mitted perjury on that occasion. Such 
is the evidence produced by both sides 
and it has to be seen which is more 
reliable. 

The plaintiff naturally lays particular 
stress on the statement made in open 
Court on the fact that the late Hakim 
was in the habit of visiting the shrine 
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of the Sunni saint Data Ganj Bakhsh, 
that he made offerings there and that 
he also observed the Ghiarwin. Coun¬ 
sel contends that in addition to visit¬ 
ing his shrine, it may be taken as a 
certain inference that he also wor¬ 
shipped in the adjoining mosque and 
if he did so, he presumably followed 
the celebrant, who was a Sunni, in pra¬ 
yer. Now even if this assumption or 
presumption be made, by itself it would 
not be conclusive proof that the late 
Haldm was a Sunni, for we have 
it on the authority of no less a per¬ 
son than Nawab Fateh Ali Khan 
himself that on the Id day he. the head 
of the Shia sect, visits the Badashahi 
mosque and takes part in the service 
conducted by a Sunni Imam. It is true 
that an attempt has been made to ex¬ 
plain this away and to say that it was in 
a political capacity that the late Nawab 
took part in this religious service but 
he does not say so himself and the fact 
remains. In addition to the oral evi¬ 
dence and the evidence described above, 
the plaintiff lays great stress on the 
admitted fact that the corpse of the 
late Hakim was washed in accordance 
with the Sunni ceremonial and that a 
Sunni ceremonial washer as well as a 
Sunni Imam officiated at his funeral. 
The explanation offered by the defen¬ 
dants is that the late Hakim was 
married to a Sunni wife, his history 
being that he was the son of a Sunni 
father and a Shia mother. This expla¬ 
nation, in our opinion, explains what 
happened and we do not attach any 
importance to the details of his funeral 
and the fact that Sunni ceremonial was 
observed. The case for the plaintiff 
therefore may be said to rest mainly 
on the statement made in Court and the 
conduct of the Hakim in visiting the 
shrine and making offerings. The visit¬ 
ing of the shrine and the making of 
offerings is not, as stated by reliable 
witnesses, entirely confined, though very 
much commoner, among the Sunnisthan 
among the Shias. 

On the other side, it must be re¬ 
membered that the burden was on the 
defendants and not on the plaintiff and 
it has to be seen whether that burden 
has been fully discharged. We have 
(1) oral evidence, (2) speech made at 
Lucknow Conference (3) the draft and 
(4) other less important documentary 
evidence. Their documentary ev^ence 
lends strong support to the plaintiffs’ 
case but even if the whole of the docu¬ 
mentary evidence be ignored, the 
weight and value of the oral evidence 
is such as in our opinion to establish 


affirmatively and beyond all possible 
doubt that the late Hakim was a Shia. 
Wc have been very much impressed by 
the evidence of the six witnesses we 
have named, namely, the four selected 
by the Subordinate Judge and Nawab 
Sahib and Khan Walayat Hussain. We 
consider their evidence to be absolutely 
independent, true and reliable and it 
is unnecessary for us to say any more, 
and we arc absolutaly convinced that 
in spite of his having on one occasion 
untruthfully represented himself in open 
Court as a Sunni, the late Hakim was 
a Shia. This disposes of both appeals 
which are dismissed with costs. 

it.K. Apjicals dismissed. 
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Broadway, C. J. and Agha Haidar, J. 

The Alliance Bank of Simla —Decree- 
holder—Petitioner. 

v. 

Bam Chand Baij Nath and anothei — 
Insolvents—Opposite Parties. 

Civil Misc. Petn. No. 523 of 1932, 
Decided on 18th November 1932, for re¬ 
vision of former application dismissed by 
High Court on 2nd March 1931, for leave 
to appeal to His Majesty in Council 
against decision of Shadi Ijal, C. J., and 
Aglia Haidar, J., reported in A.l.B, 1939 
Lah. 855 (2). 

Civil P. C. (1908), S. 109—Remand order 
in insolvency—Application for leave to ap¬ 
peal dismissed for want of final order—Ad¬ 
judication annulled and hence no order pass¬ 
ed by lower Court on remand order—Appli¬ 
cation for leave already dismissed cannot be 
revived. 

Where iin application for leave to appeal to the 
Privy Council from an order of remand in an in¬ 
solvency proceedings has been dismissed on the 
ground that there was no “final order” as con¬ 
templated by S. 1C9 (a) and on the remand order 
reaching the Court below it holds that as the 
insolvency proceedings had been annulled, the 
Crurt was functus officio and could not pass any 
order. The application for leave to appeal which 
has been dismissed can not be revived and nO' 
leave can be granted on the same. [P 8J 0 1] 

Badri Das —for Petitioner. 

Mehr Chand HJahajan —for Opposite 
fc 1©S 

Agha Haidar, J .—The matter before 
us arose originally out of certain in¬ 
solvency proceedings wherin Mt. Jai 
Lagi appeared as an objector. She 
relied upon a compromise and pleaded 
tliat the house in dispute belonged to 
her and the insolvents had no interest 
in it. Her objection was sustained by 
the Insolvency Judge, Malik Ahmad 
Yar Khan, by his order dated 17th 
April 1925, and she was allowed to file. 
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the said compromise in Court, although 
It was not registered. The matter was 
taken up by tlte applicant Bank in 
appeal to the learned District Judge 
who held that, as the compromise was 
not registered, it was not admissible 
in evidence and, on this ground, he 
allowed the appeal and rejected Mt. Jai 
Lagi’s objection in respect of the house. 
Mt. Jai Lagi appealed to this Court, 
and it was decided by an order dated 14th 
April 1930, that the compromise, on 
which Mt. Jai Lagi relied, did not 
require registration because it was sub¬ 
stantially incorporated in the decree of 
the Court. The case was remanded, 
as a certain important issue had been 
left undecided by the lower appellate 
Court. Mr. Badri Das, the learned 
counsel for the Bank, was not satisfied 
with this order and made an applica¬ 
tion to this Court for leave to appeal 
to the Privy Council. This matter was 
disposed of on 2nd March 1931, and 
the application of the Bank was dis¬ 
missed on the ground that there was 
no “final order’' as contemplated by 
S. 109 (a). Civil P. C. In the mean¬ 
time the remand order reached the 
Court below, and the case was ultima¬ 
tely dealt with by Mr. Purshotam Lai, 
Subordinate Judge, on 9th April 1932, 
who held that, as the insolvency pro¬ 
ceedings had been annulled, the Court 
was functus officio and could not pass 
any order. 

Mr. Badri Das has now put in a 
I fresh application and has asked us in 
^^ct to revive the application which 
had already been dismissed by this 
Court under its order dated 2nd March 
1931. The position taken up by Mr. 
Badri Das is that, now that the Court 
below has finally disposed of the matter, 
the order of Court dated 14th April 
1930, remanding the case has become 
“final” and therefore he was entitled, as 
a matter of right, to the certificate for 
leave to appeal to His Majesty in Coun¬ 
cil under S. 109 (a). Civil P. C. This 
position is untenable. In the first place, 
the present application is hopelessly 
barred by limitation, the normal period 
of 90 days having, expired long ago. 
Secondly, having regard to the provi¬ 
sions of S. 109 (a), Civil P. C., an 
appeal shall lie to His Majesty in Coun¬ 
cil from any decree or final order passed 
on appeal by a High Court. There has 
been no appeal to us from the order of 
Mr. Purshotam Lai and therefore the 
provisions of S. 109 (a) have no ap¬ 
plication. It is difficult to understand 
how, in view of certain proceedings 
taken in the trial Court on remand, the 


application for leave to appeal, which 
had been dismissed by us, can be re¬ 
eved and leave granted on the same. 
The position is somewhat anomalous, 
but no law or precedent has been 
brought to our notice by the learned 
counsel in support of his application. 
Under these circumstances the appli¬ 
cation is dismissed wi.h costs. 

• K• A2U^^''''(iti0It iJi.wi isued. 
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Harrison, J. 

Idur Din and others —Defendants— 
Appellants. 

V. 

Allah Din and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 1201 of 1931, De¬ 
cided on 14th March 1932, against decree 
of Addl. Dist. Judge, Laiiore, D.-2Ist 
May 1931. 

Limitation Act (1908), Art. 97— Date of 
failure of consideration’’— Significance ex¬ 
plained. 

The wore occupancy tenants and 

effected a niorlgagc in favour of one of tRo land¬ 
lords and put him in po.ssc.'pion. A suit was 
brought by oUicr landlords and the mortgage was 
set aside as having beeu made without thcTr con¬ 
sent. This decree was executed and the mort¬ 
gagors were formally put in possession. In spile 
of this tho mortgagees remained in po.sso'-ion 
and claimed to have recently been di-possossed 
and sued for the money lent urging that the suit 
wa.s within three years of their actual abandon¬ 
ing and leaving the land. 

Held : that in a suit of this >ort it was ffir tlie 
plaintiffs to show that they had come to Court 
within three years of time beginning to run 
against tliom. lii the above case tlio date 03 i 
which consideration failed under Art. 97, wliich 
governed this case, was the date on which tho 
plaintitls ceased to be in possession as nioitga- 
gees under the instrument or in oilier words, the. 
date from which their possession bc-came tliat of 
trespasser.s as oppo.sed to their holding under an 
e.xistiug title. That when the idaintiff obtained 
possession and was subsequently dispo.sse-sed 
time began to run from the date of dispossession, 
a hat the words ‘‘date of failure of cousidcratiou * 
meant that the date to be taken was the date on 
which plaintiil ceased to derive any benefit from 
the transfer. [p 84 C 1 ] 

Mehtab Singh —for Appellants. 

ATohan Lai Seth for Respondents. 

Judgment .—The only question to be 
decided in second appeal is whether the 
suit is within time, it being a suit by 
a mortgagee to recover the money lent 
by him. The suit was dismissed by the 
trial Court and decreed on appeal. The 
plaintiffs claimed possession but this 
was disallowed in both the lower Courts 
and the question has not been raised 
again. The facts are simple. The plain- 
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tiffs are occupancy tenants and effected 
a mortgage in favour of one of the 
landlords and put him in possession. 
A suit was brought by other landlords 
and the mortgage was set aside as 
having been made without their con¬ 
sent. This decree was executed and 
the mortgagors were formally put in 
possession. In spite of this the mo^- 
gagecs, as they themselves say in the 
plaint, remained in possession “jabrun. 
They claim to have recently been dis¬ 
possessed and sue for the money lent, 
urging that the suit is within three 
years of their actual abandoning and 
leaving the land. The question there¬ 
fore would appear to be whether dis¬ 
possession is to count from the date on 
which admittedly they ceased to be 
mortgagees and in possession as such, 
or from the date when they ceased to 
occupy the land as trespassers. This 
is by no means an easy question. But 
,the decision of the appeal is simple 
i enough for the plaintiffs have wholly 
failed to prove the date of their dis¬ 
possession, and in a suit of this sort 
it is for them to show that they have 
come to Court within three years of 
Itime beginning to run against them. 
The suit must therefore fail, but as the 
question has been discussed at length 
i I think I should give an opinion, obiter 
as it may be, that the date on which 
consideration failed under Art. 97, 
which in my opinion governs this case, 
is the date on which they ceased to 
be in possession as mortgagees under 
the instrument; or in other words the 
date from which their possession be¬ 
came that of trespassers as opposed 
to their holding under an existing 
title. I have not been able to find 
ja case exactly on all fours. 

It is clear enough that when the 
plaintiff has obtained possession and 
is subsequently dispossessed time runs 
from the date of dispossession. I 
not find that it has been decided that, 
if he remains on as a trespasser, time 
runs from the date of his ceasing to 
be a trespasser and leaving the land, 
or from the date of his becoming a 
trespasser. The words “date of failure 
of consideration” show that the date 
to be taken is the date on which plain- 
!tiff ceased to derive any benefit from 
jthe mortgage. They ceased to be mort¬ 
gagees on the date on which the decree 
was e.xecuted and the mortgagors were 
restored to possession, and the fact that 
they remained on as trespassers does 
not affect the running of time, for 
it cannot be said that their possession 
as trespassers was a benefit derived 


from the covenent though it followed 
immediately in time and on the cessa¬ 
tion of that benefit, namely, the pos¬ 
session as mortgagees. I dismiss the 
appeal with costs. 

B.v./r.K. App eal dismissed. 
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Jai Lal, J. 

Bhagwan Sahai —Plaintiff—Appellant. 

v. 

Bhuria and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 1693 of 1931, 
Decided on 16th March 1932, against de¬ 
cree of Dist. Judge, Hissar, D/- 16th May 
1931. 

Limitation Act (1908), Arts. 66 and 132 
Mortgagor to redeem when previous mort¬ 
gage would be redeemed—No time specified 
for payment of mortgage-debt— Time runs 
from date of mortgage. 

Where the mortgagor states that he would pay 
the mortgage money at the same time when he 
discharges the previous mortgage, a condition 
like this does not amount to specifying a day 
for payment within the meaning of Art. 66. 
Where the mortgagor states that he would re¬ 
deem the mortgage at the same time when he 
redeems the first mortgage which was an inde¬ 
pendent transaction and which did not merge 
in the new transaction, a suit by the mortgagee 
for recovery of the mortgage debt by sale of the 
mortgaged property brought after 12 years aft®* 
the execution of the second mortgage is barred by 
time as the period of limitation, in cases where 
no date is specified for payment, commences from 
the date of the mortgage: 139 P. R. 1889, Ref. 

[P 84 C 2; P 85 C 1] 

G^Ulu Bam —for Appellant. 

Nanwa Mai —for Respondents. 

Judgment .—This appeal is against 
the decree of the District Judge of 
Hissar, dismissing the plaintiff’s suit 
which was based on a simple mort¬ 
gage for Rs. 50. The dismissal is 
on two grounds, first that the plaintiff 
mortgagee should have pleaded the pre¬ 
sent mortgage in a previous suit for 
redemption instituted by the mortgagor 
and secondly that this suit is barred 
by time. The view of the District Judge 
on the first point appears to be errone¬ 
ous but it is not necessary for me to 
examine the matter in detail because 
in my opinion his view that the suit 
is barred by time is correct. The mort¬ 
gage-deed is dated 13th February 
1894, and it recites a previous mort¬ 
gage for Rs. 200 in lieu of which 
the mortgaged land was in possession 
of the mortgagee. On the date of this 
mortgage, i. e., 13th February 1894, 
the mortgagor borrowed a further sum 
of Rs. 50 and agreed to pay interest 
thereon and stated that he would re¬ 
deem .the mortgage at the same time when 
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he redeems the first mortgage. It is 
clearly an independent transaction. The 
previous mortgage was kept still alive 
and was considered to be separate from 
this fresh mortgage. In other words 
the previous transaction did not merge 
in the new transaction. In Bahadur 
Lai v. Gaman (1) it was held that 
a condition like the present, where the 
mortgagor states that he would pay 
the mortgage money at the same time 
when he discharged the previous mort¬ 
gage, did not amount to specifying 
a day for payment within the meaning 
of Art. 66, Lim. Act. 

It is conceded that at the most 
the period of limitation for a suit for 
recovery of the mortgage debt by sale 
of the mortgaged land as in this case 
is 12 years from the date specified 
for payment and if no such date is 
specified, from the date of the mort¬ 
gage. As in this case no date was 
specified, the period of 12 years com¬ 
menced from the date of the mortgage 
which is 13th February 1894. It has 
not been shown that in the case of the 
previous mortgage the date of payment 
had been expressly fixed by the parties. 

It seems that it was open to the mort¬ 
gagee to recover his money in the case 
of a previous mortgage also at any 
time, and therefore the payment could 
have been enforced by tile mortgagee 
at any time after 13th February 1894. 
The limitation therefore expired after 
the expiry of 12 years from that date. 
On this ground the decree of the Dis¬ 
trict Judge is correct. I dismiss the 
appeal with costs. 

K.N./R-K. Appeal dismissed. 

(1) [1889] 139 P R 1^89. 
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Broadway, C. J. 

Allah Dad —Convict—Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 1014 of 1932, 
Decided on 25th November 1932, case re¬ 
ported by Addl. Sese. Judge, Gujranwala, 
D/- 5tb July 1932. 

Punjab Municipal Act (3 of 1916), Ss. 3 (5) 
and 219— Effecting crude repairs is not erec* 
ting building. 

Where a person effects some crude repairs to 
the existing walls he cannot be said to have 
erected a building within S. 8 (5) and no offence 
within S. 919 is committed. [p 87 0 2] 

Ram Lai Anand I— for Petitioner. 

Facts. —^The petitioner Allah Dad has 
been fined Rs. 30 and in default has 
been sentenced to simple imprisonment 
for one month, under S. 219, Punjab 
Municipal Act 3 of 1911. The allega- 
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tion on behalf of the Municipal Committee, 
Gujrat, was that he has erected a serai, 
even ^yhen sanction was refused by the 
Cornmittee and that he failed to de¬ 
molish the building, in spite of a noLicc 
having been served on him. It is al¬ 
leged that even originally the serai 
in question was built, in the beginning 
of 1929 in spite of the Municipal Com¬ 
mittee having refused sanction. It is 
admitted that in this case we are not 
concerned with that matter. That action 
of the petitioner, who owns the site 
of^ the serai, was followed by some 
litigation, which also is immaterial for 
our purposes. For the purposes of this 
case the allegation is that Mela Ram 
(P. W. 3), Mistri of the Municipal 
Committee, made a report (Ex. P. E.) 
on 23rd April 1931, that the petitioner 
had built the serai “against the sanc¬ 
tion conveyed on his plan.” After the 
last words there were subsequently in¬ 
terpolated the words “without the sanc¬ 
tion of the Committee.” On this the 
Municipal Committee gave a notice on 
2nd September 1931, to the petitioner 
to demolish the building. It being re¬ 
ported by Muhammad Hussain peon 
(P. W. 4) that the petitioner refused 
to receive service of the notice, substi¬ 
tuted service was effected on 4th Sep- 
ternber by a notice being posted oji 
his residence. The building not being 
demolished pursuant to that notice, re¬ 
solution No. 916 was passed by tlie 
Municipal Committee on 16th Novem¬ 
ber 1931 that Bihari Lai, Sanitary 
Inspector, was authorised “to file suit.” 
This resulted in the present prosecution. 
Bihari Lai, aforesaid, is P. W. 1 in 
the case. The only other witness for 
the Municipality, i. e., for the prose¬ 
cution is the Secretary of the Committee 

(P. W. 2). 

Report .—Lengthy arguments have 
been addressed to me in this case, and 
various points have been raised on be¬ 
half of the petitioner. Most of them 
however are not necessary, in my view, 
for this reference. 

The most important point, on the 
strength of which I find this reference 
necessary, is that the so-called building 
in question constituted only “repairs” 
and not “erection” or “re-erection” of 
the building- This is the plea of the 
petitioner and it was taken in the lower 
Court as well. In connection there¬ 
with, at the suggestion of the. peti¬ 
tioner, I inspected the spot on the 20th 
instant, in the presence of the petitioner, 
his counsel and the Secretary Munici¬ 
pal Committee. The Secretary alone 
has been appearing in the case on be- 
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lialf of the Committee. The serai in- 
vohes a very large area. Only in its 
front, which opens on the main road 
whiclt leads from the city to the rail¬ 
way station, there are certain rooms 
on cither side. In the iniddlc there is 
a gate and the rest of the space in the 
front is mostly lying in the shape of 
-a g.ap. except that on a part of it there 
stand portions of a damaged wall, 
j^efcrencc may be made to the plan 
(Ex. P. B.), which the petitioner pre¬ 
sented to the Municipal Committee 
seeking permission to build portions 
of the walls, which had been domolish- 
ed by Hoods and which are shown in 
pink colour in that plan. This permis¬ 
sion was refused. There are only three 
])oriions shown in pink, which were to 
be built. The front portion has not yet 
been built at all. The dispute centres 
only round the other two portions, one 
being in the north-western corner and 
the other being in the southern wall. 
Leaving the rooms, referred to above, 
the Mdiolc of the remaining site behind 
them is lying vacant, being only en¬ 
closed by wall. The ^vhole length 
of the front, i. c., eastern side is 
259 feet; west 236; south 228; and 
north 136. It would thus be seen that 
it is a very large plot. The portions 
of the walls, said to have been re- 
crected, are 36 plus 16 (not 20 as 
shown in the plan) —52 feet at the 
north-western corner and about 80 feet 
on the south. This might be compared 
with the total lengths of the walls. 

What is more important is the way 
in which the portions of the walls have 
been set up. The original height of the 
northern and western walls is 12 feet 
and that of the southern 14 feet. All 
these walls are thicker up to a 
height of 5^ feet, whereas the depth 
of the wall is lesser above that level. 
A look at the portions in dispute seemed 
to show that the original foundation 
had not been damaged by the floods. 
It also seemed as if the water had 
passed through the thicker portion, 
which as above stated, is 5\ feet high, 
thus washing away lime mortar. There 
is no satisfactory proof on behalf of 
the Municipal Committee that even the 
portions in dispute were rebuilt so far 
as the lower 5| feet are concerned. 
There was only a general statement 
by Mistry Mela Ram (P. W. 3). The 
appearance of the walls on the spot 
showed that they had not been rebuilt. 
I'hen wliat has been done by the peti¬ 
tioner is only that some loose old 
bricks have been piled in both the 
places above the original height of 
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51 feet, to a height of about 2 feet 
only. The said loose bricks have been 
put there in quite an irregular and 
uneven fashion. A look at them con¬ 
vinced me tliat the object was to pre¬ 
vent the people from scaling over the 
walls, which had been left in those por¬ 
tions only 5} feet high. It is in evi¬ 
dence tbat^ theatrical companies etc., 
have occasionally been giving perfor¬ 
mances within that enclosure. I would 
not call this piling of loose bricks to 
a height of 2 feet, without the use 
of any mortar whatsoever, as even re¬ 
pairs, what to say of erection or re¬ 
erection. 

This being the state of affairs, I 
need hardly discuss the definition of 
erecting or re-erecting a building as 
given in S. 3 (5); and the definition of 
a “building” is given in S. 3 (2) of 
the Act. On behalf of the Municipal 
Committee I was referred to the com¬ 
mentary on the Municipal Act by Lala 
Hari Chand (2nd Edn.) at pp. 26 and 
27 under the heading of “Construction of 
Walls,” wltile the learned conusel for 
the petitioner referred me to the same 
commentary at pp. 28 and 29 under the 
heading “Reconstruction and Repairs.” 

I have read through the same. No 
doubt the definition of “building” in¬ 
cludes a wall, still it is a question of 
fact whether there have been only re¬ 
pairs or whether the building has been 
erected or re-erected. It would be re¬ 
called that we are not concerned with 
the original building having been 
erected without permission. That matter 
was set at rest by the previous litiga¬ 
tion and that building was not got 
demolished by the Muncipal Committee. 
Nor are we concerned with the merits 
of the Committee’s refusal to permit the 
portions that had been demolished by 
flood, and are shown in the plan (P. B.) 
to be rebuilt. On pp. 28 and 29 of 
Lala Hari Chand’s book we have got 
tliat 

“where repairs are made to a Imuse, which do 
not effect its stability, they constitute repairs 
pure and simple; but if they are of a substantial 
character, intended to add to the stability of the 
building they amount to re-construction. So if 
the repair is of an ordinary and casual character 
it is not re-construction of any portion of the 
building. ” 

Again a little below, it is observed on 
p. 29 that 

“in each case it is a question o! fact whether 
the partial works done with reference to a build¬ 
ing are mere repairs or are re-construction of a 
portion of the building. ” 

The nature of what was done by the 
petitioner, as was found by me on the 
spot, leaves no doubt in my mind that if 
at all the petitioner only made some 
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repairs to portions of the damaged waU. 
We have to compare the length and the 
height of the portions in question to 
the length and the height of the entire 
wall, as also the original make of tlic 
wall and the make of the portions in 
dispute. The original wall, as appeared 
on^ the spot, was nicely and regularly 
built, whereas now only loose bricks 
have been piled up unevenly to a height 
of about two feet above the original 
walls 5V feet high in the specitied portions, 
In^ my opinion this casual piling of 
bricks as a temporary measure does not 
even deserve the name of repairs. It 
is interesting to note that in resolu¬ 
tion 340 dated 17th October 1929, 
(Ex. P. C.), it was mentioned that the 
petitioner had given an application “to 
repair the serai” and the Sanitary Sub- 
Committee reported “that the applicant 
should not be allowed to repair the 
building.” It can hardly be gainsaid 
that no permission of the Municipal 
Committee was needed for repairs. No 
doubt the petitioner applied; but then 
his idea appears to have been to build 
up the walls afresh regularly as the 
original walls were. Even in that case, 
it seems, as is contended by the peti¬ 
tioner’s counsel, no permission of the 
Municipal Committee was needed and 
the petitioner applied because he ap¬ 
pears to have been so advised. That 
question is immaterial. I find, as a fact, 
that what has been effected by the peti¬ 
tioner might at best constitute, only 
partial repairs to the original building 
but that it would not constitute erection 
or re-erection of the building. I con¬ 
sider that the question whether a cer¬ 
tain act of building constitutes merely 
“repair” or amount to “erection” or 
“re-erection” is a question of law, and 
therefore the revision is competent on 
this ground. 

As already stated it is needless to go 
into other matters. I might liowever 
casually refer to one or two other 
matters. One is as has been pointed 
out by the petitioner’s counsel, and has 
also been referred to by me above, that 
the resolution concerning the present 
prosecution was somehow passed by the 
Municipal Committee in the words that 
the Sanitary Inspector was “authorised 
to file suit.” It was therefore contended 
that there was no sanction for a cri¬ 
minal prosecution. I find that the re¬ 
commendation of the Sub-Committee 
about this resolution, wliich appears on 
the same paper above the resolutions, 
is in the words: ‘'Hash zabta 
muqadma banane ki safarish ki jati 
hai*' This is dated 2nd November 


M'hilc the resolution is dated IGtli 
November 1931. I think the rcsoluliou 
only shows bad English of the Secre¬ 
tary or other official, who recorded the 
resolution. He seems to have souglit to 
translate the words “muqadma banana.” 
which he did. as filing a suit. In titis 
coiinc.xion it is also noteworthy that the 
notice in question referred to Ss. 172 
and 175. Municipal Act, and therefore 
also what could be under conicjnplation 
was a criminal prosecution and not a 
civil suit. I tlierefore do not consider 
this objection as forceful. One of the 
other points raised was that the noiice 
requiring demolition was not given with¬ 
in si.x months of the commencement of 
the building, as was required by law. 
The Committee relied on the report 
(Ex. P. E.) of Mistri Mela Ram 
(P. W. 3) dated 23rd April 1931, from 
which date, it was found by the lower 
Court, the notice, which was dated 2nd 
September 1931, was witliin time. It is 
however rightly pointed out that Mela 
Ram reported in the words "taniir kar 
li hai." It was only in his statement in 
Court, made on IStli February 1932, 
that he explained by saying that he re¬ 
ported when the work commenced. 
However this also is not so imjjortant. 
On my first ground however that the 
act of the petitioner which is objected 
to by the Committee, amounts only to 
“repairs.” if at all, and docs not con- 
situtc “erection” or “rc-crcction" of a 
building. I find that no sanction of 
the Committee was necessary under the 
law, and therefore it was not incumbent 
on the petitioner to demolisli those por¬ 
tions of the wall pursuant to the notice of 
the Committee. Thus he not J'.aving 
contravened any lawful direction of the 
Committee and the sanction of the 
Committee having been unnecessary, the 
conviction of the petitioner under S. 219, 
Punjab Municipal Act, is bad and 
illegal.^ I therefore recommend to the 
High Court that the conviction of the 
petitioner and the sentence passed upon 
him be set aside. 

Order .—It has been found by the 
learned Sessions Judge, after an inspec¬ 
tion of the serai in question, that all 
that the petitioner had done was to 
effect some rather crude repairs to the 
existing walls. On tliis finding no of¬ 
fence against the Municipal Act was 
committed and I therefore set aside the 
conviction and sentence. 

R.K. Conviction set aside. 
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Abdul Qadir, J. 

Ghulam Noliammad — Convict—Peti¬ 
tioner. 

V. 

pjmi)ero )—Opposite Party. 

Criminal Revn. No. 285 of 1932, De¬ 
cided on 10th August 1932. 

Mahomedan Law—Marriage—Sunni —Op¬ 
tion of puberty—Formal order of Quazi or 
Court is not necessary—Penal Code (1860), 
S. 494. 

No formal order of Quazi or of Court is necessarj’ 
to repudiate the marriage by option of puberty 
amongst Sunnis. Expression of disapproval of the 
marriage and an intention to repudiate the same 
after puberty and absence of consummation are 
sufficient and after such disapproval the girl is not 
guilty of bigamy if she marries another husband: 
19 Cal. 79, Eel. on. [P 88 C 2] 

Qunrre.—Whether repudiation can be estab¬ 
lished merely by the fact of the second marriage? 

[P 88 C 2] 

Mohammad Amin —for Petitioner. 

Ham Lai, Assi. Legal Remembrance )— 
for the Crown. 

Judgment. —Ghulam Mohammad and 
Mt. Gulab Bano were convicted of 
bigamy, under Ss. 494 and 109, Pena) 
Code, and sentenced to rigorous im¬ 
prisonment for one year each. They 
appealed, and the Sessions Judge dis¬ 
missed the appeal of Ghulam Moham¬ 
mad, but partly accepted that of Mt. 
(iulab Bano, reducing her sentence 
to simple imprisonment for 15 days 
and a fine of Rs. 75 or 6 months’ 
simple imprisonment in default of pay¬ 
ment of fine. The two petitioners have 
separately applied to this Court for 
revision of the order of the learned 
Sessions Judge. The facts briefly arc 
that Mt. Gulab Bano, when she was a 
little girl of about 7, was given in 
marriage to Maula Dad, complainant, 
on 21st November 1920, by hermother. 
Her father was dead. When she was 
about 16 or 17, she put in an applica¬ 
tion to the Deputy Commissioner of 
her district claiming some landed pro¬ 
perty left by her father. She also made 
an allegation in that application that 
she had been made to go through a 
form of marriage when quite young, 
that she knew nothing about it and 
that she was not prepared to accept it 
and declared that she wanted to enter 
into marriage with a husband of her 
own choice. This application is dated 
17th November 1930. Some eight or 
nine months after this, she married 
Ghulam Mohammad. Maula Dad filed 
a complaint against Ghulam Mohammad 
and Mt. Gulab Bano under Ss. 494 and 
109, Penal Code. 


It is urged on behalf of Mt. Gulab 
Bano that a marriage Like the one men¬ 
tioned in this case could be ratified 
or repudiated by the minor at her op¬ 
tion after she attains puberty, and as,, 
according to the findings of the trial 
Court, consummation of the marriage 
with Maula Dad had not taken place 
when she was married to Ghulam Mo¬ 
hammad, it must be held that 
she had done nothing to ratify 
her first marriage. It was further 
argued that it was not necessary to 
repudiate a marriage of this kind by 
a formal order of the Quazi or a Court 
of Justice and reliance was placed on 
her application of 17th November to 
show that she declared her intention 
of repudiating her earlier marriage be¬ 
fore she contracted her marriage with 
Ghulam Mohammad. The case of Badat 
Aural V. Queen-Empress (1) was cited 
as an authority in favour of this plea, 
but the learned Sessions Judge distin¬ 
guished this case on the ground that 
the doctrine was of one Shiah law and 
did not apply to Sunnis and held that 
no repudiation by Mt. Gulab Bano was 
proved and that therefore both she and 
Ghulam Mohammad were guilty of bi¬ 
gamy. 

In the revision before me, the sarne 
argument is pressed again by Malik 
Mohammad Amin, who invites attention 
to a passage in the body of the Calcutta 
judgment at p. 83, which runs as fol-l 
lows: 

“ Both schools give to the minor an absolute 
power either to ratify or to cancel the unautho- 
lized marriage. The (Hanafi) Sunni law pre¬ 
sumes ratification when the girl after attaining 
the age of puberty has remained silent and has 
allowed the husband to consummate the mar¬ 
riage ” 

The counsel wants me to draw an in¬ 
ference that the principle applies to 
both schools of Mahomedan law, and 
under the Sunni law the silence of a 
young girl, if she allows her husband 
to consummate the marriage is given 
as the test of a tacit ratification on her 
part; but as admittedly no consumma¬ 
tion of her marriage with Maula Dad 
has taken place in the present instance, 
it cannot be reasonably said that therei 
had been any ratification on the parti 
of Mt. Gulab Bano of her marriage 
with him. It is argued that in the 
absence of any ratification by her she 
was at liberty, after she had attained 
her puberty, to repudiate that marriagei 
and she has done so. It is not necessary 
in this case to go into the question 
whether repudiation can be established 
merely by the fact of the second marr i- 

1. (1892) 19 Cal 79. 
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age, because the facts enumerated above 
prove something more than that. It ap¬ 
pears that the first husband must have 
come to know eight or nine months 
before Mt. Gulab Bano’s second marri¬ 
age, that she was repudiating her 
marriage with him. The girl seems to 
have made no secret of the fact that 
she was not prepared to accept the con¬ 
tract which purported to have been made 
on her behalf by her mother when she 
was a little girl. I am referred in 
this connection to p. 375 of Ameer 
Ali’s Mahomedan law, Vol. 2, Edn. 5, 
where the legal position on this point 
under Mahomedan law is made clear. 
The learned commendator observes : 

“ It does not follow from this that if a woman 
who has exercised the option were to contract 
another marriage, believing that she was en¬ 
titled to do so, she would make herself liable to 
punishment under the Criminal law. ” 

I think the decision in Badal Aitrat 
V. Queen-Empress (1), as well as the 
passage in Mr. Ameer Ali at p. 375, 
Vol. 2, of his Mahomedan Law, help the 
petitioners in this case. I accept the 
petitions for revision and acquit the 
petitioners. They will be released forth¬ 
with and the fine of Mt. Gulab Bano, 
if paid, shall be refunded. 

b.r./r.k. Revision allowed. 
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Special Bench 

Tek Chand, Abdul Qadir and 

Monroe, JJ. 

Ghulam Muhammad —Petitioner. 

v. 

The Crown —Opposite Party. 

Civil Ref. No. 32 of 1932, Decided on 
12th December 1932. 

si* Stamp Act (1899), Art. 57—Surety 
bend given under Civil P C., S. 55 (4)—Only 
personal obligation incurred by surety — 
Additional duty under Stamp Act is not ne¬ 
cessary—Court-fees Act (1870), Sch. 2, Art. 6. 

A surety bond given, in pursuance of an order 
under Civil P. C., S. 66 (4) in which the surety 
incurs only a personal obligation falls under Art. 6, 
Sch. 2, Court-fees Act, and not under Art. 67, 
Stamp Act; and hence no additional stamp duty 
is payable under the Stamp Act: A.I.R. 1929 
Lah. 206, Expl.\ A.I.R. 1925 Cal. 906 (FR), 

^ ^ [P 90 0 1,2] 

Quaere —Whether security bond under Civil 
P. 0., O. 41, B. 6 is liable to duty under Stamp 
Act? IP 90 0 2] 

Carden Noad —for fche Crown. 

Tek Chand, J. —This is a reference 
by the Financial Commissioner, Punjab, 
asking us to decide whether a certain 
security bond, which had been filed by 
one Ghulam Muhammad in the Court 
of the Subordinate Judge, Mianwali, 
^in the course of proceedings in exe- 
f eution of a decree, obtained by firm 
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Uttam Chand-Piara Ram against Hash- 
am Shah, was properly stamped with 
a court-fee stamp of eight annas only. 

It appears that several decrees had 
been passed by civil Courts against 
Hasham Shah and in c.xccution ot some 
of these decrees warrants for his arrest 
had been issued. He was accordingly 
arrested and when he was produced be¬ 
fore ^ the executing Court he e.xpressed 
his intention to apply to be declared 
an insolvent. On this 

“the Subordinate Judge passed an order nudot 
S. 55 (4), Civil P. C., requiring the judgment- 
debtor to furnish security to the satisfaction of 
the Court that be will within one month apply 
to be declared an insolvent and that he will 
appear, when called upon, in any proceeding 
upon the decree in execution of which be had 
been arrested.” 

In accordance with this order one 
Ghulam Muhammad filed in the Court 
a security bond in the following terms; 

‘ I Ghulam JIubammad, son of Nor, caste Jati 
resident of Wandha S. SherZanian Wala, DaUhl, 
Birooidiel, Tah«il and District Mianwali, declare 
as follows; ‘The judgment-debtor has been 
brought here under warrants of urre.^t aucl lias 
been asked to’give a security for Rs. 500. I 
stand surety for tlie said judgment-debtor and 
hold myself responsible and hereby promise that 
the judgment-debtor will attend the Court on all 
dates of bearing till the case i.s decided and that 
he shall file within the prescribed period a peti¬ 
tion in the Court of the Senior Subordinate 
Judge, Mianwali, for being declared an insolvent. 
If the judgment-debtor fails to comply with any 
of the-'C conditions. I shall pay witliout any ob¬ 
jection the amount decreed against him. There¬ 
fore this bond ba.s been cxccutedasa surety bond.” 

7-10-1931. (Sd.) Ghulam !Muhanimad. 

The bond bore a court-fee stamp of 
eight annas only. The Subordinate 
Judge accepted the bond and released the 
judgment-debtor so as to enable him 
to take appropriate proceedings for his 
adjudication as an insolvent. 

Some time after, the execution record 
was examined in the Collector’s office 
and it was thought that in addition 
to the court-fee stamp of eight annas, 
which had been affixed already on the 
security-bond, it was liable to addi¬ 
tional stamp duty under Art. 57, Sch. 1, 
Stamp Act. The matter was brought 
to the notice of the Subordinate Judge, 
who disagreed with this view, and ex¬ 
pressed the opinion that the bond did 
not fall under Art. 57, but had been 
properly stamped with a court-fee of 
eight annas only. The Collector re¬ 
ferred the case, through the Commis¬ 
sioner, to the Financial Commis¬ 
sioner, who was inclined to agree with 
the Subordinate Judge, but having re¬ 
gard to certain observations in a Single 
Bench judgment of this Court, reported 
as A. I. R. 1929 Lah. 205 he has- 
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made a reference to this Court under 


S. 57. Stamp Act. 

At the hearing before us there was 
no appearance by or on behalf of the 
surely, the decree-holder, or the judg- 
mcnt-dcbior, but the learned Govern¬ 
ment advocale appeared for the Crown, 
-liter hearing him and examining ihe 
terms of the security-bond, I have no 
hesitation in holding that it was pro¬ 
perly stamped with a court-fee of eight 
annas and that no additional fee under 
the Stamp Ai t was payable on it. Art. G, 
Sell. 2. Court-fees Act, prescribes a 
court-fee of eight annas on a 
'l):iil-hond or other in trumeiit of obligation 
given in pursu;\nce of an order mado by a Court 
under any section of * * the Civil Pro¬ 

cedure Code, 1908, and not otherwise provided by 
this Act.” 

It is conceded that there is no other 
provision in the Court-fees Act relating 
to a bond of this Idnd and therefore 
it clearly fails under Art. 6 ot the 
Act. It will have been noticed that 
in executing the bond in question the 
surety incuiTcd a personal obligalion 
only, and that he did not hypothecate 
any moveable or immovable property. 
Now a perusal of the various sections 
and articles of the Stamp .A-ct would 
show that it docs not contain any pro¬ 
vision for levy of a stamp duty on 
a personal bond of this kind. Art. 40 
cannot possibly apply as no property 
was mortgaged by llie surety. It seems 
to me that Art. 57 is equally inappli¬ 
cable as it prescribes the 

‘‘duty payable on a security bond or mortgage 
deed executed by way of security for the due exe¬ 
cution of an office, or to account for money or 
other property received by virtue thereof, or exe¬ 
cuted by a surety to secure the due performance 
of a contract” 

The learned Government Advocate 
admitted before us that in the present 
case the bond had not been executed 
for any of the purposes mentioned in 
this article. The only other provision 
in the Stamp Act in which reference 
is made to bonds is the residuary Art. 
15, which prescribes the duty leviable 
on a “bond not being a debenture and 
not being otherwise provided for by 
this Act or by the court-fees Act.” 
As pointed out already, a bond of 
the kind before us is provided for in 
Art. 6 of the court-fees Act and, there¬ 
fore. it is not liable for any additional 
duty under Art. 15. As stated above, 
the learned Financial Commissioner was 
inclined to take this view, but he felt 
that a contrary opinion was possible by 
reason of certain observations, which 
are to be found in A. /. R~ 1929 La/i. 
205. In that case a security-bond had 


been executed in pursuance of an order 
of a Court for stay of execution pro¬ 
ceedings under the Code of Civil Pro¬ 
cedure. The security offered was per¬ 
sonal and no property, moveable or 
immovable was charged. The learned 
Judge held, and if I may say so with 
all respect correctly, that the only duty 
leviable on the bond was a court-fee 
of eight annas under Art. 6, Sch. 2 of 
Act 7 of 1870, and that it did not 
require any stamp under the Stamp Act. 
The decision therefore was correct so 
far as it went. The learned Judge how¬ 
ever further observed that a security- 
bond executed under O. 41, R.6 (2), 
Civil P. C., was liable to duty under 
Art., 57, Stamp Act, as well as under 
Art. 6, Sch. 2, Court-fees Act, even 
though the bond was a simple one and 
no properly had been hypothecated. The 
bond which was before the learned 
Judge had not been executed under O. 
32, but was one under O. 41 and there¬ 
fore his observations were merely obiter, 
and, as pointed out by the learned 
Government Advocate, they are cer¬ 
tainly not in accord with the decision 
of the Full Bench of the Calcutta 
High Court in re: Reference from the 
Mnnsif tiabigani (1), which was cited 
with approval in an earlier part of 
the judgment. I do not consider it 
necessary to discuss this matter at 
length as the security-bond with which 
wc arc concerned was not executed 
under O. 41, R. 6. It will suffice to say 
that as at present advised, I fail to see 
how Art. 57, Stamp Act, can apply to 
a personal bond executed under that 
Rule. In my opinion, the case reported 
as A. /. R. 1929 Lah. 205 should be 
taken to have decided the only point 
which was actually before the learned 
Judge and which, I have no doubt, 
was correctly decided, and that the 
observations in that judgment relating 
to bonds other than those executed 
in pursuance of an order of a Court 
for stay of execution proceedings were 
merely obiter and should be treated 
as such. 

My answer to the reference therefore 
is that the only duty leviable on the 
bond in question was a court-fee of 
eight annas only and that it did not 
require to be stamped under the Stamp 
Act. 

Abdul Qadir, /.—I concur. 

Monroe^ J .—I concur. 

S.r./r.K. Refer ence answered. 

(1) A I R 1925 Cal 906=89 I C 289=58 Cal 
101 (FB). 
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Bhide, J. 

Mt. Hadha —PlaintilT—Appollanfc. 

V. 

Ajudhia Parshad and others — Defen¬ 
dants—Respondents. 

Second Appeal No. 541 of 193 !l 2, De¬ 
cided on 16th November 1932, against 
preliminary and final rlecreos of Dist. 
Judge, Hissar D/- 21st November 1931. 

(a) Punjab Alienation of Land Act (1900), 
S, 2 (3)—Mortgagee rights. 

Mortgagee rights inland fall within the defini¬ 
tion Of “laud”: 1‘2 P. P. 1911 and 39 P. li. 1910, 
Rel. on. [P 95> C 1] 

(b) Transfer of Property Act (1882), S. 95 
-Co-mortgagor paying whole mortgage be¬ 
comes charge-holder—Entry in revenue re¬ 
cords as mortgagee of other co-mortgagor 
makes no difference. 

Where a co-mortgagor has paid the whole of 
mortgage, his position is that of a “charge- 
holder” and not of a mortgagee although ho is 
entered in the revenue records as a mortgagee of 
the other co-mortgagor’s shave after the i>ay- 
ment. [P 92 C 

(c) Limitation Act (1908), Arts. 144 and 
148—Co-mortgagor redeeming whole mort¬ 
gage—Suit by other co-mortgagors is govern¬ 
ed by Art. 144 and not by Art. 148—For ad¬ 
verse possession former must claim exclusive 
title. 

The position of a co-mortgagor who redeems 
the whole of the mortgaged property is that of a 
charge holder and that a suit by another co- 
mortgagov for po.ssession of his share is governed 
by Art. 144 and not by Art. 148. The posses¬ 
sion of such co-mortgagor becomes adverse only 
when there is any open assertion of an exclusive 
title by him; /. P. 1?20 234; A. I. li. 

1931 Lah. 744 and 1-36 I. C. 264, Poll. 

CP 92 C 1] 

(d) Cosharer — Adverse possession—Claim 
must be open and to other’s knowledge. 

When a title by adverse possession is set up by 
one cosharer against another, there must be proof 
of the adverse claim having been set up openly 
to the knowledge of the other cosharer concerned 
A. I. B. 19^7 L'lh. 886; A. I. R. 1930 Lah. 251: 
and A. I. R. 1981 Lah. 339, Eel. on. 

[P 92 C 2] 

Kishan Dial —for Appellant. 

Shamair Chand and Nanwan Mai — 
for Respondents. 

Judgment. —This second appeal arises 
out of a suit for redemption of a mort¬ 
gage .The material facts may be briefly 
stated as follows: Two brothers named 
Ajudhia Parshad and Harjas mortgaged 
about 5 bighas, 5 biswas (pakka) 
(—33 bighas and 3 biswas kacha) of 
land in favour of one Mansukh for 
Rs. 300 by a deed dated 18th. January 
1887. Subsequently the whole of the 
mortgage money was paid by Ajudhia 
Parshad in 1907. Thereupon his own 
;^9hare was shown as redeemed and he 
|^|?as entered in the revenue record as 
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the mortgagee of llic remaining lialf, 
instead of il\e original mortgagee. A 
little later he again mortgaged part 
of the laiul in iavour of Tullia and 
Shiv Singh, sons of the original mort¬ 
gagee Mansukh, and sold the same to 
them in January 1913. .-Vnother por¬ 
tion of the property was mortgaged 
by him to one Dhani Ram, lather 
of defendant 3. On 8ih July, 1929, 
Mt. Radha, as the legal rcj)rcr,cntalivc 
of Harjas. who was one of the original 
mortgagors, instituted the present suit 
for redemption of her share. The de¬ 
fendants resisted the suit on various 
grounds disputing inter rdia her locus 
standi to redeem the land and pleading 
adverse possession and limitation. The 
trial Court passed a decree in plain¬ 
tiff’s favour, but the District 
Judge modified the decree in ap)ica1, 
holding that the suit had become tijne- 
barred in respect of that part of the 
property which had been sold. A decree 
for redemption was granted with res¬ 
pect to the rest of the property only. 
From this decree a second apiK'al has 
been preferred by the plaintiff Mr. Ka- 
dha. The main contentions have been 
put forward on behalf of the appellant 
(1) that the learned District Judge 
was wrong in holding that the position 
of Ajudhia Parshad was not that of a 
mortgagee but of a mere charge-liol- 
der; and (2.i that the suit was not 
time-barred even if the po.=iiion of 
.Ajudhia Parshad was that of a charge- 
holder. 

As regards the first point tlie learn¬ 
ed District Judge has held that Aju- 
dhia Parshad being a comortgagor and 
he having paid the whole of the mort¬ 
gage, his position was that of a 
“chargc-liolder” and not of a mort¬ 
gagee. It is true that he was entered 
in the revenue records as a mortgagee 
of the plaintiff’s share after this pay¬ 
ment, but the learned District Judge 
was of opinion that the entry did not 
represent the correct legal position and 
was made by the Patwari and the 
Revenue Officer according to their own 
notion thereof. The finding of the learn¬ 
ed District Judge in this respect was 
arrived at after a consideration of the 
evidence on the point, and I do not 
think it can be interfered with in second 
appeal. But apart from this it appears 
that the transfer of mortgagee rights 
in the land by TulU and Shiv Singh 
in favour of Ajudliia Parshad would 
have been void under the Punjab Alien¬ 
ation of Land Act. as the tra.nsferois 
were members of an agricultural tribe 
while Ajudliia Parshad was not and the 
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transfer was not sanctioned by the 
Deputy Commissioner. It has been held 
that mortgagee rights in land fall with¬ 
in the definition of “land” as given 
in the Punjab Alienation of Land Act: 
Asa Si/iff/i V. Bata (1) and Karam I lain 
V. Giilab Rai ( 2). There is no doubt 
that the whole mortgage-money was 
paid by Ajudhia Parshad and in the 
circumstances the learned District 
Judge s view that the position of Aju¬ 
dhia Parshad was really that of a co¬ 
mortgagor, who has redeemed the whole 
,ot the property seems to be correct. 
iThere is ample authority in support 
iof the proposition that the position of 
a co-mortgagor who redeems the whole 
of the mortgaged property is that of 
a charge-holder and that a suit by 
another co-mortgagor for possession of 
his share is governed by Art. 144 and 
not by Art. 148, Lim. Act,: see 

Basanta v. Dhanna Sinsh (3). The 
present suit would therefore be govern¬ 
ed by Art. 144. 

The next point for consideration is 
the starting point for limitation. Un¬ 
der Art. 144 the period of limitation 
begins to run when the possession of 
the defendant becomes adverse. It has 
been held in two recent Division Bench 
rulings of tliis Court that when a co¬ 
mortgagor redeems the entire property, 
as in tliis case, his possession becomes 
adverse only when there is any open 
assertion of an exclusive title by him: 
see A. /. R. 1931 Lah. 744; Ganda 
Ram V. Mnnshi Ram (4). In the pre¬ 
sent instance, the learned District 
Judge has held that defendant 2 was 
in adverse possession since 1913 when 
part of the property was sold to him 
and therefore the present suit instituted 
in 1929 was barred with respect to 
that portion. On behalf of the appellant 
it is urged that it has not been shown 
that plaintiff had any knowledge of the 
sale of 1913. This contention seems 
to me to be correct. There is ample 
authority for the proposition that when 
a title by adverse possession is set 
up by one cosharer against another, 
there must be proof of the adverse claim 
having been set up openly to the know¬ 
ledge of the other cosharer concerned: cf. 
A. /. R. 1927 La/i. 886; A. /. R. 
1930 Lah. 251; A./. R. 1931 Lah. 339. 
The same principle would, I think, go¬ 
vern the present case. The plaintiff 
in this case is a woman. The land in 
dispute was already under mortgage 
with defendant 2 and his brother. It 
“l. (1911) 12 P R 1911=9 I C 396. 

2. (1916) 39 P R 1916=33 I 0 £60. 

3. A I R 1920 Lah 234=55 I C 460. 

4. (1931) 136 I C 264. 


is true that Ajudhia Parshad redeemed 
it in 1907, but he soon mortgaged a 
portion of it again in favour of defen¬ 
dant 2 and his brother and subsequent¬ 
ly sold the same to them. Ajudhia 
Parshad had half share in the Khasra 
numbers then sold. The plaintiff was 
not present at the time of the mutations 
and there is nothing to show that she 
had any knowledge of this transaction 
or the adverse claim set up by Ajudhia 
Parshad. On the other hand, defen¬ 
dant 2 and his brother who had origi¬ 
nally held the land under mortgage 
must have been fully aware of the fact 
that Ajudhia Parshad was not the sole 
owner of the khasra numbers a fact 
which was also clear from the entries 
in the revenue records. I am therefore 
of opinion that defendant 2 has failed 
to show that his title to plaintiff’s 
share inkhasraNo. 1374-77, whichwere 
sold by Ajudhia Parshad to defendant 2 
and his brother in 1913, has been per¬ 
fected by adverse possession. 

The learned Judge of the trial Court 
found that Rs. 574-8-0 were due to 
defendant 2 on account of improve¬ 
ments made by him. This finding is 
one of fact and is not challenged. The 
decree granted by the learned District 
Judge in favour of Gopal (defendant 3) 
is not also challenged. I accordingly 
accept this appeal, modify the decree of 
the learned District Judge so far as 
defendant 2 is concerned and grant 
plaintiff a decree for redemption for her 
half share in khasra Nos. 1374 to 
1377 on payment of the proportionate 
share of the mortgage-money viz., 
Rs. 89 (Rs. 150—Rs. 61 payable to 
Gopal, defendant 3, as decreed by the 
learned District Judge), plus Rupees 
574-8-0 by way of compensation. The 
decree against Gopal (defendant 3) as 
passed by the learned District Judge, 
will stand. The amount thus due to 
defendants 2 and 3 will be paid within 
three months of this date, i. e., on or 
before 15th February 1933, in the trial 
Court. If the payment is not made 
the suit will stand dismissed with 
costs. If the payment is made plain¬ 
tiff will get her costs throughout. De¬ 
fendant 3, will however not be liable 
for plaintiff’s costs in this Court. 

B.K. Decree modified. 
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Bhide, J. 

Eaglih'ar Dayal and others —Defendants 
—Appellants. 

V. 

Firm Pia^'e Lal-Bhora Mai and an- 
cthe )—Plaintiff and Defendant—Respon¬ 
dents. 

Second Appeal No. 646 of 1932, De¬ 
cided on 21st November 1932, against 
order of Disb. Judge, Hissar, D/- 22nd 
January 1932. 

(a) Contract Act (1872), S. 230—Principal 
unregistered corporation—Servants* of cor¬ 
poration are still not personally liable—Civil 
P. C. (1908),O. 29. R. X. 

The mere fact that a committee is not a re¬ 
gistered body and has no independent existence 
in law, ciinnot make the servants of the com¬ 
mittee personally liable. Although the Associa¬ 
tion as such cannot be sued, its members will be 
jointly liable: 14 P. B. 1891, Bel. on. 

[P 93 C 2] 

(b) Contract Act (1872), S. 213—Principals 
more than one—Servant is liable to account 
to them jointly. 

When an agent is appointed by more than odc 
principal he is liable to them jointly. He is not 
bound to account to them separately to any one 
of them and if he does so, he is not thereby ab¬ 
solved from his liability to others. [P 94 C 1] 

(c) Civil P. C. (1908), O. 1, R. 13—Parties 
necessary—Objection taken but not joined— 
Suit should be dismissed. 

Where the objection as to non-joinder of neces¬ 
sary parties is taken at the very outset aud the 
plaintiffs do not implead them, the suit must bo 
dismissed: A. I. R. 1923 Mad. 387 and A. I. R. 
1931 P. C. 229. Ref. [P 94 0 1] 

Kishen Dial —for Appellants. 

M. A. Khan —for Respondents. 

Judgment. — On 23rd July 1928, 
17 firms including the plaintiffs formed 
an association called Tijarati Satta Com¬ 
mittee for entering into forward con¬ 
tracts for delivery of wheat. The As¬ 
sociation was not registered. It was 
agreed that any member of the Associa¬ 
tion, who entered into a forward con¬ 
tract, should deposit Rs. 25 per every 
hundred maunds of wheat purchased 
or sold, with the Treasurer of the Asso¬ 
ciation. The Association was dissolved 
on 27th September 1928. Thereafter 
plaintiffs instituted a suit for recovery 
of Rs. 1,935 alleged to have been de¬ 
posited by them in respect of the tran¬ 
sactions entered into by them. It was 
alleged by the plaintiffs that no settle¬ 
ment had been made in respect of the 
transactions as the Association was dis¬ 
solved before the "due dates." The suit 
was instituted against defendants 1 to 
5, who were the servants of the Asso¬ 
ciation. Defendants 1 and 2 were trea¬ 
surers, defendant 3 was an auditor while 


defendants 4 and 5 were accountants. 
Defendants raised various objections, 
pleading inter alia, that they were 
merely servants of the Tijarati Salta 
Committee, with whom the deposits had 
been made and were therefore not per¬ 
sonally liable; and secondly that the 
suit should have been for accounts and 
against all the members of that Com¬ 
mittee. The trial Court upheld the 
latter objection and dismissed the suit. 
On appeal however the learned District 
Judge held that the suit was maintain¬ 
able against the defendants and re¬ 
manded the case for decision of the 
remaining issues. From this decision 
the defendants have preferred a second 
appeal. 

The learned counsel for the appel¬ 
lants concedes that the Tijarati Satta 
Committee was not a registered com¬ 
pany and liad no legal entity. He 
however contends that the suit should 
have been brought against all the 17 
firms who had entered into the agree¬ 
ment referred to above. Although the 
Association was not a legal entity, it 
is urged that the defendants must be 
looked upon as servants of the 17 firms. 
It is not disputed that the defendants 
were the servants of the 17 firms and 
were responsible to them and that the 
deposits were paid to the defendants in 
their capacity as servants of these firms 
and not in their personal capacity. The 
question for consideration therefore is 
whether in the circumstances plainiiA’s 
can sue the defendants for refund of 
the deposits paid by them. The learned 
counsel contends that they cannot, and 
in support of tliis contention, he has 
cited a number of authorities. 

It seems clear that the mere fact that 
the Tijarati Satta Committee was not a 
registered body and had no indepen¬ 
dent existence in law, cannot make the 
defendants, who were admittedly mere 
servants, personally liable. Although 
the Association as such could not be 
sued, its members will be jointly liable. 
In Jan Mahomed v. Changa (1), it 
was held that although an unincor¬ 
porated club could not be sued as such, 
its members could be jointly sued. 
There was really no privity of contract 
as between the plaintiffs and the defen¬ 
dants who were merely servants of the 
17 firms. The agreement was witliin 
this group of 17 firms and defendants 
were agents of this group. The learned 
District Judge has held that the defen¬ 
dants are liable to render accounts to 
any one of these firms but this view 
does not seem to be cor rect. According 
1. (1891) 14 P R 1891. 
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to lau' when an agent is appointed by 
more tlian one principal, he is liable to 
them jointly. He is not bound to ac¬ 
count to llieni separately to any one of 
them and if he does so. lie is not there¬ 
by absolved from his liability to others: 
cf. Bowstcad on Agency. 8th Edn., 
p. 127; Katiar’s Law of Agency (edi¬ 
tion of 1928) pp. 564 and 565; Hals- 
bury's Laws of England {edition of 
1907), Vol. I. p. 159; Jagdip Prasad 
Sahai v. Alt. Raio Rncr (2) and Kadir 
Buk^h V. Raichernessa Shohebatn (3). 
In the present case, the deposits were 
admittedly made by the plaintiffs in 
respect of a number of transactions 
entered into by them. Some of these 
transactions were between members of 
the Association. The plea of the defen¬ 
dants was that these as well as other 
transactions vrere settled under the in¬ 
structions of the members of the Tija- 
raii Committee. The learned District 
,lu(.lgc seems to have understood that 
defendants were guilty of misfeasance 
or malfeasance but this does not seem 
to have been really the case of the 
plaintiffs. The question whether any¬ 
thing is due to the plaintiffs cannot in 
the cii'curnstanccs be determined with¬ 
out taking account of all the transac¬ 
tions and joining the remaining 16 
firms as parties. 

In my opinion the view of the trial 
Court on the above point was correct. 
The objection as to non-joinder of 
necessary parties was taken at the very 
outset and as the plaintiffs did not 
implead them, the suit as framed 
against defendants 1 to 5 must be dis¬ 
missed: cf. A. /. R- 1923 Alad. 337; 
Naba Kumar v. Radhashyam Alahish 
(4). I accordingly accept the appeal 
and setting aside the decree of the 
learncd District Judge dismiss the suit 
with costs throughout. 

R.K. Appeal accepted. 

2. A I R 1923 Prtt 404=75 I C 1022=2 Pat 
585. 

3. (1020) 62 I 0 706. 

4. A I R 1931 P C 229=134 I C C54 (PC) 
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Tek Chand and Monroe, JJ. 
Nathu and others —Plaintiffs—Appel¬ 
lants. 


V. 

Uttam Sii 2 gh and anotha —Defendants 
—Respondents. 

First Appeal No. 2604 of 1927, Deci¬ 
ded on 9th May 1932, against decree of 
Senior Sub-Judge, Kangra, D/- 12th July 
1927. 


Punjab Tenancy Act (1887), S. 77 (3), 
Cl. (o)—S. 77 (3), Cl. (o) does not apply to 
suits between two sets of co-owners, one re¬ 
sisting right of another to use joint land in 
particular manner without payment of dues 
to him — Such suit can be instituted in civil 
Court—Jurisdiction—Civil and Revenue. 

Clause (o), Sub S. (3), S. 77 contemplates a 
dispute of the nature described in the clause 
between a “land-owner” and a person who does 
not hold that position in respect of the land in 
question. It does not apply to a suit between 
two sets of co-owners of the same land one of 
whom resists the right of the other to use the 
joint land in a particular manner without pay¬ 
ment ot certain dues to him. Such a suit if 
instituted in a civil Court is properly instituted 

[P 94 C 2] 

Kishan Dayal and Faqir Chand —for 
Appellants. 

Achhru Ram and Bhagwat Dayal —for 
Respondents. 

Tek Chand. J. —The plaintiffs-appel- 
lants brought a suit in the Court of the 
Senior Subordinate Judge, Kangra, for 
a declaration that since times imme¬ 
morial they have been grazing their 
sheep and goats without payment of 
any grazing dues over the village 
shamilat and have been passing them 
through the village without payment of 
dues known as kotwali kirat, that they 
are entitled to graze and pass their 
flock in future and that the defendants 
have no right to receive any grazing 
dues or the dues known as kotwali 
kirat from them. In the plaint it was 
alleged that the plaintiffs were proprie¬ 
tors in the village like the defendants 
and possessed the same rights in the 
shamilat as the defendants. The learned 
Senior Subordinate Judge has dismissed 
the suit on a preliminary objection by 
the defendants that the civil Court had 
no jurisdiction to try it under S. 77 (3) 
(o), Punjab Tenancy Act. 

It is admitted that both parties are 
co-proprietors in this village and the 
land, for the use of which the defen¬ 
dants claim the dues in question, is 
the common land of the village. The 
suit is therefore between two sets of 
co-owners of the same land, one of 
whom resists the rights of the other to 
use the joint land in a particular 
manner without payment of certain dues 
to him. In my opinion Cl. (o), sub- 
S. 3, S. 77 does not apply to a 
suit of this kind. It contemplates a 
dispute of the nature described in the 
clause between a “land-owner” and a 
person who does not hold that position 
in respect of the land in question. I 
hold therefore that the suit was prop^ly 
instituted in the civil Court 
been wrongly dismissed. I would ac- 
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cordingly accept the appeal, set aside 
the judgment and decree of the learned 
Senior Subordinate Judge and remand 
the case to him for decision on merits. 
Court-fee on this appeal will be re¬ 
funded, other costs will be costs in the 
case. 

Monroe, J .— I agree. 

R.M./iv.K. Apiteal allowed. 

^ A. I. R, 1933 Lahore 95 

Addison and Agha Haidar, JJ. 

GhxUam Ali —Plaintiff—Appellant. 

V. 

Inayat Ali and anothe) —Defendants— 
Respondents. 

Pii'st Appeal No. 328 of 1927, Deci¬ 
ded on 23i’d November 1932, from decree 
of Senior Sub-Judge, Gujranwala, D/- 
23rd December 1926. 

(a) Mahomedan Law — Mother—Guardian 
entering into agreement for her minor sons— 
Pecuniary liability saddled on minors under 
the agreement—Agreement is not binding on 
sons. 

An agreement to recoup a person for tbe ex¬ 
penses which be might incur in defending an 
action entered into by a Mahomedan mother as 
guardian of her minor sons is not binding upon 
the minors as their mother has no authority 
under the law to enter into any contract where¬ 
by the minors would be saddled with any pecu- 
lisibility. [p go 0 1] 

5? (b) Contract Act (1872), S. 70—.4 having 
one half share in property in previous litiga¬ 
tion brought against A, B and C, defending 
that litigation to safe-guard bis interest —A 
bringing present suit against B and C for 
contribution— A can succeed neither in law 
nor m equity—Contribution. 

Where out of the three defendants .4, Band 
O in a previous suit A was interested in the dis¬ 
puted property in that litigation to the extent 
of one-half and in order to safe-guard his interest 
no bad to iiglit out the case in the best way he 
could, if incidentally and without any special 
effort on his part B and C derived any advan¬ 
tage, itcaunot be said that A had done some¬ 
thing for the benefit of B and C for which they 
would bo bound in law or equity to make a pro¬ 
portionate re-imbursement. Even if B and C 
had refused to be benefited by A's conduct, A 
would have still gone on with hia defence; under 
such circumstances A is not entitled to any such 
equity as underlies provisions of S. 70: A.I.R. 
1927 Lah. 842; A.I.R. 1914 Lah. 884* AIR 
-1982 189 and A. J.B. 1931 iWad. 61, Rel on 

^ [P 96 C 1, 21 

Mam Lai Anand I—for Appellant. 

Abdul Karim —for Respondents. 

Agka Haidar,!. —On 30th June 1914, 
one Tafazzul Hussain and others 
brought a suit for a declaration and 
injunction against Ghulam AU Ramzan 
AU and Sher AU, aUeging that cer¬ 
tain land was wakf and the defendants 
had no right to aUenate it. Ghul^ AJi 


is ^ the present plainlilY and Rani/'iin 
All’s two sons Faiz AU and Hadayat Ali 
arc defendants 1 and 2, wliilc Sher 
Ali is represented by his two minor 
sons, Inayat Ali and Rahmat AU, de¬ 
fendants 3 and 4. This suit was dis¬ 
missed on 10th March 1917. There 
was an appeal to the High Court which 
was dismissed on 12th December 1922. 
During the pendency of the appeal 
Ramzan AU and Sher AU died and their 
sons, namely, defendants 1 and 2 and 
defendants 3 and 4, were brought on 
the record as their legal representa¬ 
tives. The taxed costs of the litigation 
which terminated on 12th December 
1922 amounted to Rs. 1,315-8-0. The 
share of the plaintiff Ghulam AU in the 
property involved in the suit was one- 
half, while Ramzan Ali and Sher Ali 
had one-fourth share each. The plaintiff 
Ghulam Ali brought the present suit 
against the dctciidants, claming a sum 
of Rs. 5,200 on the basis of an oral 
agreement alleged to have been entered 
into between the fathers of the defen¬ 
dants and the plaintiff and of anotlicr 
agreement Ex. 1. subscquciitly c.xccuicd 
by Faiz Ali defendant 1 for himself and 
as guardian of his minor brother, 
Hadayat Ali, defendant No. 2 and by 
Mt. Hussain Bibi, the mother and guar¬ 
dian of defendants 3 and 4. on 14th 
November 1922, in favour of the plain¬ 
tiff, promising to rc-imbiirse him for 
the costs of the litigation. Tiic defence 
of the defendants, so far as it is neces¬ 
sary for the purpose of this appeal, was 
that the plainiilt had been spending 
rnoncy for his own benefit in tlie pre¬ 
vious suit, and that the agreement l Ex. 
P-1) dated 14th November 1922, was 
not enforceable against defendants 3 
and 4. It may be mentioned here that 
defendants 1 and 2, during the pen¬ 
dency of_ the suit in the Court below, 
entered into a compromise with the 
plaintiff and, as against them, the suit 
has been dismissed by the trial Judge. 
In order to make his suit directly ap¬ 
pealable to the High Court as a first 
appeal, the plaintiff has included all 
kinds of impossible demands in the 
claim and has thus arrived at the valu¬ 
ation of Rs. 5,200. The suit has been 
disrnissed and the plaintiff has come 
up in appeal to this Court. 

The learned counsel for the appellant 
urged that, while the previous suit was 
pending in the^ trial Court, Ramzan 
All, and Sher Ali, who were in straitened 
circumstances, promised to recoup the 
plaintiff^ for the expanses wliich lie 
might incur in defending the action. 
There is however no proof of tlu& 



9G Lahore Shamshad Alt v. Mohammad Amin 


1933 


agreement and the learned counsel did 
not press it seriously. He however 
strongly relied upon the agreement 
^(P-l) dated 14th November 1922,under 
which the mother of defendants 3 and 4 
acting as their guardian, agreed to 
rc-imbursc the present plaintiff for all 
the money that he might spend in pro¬ 
secuting the appeal in the High Court. 
iThc learned Senior Subordinate Judge 
held that the alleged agreement (P-1) 
was not binding upon the minors as 
their mother had no authority under the 
law to enter into any contract whereby the 
minors would be saddled with any pecu¬ 
niary liability. He has also held that 
the intelligent execution by Mt. Hus¬ 
sain Bibi of the document was highly 
doubtful and, in all probability, the 
lady was made to put her thumb mark 
upon it, wliile she was away from her 
home, without understanding its con¬ 
tents. Nothing has been brought for- 
w'ard in the course of the argument 
which would justify this Court to re¬ 
verse the findings of the Court below 
on the question of law and fact involved 
therein. 

The learned counsel for the appellant 
first urged that the plaintiff was en¬ 
titled to recover from the respondents 
Rs. 2,600 but ultimately confined lus 
claim only to the proportionate share 
of the amount representing the costs 
awarded to the successful plaintiff m 
the previous suit. He has placed re¬ 
liance upon the provisions of S. 70, 
Contract Act, and has quoted a number 
of authorities, some of which no doubt 
seem to lend some support to his con¬ 
tention. The learned counsel for the 
respondents has invited our attention 
to a decision of this Court reported as 

Rahman v. Dilla, A. /. 

842, which followed Abdul Wahid Khan 
V. Shalakha Bibi (1) and Dalla Singh 
V. Khazana (2), and laid down t^t 
there was no provision of law under 
which a plaintiff can successfully mairi- 
tain a suit for contribution against his 
co-heirs for expenses incurred by him 
in a litigation against third parties, 
even if such co-heirs had derived the 
benefit of the plaintiff’s successful con¬ 
duct of that litigation. I may also 
quote here a case reported as Vy/'fl- 

p^rutTLdl A[udttli(iT v# Alas^PP^ 

1932 Mad. 189, which lays down that 


‘‘there is no general principle of law that, whero 
one person get some advantage from the act of 
another, a right of contribution towards the ex¬ 
pense for that act arises on behalf of the person 
who has done it.” __ 

( 1 ) [1894] 21 Cal 496=21 I A 26 (P C) 

(2) A I B 1914 Lab 384=25 I C 542—61 

P R 1914. 


In Sampath v. Rajah of Venkata- 
giri, A. /. R- 1931 Mad. 51, it 
was held that under S. 70 it must 
be shown that the person benefited has 
had the opportunity of accepting or 
rejecting the benefit. Now, in the pre¬ 
sent case the plaintiff was interested in 
the disputed property in the previous 
litigation to the extent of one-half. His 
defence was the same as that of his co¬ 
defendants. It was his interest to de¬ 
feat the plaintiffs and, in order to secure 
this object, he had to fight out me 
case in the best way that he could. He 
had to produce evidence and engage 
counsel in his own interest and, if in-' 
cidcntally and without any special effort 
on his part the defendants derived any 
advantage, it cannot be said that the 
plaintiff had gone out of his way and 
had done something for the benefit oi 
the contesting defendants in the pre- 
sent case, for which they would be 
bound in law or equity to make a pro¬ 
portionate re-imbursement. In fact even 
if the defendants had refused to be 
benefitted by the plaintiff’s conduct of 
his defence the plaintiff would have all the 
same gone on with his defence in order 
to succeed against the plaintiffs in the 
previous suit. I do not think, havmg 
regard to the nature of the case, that 
the plaintiff is entitled to any such 
equity as underUes the provisions ot 
S 70, Contract Act. In my judgment 
the trial Judge was justified m dis¬ 
missing the plaintiff s claim. I woind 
therefore affirm the decree passed by 
him and dismiss this appeal. Having 
regard to all the circumstances of the 
cate 1 would order that the parti^es 
should bear their own costs in this 

Court. 

Addison, /.—I agree. 

Y Appeal dismissed. 
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Tek Chand, J. 

Shamshad Ali Complainant— 

Petitianer. 

V. 

Mohammad Amin Khan and others 
Accused—Opposite Parties. 

Criminal Misc. Case No. 130 of 1932. 
Decided on 27th July 1932. 

Criminal P.C. (1898), S. 526 -Wilne..e# 
examined after 9 p.m.-Ca*e was transfer 

’'^Where the Magistrate examined some of the 

witnesses for the complainant after 9 
case was transferred to 

and his attention was drawn to the c^rculat 
letter to the effect that no new case should be 
taken by the subordinate Courts after 4 p.m.. 
A. X. R. 1929 Lah. 702, Rel. on. [P 97 O IJ 



'B38 Ramjas Mat. v. Siieoji 

Order,-^Kixutr examining the record 
and reading the explanalion submitted 
by the Magistrate I withdraw the case 
from the Court of Chaudhri Mohammad 
Anwar Khan» Magistrate, First Class, 
Rohlak, and direct the District Magis¬ 
trate to assign it to any other Magis¬ 
trate for trial at the headquarters. The 
Magistrate has admitted in his expla¬ 
nation that he examined some of the 
witnesses for the complainant after 
9 p. m., as he was busy during the day 
in discharging other executi\’e duties in 
connexion with the visit of certain 
troops. The directions of this Court 
as contained in its circular letter 
No. 2167-G, dated 2nd April 1924, 
addressed to all District and Sessions 
Judges and District Magistrates are 
quite clear that no new cases should be 
taken by the Subordinate Courts after 
4 p. m: see also in this connexion Mt. 
Dayawanti v. Bita Nand (1). The 
Magistrate states that he was unaware 
of the contents of this circular letter. 
This discloses a highly unsatisfactory 
state of affairs and I have no doubt 
that the District Magistrate will take 
•steps now to bring the circular to the 
notice of all Magistrates in his District. 

R.K. Case transferred. 

1. A I R 1929 Lah 702=1929 Ct C 216=119 
I C 327=30 Cr L J 1048, 
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Tek Chand, J. 

Bamjas Mal~Binj Raj —Defendant— 
Appellant. 

^ V. 

Sheoji Ram-Ganga Ram — Plaintiff— 
Respondent. 

Second Appeal No. 17 of 1929, De- 
'cided on 11th July 1932, against decree 
of Diet. Judge, Rissar, D/- 21st Septem- 
her 1928. 

Negotiable Instruments Act (1882), S. 76 (d) 
—Drawer settling accounts with drawee and 
taking back all amounts due—Payee need 
not present hundi for payment and case 
■comes within S. 76 (d). 

Where the drawer of hundis payable at sight 
-after 61 days has settled his accounts with the 
'drawees long before the suit by the payee and 
has taken back all the money that was due by 
them to him. the drawer does jiot suffer any 
'damage from the payee’s failure to present the 
hundis for payment on maturity and the case 
falls within exception (d). S. 76. The payee is 
entitled to sue the drawer for the recovery of the 

.amount due on the hundis. CP 98 C 1 ] 

Shamair Chand —for Appellant. 

VUni Chand Gupta —for Respondent. 

Judgment. —On 22nd July 1923, firm 
&Anijas Raj of Sirs a drew 

Vuree. iiundis for Rs. 600, Rs. 400 

1933 L/13 & U 


Ram (Tok Chand, J.) Lahore 97 

and Rs. 400 rospcclivcly onlirm Ckiiicsh 
Das-(>anga of Bhiwani. payaiilc 

to firm Sheoji Ram-Ganga Ram of Sir- 
sa. All the three Hundis were payable 
at sight alter 61 days. (In 26tli August 
1926 the payee, firm Slicoji Ram-Gaii- 
ga Rani, brought a suit against the 
drawer, firm Ramjas Mal-Binj Raj, 
for recovery of Rs. 1.900 on the alle¬ 
gation that the hundis were duly i)re- 
sented for payment on maturity but 
were dishonoured by tiic drawee. The 
plaintiff also claimed interest at the 
rate of 12 per cent per annum on the 
principal sum secured on the luindis. 
The defendant admitted e.xccution of 
the hundis but pleaded that they were 
without consideration, and further that 
the plaintiff had not presented them 
for payment on maturity nor had Ilc 
given any notice of dishonour lo the 
drawer, and consequently he was not 
entitled to recover anytliing from the 
defendant. The txial Judge found that 
the hundis were executed for considera¬ 
tion but holding that they had not 
been presented nor had any notice of 
dishonours being given to drawers dis¬ 
missed the suit. On appeal the learned 
District Judge has affirmed the findings 
of the trial Court that the hundis had 
been drawn for consideration and that 
the plaintiff had failed to prove that 
they were duly presented on maturity 
or that the fact of dishonour was noti¬ 
fied to the drawers. He has held how¬ 
ever that the facts on the record esta¬ 
blished beyond doubt that the case fell 
within the exception contained in Cl. (d), 
S. 76, Negotiable Instruments Act, un¬ 
der which presentment for payment is 
not necessary as against the drawer if the- 
drawer could not suffer damage for want of 
such presentment. Applying this rule of 
law to the fact found, the learned Dis¬ 
trict Judge has decreed the suit for 
Rs. 1,650, allowing interest at 6 per 
cent on the principal amount. 

The defendant has preferred a second 
appeal to this Court and on liis behalf 
Mr. Shamair Chand has contended that 
the learned District Judge ought not 
to have^ relied on the exception men¬ 
tioned in Cl. (d), S. 76, Negotiable 
Instruments Act, in view of the fact 
that in his pleadings the plaintiff had 
not stated ^ that his case fell witliin 
that exception. He further contended 
that the point was not covered by the 
issues framed by the trial Court and 
the evidence led at the trial, and that 
the learned District Judge ought not 
to have set up an entirely new 
case for the plaintiff. In my opinion 
this contention is devoid of force. It 
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is no doubt true that the “exception" 
was not pleaded in so many words 
in the plaint, but it is clear that 
issue 6 as framed by the trial Court 
was comprehensive enough to cover the 
point and the judgment of the trial 
Court shows that the point was specifi¬ 
cally argued before him. The statement 
of the defendant himself, as recorded 
on 29th '\ugu5t 1927. shows that he 
has settled his accounts with the dra¬ 
wees in September 1923 and had taken 
back all the money that was due by 
them to him. 

Further, Lala Pyare Lai, pleader, to 
whom a ct)mmission was issued to exa¬ 
mine the defendant’s books, stated on 
oath before the trial Court that there 
was an entry in the books of the de¬ 
fendant that he had realised Rs. 2.039 
from the drawees’ firm Ganesh Das- 
Ganga Ram on 29th September 1923. 
There was therefore ample material on 
the record on which the learned Dis¬ 
trict judge could come to a finding 
that the drawer could not, and did 
not, suffer any damage from the plain¬ 
tiff’s failure to present the hundis for 
payment of maturity. In order to put 
the matter beyond doubt I asked Mr. 
Shamair Chand to state what evidence 
his client would be able to produce 
.in case a remand was ordered by me. 
The learned counsel frankly expressed 
his inability to state that any further 
light could be thrown by additional 
evidence on tliis vital issue. The 
ing that the hundis had been executed 
for consideration was not assailed be¬ 
fore me, as indeed it could not be m 
view of the clear evidence on the 
record. I hold therefore that the learned 
District Judge came to a correct conclu¬ 
sion that the plaintiff’s case fell with- 
in exception (d) of S. 76, Negotiable 
Instruments Act, and that the plainUrt 
is entitled to sue the defendant for 
the recovery of the amount due there¬ 
on Lastly Mr. Shamair Chand urged 
that no interest should have been al¬ 
lowed on the principal sums secured 
by the hundis in the circumstances of 
the case. I see no reason to accept 
this contention as the defendant had 
the use of the plaintiff’s money for 
such a long time. The rate of interest 
at 6 per cent per annum, allowed by 
the lower Court is by no means un¬ 
reasonable and was calculated in ac- 
(iordance with the provisions of S. 80 
of the Act. The appeal fails and is dis¬ 
missed with costs. 

- T> K, Appeal dismissed. 
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Jai Lal, J. 


Mrs. A. F. DeSouza of Mussoorie -In¬ 
tervener. 


V. 

FJino Frank and another — Respon¬ 
dents. 

Misc. Petn. No. 575 of 1932, Decided 
on 14th October 1932. 

Divorce Act (1869), S. 16—Decree nisi for 
dissolution on allegations of wife’s adultery 
and want of collusion or connivance—Appli¬ 
cation by intervener challenging correct¬ 
ness of allegations in petition for dissolution 
—Notices issued on parties but deliberately 
avoided—Decree nisi was set aside and pro¬ 
secution of husband ordered under Penal 

Code (1860), S. 193. 

Proceedings were staited at the instance of 
the husband for the dissolution of marriage on 
the ground of wife’s adultery. It was also al¬ 
leged that there was no collusion or connivance 
between the parties. The statements were again 
repeated before the Court and an order nisi was 
passed. Before order absolute could be passed 
an application was made by a stranger as an in- 
. tervener under S. IG alleging that the applica- , 
tion for dissolution was presented in consulta¬ 
tion and active help of the wife and the adul¬ 
terer. The application was supported by affidavit 
and documentary evidence. Notices issued on 
the parties and warrant against the husband, 
but service was deliberately avoided. 

Held: that under the circumstances, the only 
course left open was to dismiss the application 
for the dissolution of the marriage and to set 
aside the decree nisi, and a complaint be insti¬ 
tuted against the husband under S. .193, Penal . 
Code, and under such other section as may be 

applicable to bis case,, — [1^ 99 C 1, 2] 

% 

Bodh Baj Sawhftei/ —for Intervener. 

C. H. Garden Noad, Govt. Advocate— 
for King’s Proctor. 

Order. —On an application, dated 
20th October 1930, made by Elino’ 
Frank (Francisco), son of Isaco Fran¬ 
cisco, who was at the time of the ap-‘ 
plication residing at 79, Jhoke Road,;. 
Ferozepore, after issuing the usual .. 
notices, I-granted a decree nisi for the 
dissolution of the petitioner's marriage:, 
with Winnifred Frank (Francisco) on - 
6th March 1931. The application, dated 
20th October 1930, was verified on 
18th October 1930, by the petitioner 
EUno Frank, and in that application he 
alleged that his wife, Winnifred Franl^ 
had committed adultery with the second, 
respondent, J. Evangelista, and that as 
soon as' the petitioner saw respondent 1, 
his wife, misbehaving with respondent 2, 
he turned her out of his house and 
that since then respondent 1 had been_ 
living with respondent 2, and had borne 
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^'o children to him. The petitioner 
further added that 

“he was absolutely upset at thU behaviour of 
his wife and his health so failed him that he 
was unable to do any work for a long period and 
had to remain in hospital,” 

that since then respondent 1 had never 
lived with the petitioner and that the 
petiuoner had not been able to present 
the application earlier as he could not 
arrange for money to defray tlie ex¬ 
penses required for the same and that 
he was not keeping good health. He 
further added that there was no collu¬ 
sion or connivance on the part of the 
petitioner in the conduct or misbehaviour 
of respondent with respondent 2. 
On 6th March 1931, the petitioner 
made a statement in my Court in wlxich 
he repeated the statements made in the 
petition and amplified it and again re¬ 
peated the allegation that there was no 
collusion between him and his wife and 
that he had not in any way induced 
his wife to have intercourse with res¬ 
pondent 2, nor had he connived at the 
affair. In pursuance of this petition 
and the statement made by the peti¬ 
tioner I granted the decree nisi on 6th 
March 1931. The case was to come 
up before me after the expiration of 
six months with a view to make tlie 

decree absolute. On lOih October 1931 . 
an application was made by Mr. Sha- 

, ^Vdvocate, on behalt of the 
petiuoner to make the decree nisi ab¬ 
solute and I issued notices to the par¬ 
ties concerned. 

In the meantime on 18th July 1931 
an applmation was made by a Mr. 
A. b. DeSouza of Mussoorie, acting 
as an intervener, under S. 16 of the 
Act 4 of 1869, alleging that the state¬ 
ments made by the petitioner, Elino 
Jrank, in support of his petition 
for the annulment of his marriage 
were false and that • the petition 
had been filed in consultation and 
with the active help of both the rcs- 

is further alleged that,, 
in spite of the misbehaviour of respon¬ 
dent 1 with respondent 2 ©o the know¬ 
ledge of the petitioner, all, that is to 
say, the petitioner and the two respon¬ 
dents, have been living together as one 
family; and in support of her allega- 
Upns the intervener has made mention 
of several facts in her application and 
has also produced certain documents. 

1 nis application by the intervener is 
supported by an affidavit. I have issued 
several noUces to the petitioner and 
the two respondents, also warrants for 
the arrest of the petitioner, but it ap¬ 
pears thdt they have been deliberately 
evading service. Under the ' dreum- 
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stances, the only course loft open to 
mo IS to dismiss the application Tor the 
dissolution of the marriage and to set 
aside the decree nisi, passed bv me 
on 6th March 1931. I further direct 
under S. 476, Criminal P. C., that a 
complaint be instituted against the 
peiitioncr Elino Frank (Francisco) 
under S. 193. Penal Code, and under 
such other section as may be applicable 
to his case. The learned Government 
Advocate, who has appeared before me’ 
in these proceedings on behalf of the 
King s proctor, will be requested to 
prepare a complaint and submit it for 
my signature. The complaint shall be 
hied in the Court of the District Magis¬ 
trate of Lahore. 

Older (iccordhujhj. 
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Trie ClIAND, J. 

Gandu Mal — Decree-lioldcr ■ 
tioiier. 


•Peti- 
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Taj Din ^n<\anothei —Judgment-debt¬ 
or—Oi)posite Parties. 

Civil Pevn. No. 298 of 1931, Decided 
on 4th Marcli 1932, against order of Sm. 
C. C, Judge, Laliore, D,'- Otii April 1930.’ 

(a) Civil P. C. (1908), O. 21. Rr. 92 
90 and 91—Objections under R, 90 dismissed 
—Sa.e must be automatically confirmed—De¬ 
cree-holder’s absence is immaterial. 

When ,a ssile ha.s taken place in execution cf 
a decree and citlier no application lias been filed 
under Rr. 89 and 90 or 91, 0. 2 i, or such m 
application lias been dismi.sscd. the Comt has no. 
option but to confirm the sale under H 92 If 
the judgment-debtor having filed objections' 
under R. 00 fails to prosecute them, these objec¬ 
tions must be dismissed in default, andan order 
confirming the sale automatically passed For 
this purpose the presence of the decree-bolder i<- 
not legally necessary: A.I.R. IdZO Naa IS 4 
Hel. on. rp .J.’ 

W Civil P^c. (1908), O. 21, 

not confirmed in spite of R. 92—Order is re- 
visable—Civil P. C. ^908), S. H 5 . ' 

If a sale has taken place in execution of a de-- 
cree and the executing Court in disregard of the 
i^mperative rule of procedure laid down in R. 92.' 
declines to confirm the sale the order is liable 

°”(C) Civil P. C. (1908), O. 9, R. 
tion application can be restored under in¬ 
herent powers—Civil P. C. (1908), S. 151. 

No doubt the provisions of O. 9, do not in 
terms apply to execution proceedings but such- 
applications can be restored under the inherent 
powers of the Court: A. I. B, 1921 Lak. 67 and 
A. I. B. 1926 Lak. 534, Bel. on. [p lOl C 1] ’ 

Panna Lai Bakl—for Petitioner. 

Akbar Ali —for Opposite Parties: * 
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Judgment. —In execution of a money 
decree obtained by the petitioner against 
the defendants certain house property 
belonging to the latter was attached 
and was ordered to be sold. After 
the necessary proclamation had been 
issued and other requirements of the 
law fulfilled, the property was sold 
by auction to the decree-holder on 22nd 
November 1929. The judgment-debtors 
filed certain objections to the sale, and 
4th January 1930. was fixed for argu¬ 
ments. On that date neither the decree- 
holder nor the judgment-debtors were 
present and the Court passed the follow¬ 
ing order: 

'• I)ecrco*lioldcr U absent. The applicants are 
also al).cnt. The sale has not vetbeeu confirmed. 
Application dismissed for default. ” 

It was not clear from this order 
whether the learned Judge intended to 
dismiss the application of objections filed 
by the judgment-debtors, or the appli¬ 
cation for execution of the decree, 
though from the use of the words “ap¬ 
plicants” and “application” in the order 
it appears that the real intention was to 
disiTiiss the objections only. The record 
also contains a vernacular order of 
the same date in the following words: 

“ liukam on'jrezi luisl ba'idavi piirvi 

Jiharlj hove.” 

It is by no means clear whether the 
"misl” which was consigned to the 
record room was the one relating to me 
objections only or the execution file 
itself. Bawa Kanshi Ram, the learned 
Judge, who had passed these orders, 
was transferred soon after and suc¬ 
ceeded by Mr. G. S. Mongia. Before 
him the decree-holder filed 
tion praying that the sale should be 
confirmed as the judgment-debtors were 
absent on 4th January 1930, and their 
objections had been di|mj.ssed and, m 
the alternative, that if the 
4th January 1930, was to be ‘aken as 
dismissing the execution proceedings 
those proceedings be restored. The 

learned^ Judge disposed of the first 

praver by his order, dated 9th April, 
1930 holding that the execuuon ap- 
plicauon itself had been dismissed on 
4th January 1930, for default of ap¬ 
pearance of the decree-holder and the 
sale could not be confirmed. As regards 
the second prayer for restoration of 
the execution proceedings the learned 
Judge directed the petitioner to produce 
evidence to prove that there was suffi¬ 
cient cause for his absence on 4th Jan¬ 
uary 1930. This prayer also was re- 
lected by order, dated 31st October 
1930 principallv on the ground that 
under the Civil Procedure Code a 
■Court had no power to restore an ap¬ 


plication for execution which had been 
dismissed for default. The decree-holder 
has preferred two petitions for revision: 
(1) Civil Revn. No. 298 of 1931 
against the order of 9th April 1930, 
holding that the execution application 
had been property dismissed on 4th 
January 1930, and (2) Civil Revn. 
No. 299 of 1931, against the order ffis- 
missing the application for restoration 
of the execution proceedings. 

After hearing counsel and examining 
the record, I am of opinion that both 
petitions must succeed. In the first 
place, I am not sure, if Bawa Kanshi 
Ram really intended to dismiss the ap¬ 
plication for executiem for default on 
4th January 1930. But even if tliis 
was so, I have no doubt that the order 
was erroneous. It is settled law that 
when a sale has taken place in execu¬ 
tion of a decree and either no application 
has been filed under Rr. 89, 90, or 
R. 91, O. 21, or such an application 
has been dismissed the Court has no 
option but to confirm the sale under R. 92, 
If the judgment-debtor haying filed 
objections under R. 90 fails to pro¬ 
secute them, these objections must be 
dismissed in default, and an order con¬ 
firming the sale automatically passed. 
For this purpose the presence of the 
decree-holder is not legally necessary, 
and I am not aware of any authority 
where a contrary rule has been laid 
down: see in tliis connexion Ram Pra¬ 
sad V. Rodu, A. /. R. 1930 Nag. 134- 
This position was not seriously chal¬ 
lenged by counsel for the respondents, 
but he strenuously urged that in a case 
like this, the High Court should not 
interfere on the revision side. There 
is however ample authority that if a 
sale has taken place in execution of 
a decree and the executing Court in dis¬ 
regard of the imperative rule of pro¬ 
cedure laid down in R, 92, declines 
to confirm the sale, the order is liable 
to be set aside on revision by the High 
under S. 115, of the Code. Brij 
Mohun Tliakur v. Rai Uma Nath (1) 
and Girdhari Lai v. Bhago (2). I 
must therefore hold that the order 
of 4th January 1930, if it can be 
interpreted at all as dismissing the 
execution application, was erroneous 
and the learned Judge should not have 
dismissed the application of the decree- 
holder on 9th April 1930, on this 
ground. 

The subsequent order of the learned 
Judge, dated 31st October 1930, hold¬ 
ing that a Cou rt has no power to res- 

(1) [1893] 20 Cal 8=19 I A 154 (P C). 

(2) [1907] 92 P R 1907, 
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tore an application for execution, 
which has been dismissed for default 
is also unsustainable. It is ho doubt 
true that the provisions of O. 9, Civil 
jP. C., do not in terms apply to cxecu- 
jtion proceedings, but, it has been held 
Iby this Court in Biioln v. Ram Lai (3), 
Attar Singh v. Bur Singhs A. /. R. 
1926 La/i. 534, and several other rul¬ 
ings that such applications can, and 
should be restored under the inherent 
powers of the Court. In this view of 
the case, it is unnecessary to give a 
decision on the other points argued 
by counsel before me. I accept both 
the revisions and set aside the orders 
of the Court below, dated 9th April 
and 31st October 1930, respectively, 
and remand the case to it for disposal 
in accordance with law. 

__ Case rem anded. 

(3) A Ifl 1921 Lab 6‘7=60 I C 720—2 Lah C6. 
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Jai Lal, J. 

Hali Ttam —^Judgment-debtor— Appel¬ 
lant. 

v. 

Sant Bam GanpatBai —Decree-liolJer 
—Respondent. 

Misc. Second Appeal No. 254 of 1932, 
Decided on 12th October 1932, from 
order of Addl. Dist. Judge, Jullundur, 
D/- 2drd November 1931. 

Provincial Insolvency Act fl920),S. 78 (2) 
—Ay an unconstituted attorney, acting for 
decree-holder in insolvency proceeding — 
Power of attorney supplied subsequently —A 
was examined by Official Receiver who how¬ 
ever failed to include debt in schedule—Debt 
held as proved under S. 78 (2) and limitation 
was extended. 

A, acting on behalf of a creditor in an insol¬ 
vency proceeding, made a statement before the 
Official Receiver with a view to prove debt due 
to the creditor and produced a copy of the decree. 
He however did not possess a power of attorney 
on behalf of his principal. Subsequently a 
power of attorney was sent and A was examined 
by the Official Receiver. The Official Receiver 
did not formally include thedebtnn the schedule 
of debts prepared by him: 

Held’, that the creditor ought not to be made 
to suffer for the irregularity of the Official Re¬ 
ceiver. He proved his debt as tb^at term is used 
in 6. 78 (2) by having done all that was neces¬ 
sary to prove it and in the absence of a decision 
refusing to admit his debt it must be assumed 
that the debt was proved but that the Official 
Receiver by inadvertence omitted to mention 
the debt in the schedule: « 

Held also', that the decree-holder was, for the 
purposes of execution against the judgment- 
debtor, entitled to deduct the . time between the 
date of the adjudication order passed against the 
judgment-debtor and the annulment thereof. 

[P 101 C 2; P 102 C ij 



yichr Chand Slid for Shiv Charan Das 
—for Appellant. 

Fakir Chand —for Resporulenfc. 

Judgrnent .—A decree for moiicy was 
granted against the appellant on 29th 
January 1925 and an application to 
execute the same was made in June 
1925 but it was not prosecuted because 
the judgment-debtor had been adjudi¬ 
cated an insolvent. The application for 
execution however remained pending 
and was dismissed on 28th May 1930. 
In the meantime the order of adjutU- 
cation was annulled on 13th May 1927 
and another application for execution of 
the decree was made on 16ih October 
1928. The question is whether this ap¬ 
plication is within time. Counsel for 
the respondents contends that it is with¬ 
in time for two reasons, first that under 
S. 78 (2), Provincial Insolvency Act, 
the period between the order of adjudi¬ 
cation and the annulment thereon should 
be excluded, and secondly, the appli¬ 
cation made in June 1925 being pend¬ 
ing on 16th October 1928. the later 
application must be deemed to be a 
continuation of the previous applica¬ 
tion. It may however be mentioned that 
the first application was pending in the 
Court of another Subordinate Judge 
when the application of 16th October 
1928 was made. In fact both the ap¬ 
plications were made to the District 
Judge who transferred tiic lirst to one 
Subordinate Judge and the second to 
the other. The matter, in my opinion, 
is not material for the purpose of the 
the disposal of tliis appeal. 

The respondent is entitled to deduct 
the time between the date of the adjudi¬ 
cation order and the annulment thereof 
if it can be shown that he proved 
his debt before the Official Receiver. 
The learned District Judge has found 
that he did so prove Ms debt. It ap¬ 
pears that one Hans Raj acting on 
behalf of the respondent made a state¬ 
ment before the Official Receiver with 
a view to prove the debt due to the 
respondent and produced a copy of the 
decree. He howcever did not possess 
a power of attorney on behalf of his 
principal. Subsequently a power of at¬ 
torney was sent by the respondent with 
a covering letter and Hans Raj was 
examined by the Official Receiver. All 
that was necessary therefore for the 
respondent to prove his debt was done 
by him but it appears that the Official 
Receiver did not formally include the 
debt in the schedule of debts prepared 
by him. The respondent, in my opinion, 
ought not to be made to suffer for the 
irregularity of the Official Receiver. He 
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I proved his debt as that term is used in 
■S. 78 (2) by having done all tliat was 
1 necessary to prov'e it and in the absence 
of a ^ decision refusing to admit his 
idebt it must be assumed that the debt 
'was proved but that the Official Receiver 
by inadvertence onutted to mention the 
Idebt in the schedule. The conclusion 
'of the District Judge therefore that the 
respondent was entitled to deduct the 
period specified above and therefore 
his application for e.'cecution was within 
time is correct. If the contention of the 
appellant be allowed to prevail then it 
means that a creditor who has applied 
to prove his debt and has tendered 
proof in support of liis claim is not en¬ 
titled to the benefit of S. 78, if before the 
insolvency Court or the Official Receiver 
are able to pass final orders on.his ap¬ 
plication, the order of adjudication is 
annulled. This may lead to miscarriage 
of justice in some cases which could 
not have been the object of the legis¬ 
lature. I dismiss this appeal with costs. 

V . S . Appeal (Ji /' sue d . 
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TJSK CnAND AND I^IONROE, JJ. 

Thakar Das Jikatia —Defondant—Ap¬ 
pellant. 

V. 

]\[alik Chand and anothe )—Plaintiffs 
and Defendants—Respondents. 

First Appeal No. 2871 of 1926, Deci¬ 
ded on 14th November 1932, against de¬ 
cree of Senior Sub-Judge, Rawalpindi, 
D/. 25th August 1926.1 

Debtor and Creditor —• Order given by 
debtor to creditor upon person holding funds 
to pay from such fund operates equitable 
assignment. 

-An agreomeiit between a debtor and a creditor 
that the debt owing shall be paid out of a spe¬ 
cific fund coming to the debtor, or an order given 
bv a debtor to his creditor upon a person owing 
money or bolding funds belonging to. the giver 
of the order directing such por.son to pay such 
funds to the creditor, operates as an equitable 
assignment of that part of the del)t or funds to 
which the agreement or order refers; A.I.R. 
1930 Lah. 820, Rel. on: 43 P. R. 1897, Ref. 

LP 103 C 1] 

Gobind Bavi Khaitna and Ajit Bam 
—for Appellant. 

Gobind Das and Xarotam Singh —for 
Respondents. 

Tek Chand. J .—Thakar Das, defen¬ 
dant 1, obtained a money decree for 
Rs. 4,900 against Uttam Chand, defen¬ 
dant 2. In execution of this decree he 
attached a sum of Rs. 5,588 wliich 
was in deposit with the Assistant Con¬ 
troller of Dairy Farms, Circle 1, La¬ 
hore Cantonment, on behalf of Uttam 


Chand, defendant 2, on account of 
butter and cream supplied by him to 
the Rawalpindi and Peshawar Govern¬ 
ment Dairies. The plaintiff Malik Chand 
preferred an objection, alleging that 
the aforesaid money had been assigned 
by the judgment-debtor Uttam Chand 
to him. The objection was disallowed 
and Malik Chand had instituted a suit 
for a declaration that the amount is 
not liable to attachment in execution 
of the decree obtained by Thakar Das 
against Uttam Chand. The suit has 
been decreed by the Senior Subordinate 
Judge. Thakar Das, defendant 1, ap¬ 
peals. The relevant facts arc that 
Uttam Chand entered into a contract 
with the Assistant Controller of Dairy 
Farms for the supply of butter to the 
Rawalpindi and Peshawar Cantonments 
for one year, commencing 1st April 
1923. and ending 31st March 1924. 
•After some time he found hirnself un¬ 
able to provide the necessary money for 
carrying out the contract and approach¬ 
ed Malik Chand, plaintiff, for financial 
arssistance. The plaintifif agreed, and 
on 6th September 1923, two agreements 
Exs. P-1 and D-1, were e.vecuted by the 
parties whereby the plaintiff undertook 
to advance the n’ecessary funds to 
Uttam Chand; and the latter agreed to 
send the plaintiff weekly receipts for 
the butter supplied by him to the 
dairies and authorized the plaintiff to 
deduct six pies per pound of butter “as 
commission in the shape of interest” 
out of the price and hand over the 
“balance” to Uttam Chand. It was also 
agreed that Uttam Chand would get 
a letter from the officer-in-charge of 
the dairies to the effect that the plain¬ 
tiff should send bills for the butter 
supplied and obtain cheques for the 
price thereof and that he should lum- 
self cash these cheques. It was fur¬ 
ther stipulated that as the entire amount 
of money would be invested by the 
plaintiff and cheques for bills will also 
be issued in his name no other creditor 
or representative of Uttam Chand shall 
have any concern with that money. In 
accordance with this agreement Ut¬ 
tam Chand wrote to the Dairy autho¬ 
rities on 6th and 13th September 
respectively, asking them to receive the 
bills for butter from the plaintiff and 
to issue cheques in his name. In the 
second of these letters, dated 13th Sep¬ 
tember 1923 (Ex. P-11), Uttam Chand 
specifically stated that: 

“the cheques payable to me on account of the 
cost of butter supplied were to be issued in 
future in favour of Malik Chand who was paying 
all the cost of butter and cream purchased by 
me,” 
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and that this: 

^‘may continue until Lala Malik Chand Kohli 
himself writes to you to the contrary. Moreover 
my other creditors shall have no claim over any 
money due to me on account of cost of butter 
supplied by me.*’ 

It is thus clear that an irrevocable 
authority was given by Uttam Chand to 
Malik Chand to receive the amount of 
the bills and appropriate it towards 
repayment of the amount advanced by 
him to Uttam Chand and interest-there¬ 
on at the rate stipulated in the agree¬ 
ment. It is contended by Mr. Gobind 
Ram Klianna on behalf of the appellant 
that the relationship created between 
the parties by tliis agreement was 
. merely one of banker and customer 
and that no assignment of the money 
lying at the credit of Uttam Chand 
with the dairy authorities was created 
in favour of the plaintiff. In my opi¬ 
nion, this contention is without force, 
and I have no hesitation in overrul¬ 
ing it. It is settled law that: 

“an agreement between a debtor and a creditor 
that the debt owing shall bo paid out of a spe¬ 
cific fund coming to the debtor,'or an order given 
by a debtor to his creditor upon a person owing 
money or holding funds belonging to the giver of 
the order directing such person to pay such funds 
to the creditor, operates as an equitable assign¬ 
ment of that part of the debt or funds to which 
the agreement or order refers, Chitty on Con¬ 
tracts; Edn. 18, p. 970.” 

Reference in this connexion may 
also be made to the leading decision 
of the House of Lords in William Bran- 
diVs Sons & Co. v. Dunlop Rubber Co. 
Ltd. (1), where it was laid down that 
an agreement by merchants with a bank 
that the price of goods sold by the 
merchants should be remitted direct by 
the purchasers to the bank constitutes 
an equitable assignment of the price 
to the bank. There are numerous cases 
in this province in which these princi¬ 
ples have been applied to agreements 
similar to those of the case before us r 
see A. /. R. 1930 Lah. 820 and 
Jhamman Lai v. Sant Lai (2). I hold 
therefore that the plaintiff was the as¬ 
signee of the price of butter supplied 
• under the contract to the dairies at 
Rawalpindi and Peshawar, and that 
Uttam Chand or his creditors had no 
right'to realize the money. Mr. Gobind 
. Ram Khanna however contended that 
the plaintiff himself had broken the 
contract inasmuch as he ceased supply¬ 
ing funds for the performance of the 
contract after November 1923, and that 
he being guilty of breach of the con- 
’ tract, has lost his right to recoverJ 

- T71l906rir(r46i^74'TrT'SnF898^9O7T 
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the amount under the agreement. In 
my opinion, the evidence on the record 
does not support this contention. On the 
the other-hand, I find it fully established 
that contrary to the terms bf the agreement 
Uttam Chand began to appropriate to 
other purposes the moneys taken by 
him from the plaintiff for the purchase 
of butter. The plaintiff’s case is that 
he had advanced Rs. 14.000 odd un¬ 
der the contract. Uttam Chai^d however 
pleaded that Rs. 11.000 only was ad¬ 
vanced. For the purpose of tills appeal, 
it is not necessary to adjudicate on 
these rival contentions; for assum¬ 
ing that the figure as given by 
the defendant^ is correct, it is clear 
that out of this sum he did not apply 
about Rs. 5.000 to the purchase of 
butter or cream. 

It is further admitted by the counsel 
. that out of the sum received from the 
plaintiff Uttam Chand paid Rs. 1.000 
for a fine which had been imposed upon 
him by a criminal Court, and he also 
paid another sum of Rs. 1,000 to one 
Priihmi Chand in satisfaction of a pro¬ 
missory note, which had no connexion 
whatever with the butter contract. The 
breach was therefore on the part 
of Uttam Chand, and in these circum¬ 
stances the plaintiff was justified in 
refusing to make further payments to 
him, after he had discovered that the 
defendant was misapplying the funds 
supplied by liim. I hold therefore that 
the plaintiff’s suit has been rightly de¬ 
creed and this must be dismissed with 
costs. The decrec-shcet prepared by the 
lower Court is defective and should be 
corrected so as to grant the plaintiff 
a declaration to the effect that the 
money lying with the Assistant Con¬ 
troller of Dairy Farms, Circle 1, La¬ 
hore Cantonment, to the credit of 
Uttam Chand, defendant 2, on account 
of butter supplied to the Rawalpindi 
and Peshawar Government Dairies, is 
not liable to attachment in execution 
of the decree obtained by Tliakar Das, 
defendant 1, against Uttam Chand, de¬ 
fendant 2. 

Monroe^ /.—I agree. 

"V.S. Apifeal (lisviissed. 
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Dalip Singh, J. 

Bliulla —Plaintiff*—Appellant. 

V, 

Mihan Singh and anothei —Defendants 
—Respondents. 

Second Appeal No. 295 of 1932, De¬ 
cided on 20th October 1932, against de¬ 
cree of Dist. Judge, Jullundur. 
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Hindu Law — Alienation—Setting aside— 
Alienation not for valid necessity^Minor 
need not recoup benefit before setting aside 
alienation. 

Wliere it is found that the alienation was not 
for valid necessity even when the minor is bane- 
fited not exactly from the alienation, bub from 
subsequent events following the .alienation and 
to which tho alienation contributed, he is not in 
equity obliged to recoup the benefit before set¬ 
ting aside the alienation: A.l.R. 1932 £<a7i. 179. 
Di$t. LP 104 C 1] 

.S’. C. Manchandii for It. C. Man^ 
chanda —for Appellant. 

J. L. Kapur for Achhru Ram —for 
Respomlents. 

Claim .—For possession of 0 kanaU 
16 marlas of land along with shares of 
well, Sliamilat and Persian wheel, situate 
in the area of Mauza Dhonda, Tahsil 
Phillaur and for a declaration that tlie 
mortgage deed dated Gtli May 1921) is 
fictitious and without consideration and 
legal necessity and is void against tlie 
plaintiff's rights after the death of tho 
mortgagor. 

Judgment. — The learned District 
Jud"e found that the alienaiion was not 
for valid necessity. He - held that the 
minor having benefited not e.xactly from 
the alienation, but from subsequent 
events following the alienation and to 
which the alienation contributed, was in 
equity obliged to recoup the benefit 
know of no authority in support of this 
before setting aside the alienation. I 
proposition and none has been cited to me 
by learned counsel for respondent. The 
authority cited A. /. R. 1932 Lah. 179, is 
distinguishable. The finding there was that 
the alienation itself was for necessity. 
It has been contended here that the 
learned District Judge’s finding is the 
same really though the w’ords used are 
clifierent, but there is no force in this 
contention. I therefore accept the ap¬ 
peal and decree the plaintiff's claim. 
Parties will bear their own costs 
throughout, 

y.S. Appeal allowed. 
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Jai IjAIi, J. 

Milkhi Ram —PlaintilT—Appellant. 

V. 

GIIJar Mai —Defendant—Respondent. 

Second Appeal No. 1738 of 1931, De¬ 
cided on 24th October 193*2. 

(a) Transfer of Property Act (1882), S. 60 
— Redemption suit on mortgage deed—Mort¬ 
gagee cannot lead evidence to show that 
transaction was otherwise than mortgage— 
Evidence Act (1872), S. 92. 

Where the document on the face of it is a 
mortgage deed and the mere fact that the con¬ 


ditions of the deed are onerous does not alter 
the real nature of the tran.saction, it is not 
open to tho mortgagee in a suit for redemption 
to lead evidence to show that the transaction 
was other than what appears on the face of the 
document: 22 JU. 149 and A.I.R. 1917 P. C. 207 
Rel. on. [p 104 C 2) 

(b) Civil P. C. (1908), S. 35—Appeal suc¬ 
ceeding on objection not raised in lower 
Courts—Costs were disallowed. 

Where an objection on which the appellant 
succeeded in the High Court was not raised in 
the lower Courts the costs of tlie appeal to the 
successful appellants were disallowed. [P 104 C 21 

Fakir Chand anti Mohammad Amin — 
for Appellant. 

Shamair Chand —for Respondent. 

Judgment .— The appellant instituted 
a suit for the redemption of a mort¬ 
gage, which had been created by means 
of a registered mortgage-deed. The 
plea of the defendant mortgagee was 
that the transaction was really a sale 
and not a mortgage. The District 
Judge, on appeal, has held that, having 
regard to the circumstances, it had 
been established that the parties in¬ 
tended the transaction to be a sale and 
and not a mortgage and has conse¬ 
quently dismissed the suit. The mort¬ 
gagor has presented this second appeal} 
and Mr. Fakir Chand, advocate, on his! 
behalf contends that it was not open to! 
the lespondent to plead, in view of the; 
terms of the registered mortgage-deed ^ 
or to lead oral or circumstantial evi-' 
dence to show that the transaction was 
other than what appears on the lace of 
the document and in support ot this 
contention has cited Bal Kishen Das v. 
Legge (1) and Maiwg Kyin v. Ma 
Shwe Law (2), both judgments of the 
Privy Council, which fully support the 
contention of the learned counsel. 

Mr. Shamair Chand, on behalf of the 
respondents, contends tliat the terms of the 
deed are such tl\at it appears that the 
parties intended that the property should 
belong in ownership to his client. The 
document however on the face of it, is 
mortgage-deed and, as rightly remarked 
by the District Judge, the mere fact 
that the conditions of the deed are 
onerous does not alter the real natxire 
of the transaction. I consequently hold 
that it was not legally permissible to 
the District Judge to arrive at the con¬ 
clusion that the mortgage-deed was re¬ 
ally intended to be a sale-deed. The 
objection however was not raised, ex¬ 
cept in this Court, and therefore I do 
not consider that the appellant is en¬ 
titled to the costs of this appeal which 
is hereby accepted and the case re¬ 
manded to the District Judge with direc¬ 
tion to hear the appeal and to decide 
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the remaining question involved in it, 
his decree being hereby set aside. The 
costs of this appeal shall be borne by 
the parties. Court-fee on the memo, of 
appeal shall be refunded to the appel¬ 
lant. 

V.S. _ Appeal allowed. 

1. (1900) 22 All 149=^7 I A 5R'(P^C)" 

2. A I R 1917 r C 207=42 I C C42=44 I t 
236=45 Cal 320 (P C). 
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Addison and Agha Haidak, JT. 

Mt. liaashan Ara Begam —Appellant. 

V. 

Malivnul Beg —Respondent. 

Second Appeal No. 1900 of 1928, 
Decided on 28th November 1932. 

Adverse possession—Suit for possession 
brought on title—Plaintiff need not prove 
possession at period within 12 years of suit— 
Limitation Act (1908), Art. 144. 

In a suit for possession aud mesne profits 
when a plaintiff comes into Court relying upon 
bis title it is not necessary for him to prove that 
be bad been in possession at a period within 
12^ years prior to the commencement of the 
suit. It is sufficient if the plaintiff establishes 
a prima facie title and it is then for the defen¬ 
dant to substantiate the plea of adverse posses¬ 
sion: .-l./.Ii. 1919 .4». AOS, Poll) A.I B. 1930 
Lah. 60S and 135 I G 680, Bel. 07i: A.I.B. 1922 
Lah. 432. not Foil: A.I.B. 1927 Aff. 799 and 
A.I.B. 1928 Oudh 246. Be/. [P 106 C 1) 

Ajit Parshad —for Appellant. 

Bishen Narain —for Respondent. 

Agha Haidar, J .— This is a plain¬ 
tiff’s appeal arising out of a suit for 
possession of a certain house situate 
in Kucha Pandit in the city of Delhi 
and for recovery of a sum of Rs. 115 
on account of mesne profits. Both 
the Courts below have dismissed the 
plaintiff’s suit. The plaintiff has come 
up to this Court in second appeal. The 
following short pedigree table may be sub¬ 
joined here for facility of reference, as it 
would show at a glance the position 
of the plaintiff in the case: 

Wahid Beg 

r ‘ ‘ ^1 

Wazic All Beg Amir Beg 

Mt. Bausban Ara 

Begam (plaintiS)= 

Ata Ullah 

In the year 1902 Wazir Ali Beg 
brought a suit for ejectment against 
one Munir Hussain. The latter pleaded 
that he was the tenant of Amir Beg 
who had made a Wakf of the property 
in suit, and that Wazir Ali Beg had no 
share in it. On 14th July 1902, the Sub¬ 
ordinate Judge holding that Wazir Ali 
-Beg had a good title as* an heir de¬ 


creed the plaintiff’s claim. The present 
plaintiff. Mt. Roshan Ara Be^am, is, 
the only child and the heir nt Wazir 
Ali Beg. She nt first brought a suit 
for ejectment of the dcfenclant-rcspon- 
dent. Mahmud Beg, on tlic allcgaiitni 
that he was the plaintiff’s icnant. 
^lahmud Beg denied, the tenancy, 
with the result that the plaintiff’s 
suit was dismissed. Mt. Roshan .Ara 
Begam then instituted the present suit, 
out of which this second appeal has 
arisen on 22nd January 1027, against 
Mahmud Beg Tor possession on the 
ground of her title and also claimed 
mesne profits. The defendant, withouc 
claiming any title in himself, relied 
upon his long possession and denied the 
plaintiff’s claim. The learned Judge ol 
the lower appellate Court concurring 
with the trial Court held that tlic plain¬ 
tiff had succeeded in proving that the 
title was in her; but having regard to 
a decision ot a Division Bench of this 
Court (Broadway and Ahdul Qadir, JJ.> 
reported as Dinii v. Maleri Ram (1), 
he held that the onus of pro\ing that 
she was in possession within 12 years 
prior to the institution of tltc present 
suit was upon her and that, having 
failed to discharge it, her suit was 
rightly distnissed. He has clearly said 
in his judgment that the plaintiff' never 
alleged that she was in actual posses¬ 
sion of the house in suit and that in fact 
it was never her case that site had 
either been dispossessed or had dis¬ 
continued possession. Even the defen¬ 
dant nfcvcr pleaded that the plaintiff had 
been dispossessed or had disconttjuied 
her possession. There cannot be any 
doubt that the learned Distrtict Judge 
could not hold otherwise in view of the 
Division Bench decision of this Court, 
already noted. There are undoubtedly 
observations in that judgment which go 
to support the contention ot the respon¬ 
dent in the present case. But a recent 
Division Bench case of this Court de¬ 
cided by the Chief Justice and Broad¬ 
way, J., and reported as Daalu Mai v. 
Rawal Bakhs/i {A. /. R. 1930 La/i. 
608), fully supports the plaintiff’s case. 

In this case the applicability of Arts. 142 
and 144, Limitation Act, was discussed 
and it was pointed out that the rule 
th^t the onus lies upon the plaintiff to 
prove his possession prior to the time 
when he was admittedly dispossessed or 
discontinued possession applies only 
when the plaintiff has come into Court 
on the allegation of dispossession or 
discontinuance of possession as a part 
of his case. But when the plaintiff 


1. A I R 1922 Lah 432=03 Z C 171. 


106 Lahore Bura Beg v. Bashir Ahmad (Bhide, J.) 1933 


founded his claim upon title only, then 
it was for the defendant to establish his 
adverse possession over a period of 
12 years prior to the institution of the 
suit. In Kallu Mai v. Maman (2), de¬ 
cided by the Cltief Justice and Broad¬ 
way. J., we find a similar exposition of 
law. 

The case reported as Jai Chand 
Bahadur y. Girwar Singh (3), contains 

discussion of the case law on the 
sul>ject and Walsh, J., relying upon the 
decision of their Lordships ot the Privy 
Council in Secy, of State v. Chellikani 
Rama Rao (4), held that, when a plaintiff 
comes into Court relying upon his title 
it is not necessary for liim, as in a case 
falling under Art. 144, Limitation Act, 
to prove that he had been in possession 
at a period within 12 years prior to the 
commencement of the suit. It is sufli- 
cient if the plaintiff establishes a prima 
facie title and it is then for the defen¬ 
dant to substantiate the plea of adverse 
possession. In Ram. Surat Singh v. 
Badri Narain Singh (5), the law is 
clearly laid down practically on the 
same lines as in the case reported as 
Jai Chand Bahadur v. Girwar Singh 
(3). I may observe that, prior to the 
■decision of the case reported as Jai 
Chand Bahadur v. Girwar Singh (3), 
there was a considerable body of case 
law in the Allahabad High Court in 
which the view that in every suit for 
possession the plaintiff must prove not 
only a legal title but a subsisting title 
not barred by the law of limitation held 
ihe field. In other words the plaintiff 
had to prove in all suits for possession 
when his title was denied that he had 
been in possession during the 12 years 
prior to the institution of the suit. As 
Walsh. J.. in Jai Chand Bahadur v. 
Girwar Singh (3), rightly pointed out, 
>there does not seem to be any warrant 
for qualifying the word “title” and hold¬ 
ing that in every suit for possession 
the plaintiff must prove a “subsisting 
title” before he can succeed in Iris 
elaim. A single Judge case reported as 
t'aqir Bakhsh Singh v. Prag Singh, 
A. /. R. 1928 Oudh 246, also lays 
down the law on the same lines as Jai 
Chand Bahadur v. Girwar Singh (3), 
and I fully approve of it. 

These cases clearly support the con¬ 
tention of the plaintiff whohasprovedher 
title and it will be for the defendant to 

~2. (193dri35^(3~660’. 

3. a I K 1919 All 403=52 I C 366=41 All 

669. 

4. A I R 1916 P C 21=35 I C 902=43 I A 
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6. AIR 1927 All 799=102 I C 814=50 All 
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prove that his possession was adverse for 
a period of 12 years prior to the insti¬ 
tution of the suit. As the case had 
been decided on a preliminary point in 
the Court below I would accept this ap¬ 
peal and, setting aside the judgment 
and decree of the lower appellate Court, 
remand the case, under O. 41, R. 23, 
Civil P. C., to that Court for disposal 
of the remaining issues according to 
law. Costs would abide the event. 

Addison, J. —I agree. 

V.S. Case remanded. 
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Bhide, J. 

Bura Beg and others —Appellants. 

V. 

Bashir Ahmad and others —Respdts. 

. Second Appeal No. 180 of 1931, De¬ 
cided on 13th October 1932, from decree 
of Dist. Judge, Hoshiarpur, D/- 10th 
November 1930. 

Landlord and Tenant—Non*ancestral pro¬ 
perty— Proprietor claiming it on death of 
last holder—He must prove custom; otherwise 
.it is escheated to Crown—Custom (Punjab)— 
Crown. 

Where in a suit for possession of land brought 
by the proprietors of a certain “patbi" of the vil¬ 
lage, the proprietors claim the non-ancestral 
land on the ground that the last holder had died 
without any heir, in order to succeed to such a 
claim the claimants must prove a custom to that 
eflect; failure to prove such a custom entails an 
escheat of the property in that village to the 
Crown. [P J07 C 1] 

M. C. Mahajan and Asghor Beg —for 
Appellants. 

Fakir Chand —for Respondents. 

Judgment. — This second appeal 
arises out of a suit for possession of 
land. The appellants are the proprie¬ 
tors of Patti Rajputan of the village 
and claim the land on the ground that 
the last holder had died without any 
heir. The Courts below have found that 
part of the property was ancestral while 
a few khasra numbers, namely, Nos. 103, 
127, 142 and 148 were non-ancestral 
The defendants were held to be entitled 
to the ancestral land owing toUhe rever¬ 
sion of the property to the donor’s line. As 
regards the non-ancestral property it 
was held that the plaintiffs had failed 
to establish that they, as proprietors 
of the village, were entitled to succeed 
to it and hence the suit was dismissed 
by the Courts below. The learned Dis¬ 
trict Judge also has expressed the opi¬ 
nion that the property would escheat to 
Government. 

The learned counsel for the appel¬ 
lants has urged that the learned Dis¬ 
trict Judge -has made out an entirely 
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new case- inasmuch as he raised the 
.<luestlon of escheat to Government suo 
motu and that therefore the case should 
be remanded to enable the plaintiffs to 
meet this position. I do not however 
find any adequate justification tor adopt¬ 
ing this course. The plaintiffs relied 
on custom to establish their claim. The 
learned District Judge had therefore to 
ascertain what the custom was. He 
considered the custom on the point as 
laid down in Art. 28 of Rattigan’s 
Digest of Customary Law and also in 
the Riwajiain of the village and came 
to the conclusion that the plaintiffs were 
not entitled to succeed but that the land 
would go to the Crown by escheat. 
It does not appear therefore that the 
learned District Judge has set up any 
new case. If his decision on the ques¬ 
tion of custom is incorrect, as alleged 
by the learned counsel for the appel¬ 
lants. it was his duty to secure the 
certificate from the learned District 
Judge as required by S. 41, Punjab 
Courts Act, to enable him to challenge 
it but no such certificate has been 
secured. In these circumstances tliis 
appeal must fail and it is accordingly 
dismissed with costs. 

V.S. Appeal dismissed . 
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Harrison and Addison, JJ. 

Mohammad Bakhsh —Defendant—Ap. 
pellant. 

V. 

• Mt. Jeo —Plaintiff—Respondent. 

First Appeal No. 1809 of 1927, De¬ 
cided on 2nd March 1932, against decree 
of Senior Sub-Judge, Lyallpuv, D/- 20th 
June 1927. 

Custom—(Punjob) Succession—Hosfaiar* 

' pur District—Daughter is excluded by collate¬ 
ral* if within third degree. 

The custom of inheritance in the Hoshiarpur 
District is peculiar in that daughters up to a 
point are excluded both from ancestral and self- 
acquired property by near collaterals bub as a 
sort of return they come into their own again by 
excluding the more distant collaterals and in 
most cases those beyond the third degree. 

[P 108 0 1] 

Abdul Rashid and M. A. Majid —for 
Appellant. 

R. 0. Manokanda and S. C. Man- 
ehanda —for Respondent. 

Judgmeni ,—^The necessary facts in 
this case are that one Ali Ahniad ac¬ 
quired some occupancy rights and gave 
one-half of them to his brother Dina 
and these Dina converted into full pro¬ 
prietorship by paying the necessary 

J tzrana. Dina had a son Ibrahim and 
'daughter Mt. Jio; and Ibrahim had 


two cluldrcii. a son Muhammad Sliarif 
and a daughter Mt. Sharifaii. In the 
epidemic of 1918 the whole of Dina’s 
family including liimself was wij)ed out, 
Mt. Jio alone surviving. Ali Ahmad 
has been succeeded by his son Muham¬ 
mad Bakhsh. On Dina’s death the land 
in suit, of which Ali Ahmad had origi¬ 
nally made a gift of the occupancy 
rights to Dina, was mutated in favour 
of Muhammad Bakhsh and has re- 
tnained with liim ever since. Eight 
years later Mt. Jio brought this suit, 
she being married in another village. 
She^ has been financed by a zaildar and 
it is suggested with some show of 
reason that the true cause for the liti¬ 
gation is the dispute between Muham¬ 
mad Bakhsh and Nizam Din over the 
Lambardarship of this village. Mt, .lie’s 
suit has been decreed, it being found 
that the property being self acquired 
she succeeds in preference to Muham¬ 
mad Bakhsh, and it has been louml as 
a fact that Dina was the last of his 
family to die. On appeal two points 
are agitated, the first that Dina was 
not the last of his family to die and 
that the entry in the chaukidar’s book 
to this effect is wrong and has been 
wrongly read and that his sou and 
grandson, or at any rale one ot them, 
survived him. It is urged that Mt. Jio 
has no position at all; as being at best 
the sister and not the daughter of the 
last owner. The second point is that 
granted that Dina was the last to die, 
Mt. Jio has no right to succeed aS 
against Muhammad Bakhsh. 

Now, on the first point we have been 
taken through the whole of the evi¬ 
dence. It is doubtless full of exaggera¬ 
tions and we are asked to believe that 
witnesses remember eight years later 
the exact hour of the day on wliich not 
only one member but several members 
of the family died. What evidence there 
is supports the finding of the trial 
Court and there is no reason to suppose 
that the order in which the entries have 
been made in the chaukidar’s register 
is wrong. We therefore hold that the 
finding is correct and that Dina did die 
last of his family and after liis son and 
his grandson and his granddaughter. 
On the question of whether Mt. Jio, a 
daughter excludes Muhammad Bakhsh, 
a brother’s son, from succeeding to 
self-acquired property, both sides curio¬ 
usly enough relied upon the same para¬ 
graph in the riwajiam of the Hoshiarpur 
District. This is para. 45, which, while 
describing in detail the extent to which 
daughters exclude collaterals sometimes 
in the third and sometimes in the fifth 
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degree in succession to ancestral pro¬ 
perty, gives the daughter no right over 
collaterals in the matter of self-acquired 
]>roperly. This answer has been consi¬ 
dered in Pir Bakhsh v. Abo (1) and 
the opinion wMch can be said to have 
been to some extent obiter w<xs that 
while a reply of tliis sort, which makes 
no distinction between ancestral and 
fieif-accjiiircd property, must ordinarily 
bo read as referring only to ancestral 
proj)crty, the whole scheme and con¬ 
tents of this volume show that the dis- 
tint'iion between self-acquired and an¬ 
cestral property was kept consistently 
before the persons examined and in 
<inestion after question they drew a do- 
hniie distinction between the two and 
that it must therefore be taken that in 
answer to question No. 45 the persons 
replying understood quite clearly that 
there was this distinction and meant to 
indicate that the rule of succession to 
ancestral and self-acquired property was 
precisely the same. It is quite clear 
that, even though unsupported by in¬ 
stances, this reply, if not rebutted must 
decide the question. Not only is there 
no rebuttal, but there is definite and 
substantial oral evidence in support of 
this entry and taking this with the entry, 
especially when read with the remain¬ 
der of the volume we find it established 
that the custom of inheritance in the 
lioshiarpur District is peculiar in that 
daughters up to a point are excluded 
both from ancestral and self-acquired 
property by near collaterals, but, as a 
sort of return they come into their own 
again by excluding the more distant 
collaterals and in most cases those be¬ 
yond the third degree. No sufficient 
reason is shown in our opinion for 
remanding case for further evidence. 
Wc are of opinion that this appeal 
must succeed and the suit be dismissed. 
Parties to bear their own costs through¬ 
out. 

S.R. Apj^eal accepted. 

1. A I R 1925 Lah 306=83 I C 71=6 Lah 
332. 
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Dalip Singh, J. 

Amar Singh —Appellant. 

V. 

Khalsa Bank Ltd., Gujranwala —Res¬ 
pondent. 

Misc. First Appeal No. 375 of 1932, 
Decided on 27th October 1932, against 
order of Dist. Judge, Gujranwala, D/- 21st 
November 1931. 

Companies Act (1913), S. 40—Entry of per¬ 
son’s name in register of members—Presump¬ 
tion. 


Bank Ltd. (Dalip Singh, J.) 1933 

The entry of a per.'ion’s name in the registe' 
of members casts the onus on that person to 
prove th.-it he was not duly a member of the 
Company. [P108 C 2] 

Narotam Sijigh —for Appellant. 

Shamair Cliand —for Respondent. 

Judgment .—The appellant in this 
case has been put on the list of contri¬ 
butories of the Khalsa Bank Limited, 
Gujranwala, in liquidation, by the learn¬ 
ed District Judge and he objects. His 
main plea in the Court below was that 
he put in two applications: one as ma¬ 
nager of the Model Press, and the other 
as proprietor of the Model Press. As 
manager of the Model Press no shares 
were allotted to him but shares were 
allotted to him on his application as 
proprietor of the Model Press. This 
application however according to him, 
was a conditional application requiring 
certain people to be directors of the 
Bank etc., and has been done away 
with by some officials of the Company 
to suit their own ends. The application 
as manager is on the record as 
Ex. O-A. The learned District Judge 
has given good reasons for holding that 
the substitution of the proprietor for 
tnanager in the register of members 
is a mere clerical mistake and that 
the story of the appellant that he made 
two applications is incorrect and is not 
proved. The appellant before me gave 
a further explanation that his ori¬ 
ginal application, which bore no condi¬ 
tions, was withdrawn by Iiim on learn¬ 
ing that the directors were not to be 
appointed and he then put in the condi¬ 
tional application. This story is so utter¬ 
ly improbable that I cannot accept it 
for a moment. I therefore consider that 
the entry in the register of members 
cast the onus on the appellant to prove 
that he was not duly a member of . the 
Company. 

The only thing the learned counsel 
for the appellant can point to is that 
while there is a letter mentioned as 
sent to the appellant in the despatch 
register, no such letter finds a place 
in the peon book. But this is immaterial 
for obviously the peon book on exami¬ 
nation shows that only local letters 
or letters which were sent on postal 
certificates were given to the peon. 
1 consider therefore that there is a fair 
presumption that the allotment letter 
was duly sent to the appellant. In any 
event his own letters subsequently show 
that he came to know that he had 
been entered as a member in the regis¬ 
ter of the members, and though he 
protested, he took no steps at any tune 
to have his name duly removed froi^i 
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the register. I therefore hold that the 
appeal fails and is dismissed with 
costs. 

V.S. I dismissed. 
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Trk Grand and IMonrok, JJ . 
Giilzari Mai and anothei —Appellants. 

V, 

Maghi Mai and others —Bespondents. 

First Appeal No. 1719 of 1931, Deci¬ 
ded on 1st December 1932. 

(a) Civil P. c. (1908), O. 22. R. 9—R. 9 
does not bar fresh suit brought on dis¬ 
similar causes of action. 

The abatement by the death of a pvo-forma 
defendant (vendee) in a former suit brought by 
the mortgagor against the mortgagee for the 
redemption of his mortgage does not bar under 
O. 22, R. 9, a fresh suit brought by the mort¬ 
gagor against the representatives of the vendee 
for the recovery of part of the purchase-money 
■alleging that the vendee had failed to redeem 
the mortgage as stipulated in the sale deed. 

LP no c n 

(b) Limitation Act (1908). Art. 132—Suit 
by vendor against vendee for recovery of 
part of purchase-money—Suit being one to 
enforce charge on immovable property is 
Soverned by Art. 132 — T. P. Act (1882). 
S. 55(4){b).^ 

Where a suit is brought by the plaintiff as an 
unpaid vendor claiming for the recovery of a 
certain sum of money on the security of the two- 
thirds of the immovable property sold, such a 
BUit becomes a snit to enforce payment of money 
. Alleged to be charged on immovable property and 
as aiicb it is governed by Art. 132. [P nO C 2] 
Qitaere.-y-Altornatively, a claim brought by 
the plaintiff after having paid the amount to the 
creditor to avoid loss to himself, whether is 
governed by Art. 116 read with Art. 83 or by 
Art. 61: 34 All. 429, Expl. and Dist] Case laio 
referred. [P m q 2 ] 

Mada'n Lai Sethi and Amar Nath 
Chopra —for Appellants. 

Shamair Chand, Qabul Chand, Jagan 
Nath Malhotra and Mam Lai Anand — 
for Respondents. 

Chand, /.—The facts of the 
litigation which has given rise to this 
appeal are as follows: Nanda Mai, the 
predecessor-in-interest of the plaintififs- 
appellants, owned six shops and a two- 
third share in a haveli situate in Kasur 
town, the remaining one-third of the 
Jhayeli being the property of Maghi 
Mai, defendant 1, and Shankar Das, 
^ther of defendants 2 and 3. On 16th 
October 19t)2, Nanda Mai mortgaged 
the SIX shops and his share in the haveli 
to Narain Mai and Pala Mai for Rupees 
6,000. The mortgage was with posses¬ 
sion. On 16th September 1921, Nanda 
Mai sold by registered deed his two- 
third share in the haveli to Maghi 
Mai, defendant 1, and Shankar Das 
^or Rs, 10,000. Out of the sale pr^e. 


Rs. 5,000 was j)aitl in t a.sh to iho 
vendors, and ihc remaining Ks. 5.U00 
M'as left with the vchlU'cs lor paynunt 
to the mortgagees. Tlic vendees u.ok no 
action to redeem the inorigagc for more 
lhan two years and on 30lh Ajiril 1924, 
plainiilts served them with a noliee 
asking them to redeem ilic mortgage 
without furtlier delay, so iliat t!ic plaiii- 
titi's might be able to get back tlic six 
shops free from the iiKum1)rance.s. 
Die vendees replied on 12lh May 1924, 
saying tliat the demand ol the ven¬ 
dors was premature as no time was 
for redemption has been fixed and that 
they could pay the mortgagees at 
any time during the currency of the 
mortgage. Thc^ vendors were nauirally 
anxious to avoid further loss to them¬ 
selves and therefore they filed a suit 
for redemption against the mortgagees 
in the Court of the Senior Sul^ordinate 
Judge, Lahore, on 17tli December 
1925. In that suit the vendees (Maghi 
Mai and Shankar Das) also were im¬ 
pleaded as pro forma defendants. 
During the pendency of this suit Shan¬ 
kar Das died and his representatives were 
not brought on the record within 
ninety days. The Senior Subordinate 
Judge held that the suit had abated 
as against both the pro forma defendants 
but ^ that this did not aflect the case 
against the mortgagees. He accordingly 
proceeded to trial on the merits and 
granted the plaintiffs a preiiminarv de¬ 
cree under O. 34, R. 7, (or redemp¬ 
tion on payment of Rs. 5,000 witliin 
one^ month. This amount was duly de¬ 
posited in Court by tlie plaintiffs on 
15th February 1928. The mortgagees 
went in appeal to the District Judge, 
but the appeal was dismissed on 20th 
December 1928. A second appeal was 
lodged in this Court and tliis also 
was unsuccessful. The Senior Subordi¬ 
nate Judge accordingly passed a final 
decree in redemption suit on 18th June 
1930, 

On 16th December 1930, the present 
action was brought by the plaintiffs 
against Maglii Mai and the sons of 
Shankar Das asking for a decree for 
Rs. 6,000 “on the security of two- 
third share of the haveli." It was also 
prayed that a decree against the other 
property of the defendants and the per¬ 
son of Maghi Mai be passed. The sum 
claimed was made up of Rs. 5,000 
which the plaintiffs had to pay to the 
mortgagees on failure of the defendants 
to redeem the mortgage in accordance 
with the stipulatien in the sale-deed, 
and Rs. 1,000 as damages. The de¬ 
fendants pleaded inter alia that the 
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suit was not maintainable under O. 22, 
R. 9, by reason of the abatement of 
former suit against Maghi Mai and 
Shankar Das, and that it was time- 
barred. The learned Subordinate Judge 
has sustained the first objection, and 
has also held the suit to be barred by 
limitation under Art. 116 of Act 9 ot 
1908 against defendants 2 and 3, the 
claim against the first defendant having 
been found to have been within time 
by reason of an acknowledgment of 
liability made by him within six years 
of the suit. 


In my opinion there is no substance 
in the plea that O. 22. R. 9, is a bar 
to the maintainability of this suit. The 
present defendants were admittedly pro¬ 
forma parlies to the previous suit and 
it is clear from the plaint in that 
case that no cause of action had been 
disclosed, nor any relief claimed, 
against them. It is aho beyond ques- 
iiion that the nature of the two suits 
is wholly dissimilar. The former suit 
was one against the mortgagees for 
redemption of the mortgage which had 
been effected in their favour by the 
|predeccssor-in-interest of the plaintiffs 
in 1902; while the present suit is for 
recovery from the vendees of the amount 
which they had undertaken to pay to 
the mortgagees but which on their 
failure to do so the plaintiffs had been 
compelled to pay from their own pocket 
in order to avoid further loss to them¬ 
selves. The causes for action for the 
two suits are thus entirely different. 
Indeed, it is obvious from the plaint 
in the present case that the alleged 
cause of action arose after, and in 
consequence of, the decision in the pre¬ 
vious suit. The finding of the Subordi¬ 
nate Judge appears to have been based 
on a misunderstanding of para. 10 ot 
the plaint in the former suit and can- 
not be maintained. I hold therefore that 
O. 22, R. 9. which bars a fresh suit 
based on the same cause of action on 
which an earlier suit has been instituted 
has no application to the facts of this 
case. In deciding the question ot limi¬ 
tation, the allegations in the plaint and 
the relief sought have to be carefully 
examined, as stated already, the plain¬ 
tiffs in the first instance ask for a 
decree for a recovery of a certain sum 
of money “on the security of two- 
thirds of the haveli” and the ground 
of their claim is that “as unpaid ven¬ 
dors,” and also because they had to 
pay to the mortgagees the amount on 
foot of the mortgage, which under the 
terms of the sale the defendants were 
bound to pay^ they have a charge on 


this part of the haveli for- the sum 
sued for. It is clear that in this part 
of the claim, as laid in the plaint, 
the plaintiffs seek to enforce payment. 
of money alleged to be charged on 
immovable property, and as such it is 
governed by Art. 132, Lim. Act, which 
prescribed a period of twelve years ■ 
from the date when the money became 
due. In this view of the case, the claim 
is obviously within time. 

The learned Subordinate Judge has 
dealt with the question simply from the 
point of view of the alternative claim 
for relief against defendant 1 perso¬ 
nally and against the property of defen¬ 
dants 2 and 3, and has followed 
Roghuhar Rai v. Jaij Rai (1). That 
case is clearly distinguishable, as there; 
the vendor had not paid off the credi¬ 
tors and the question whether second 
cause of action would arise if and 
when the plaintiff had made the pay¬ 
ment and sustained the actual loss, 
was not finally decided: see p. 437. 
The learned Judges however made certain^ 
observations which lend supp6rt to the 
view that a second cause of action 
would not arise in such a contingency. 
These observations, which were admit¬ 
tedly in the nature of obiter dicta, were- 
considered by a Division Bench of same'- 
Court in Sarju Misra v. Ghulam Husain 
(2), and it was held that a claim of this 
kind brought after the plaintiff had paid^ 
the amount to the creditor to avoid loss 
to himself, is governed by Art. 61 and 
that the terminus a quo is the date of 
the payment. The same view had been 
taken previously at Allahabad in Hakim 
Ali Khan v. Dalip Singh (3), and was 
again adopted in Dinanath Mahish v. 
Nabakumar Hojra (4) and Shib Lat 
v. Munni Lai (5). It may be mentioned 
however that Raghubar Rai v. Jai'r. 
Rai (1) was followed, though not with-' 
out hesitation, by a Single Bench at 
Allahabad in Ram Narain v. Nihal 
Singh (6), and also by a Single Bench 
of our own Court in Mehar Chand v. 
Shanti Sarup (7), but it appears that 
in neither case was the attention of 
the learned Judge drawn to the subsequent 
rulings of the Allahabad Court cited, 
above in which a contrary opinion had' 
been expressed. Moreover in Mehar 
Chand v. Shanti Sarup (7), the suit 
was wit hin time whether Art. 116 or 

1. (1912) 34 All 429=14 I C 244. ^ 

2. (1920) 63 I C 87. 

3. (1913) 19 I C 676. 

4. A I R 1921 Cal 792=70 I C 542. 

5. A I R 1922 All 153=63 I C 604=44 All 
67. 

6. A I R 1925 All 488=87 I C 804. 

7^ A I R 1929 Lah 395=118 I C 445. - 
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Art. 61 applied and therefore it was not 
necessary to decide wliich of these arti¬ 
cles really governed the case. 

The question again came up for con¬ 
sideration before the Allahabad Court 
in K^edar Natfi v. Har Gnvind (8) 
^yhere Kanahya Lai. J., held that the 
limitation for a suit to recover damages 
in such a case is that provided in 
Art. 83 and that time runs from the 
date when plaintiff pays off the person 
to whom the money had to be paid. 

The other learned Judge, Ashworth. J.. 
however held that the suit was one based 
on a breach of a registered contract and 
therefore governed by Art. 116 and 
that the starting point for the limitation 
Nvas the date of actual injury to the plaiii- 
tiff, that is to say, the date on ^^’Iuch 
payment was made by him. As the 
particulai' suit which the learned Judges 
were deciding was within time accord¬ 
ing to either view, it was not thought 
necessary to refer the matter to a 
third Judge for decision as to which 
of these two views was correct. In Ram 
Rachhya Singh v. Raghunaih Prasad 
(9), a Division Bench of that Court, 
following Daswant Singh v. Ramzan 
Ali (10), held that Art. 116 was ap¬ 
plicable to such cases, and that the 
terminus a quo was the date on wliich 
the contract was deemed to have been 
broken, viz., the date when either there 
was repudiation of liability "under it, 
or when the contract had became impo¬ 
ssible of performance on account of 
the debt having been satisfied by the 
plaintiff. As the suit was within time 
from either of these dates it was 
not definitely decided as to which of 
them was the real starting point of 
limitation. The learned Judges how¬ 
ever considered at great length the 
obiter dictum in Raghubar Rai v. Jaij 
Rai (1), that time ran from the date 
of the execution of the sale-deed, and 
held that it was unsound. 

In Calcutta the only case bearing 
on the. point, which I have been able 
to discover, is Ram Burai Singh v. 
Mohendra Prasad (11) where Lawrence 
Jenkins, C. J., and Chatterji, J., held 
that where a person purchases an equity 
of redemption subject to a mortgage 
and pays merely for the value of- that 
equity, he contracts to protect his ven¬ 
dor from the obligation of the mort¬ 
gage and buyer’s contract with the 
mortgagor is that the debt shall not fall 
upon him. Such a co ntract is one of 

8. A I B 1926 All 606=96 I 0 918^ 

9. A 1 B 1980 Pat 46=122 I 0 244=8 Pat ^60 

10. (1907) 6 0 li J 898. 
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indemnity and the buyer is boiuul witli- 
out any apccific contract to inclcmnily tlic 
seller. The learned Judges were of opiiiion 
that if in such cases the vendor has to 
pay the mortgagee and sues the vendee 
to recover the amount so paid, tlie 
suit IS governed by Art. 83 extended 
by Art. 116, and that the starting point 
of hmitaiion is the date when the plain- 
till is actually damnified. In this con¬ 
nection, it might be useful ^o 'i-'efer 
to a decision of our own Court reported 
^ Abdul Aziz Khan v. jWnhomed 
Bakhsh (12) in wliich Art. 116 was. 
applied, the starting point being held 
to be the date on which tlic plaintiff 
was damnified. It may however be 
stated that the facts of that case were 
not on all fours with those of the case 
before us. 

After a careful consideration nf the 
allegations in the plaint, and having 
regard to the authorities discussed 
above. I am of opinion that tlic obiter 
dicta in Raghubar Rai v. Jaij Rai (1;, 
which the learned Subordinate judge 
has followed, do not lay down the law 
correctly and that this part of the plain- 
tiffs’ claim is governed eitlicr by- 
Art. 116, read with Art. 83, under 
which the plaintiffs could bring their 
suit within six years from the date 
when they actually sustained the loss, 
or Art. 61 under which they could sue! 
within three years from the date ofl 
the payment. It is not necessary for; 
the purposes of the present case to' 
express a final opinion as to which of' 
these two articles is applicable, for in; 
either case the suit is within time,i 
having been instituted withiji three years’ 
from 15th February 1928, when the! 
plaintiffs made the payment to themort-! 
gagees. I would accordingly accept the! 
appeal, set aside the judgment and de¬ 
cree of the Subordinate Judge and re* 
mand the case under O. 41, R. 23: 
for trial on the merits. Court-fee on 
appeal shall be refunded; other costs 
shall be costs in the cause. Counsel ' 
lor both parties have been directed to 
cause their respective clients to appear 
before the Subordinate Judge on 19th 
December 1932, when he shall frame 
the issues on the remaining points which 
arise for decision in the case and fix 
ATI early date for evidence. 

Monroe, J, —I agree. 

^_ Appeal allowed. 

12. A I R 1921 Lab 260=64 I C 431=2 Lab* 
316, 
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.Tai Lal, J. 


Kuynn KliiJii and (mother —Plaintiffs 
—Appellants. 

V. 

Iliiri lioin and others — Defendants— 
Bcspnndents. 

Secni^d Appeal No. '27f» of 1932, 
Decided on 7th July 1932, against decree 
■of Sul)-Jndge, First Class, Gujrafc, D/- 
13tli November 1931. 

Limitation Act (1908). Arts. 97, 115 and 
120 — Payments made by judgment-debtor 
certified in previous applications but credit 
not given for them in final application—Exe* 
cution taken for full amount resulting in 
realization of amount in excess of amount 
due—Suit for recovery of excess—Art. 97 
^oes not apply—Art. 115 may apply but in 
all probability Art. 120 applies. 

Whore the decree-holder certifies to the Court 
the p.ivmentscf the amounts made to him by the 
judgment-debtor in his previous appHcatious for 
execution but fails to give credit for the amounts 
in his final application for execution and exe¬ 
cutes the decree for the full amount and pur¬ 
chases the house of the judgment-debtor sold in 
execution, Art. 97 does not apply to a suit 
brought for the recovery of the amouut realized 
in excess of the amount due. Art. 116 ma 3 ' 
«applv but in all probility the case is governed 
by .Art. 120 and the limitation starts from the 
date when the house is sold and not from the 
date when the applicatdon is filed: 79 P. P. 
18 ^ 2 . not Foil. [P 112 C 2] 


Mohammad Monii —for Appellants. 

V. N. Sethi — for Respondents. 

Judgment .—The only que^^n in 
tliis case is one of limitation. The briei 
facts of the case are that the respon¬ 
dent obtained a money .aec^e 
against the predecessor in the interest 
of the appellant and in execuUon of 
that money decree he realised the 
amount, involved in the present suit, 
in excess of the amount due to turn un¬ 
der the decree. It appears that he had 
received some amounts from the judg¬ 
ment-debtor which in the previous ap¬ 
plication for execution he admitted as 
having received from liim but in the 
final application that he made on 8th 
October 1925, he did not give credits 
for the amounts which he had previously 
admitted to have received and executed 
the decree for the full amount and on 
19th November 1927, had a house of 
the judgment-debtor sold, which he 
purchased himself. It having been found 
that the amount claimed in the present 
suit by the previous judgment-debtor 
was actually realized by the respon¬ 
dent in excess of the amount which was 


really due to him under the decree, 
the question is what article of the 
Limitation Act applies to the suit and 
from what date the period be counted. 
In Ganpat v. Ki/pa Ram (1) Art. 115, 
Lim. Act, was held to be applicable 
to a suit of this nature. It must how¬ 
ever be noted that in tliat case the 
decree-holder had not certified the pay¬ 
ment at all to the executing Court 
whereas in the present case he had 
previously certified to the Court the 
payment of the amount to him by the 
judgment-debtor. Art. 97 also was in 
the alternative considered to be pos¬ 
sibly applicable to the facts of that 
case. 

In my opinion Art. 97 does not ap¬ 
ply, Art. 115 may apply and in all 
probability the present case is govern¬ 
ed by Art. 120, Lim. Act, owing to 
the fact that the decree-holder had 
actually certified the payment in Court 
but in the final application for execu¬ 
tion omitted to give credit for it. Even 
if Art. 115 were applicable, the limita¬ 
tion, in my opinion, would start from 
19th November 1927. when the appel¬ 
lant’s house was sold. In the Chief 
Court judgment already cited an opi¬ 
nion was expressed that the limita¬ 
tion starts from the date of the appli¬ 
cation for execution of the decree^ be¬ 
cause it is on that date tliere is a 
breach of contract by the decree-holder 
to give credit for the amount received 
by him. Assuming that Art. 115 was 
applicable to the facts of the reported 
case it was not necessary to decide 
from what date time would begin to 
run as the suit had been instituted 
within three years from the earliest 
date and was clearly within time, 
i. e., even if time were counted from 
the date of the application. The suit, 
in my opinion, was within time in this 
case and the view of the learned Senior 
Subordinate Judge is erroneous. No 
other point was urged before me by 
either party. The consequence is that 
this appeal is accepted, the decree of 
the Senior Sobordinate Judge set aside 
and that of the trial Court restored with 
costs throughout. 

P.N./r.K. Appeal allowed* 


1. (1892) 79 P R 18S2. 
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Bhide, J. 

Banarsi Das^Kapur Chand — Judg. 
ment-debtors—Appellants. 

V. 

J^Iaman Chand^JRadha Kishan and 
ethers Creditors—Respondents. 

Misc. First Appeal No. 681 of 1932, 

Decided on 9th July 1932, against order 

of Dist. Judge, Ludhiana, D/- 25th April 
1932. 

Provincial Insolvency Act (1920), 
S. 6 (g)—Even temporary suspension amounts 
to act of insolvency. 

ternporary suspension of payment until 
the debtors are able to sell or mortgage their pro¬ 
perty does amount to an “act of insolvency”; 
Crook V. ^forley, (1891) A. C. 810, Fall. 

Provincial Insolvency Act (1920)^ 
S. 6 (g)—Inability to pay debts when amounts 
to act of insolvency illustrated—Test is effect 
produced on minds of creditors. 

A mere declaration that a person is unable to 
^^ay his debts docs not by itself amount to an 
actof insolvency”, but coupled with the con¬ 
text and the surrounding circumstances it may 
amount to such an act. The test is the effect 
which the declaration would produce on the 
minds of the creditors in view of all the circurn- 

^ . [Pill 0 2 ] 

ilie debtors were in embarrassed circumstances 
and were not iu a position to pay their debts. 
They called a meeting of their creditors and 
offered to mortgage their property to enable them 
to meet their liabilities and negotiations were 
started for the purpose but fell through. They 
further stated that they intended to deal with 
the creditors collectively and not individually: 

^ Meld: that the circumstances were sufficient to 
induce the creditors to believe that- the debtor 
intended to suspend payment and was therefore 
tantamount to notice to that effect within the 
meaning of S. 6 (g): Crook v. Morley, (18J1) A.C. 
816, Rel, on, q 2 j 

(c) Provincial Insolvency Act (1920) 

S, 6 (g)—Notice. * 

The notice required by S. C, Cl. (g) need not 
be iu writing: A. I. li. 1929 Lah. 136 and A. I. 
R. 1926 Sind. 246, Rol. on. [P 114 0 2] 

Mehr Chand Mahajan and Nawal 
Kishore —for Appellants. 

Jagan Nath Aggarwal and Krishna 
Sarup —for Respondents. 

Judgment. —This is an appeal by the 
proprietors of a firm named Banarsi 
Das-Kapur Chand who were adjudi¬ 
cated insolvents on the application of 
some of their creditors. The “act of 
insolvency” alleged to have been com¬ 
mitted by them on which the insolvency 
petition was founded was that they called 
a meeting of the creditors at their house 
aiid intimated that they were unable 
to pay their debts and had suspended 
I^yment. The only point for decision in 
this appeal is whether the alleged “act of 

1933 L/15 k 16 


insolvency" has been proved. The peti¬ 
tioning creditors produced eleven wit¬ 
nesses m support of their allegations, 
ihe appellants tried to make out 
in their evidence that no such mcct- 
ing as alleged by the crecUtors was 
callea, but the evidence produced in 
this respect was worthless. It was re- 

1 learned District Judge 

and lias not been relied upon before 
me. The learned District Judge found 
after considering the entire evidence 
that a meeting was called as alleged 
by the petitioning creditors, that the 
appeUants declared that they had no 
liquid assets to meet their liabilities 
and that they were not in a position 
to pay their debts witliin a reasonable 
time. They offered to mortgage their 

enable them to meet their 
liabilities and negotiations were started 
for the purpose but fell through. The 
learned Judge further found that the 
appellants stated that they intended to 
deal v/ith creditors collectively and not 
individually, and held that this coupled 
with the declaration of their inability 
to pay their debts was tantamount to 
a notice to suspend payment. Reliance 
was placed in tliis respect on Gunuukh 
Singh V. Ram Ditta Mat (1). 

The learned Counsel for the 
pellants has taken me through 
material ponions of the evidence 

I have no hesitation in agreeing _ 

the findings of the learned District 
Judge. There can be no doubt that the 
appellants were in enibarasscd circum¬ 
stances and were not in a position to 
pay their debts. According t<) the state-, 
meat of Tilak Ram himself (one of: 
the appellants) the appellants’ dcbts| 
amount to about Rs. 56,000. The ap-' 
pellants have stated that the property 
is worth about two lacs, but there is 

.... . _ prove this and I 

I feel little doubt that if they had pro-i 
perty of this value, they woulcl not' 
have found it difficult to pay their debtsi 
by selling a portion of it and would not' 
have found it necessary to call a meet-' 
mg of their creditors as they did. As 
regards the finding of the learned Dis- 
t^ict Judge that the appeUants dcclarcdi 
at the meeting that they meant to pavi 
their creditors collectively and not iii-i 
dividually, it was urged that one ofi 
the witnesses whom the learned District 
Judge considered to be disinterested 
has not supported tl:^ allegation, 
but there is 1 think sufficient other, 
evidence to support the learned Judge’s! 
finding. Gurmukh Singh v. Ram Ditta 
Mai (1), relied upon by the learned Dis- 

l, A I R 1926 Lah 136=112 I 


ap- 

tlie 

and 

with 
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trict Judge undoubtedly supported his 
view that the declarations and acts prov¬ 
ed amount to a notice of suspension of 
payment within the meaning of Cl. (g), 
S. 6, Provincial Insolvency Act. The 
learned Counsel for the appellants has 
urged that the words in that section 
must be strictly construed, that the 
declarations and acts held to be proved, 
only showed that the appellants were 
devising means to pay their creditors 
and keeping themselves out of insol¬ 
vency. The case reported as hi re 
Wahh (2>, was cited as an authority. 


The case seems to have been decided 
on its peculiar facts, the finding being 
that there was nothing to show that the 
debtors would not be able to carry 
on even if their ofier of composi¬ 
tion was not accepted. In the present 
instance the appellants have admittedly 
stopped business. The decision in hi re 
Walsh was based upon Ex-partc Oar- 
Itcr, In re Freidlcndcr. These cases 
have been noticed at p. 321 in the judg¬ 
ment of the Earl of Selbonic in Crook 
v. Morlcy (3) and in view of the re¬ 
marks therein and the decision of the 
House of Lords in that case these cases 
seem to be of doubtful authority. The 
contention of the learned counsel that 
mere temporary suspension of payment 
until the appellants are able to sell or 
mortgage their property cannot amount 
to an “act of insolvency’' cannot be 
lacccptcd as sound. In Crook v. Morley 
i(3i, decided by the House of Lords, 
the Earl of Sclborne remarked as fol¬ 
lows : 


“To “suspend” in its natural signification 
vatlicr means something which may no e per 
manent than that which necessarily is so. A 

perpetual stoppage of that the 

pension and something \on 

word “suspension” means nothing, in this con 

text, but a necessarily permanent stoppage of 
navmcnt is a ptoposition to which I cannot 
n«ieo A stoppage of business in the ordinary 
course, and of the payment of debts in the ordinary 
course, is so serious a thing in many d not iii 
all businesses, certainly for example m the busi¬ 
ness of a banker, that the legislature might well 
consider it a sufficient reason for giving the credi¬ 
tors the power of treating it as an act of bank¬ 
ruptcy in itself, without entering into the 
question whether in conceivable circumstances 
and by conceivable methods it might not come 
to an’end and business be resumed. I cannot 
but think that it would be violence to these 
words if a suspension of payments de facto whe¬ 
ther in circumstances which might make it pos¬ 
sible to resume them or in circumstances which 
might make that impossible, were held not to be 
enough. ” 


2. (1885) 51 L T R 52. 

3. (iS9 ) A C 31G=C1 L J Q B 97=65 L T 
389=8 Morrell 227. 


It is true that a mere declaration 
that a person is unable to pay his debt? 
may not by itself amount to an “act 
of insolvency” but coupled with the 
context and the surrounding circum¬ 
stances it may amount to such an act. 
The test is the effect which the decla¬ 
ration would produce on the minds of 
the creditors in view of all the circum¬ 
stances (cf Crook V. Morley (3) at 
pp. 319-20). Some of the witnesses 
have actually stated that the appellants 
said that they intended to suspend pay¬ 
ment but even if this evidence is 
not accepted at its face value, the 
other acts and declarations ^vhich have 
been proved would, I think, in the cir¬ 
cumstances have naturally produced the 
impression that the appellants had or 
were about to suspend payment. In 
Crook v. Morley (3) Crook had sent a 
circular to his creditors stating that he 
was unable to meet his engagement as 
they fell due and inviting them to at¬ 
tend a meeting at which he proposed to 
submit a statement of his position. It 
was held in that case that the letter 
would naturally induce the creditors 
to believe that the debtor intended 
to suspend payment and was therefore 
tantamount to notice to that effect within 
the meaning of S. 4-1 (h), Bankruptcy 
Act (which is identical with S. o, 
Cl. (g). Provincial Insolvency Act) 
The facts of the present case are similar. 
In this case no letter was issued, but it 
is well-settled that the notice required 
by S. 6, CL (g) need not be in writing: 
cf. Gurmukh Singh v. Rani Ditta Mai 
(1), In re 'David Sasoon & Co. Ltd. (4). 
In my opinion the appellants have been 
rightly adjudged insolvents. I dismiss 
this appeal with costs. The^ interim 
order staying proceedings is discharged. 


R.K. 


A}>pcal dismissed. 


4- AIR 1026 Sind 246=95 I 0 453. 
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Jai Lal, J. 

Am i ra —Defendant—Petitioner. 

V. 

Jagan Nath — Plaintiff — Opposite 
Party. 

Civil Revn. No. 244 of 1932, Decided 
on 12th October 1932, against decree of 
Sm. C. C. Judge, Lahore, D/- 18-12-31. 

Civil P. C. (1908), O. 5, Rr. 12 and 13— 
Case remanded—Notice of date fixed for 
hearing served on counsel and not on defen¬ 
dant personally—Defendant absent on date 
and suit dismissed—Counsel not informing 
defendant—Absence held not intentional but 
bona fide. , 

On case being remanded, the trial Court fixed 
a date for the hearing and evidence. Notice was 
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served on the counsel, but not on the defendant 
though it was ordered to be served personally. 
On the date fixed the case was decreed in default 
of defendant's appearance. The counsel did not 
inform the defendant of the date. On revision: 

ffeld: that the defendant’s absence was not 
Intentional, but was due to absence of knowledge 
of the date fixed and the counsel bona fide 
believed that the defendant would be personally 
served and would give him fresh instructions. 

[P 115 C 1] 

N. C. Mehra —for Petitioner. 

Parkash Chand —for Opposite Party. 

Order suit having been dis¬ 
missed, it was remanded by this 
Court on the ground that burden of 
proving discharge of liability lay on 
the defendant. The result was that the 
defendant had to produce evidence in 
support of his plea in the trial Court. 
The trial Court fixed a date for the 
hearing of the case and directed that 
notice should issue to the defendant 
and his counsel. Notice was served 
on the counsel but not on the defendant 
and on the date fixed the suit was 
decreed in default of defendant’s ap¬ 
pearance. It is contended on this pe¬ 
tition for revision that the duties of 
the counsel had terminated on the dis¬ 
missal of the suit originally and con¬ 
sequently he did not inform the defen¬ 
dant of the date fixed in the trial 
Court and further that the Court hav¬ 
ing ordered personal service to the 
defendant in addition to the service 
on the counsel, the latter did not 
consider it necessary to inform the 
defendant specially as he was no longer 
expected to appear for the defendant 
without fresh instructions and fees. This 
latter contention appears to have force. 

It appears that the defendant’s absence 
was not intentional but was due to 
absence of knowledge of the date fixed 
and the counsel bona fide believed that 
the defendant would be personally 
served and would give him fresh in¬ 
struction. Case cited by respondent’s 
counsel that service on counsel in a 
pending case is tantamount to service 
on the party have no application to 
the facts of this case. 

I accept the petition and setting aside 
the decree of the trial Court remand the 
case to it with direction to proceed 
with it in accordance with law. Costs 
abide the result. The parties have 
been directed by me to appear in the 
trial Court on 2nd November 1932, when 


a date will be fixed by the trial Judge 


for the evidence of the parties. 

Petition accepted. 
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Sardai' and others —Defendants—Bes- 
pendents. 

Second Appeal No. 1922 of 1931 De 

cided on 11th October 1932, from decree 

of Dist. Judge. Sialkot, D/- 14th August 
xyo L . 

(a) Custom (Punjab)—Money-decree passed 
gainst estate of Mahomedan—Death of 
Mahomeoan after such clecree~Molher en- 
tering into possession—Alienation by mother 
to satisfy decreed-debt is for legal necessity. 

Where ii Mahomedan governed by customary 
lAw has cotitraoted a debt in respect of which a 
money decree has been passed against the estate 
and thereafter has died leaving the estate which 
h.as come into the possession of his mother, an 
alienation by the mother in order to satisfy tlie 
decreed-debt is an alienation for valid uecossitv 
and binds the reversioner: 39 P. II. U)15. Jicl. on' 

, „ . , ^ [P ns C 2; P llG C 11 

(b) Punjab Courts Act (1918), S. 4i—Ques¬ 
tion of custom—Custom (Punjab). 

A question of custom in absence of a certificate 
under S. 41 cannot be agitated in the TIich 
Court. true Cl] 

Dodh Raj Sawhney —for Appellant. 

Judgment. —This appeal was heard 
ex parte as the respondents failed to 
appear though sufficiently served. Tlie 
appeal arises out of a declaratory suit 
by a reversioner challenging an alien¬ 
ation of land by one Mt. Karain Bibi, 
oil the usual ground of want of neces¬ 
sity and consideration. The trial Court 
granted a decree but on appeal the 
learned District Judge held that neces¬ 
sity for the alienation was proved to the 
extent of Rs. 362 only out of the con¬ 
sideration of Rs. 500 and modified 
the decree accordingly. The plaintiff 
has now come up to this Court in 
second appeal and it is urged on his 
behalf that the learned District Judge 
was in error in holding that necessity 
had been proved for the sum of Rs. 362 
Ihis sum included Rs. 354 on account 
ot a decree obtained by Sohan Lai 
agamst the estate of Khushi Mohammad 
son of Mt. Karam Bibi and Rs. 8 on 
account of registration expenses. The 
learned counsel for the appellant urges 
that Khushi Mohammad having died 
his estate was not liable for his debts 
m the hands of Mt. Karam Bibi and 
that therefore the alienation in dispute 
was not justified. Jagdip Singh v. 
Narayan Sing (1), is cited in support 
ot this contention. It was however held 

Deyi v. Narain Singh (2), 
that the principle laid down in Jagdip 

1. (1913) 4 P B 1918=16 I C 866 (F~B). 

. 2. (1915) 89 P B 1916=29 I O 672. 
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.Sing/t V. Narayan Singh (1)- 
applicable to the case of a widow and 
that she cannot be considered to be 
the “next holder’' witliin the meaning 
ot that ruling. It seems to me that the 
case of a mother would also be analog¬ 
ous The mother like the widow holds 
'only a life estate in lieu of maintenance. 
Secondly, this would be a question of 
custom and the learned counsel for 
the appellant has not produced any 
certificate from the learned District 
Judge as required by S. 41, Punjab 
Courts Act, to enable him to agitate 
this question in this Court. The other 
i grounds of appeal have not been press- 
'ed. The appeal must therefore fail 
and it is accordingly dismissed, 
v.s. A 2 > 2 >cal dismissed. 
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Tek Chand and Monroe, JJ. 

Jawahar Siiigh —Plaintiff Appellant. 

V. 

ParJuman Singh and anotho —Defen- 
d an ts—Respondents. 

Second Appeal No. 280 of 1931, De¬ 
cided on 23rd November 1932, against 
decree of Addl. Dist. Judge, Jjahore, D/- 
4th December 1930. 

(a) Hindu Law— Mitakshara--Debts lake 
preference over right of maintenance of 
wife or minor children—Hindu Law, Main¬ 
Debts contracted by a Hindu, governed by tbe 

Mitakshara School, take preference over the 
viglit of maintenance of his wife or minor cnii 
clren unless the debt is immoral or illegal; hence 
an ariangement for such maintenance is not 
binding on the creditors of tbe father and cannot 
defeat their right to recover debts incurred 

before the arrangement is made. i;«. 

(b) Hindu Law-Debta-Sons share >s lia 

ble for pre-partition debts of *®‘**®5' u 

Propertv which falls ^ 
liable for the pre-partition debts of bis 
unless the debts are raised for illegal « immo 

Case laxo referred. 

AI.C. Mahajan—iov Appellant. 

Kahan Chand —for Respondents. 

Tek Chand. /.—In execution of a 
money decree obtained by Jawalur Singh 
plaintiff against Arjan Singh, defen¬ 
dant 2, a house situate in Shcranwala 
Gate, Lahore, was attached as the pro¬ 
perty of the judgment-debtor. Pardu- 
man Singh minor, defendant. 1, who 
is the son of Arjan Singh, objected on 
the ground that a charge for his main¬ 
tenance had been created on this house 
by a decree of the civil Court and that 
it was not liable to attachment and 
sale in execution of a personal decree 
against his father. In support of this 
contention he produced an agreement, 
dated 12th February 1927, showing 


that disputes had arisen between Arjan 
Singh and Parduman Singh about the 
maintenance of the latter and that they 
had appointed one Ram Bheja as arbi¬ 
trator. The arbitrator gave his award 
on 14th February 1927, fixing the 
maintenance payable to Parduman Smgh 
at Rs. 12 per mensem till he attained 
majority, and making it a charge on 
the house in question. The arbitrator 
also directed that Arjan Singh would 
not be entitled to alienate the house till 
Parduman Singh had attained majority. 
Parduman Singh applied to the Seruor 
Subordinate Judge, Lahore, for having 
the award filed, and on 28th March 
1927, a decree in accordance with its 
terms was passed. The executing Court 
allowed the objection, holding that the 
award and the decree passed thereon 
had practically made Parduman Singh 
owner of the house and that it could 
not be sold in execution of a money 
decree obtained against Arjan Singh 
Thereupon Jawahir Singh decree-holder, 
instituted a suit under O. 21, R. 63, 
for a declaration that his debt ^ving 
been incurred by Arjan Singh before 
February 1927, had priority over the 
charge of the maintenance of the judg¬ 
ment-debtor’s minor son, and that he 
could execute his decree by sale of the 
house. The Courts below have dis¬ 
missed the suit. 


On second appeal it is “tged on 
behalf of the plainuff^appellant (1) that 
the lower Courts are in error in holding 
that the award and the decree passed 
in accordance with its terms had effec¬ 
ted a partition of the joint Hindu 
family properties between Arjan Singh 
and his son, Parduman Singh; and (2) 
that even if it was so, on a correct view 
of the Hindu law property which falls 
to the share of a son on partition is 
liable for the pre-partition debts of 
the father, unless the debts had been 
raised for immoral or illegal purposes. 
In my opinion both these contentions 
are well founded and must prevail. 
The arbitration proceedings do not show 
that there was disruption of the joint 
family, or that its properties were di¬ 
vided between the various co-parceners. 
It appears that owing to disputes in 
the family the education of the minor 
was being neglected, and therefore a 
convenient arrangement was made by 
setting apart for the purpose of a portion 
of the income of the house for the 
period of his minority. The owner¬ 
ship of the house continued to v^t 
in the joint family, of which Arjan 
Singh is the manager. Th^ arrange¬ 
ment however is not binding on the 
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creditors of the father and cannot de¬ 
feat their right to recover debts incurred 
before the arrangement was made, un¬ 
less, of course, the debts were tainted 
with illegality or immorality. It is 
settled law that debts contracted by 
a Hindu, governed by the Mitakshara 
school, take preference over the right 
of maintainance of his wife or minor 
children, and tliis proposition was not 
controverted by counsel for the res¬ 
pondents. In the case before us there 
is no allegation that the debt was im¬ 
moral or illegal and in this view of 
the case the decision of the Courts below 
is erroneous and must be set aside. 

But even if the lower Courts were cor¬ 
rect in holding that the arbitration pro¬ 
ceedings are to be taken as effecting 
• a partition of the joint family proper¬ 
ties between Arjan Singh and his son, 
the plaintiff’s claim must still succeed. 
In this province, it has been held in 
numerous cases that property which 
falls to a son on partition is liable 
for the pre-partition debts of liis fa¬ 
ther, and the conflict wlrich at one 
time prevailed in other Courts has also 
been set at rest now. See Subramania 
Aiyar v. Sabapathi Aiyar (Ih Ban- 
key Lai v. Durga Prasad (2), Raghu- 
nandan Prasad v. Mott Ram (3), 
Anna Bkat Shankar Shut v. Shi- 
vappa Dundappa (4), A. /. R. 1931 
Sind, 84 and Vithal v. Dawoo (5). 
Mr. Kahan Chand has referred us to 
Ram Ghulam Singh v. Nand Kishore 
Prasad (6), but in that case the ques¬ 
tion was not discussed 'at any length. 
The decision was based on Venkanna 
v. Shreenivasa DeekshatiUu (7), but 
that case has since been overruled in 
Subramania Aiyar v. Sabapathi Aiyar 
(1). I hold therefore that the plain¬ 
tiff’s suit was wrongly dismissed. I 
would accordingly accept the appeal 
and setting aside the judgments and 
decrees of the Courts below, would 
pass a decree granting the plaintiff- 
appellant the declaration asked for. 
Having regard to all the circumstances 
I would leave the parties to bear their 
own costs in all Courts. 

Monroe, J .—I agree. 

K.S, _ Appeal accepted. 

1. A I B 1928 Mad 657=110 I G 141=51 
Mad 361 (F B). 

2. A I R 1931 All 512=135 I G 139=53 All 
868 (F B). 

8. A I R 1929 Oudh 406=119 I C 449= 

6 Luck 497 (F B). 

4. AIR 1928Bom232=1101C269=62Bom376. 

.C. AIR 1931 Nag 10^=127 I 0 346. 

6. A I B 1925 Pat 688=88 I 0 813=4 Pat 469 

7. (1918) 41 Mad 186=43 I C 225. 
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JAI liAL, J. 

A/ aiiga —Defendant—Appellant. 

V. 

Imam Din and others —PlaintilT and 
Defendants—Respondents. 

Second Appeal No. 4.'54 of 1933, De¬ 
cided on 20th October 1032, against de¬ 
cree of Dist. Judge, Rawalpindi, D, - did 
March 1932. 

Pre-emption—Person with superior right 
to pre-empt associating stranger with him in 
his purchase cannot resist claim to pre-empt 
by person with inferior right to pre-empt. 

A [tecsou with a supciior light cannot resist 
the claim of a person with an infciior right to 
pre-empt if ho associates a stranger in the pur¬ 
chase by him. [p ns C Ij 

Af and g purchased eortain properties subject 
to the right of pre-emption from K and a suit 
for possession by pre-emption of those rights was 
instituted by one J. After the purchase, ^ en¬ 
tered into an agreement with M to sell his half- 
share in the transaction to M -and in pursuance 
of this agreement he sold his interest in the pro¬ 
perty to M before the pre-emption suit was in¬ 
stituted; 

Held-, that the subsequent sale did not deprive 
the pre-emptor of hi.s right to pre-empt the ori¬ 
ginal sale because if Z had remained a purchaser 
of the property .along with d/ the latter could 
not resist the claim of 1 to pre-empt the sale. 

[P 118 C 2] 

Uohsin Shah —for Appellant. 

Ghulam Mohyuddin —for Respondents. 

Judgment .—This second appeal rai¬ 
ses rather a difficulty and a novel 
question relating to the law of pre¬ 
emption. The facts are these; By 
means of a sale-deed dated 14th Au¬ 
gust 1929 Manga and Mir Zaman pur¬ 
chased occupancy rights in the land in 
dispute from Karam Dad and on 30th 
July 1930 a suit for possession by 
pre-emption of those rights was insti¬ 
tuted by the respondent Imam Din. 

It appears however that on 17th Au¬ 
gust 1929, that is to say, three days 
after the purchase, Mir Zaman enter¬ 
ed into an agreement with Manga to 
sell liis half-share in the transaction 
to Manga and in pursuance of this 
agreement he sold liis interest in the 
occupancy rights purchased by him 
jointly with Manga to the latter on 1st 
April 1930. The suit for pre-emption 
having been decreed by the trial Court 
an appeal was preferred by Manga 
wMch also has been dismissed by the 
District Judge. The learned Judge has 
held that the agreement of 17th 
August 1929 and the sale which was 
effected in pursuance thereof on 1st 
April 1930 were genuine transactions. 
He does not however find, as was al¬ 
leged by Manga, that the original 
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sale by Karam Dad was really in fa¬ 
vour of Manga and that Mir Zaman 
was associated merely because he had 
advanced money to Manga to enable 
him to purchase the property and he 
wanted to secure himself in respect 
of the money so advanced by him. The 
agreement to sell and the consequent 
sale-deed of 1st April make no men¬ 
tion of any such arrangement between 
the parlies and the finding of the Dis¬ 
trict Judge that these transactions were 
genuine transactions. I take it, amounts 
to finding that it was a straightfor¬ 
ward sale by Mir Zaman of his share 
in the property of Manga and if it 
were necessary for me to give a find¬ 
ing on this point I would hold accord¬ 
ingly, that is. that there is no truth 
in the assertion of Manga that Mr. 
Zaman had been associated merely be¬ 
cause he had financed him and that it 
was not intended that he would have 
no share in the property purchased. 
The circumstances show that Mir Za¬ 
man was a joint purchaser with Manga. 


The question therefore is whether 
the sale of his interest by Mir Za¬ 
man in favour of Manga prior to the 
institution of the stuit for pre-emptnm 
deprived the pre-emptor of liis right 
to pre-empt the original sale, it being 
conceded that if Mir Zaman had re¬ 
mained a purchaser of the property 
along with Manga the latter could not 
resist the claim of Imam Dm to pre¬ 
empt the sale because Manga alone was 
competent to do so if he alone had been 
the purchaser of . the property. It 
an established proposition of ^aw 

of pre-emption that a 
superior right cannot resist the 
claim of a person with an in 
fprior right to pre-empt it «<= as 
sociates a stranger in the purchase by 
Mm No authority disrectly bearing on 
the point has been cited by either 
counL. Mr. Mohsin Shah on behalf 
of the appellant has relied upon the 
principle recognized by several autho¬ 
rities in this Court that if a stranger 
purchases a property which is subject 
to the right of pre-emption and before 
the institution of the suit he transfers 
to a person who has an equal or supe¬ 
rior right to pre-empting plaintiff then 
the latter cannot succeed in his claim. 
The ratio decidendi in all such cases 
however is that the transfer has been 
made by the stranger to the person 
concerned in recognition of his right 
to pre-empt the sale. These considera¬ 
tions do not seem to me to apply 
to the present case. In the present case 
a more analogous instance is the re¬ 


sale by the stranger of the property 
purchased by him to the vendor and 
it has been held that in such cases 
a person having a superior right to 
pre-empt can successfully pre-empt the 
sale, that is a person having a supe¬ 
rior right to the original vendee. It is 
on these grounds that I have reached 
the conclusion, though not without hesi¬ 
tation, that the view taken by the Dis¬ 
trict Judge is correct and specially 
as in such cases analogies are not al¬ 
ways a safe guide. I accordingly dis¬ 
miss this appeal; but in view of the 
difficult point involved in the case I 
leave the parties to bear their own costs 
in this Court. 

Apjyeal dismissed. 
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Harrison and Addison, JJ. 

Allah Bakhsh and others —Defendants 
Appellants. 


V. 

Amar Nath and ot/iers—Plaintiff and 
Defendants—Respondents. 

First Appeal No. 1630 of 1926, Deci¬ 
ded on 17th October 1932, against decree 
of Senior Sub-Judge, Amritsar, D/- 3rd 

^^Custl^Vunjab) — Adop*’**" T Aroras of 

law and no custom modifying such law has been 
introduced into the law of adoption gove^n^ing 

them. ^ 

TTishnr^* and Aiit Prasada —for 


Appellants. 

Gohind Ram Khanna and Uem Raj 

Mahajan —for Respondents. 

Judgment .—Amar Nath, an Arora of 
Amritsar City, brings this suit for 
Jowala Singh, the alienees from those 
collaterals and the alienees from his own 
mother. The suit is based on the alle¬ 
gation that Amar Nath’s father Mula 
Mai was adopted in the year 1891 by 
Towala Singh, his sister’s husband. In the 
year 1905 Amar Nath was born. Mula 
Mai died early in 1906 and Jowala 
Singh died in 1909 or 1910. After 
his death the house in suit which con¬ 
stituted his property, was divided bet¬ 
ween Amar Nath and the collaterals, 
the former taking one-third and the 
latter two-thirds. Amar Nath was ad¬ 
mittedly born in the house of Jowala 
Singh where, his parents had been 
living for considerable time. Amar Nath 
seeks to set aside the various sales and to- 
obtain possession oj the whole property 
as the son of the adopted son of Jowala 
Singh. He alleges that the alienation 
made by his mother was not made m 


^933 Hussain Khan 

his interest and should be set aside. 
The defendants traversed every alle¬ 
gation made by the plainiirt, except 
that he was the son of Mula Mai and 
put him to the proof of alleged adoption 
and likewise the date of his own birth. 
This they said took place before 1906 
and therefore the suit was barred by 
time. 

Putting aside for the moment the 
technical objection of limitation, the 
main point in the case is whether the 
adoption is established, and this again 
may be divided into the factum of the 
adoption and the validity thereof. There 
is no question that the parties who arc 
Aroras of Amritsar City, are governed 
by Hindu law and no question of cus¬ 
tom modifying such law has been intro¬ 
duced into the case. This being so, it 
is quite clear on the various authorities, 
of which it is only neccssaiy to quote 
Mulla’s well-known hand-book AndBa^ak 
Ram High School, Panipat v. Nanun 
Mai (1). that, in order to establish 
an adoption of the nature alleged in 
this case, it is absolutely essential that 
the physical acts of giving and taking 
should be established. Not a shred of 
evidence has been led by the plaintiff 
to prove that there was such giving and 
taking. All that he endeavoured to prove 
is that a deed was executed and that 
his father was treated as an adopted 
son by Jowala Singh by being allowed 
to remain in his house. This is whollv 
insufficient and the plaintiff’s suit there¬ 
fore must fail on this ground. The 
second point, as to whether the deed 
was executed and Jowala Singh ever 
treated Mula Mai as bis adopted son 
becomes academic, but wc may say 
that the evidence regarding the deed 
is, in our opinion, most unsatisfactory, 
and that the oral evidence as to con¬ 
duct is no better. (The judgment con¬ 
sidered the evidence and concluded). The 
plaintiff has wholly failed to establish 
the allegations on which he rests his 
case, and his suit must be dismissed 
with costs. The appeal is accepted ac¬ 
cordingly. The costs of the appellants 
will be paid throughout by the plaintiff. 

. M.n. Appeal allowed. 

1. A IR 1980 Lah 679=128 IO 532=11 Lah 603. 
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Jai Lal, J. 

Mohammad Bussain Khan and others 
—Defendants. 

Kirpa and others —Plaintiffs. 

Civil Ref. No. 21 of 1932, Decided 
on 25th October 1932, made by Diet. 
Judge, Horshiarpur, D/- 10th June 1932. 
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Punjab Tenancy Acl (1887), S. lOO—S. 100 
applies^ when either Civil or Revenue Court 

ermines suit without jurisdiction — Stage 
at which lack of jurisdiction arises is im¬ 
material. 

Section 100 applies to all cases which a 
Court, whether civil or Revenue, has determined 
a .suit which it had no jurisdiction to entertain. 
It is immaterial whether tlie objection to the 
jurisdiction of the Court could be raised initially 
on tlio institution of the suit or whether it came 
into existence on the pleadings of the defen¬ 
dant. I)i either c.ase from the stage that tho 
objection to jurisdiction conics into cxistouce 
the Court ceases to have jnrisdu iion to enter¬ 
tain the suit and if it continues with its deter¬ 
mination then S. 100 would cm) owor the High 
Court to take action provided the other coiidi- 
tious laid down therein are satisfied. U" 120 C 1] 

Badri Das —for Defendants. 

Achhni Bam — for Plaintiffs. 

Order. - - The farts of this case arc 
peculiar. A suit was originally insti¬ 
tuted in the Court of the .Assi^iant 
Collector of Hoshiarpur, but was dis¬ 
missed because it was held that it was 
bad for multifarioiisncss and the plain¬ 
tiffs declined to amend the plaint. .\u 
appeal was preferred to the Collcrtor of 
Hoshiarpur, who was of opinion that 
the suit was cognizable by the civil 
Courts and referred tho case to this 
Court under S. 100. Punjal) Tenancy 
.Act, with a recommendation that the 
decree of the Assistant Collector be 
registered as a decree of the civil Court 
having jurisdiction. This reference came 
up for hearing before me and I declined 
to register the decree mainly f)n the 
ground that the suit had nor ])cen dis¬ 
posed of on the merits and it was open 
to the Collector to direct the trial Court 
to return the plaint to the plaintiff’s for 
presentation in the Court having juris¬ 
diction. I did not howcv'cr express any 
opinion whether the suit was cognizal^lc 
by the Revenue Court or Ijy the civil 
Court. The Collector thereupon passed 
an order setting aside the decree of the 
Assistant Collector and remanded the 
case to him with direction to return 
the plaint for being presented in the 
Court having jurisdiction to try the 
suit. The plaint was consequently re¬ 
turned and the suit was instituted in 
the Court of a Subordinate Judge at 
Hoshiarpur. The Subordinate Judge has 
decreed the suit on the merits. An 
objection to his jurisdiction was raised 
by the defendants but was overruled, 
apparently the Subordinate Judge con¬ 
sidered that he was precluded by my 
order from going into the question of 
jurisdiction. 

I may memtion that it does not ap¬ 
pear that the defendants had taken ob¬ 
jection to the jurisdiction of the Assis- 
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tant Collector when the suit was origi¬ 
nally instituted in his Court, on the 
other hand it was the Collector who 
appears to have suo motu taken up the 
question of jurisdiction on appeal. From 
the decree of the Subordinate Judge 
decreeing the suit an appeal has been 
preferred to the District Judge who is 
of opinion that the suit was not cogni¬ 
zable by the civil Court but by the 
Revenue Court, and with this opinion 
counsel for both parties, who have ap¬ 
peared before me, agree. It is how¬ 
ever contended by counsel for the de¬ 
fendants that the decree should not be 
registered as a decree of the Revenue 
Court, because he says that S. 100, 
Punjab Tenancy Act, does not apply to 
cases in which a civil Court is initially 
competent to entertain the suit but by 
virtue of the defence raised by the de¬ 
fendants is precluded from doing so 
under the proviso to S. 77 (3), Punjab 
Tenancy Act. I am unable to agree 
with this contention. S. 100 applies 
to all cases in which a Court, whether 
Civil or Revenue, has determined a 
suit which it had no jurisdiction to 
entertain. It is immaterial whether the 
objection to the jurisdiction of the Court 
could be raised initially on the institu¬ 
tion of the suit or whether it came into 
existence on the pleadings of the de¬ 
fendant. In either case from the stage 
that the objection to jurisdiction comes 
into existence the Court ceases to have 
jurisdiction to entertain the suit and if 
it continues with its determination then 
S. 100 would empower this Court to 
take action provided the other condi¬ 
tions laid down therein are satisfied. 

Then some attempt was made by the 
defendant’s counsel to show that his 
clients were likely to be prejudiced if 
an order under S. 100 is passed by 
me. The proceedings before the Dis¬ 
trict Judge show that it was not even 
alleged before him that the defendants 
would be prejudiced by the course re¬ 
commended by him. In any case the 
learned counsel has not succeeded in 
satisfying me that any prejudice would 
be caused to his cUents. I consequently 
accept the recommendations of the Dis¬ 
trict Judge and direct that the decree 
of the Subordinate Judge be registered 
as a decree of the Assistant Collector 
competent to entertain this suit and 
direct the District Judge to return the 
memorandum of appeal to the appel¬ 
lants for presentation to the Court hav¬ 
ing jurisdiction to entertain the appeal. 
Costs of this reference will abide the 
result of the suit. 

M.N. Order accordingly. 
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Jai Lal, J. 

Nut Din —Defendant—Petitioner. 

v. 

Khair Din — Plaintiff — Opposite 
Party. 

Civil Eevn. No. 208 of 1932, Decided 
on 14th July 1932, against order of 
Senior Sub-Judge, Sialkot.D/- 28th Janu¬ 
ary 1932. 

❖ Civil P. C. (1908). S. 20, Expl. 1—Per¬ 
son having permanent dwelling at one place- 
and temporary residence at another—Cause 
of action arising at place of temporary resi¬ 
dence— Suit can be brought at both places. 

A defend.'int who has a permanent dwelling at 
one place and temporary residence in another 
place and who intends to return to his perma¬ 
nent dwelling, can be sued at both places on a 
cause of action arising at the place of his tem¬ 
porary residence. 

The defendant had his original family at Q 
but was actually residing at 6'. carrying on busi¬ 
ness. Plaintifi sold some goods to him at C and 
got him to execute documents in his favour. On 
the basis of those documents he instituted a suit 
at The defendant was examined on interroga¬ 
tories and was definitely asked if he had no in¬ 
tention to return to Q to which he replied that 
he did intend to return to Q. 

Held', that the defendant must be deemed to- 
have bis temporary residence at (7, and ns tho 
cause of action arose at C he must be deemed 
to be residing at both places and a suit could be 
instituted against him at both places: 

1930 Cal. 347, Appr; 2 Bom. L. B. 605, not Foil-,. 
42 P. B. 1916 and 112 P. B. 1916, Dist. 

[P 121 C 2T 

Charanjiv Lal and M^ihammad Arniw 
—for Petitioner. 

Badri Nath — for Opposite Party. 

Judgment. —T!ie only question raised 
in this petition for revision relates to 
the jurisdiction of the trial Court to 
entertain the suit. The facts are these: 
The petitioner has his original family 
at Qila Sobha Singh, Tahsil Naro- 
wal. District Sialkot, but he is actually 
residing at Chapra, in Bihar andOrissa^ 
where he carries on business. The 
plaintiff, it seems, sold some goods 
to him at Chapra and got him to exe¬ 
cute documents in his favour. On the 
basis of these documents he instituted 
a suit in the Court of Subordinate 
Judge at Narowal. In the plaint the 
plaintiff stated—and this has been found 
to be wrong—that the documents were 
executed at Qila Sobha Singh. The 
trial Court, holding that it had no 
jurisdiction to entertain the suit, re¬ 
turned the .plaint for presentation to 
the Court having jurisdiction. The 
Senior Subordinate Judge on appeal has 
held that the trial Court had jurisdic-'. 
tion to entertain the suit because thft 
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defendant had his permanent dwelling 
in Qila Sobha Singh and his temporary 
residence at Chapra where the contract 
in suit was made and where therefore 
the cause of action in favour of the 
plaintiff arose. In coming to this con¬ 
clusion the Senior Subordinate Judge 
^li^ upon Expl. 1, S. 20, Civil 
P. C., which is where a person has a 
permanent dwelling at one place and 
also a temporary residence at another 
place he shall be deemed to reside at both 
places in respect of any cause of action 
arising at the place where he has such 
temporary residence. This explanation 
must be read with S. 20 (a) wliich 
provides that a suit can be instituted 
in a Court within the local limits of 
whose jurisdiction the defendant, at the 
time of the commencement of the suit, 
actually and voluntarily resides. The 
Senior Subordinate Judge consequentlv 
remanded the case to the trial Court for 
decision on the merits. 

Against this ord_er of the Senior Sub¬ 
ordinate Judge this petition for revision 
has been presented and it is contended 

1, S. 20 is of no assistance 
to the respondents because the defen¬ 
dant-petitioner cannot be deemed to 
have a permanent dwelling in Qila 
Sobha Singh. Some objection also was 
raised that the plaintiff had not men¬ 
tioned these facts in the plaint, but 
there is no force in tliis objection 
because they were expressly raised be¬ 
fore the Senior Subordinate Judge and 
it appears that before the trial Court 
also this matter was agitated. The 
counsel for the petitioner relies upon 
Allah Ditta v. Shankar Das (1) and 
Guran Ditta Mai v. Ram Das (2). The 
case first mentioned however is not of 
much assistance in the present case. 
In Guran Ditta Mai v. Ram Das (2) 
It was found that though the defendant 
had originally a permanent dwelling in 
Nurpur in the district ot Jhelum he 
had been carrying on business in 
Peshawar for a long time where he had 
settled down and had no intention of 
returning to Nurpur. This by no means 
is the case in the present case. In the 
first instance, a power of attorney exe¬ 
cuted by the petitioner has been pro¬ 
duced in which he describes himself as 
a resident^ of Qila Sobha Singh and 
has aothorized his attorney to generally 
represent him in suits to be brought by 
him or^ that may be brought against 
him or in suits which are already pend- 
pg against him. He-was further exam- 
i ned on interrogato ries and was de- 

(1916) 49 P B 1916=88 I C 353. 

2. (1916) 112 P R 1916=88 I 0 62. 
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finitely asked whether he had no in- 
teniion of returning to Qila Sol)ha 
Singh and he stated that he had the 
intention of returning to Qila Soblui 
Singh. It seems therefore that the peti¬ 
tioner has not abandoned his permanent 
dwelling at Qila Sobha Singh, ilgar 
Chand Mulchaud v. Surat Mai Lclicr- 
chand (3). seems to favour the conten¬ 
tion of the petitioner but Sitanath 
Bliadra v. Jatindra Nath Sarkar (4^, 
supports the conclusion of the learned 
Senior Subordinate Judge. 

In my opinion the Calcutta view is 
the correct one, and, it is obvious from 
the wording of Expl. 1, S. 20. whirhl 
contemplates the case of a defendant 
who has a permanent dwelling at one 
place and a temporary residence in 
another place; that the petitioner in 
this case has been residing in Chapra 
for the sake of business and lie intends 
to return to his ancestral or permanent! 
dwelling ultimately is beyond douln.j 
He must be deemed therefore to have' 
his temporary residence at Chapra ; and; 
as the cause of action, whicli is the, 
subject-matter of this suit, arose at 
Chapra he must be deemed to be resid¬ 
ing both at Qila Sobha Singh and at; 
Chapra and consequently a suit could' 
be instituted against him on this cause 
of action on both places. I dismiss the' 
petition with costs. 

K.N./n.K. Petition dismissed . 

3. (1900) 2 Bom L R 

4. A I R 1930 Cal 3 =125 C 320=67 Cal 

66 . 
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Bhide, J. 

Nathu —Defendant—Appellant. 

V. 

Wali Mahammad and anotho —Plain-- 
tiffs—Respondents. 

Second Appeal No. 104 of 1932, De¬ 
cided on 19th October 1932, against pre¬ 
liminary decree of Addl. Dist. Judge, 
Lahore, D/- 29th October 1931. 

(a) Companies Act (1913), S. 4—Associa¬ 
tion of 100 members—Subscriptions to be 
paid by lots of members—Association whe¬ 
ther required registration and stibscriptiona. 
whether can be claimed back— [Quaere). 

An association was formed of 100 members. 
Each member was to pay Rs. 10 as subscription 
and the amount thus subscribed was to be paid 
to one of the members by drawing lots until all 
the members had their turn. The association 
was to remain in existence for ICO months: 

Held: it was doubtful whether the association 
required registration and whether a claim for re¬ 
fund of subscriptions would have been legally- 
maintainable against secretary and treasurer. 

® ' [P 122 C 21 


Nathu v. Wali Mauawaiad 
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(b) Contract Act (1872), S. 2 (d)—Aban¬ 
donment of disputed claim is valid considera¬ 
tion. 

The abandonment of a disinited or doubtful 
claim is a v.alid consideration. It makes no differ¬ 
ence. even if the claim is ultimately found to 
be without foundation as by the execution of the 
deed the defendant’s sons arc saved from the 
prospect of a protracted and uncertain litigation 
with which thev were threatened: A. I. H- 192C 
Ouclh -22 and 32 I. C. 408, lief. [P 122 C 2] 

TIftr Gopal and Fakir Chaud for Ap¬ 
pellant. 

M. C. Mahajan —for Respondents. 

Judgment. —This was a suit for re¬ 
covery of Rs. 1.770 on the basis of 
a mortgage. The suit has been decreed 
l)y the Courts below and the defendant 
has preferred a second appeal. The 
maierial facts may be very biictly stated 
as follows: As association called ^’Ba- 
radaran-i-millat’* was formed at Kasur 
and the defendant’s sons, Sirai Din 
and Firoz Din, were the Secretary and 
Treasurer thereof. There were 100 
members, of the association and each 
was to pay Rs. 10 as subscription 
and the amount thus subscribed was 
to be paid to one of the members by 
drawing lots until all the members 
had their turn. The association was to 
remain in c.xistencc for 100 montlis, 
but. before the expiry of the period, 
it ceased to function and the plaintiffs, 
thereupon, claimed Rs. 1,770 from the 
defendant’s son on account of the bal¬ 
ance of the subscriptions paid by them. 
The defendant thereupon executed a 
mortgage-deed in favour of the plain¬ 
tiffs to secure the payment of that 
amount and the plaintiffs gave up the 
claim against the defendant’s sons, rhis 
happened in 1927. In June 1930, the 
plaintiffs rued for recovery of the amount 
on the basis of the mortgage-deed exe¬ 
cuted by the defendant. The defendant 
resisted the suit pleading that he was not 
liable as the “Baradranimillat” was an 
illegal association as it consisted of 
over 20 members but was not registered 
as required by S. 4. Companies Act, 
and that the mortgage-deed was exe¬ 
cuted under undue influence. The Courts 
below have rejected these pleas and 
decreed the suit as stated above. In 
appeal, it is urged on behalf of the 
defendant that the association referred 
to above being an illegal body and its 
purpose having been carried out in 
part the Courts below were wrong in 
decreeing the plaintiff's’ claim. On be¬ 
half of the plaintiffs-respondents, on the 
•other hand, it is urged that the associa¬ 
tion does not fall within the purview 
of S. 4, Companies Act, and that even 
if it did, a suit for refund of the sub¬ 


scriptions paid by the plaintiffs was 
maintainable. Lastly, it was urged on 
behalf of the respondents that, even if 
the above contentions are not accepted, 
the contrtact with the defendant^ on 
which the present suit is based is bind¬ 
ing on him as it was effected in con¬ 
sideration of the plaintiff’s giving up 
a disputed claim against the dcferi- 
dant’s sons and this was a valid consi-] 
deration for the contract. 

The questions, whether the associa¬ 
tion called the “Baradran-i-millat” des¬ 
cribed al)ove required registration and 
whether a claim for subscriptions would 
have ])cen legally maintainable against 
the defendant’s sons are not free from 
doubt, but I consider it unnecessary 
to discuss them for the purpose of 
this appeal, as it seems to my mind 
clear that the last contention of the 
learned counsel for the respondents 
must be upheld. It must be carefully 
borne in mind at the outset that the 
present claim is not for the refund 
of the subscriptions against the 
surer and Secretary of the association 
but against the defendant, their father, 
who took their liability upon himself 
by virtue of the mortgage-deed upon 
which the suit is based. It is not denied 
that the sum of Rs. 1,770 was actually 
due to the plaintiffs, as balance of the 
subscriptions paid by them. The ques¬ 
tion, whether the sum could be legally 
recovered from defendant’s sons, can 
at best be considered doubtful in view 
of the technical pleas raised. But. as¬ 
suming that there was some doubt in 
the matter, the fact remains that the 
defendant executed a mortgage-deed in 
favour of the plaintiffs in consideration 
of their giving up the claim against 
his sons. It is well-established that the 
abandoment of a dispute or doubtful 
claim is a valid consideration and it 
has been held that it makes no differ¬ 
ence, even if the claim is ultimately 
found to be without foundation: cl. 
Ramcharan v. Mt. Sartaji (1), Upendty. 
Nath V. Bindeshri Prasad (2). By the 
execution of the deed the defendant s 
sons were saved from the prospect of 
protracted and uncertain litigation with 
which they were threatened. I therefore 
hold that there was valid consideration 
for the mortgage-deed executed by the 
defendant and he has been rightly 
held to be liable on it. The app^l 
must therefore fail and it is hereby 
dismissed with costs. 

R.K. Ajjpeal dis missed. 

1. A i’r 1926 Oiidh 2^90 I C 766. 

2. (1916) 32 I C 468. 
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Shadi Lal, C. J. and Agha Haidan, J. 

Mitha —Convict—Apiiellant. 

V. 

Kmpevor —Opposite Party, 

Criminal Api^eal No. BOG of 1932, 
Decided on 12th October 1932, ajijainst 
order of Sess. Judge, Multan, D/. 28th 
May 1932. 

Penal Code (1860), Ss. 302 and 84--Ac- 
«used murdering his children—Mind unsound 
—Accused not ignorant that his act was 
Wrongful—Cas does not come within S. 84 
—Accused affectionate father—No provoca¬ 
tion—Sentence reduced from death to trans¬ 
portation. 

A person was tried for murdering his two 
children and convicted under S. 302. .•Vt or 
about the time when the accused committed the 
murderous attack upon his two little children, 
his mind was unsound, but it could not be said 
with any degree of certainty that he did not 
know that what he was doing was wrong or 
•contrary to law within the meaning of S. 84. 

Hehl‘. that the sheer brutality of the assault 
in the absence of any provocation was a circum¬ 
stance which would lead to the inference that 
the mind of the accused was in fact unhinged 
and far from normal. Under these circum¬ 
stances. while upholding the conviction of the 
accused under S. 302, it was not a case in which 
capital sentence should be imposed. (.P 124 C 1] 

S, C. uManchanda —foi* Appellant. 

Mohammad Akhar Khan for Govt. 

Advocate —for the Crown. 

Agha Haidar,] .—The appellant. Mitha, 
son of Bakhshan, has been convicted bv 
the Sessions Judge, Multan (at Muzaf- 
fargarh) of an offence under S. 302, 
Penal Code, and has been sentenced to 
suffer the extreme penalty of law. His 
appeal and the reference under S. 374, 
Criminal P. C., are before the Court. 
On 9th February 1932, the day of the 
last Idulfitr, Mt. Jantan, P. W. 2, wife 
of Mitha, accused, went to the house of 
Kaura, P. W. 3, brother of the accused, 
to fetch some vermicelli, a delicacy 
peculiar to the' day of Id among the 
Mahomedans. She had left her two 
daughters, Mt. Sabi, aged about nine 
years, and Mt, Zohran, aged six months, 
in the house. Mitha accused, who is a 
•cripple and has to use a crutch, and 
his aged and decrepit mother, who is 
almost blind, were the only adult mem¬ 
bers of the family present in the house. 
Mt. Jantan returned to the house soon 
afterwards and, to her horror, dis¬ 
covered that her two children had been 
seriously injured and were profusely 
bleeding. She raised an outcry which 
attracted Kaura, P. W, 3, his son 
Ahmad Bakhsh, P. W. 4, and Imaman, 
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P. W. 5. a neighbour, to llie si ciu' of 
the tragedy. Sohanra, lb W. 6, wlio 
is related to the accused as liis l)r<»llior- 
in-law, was sent for by Kaura, W VV. 3, 
and arrived soon after. They found the 
crutch Ex. P-1 of the accused and lus 
shirt. Ex^ P-3, and his chad.ir and 
turban. Ex. P-4 and P-5 res)jecti\ely, 
besmeared with blood. The accused 
was sitting with the crutch under Ids 
leg and was mainiaining a sullen sil¬ 
ence. 1-Ic was questioned by Kaura as 
to why he had killed Ids children, but 
he did not make a reply. .Afterwards 
in reply to further questions put by 
Sohara, P. W, 6. the prisoner stated 
that he had asked Mt. Sabo to give 
him water bin she merely snapped her 
fingers at him and refused to give him 
water attd this behaviour enraged him 
and he struck the child and in doing so 
injured the baby. Mt. Zohran. who 
happened to be in the arms of her 
sister Mt. Sabo. It is also in evidence 
that the accused stated that he did not 
realize that he was striking his own 
children: vide Ahmad Bakhsh, P. W. 4. 

Kaura. P. W. 5. was sent to the 
police station at Daira, Din Panah in 
the district of Muzaftargarh, to lodge 
the First Information Report. Tlie re¬ 
port was accordijigly made. It is signi¬ 
ficant that about the end of tlie report 
Kaura stated pointedly that, in the 
l^eginning of tlic month of Ramzan, 
the accused had fallen ill and had Ijcen 
placed under the treatment of sc^ine 
local herbalist and physician and got 
some relief, and that during his ill¬ 
ness he generally used to shout and 
try to run away saying that he was 
being struck with knives and hatchet.s. 
He also stated that during the i)rcvi- 
ous night he went out twice or thrice 
as before and used similar words. It 
was further stated that he had mental 
disease for a long time past and tliat 
on that account he had beaten his 
daughters who had died. It is unfortu¬ 
nate, that, in spite of these important 
disclosures in the report, which was 
lodged with due promptitude soon af¬ 
ter the occurrence, the police did not 
send the prisoner to any doctor for the 
purpose of keeping him under ol)scrva- 
tion with a view to determine his men¬ 
tal condition. The prosecution wit¬ 
nesses, whose names have already been 
mentioned above and who have clearly 
implicated the accused in the crime, 
are all unanimous, that during the 
month of Ramzan, the accused was 
suffering from mental derangement and 
had been behaving like an insane per¬ 
son. There is no reason why these wit- 
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nesses, on whose evidence the case for 
the prosecution mainly rests, should not 
be belived. It may be argued that they 
are his near relations and are there¬ 
fore trying to mitigate the gravity of 
the offence which the accused has com¬ 
mitted. by introducing the episode of 
insanity during the period immediately 
preceding the day of the occurrence. 
But they arc prosecution witnesses all 
the same and their evidence must be 
considered as a whole. Furthermore, 
we have the evidence of Imaman, 
P. W. 5, who is a perfect stranger and 
had no reason whatsoever to shield 
the prisoner from the consequences of 
his act. This witness has also stated 
that during the whole of the month of 
Ramzan, the prisoner was mad and 
used to talk incoherently and abusively 
to all. 

The question for determination is 
what offence has been committed by the 
accused and what punishment should 
be awarded to him, having regard to 
the evidence on the record. In my judg¬ 
ment the case for the accused does 
not strictly fall within the provisions 
of S. 84, I. P. C. At the same time 
there cannot be any doubt that, at 
or about the time when the accused 
committed the murderous attack upon 
his two little cliildren, his mind was 
unsound, that it cannot be said with 
any degree of certainty that he did 
not know that what he was 
doing was wrong or contrary to law 
within the meaning of S. 84, I. P. C. 
We have evidence of witnesses for the 
prosecution that the accused was a fond 
and affectionate father, so that the sheer 
brutality of the assault in the absence 
of any provocation of which a Court 
of justice can take notice is a circum¬ 
stance which leads to the inference that 
the mind of the accused was in fact 
unhinged and far from normal. Un¬ 
der these circumstances, wliile uphold¬ 
ing the coviction of the accused un¬ 
der S. 302, I. P, C., I do not consi¬ 
der that it is a case in which the capital 
sentence should be imposed. I would 
therefore set aside the sentence of 
death which has been passed upon the 
accused by the Sessions Judge and, 
in lieu thereof, substitute the sentence 
of transportation for life. The prisoner 
shall be kept under medical observa¬ 
tion. As observed in Lachhman v. 
Emperor, A. /. R. 1924 All. 413, 
if for a sufficiently long period the 
prisoner appears to be sane (insane?), 
then it is competent to the Local Go¬ 
vernment to pass such order as may 
be considered proper. That is however 


a matter within the special province 
of the executive authorities, as to which 
I need not express any opinion. The 
course therein adopted is in accordance 
with the obser\'ations contained in Maulu 
V. Emperor, A. /. R. 1923 Lah. 619. 
The case should be reported to the 
Local Government with a copy of this 
judgment. 

Shadi Lai, C. /.—I concur. 

E.K. Sentence reduced. 
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Tapp, J. 

District Board, Jhang — Defendant— 
Petitioner. 

V. 

Ganpat Bam — Plaintiff— Opposite 
Party. 

Civil Eevn. Petn. No. 462 of 1932, 
Decided on 12th December 1932, from 
decree of Sm. C. C. Judge, Jhang. 

(a) Punjab District Board Act (1883), 
Ss. 70, 76 and 72—Suit for refund of Haisiat- 
tax is cognizable by civil Court. 

A civil Court has jurisdiction to entertain & 
suit against the District Board for refund of 
Haisiat-tax. [P 125 C 

(b) Punjab District Board Act (1883), 
S. 76—Sahukar does not come under “others’^ 
in that section. 

A sahukar does not fall within the category of 
‘‘others” in the section, on the application of 
the doctrine of ejusdem generis. I.P 125 G 1] 

(c) Small Cause Courts Act (Punjab) 
Sch. 2, Art. 1—Suit against District Board 
for refund of tax is outside the scope of the 
article. 

Article 1, Sch. 2, applies more to suits for 
damages or compensation in connexion with 
official acts; and hence a suit against the Dis¬ 
trict Board for refund of tax is outside the scope 
of this article and is cognizable by a Small Cause 
Court. [P 126 Cl] 

(d) Punjab District Board Act (1883), 
S. 74—Suit for refund of lax paid—Onus of 
non-liability to pay is on plaintiff—Evidence 

Act (1872), S. 103. 

In a suit against a District Board for refund 
of tax paid it is for the plaintiff to show that he 
is not liable to pay the tax and that it has been 
illegally exacted from him and not for the Dis¬ 
trict Board to prove that the plaintiff has been 
properlv assessed and is not entitled to a refund. 

^ ’ [P125 C 1] 

Shujauddin — for Pefcifcioner, 

Fakir Chand —for Opposite Party. 

Judgment. —Tliis is an application for 
revision of the order of the Judge 
Small Cause Court, Jhang, decreeing 
the claim of the plaintiff-respondent 
Ganpat Ram against the District Board, 
Jhang, for a refund of Rs. 27-8-0 
being the half yearly instalment of a 
Haisiat-tax of Rs. 55 assessed on the 
plaintiff for the year 1931. It was 
urged by the learned counsel for the 
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petitioner Board that a civil Court had 
no jurisdiction to entertain the suit and 
he relied on Ss, 70, 72 and 76, Dis¬ 
trict Board Act, in support of his con¬ 
tention. S. 70 provides that all rates 
and taxes imposed under the Act, and 
all arrears of such rates and taxes, 
Imay be recovered as if they were 
• arrears of land revenue. S. 72 
provides for appeals in connexion 
with the assessment and collection of 
any rate or tax leviable under the Act 
and S. 76 runs as follows: 

“ Suits for the recovery from cosharors, ten¬ 
ants or others of any sum on account of any rate 
or tax imposed under this Act, and suits on 
account of illegal execution of any such rate or 
tax, or for settlement of accounts connected 
therewith shall, unless the Local Government 
otherwise directs, be cognizable by Courts which 
for the time being have cognizance of suits for 
rent due on land. ” 

It was submitted that the plaintiff, 
jwho is a sahukar would fall witliin the 
! category of “others” in the section, 

I but on the application of the doctrine 
of ejusdem generis I am not prepared 
to agree to this contention. I therefore 
hold that the suit was cognizable by a 
civil Court. The next contention raised 
by Dr. Shujauddin was that the suit was 
excluded from the cognizance of a 
Small Cause Court under Art. 1, 
Sch. 2, Small Cause Courts Act. I do 
not think the present suit would fall 
within the scope of. this article, which 
possibly applies more to suits for da¬ 
mages or compensation in connexion 
with official acts. On the merits how¬ 
ever I am of opinion that the case has 
not been properly tried. The tax in 
question was imposed by notification 
No. 40935 of 17th December 1929, on 
all persons resident in the area subject 
to the authority of the District Board, 
Jhang, and was leviable at different 
rates on all annual income from 
Rs. 400 to over Rs. 50,000. It was 
not leviable in any financial year on 
any person who had resided within the 
area mentioned for less than 180 days 
of such year. On the pleadings it was 
for the plaintiff to show that he was not 
liable to pay the tax and that Rupees 
27-8-0 had been illegally exacted from 
him and not for the District Board to 
prove that the plaintiff had been pro¬ 
perly assessed and was not entitled to 
a refund. The plaintiff was granted a 
decree, because the District Board failed 
to prove that plaintiff resided more than 
180 days within the area under the 
jurisdiction of the Board and because 
the income of the plaintiff had not been 
proved to be liable to assessment. This 
18 clearly putting the onus on the 
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wrong party and I hold therefore that 
the case has been wrongly decided and 
setting aside the decree of the Court 
below I remand the case for fresh deci¬ 
sion and disposal in accordance with 
low. Costs of this Court will abide the 
result. 

K-S. Case rc7nanded. 
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Bhide, J. 

Deputy Commissione}', Kangra Dist ,— 
Petitioner. 

v. 

Shiv Davi and another — Opposite 
Parties. 

Civil Ref. No. 9 of 1932, Decided on 
19th October 1932, caso referred by 
Deputy Commissioner, Kangra, D/- 21st 
April 1932. 

Punjab Land Alienation Act (13 of 1900)— 
House. 

A bouse in a village “abadi” does not fall 
within the definitioji of land. [P 125 C *2] 

Labh Singh —for Opposite Parties. 

Order. —This is a petition for revi¬ 
sion under S. 21-A, Punjab Land Alie¬ 
nation Act. A house was sold on 9th 
September 1929, by auction in exe u- 
tion proceedings by order ot Subordi¬ 
nate Judge, Pathankot. The sale came 
to the notice of the Collector, Kangra. 
on 6th May 1931, who moved the Dis¬ 
trict Judge under S. 21-A, Punjab 
Alienation of Land Act, to set aside 
the sale on the ground that the sale 
was in contravention of the Act. The 
District Judge held that the reference 
should have been made to the Senior 
Subordinate Judge and sent it on to 
him. The Senior Subordinate Judge 
found that it was time-barred and dis¬ 
missed it. A petition for revision is 
now presented to this Court. 

There seems to be no doubt that the 
petition was time-barred by the time 
it reached the Senior Subordinate Judge’s 
Court. No good ground was shown 
for extension of time being granted. 
Further, it does not appear that the 
property sold falls within the definition 
of “land” as given in the Punjab Alie¬ 
nation of Land Act. The record of the 
execution proceedings shows that the 
property consisted of a house in a 
village “ abadi” and this does not 
fall within that definition. I dismiss the 
petition. 

H.K. Petition dismissed. 

k 
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A. I. R. 1933 Lahore 126 (1) 

Dalip Singh, J. 

^uni Lai —Judj^ment-debtor—Appel¬ 
lant. 


V. 

Gnlab Singh Bhagwan Singh —Decree- 
holder—Respondents. 

Misc. First Appeal No. 369 of 1932, 
Decided on 14th October 1932, against 
order of Senior Sub-ludge, Amritsar, D - 
16th November 1931. 

(a) Contract Act (1872), S. 60—Appropria¬ 
tion held not intended towards principal. 

The clecico holder while presentins? accounts 
to the Court on which he based execution ajipH- 
catiou entered the credit and debit itcjns, cal¬ 
culating interest on both and claimed execution 
for the balance. 

Held: that the result was to appropriate the 
payments towards principal, hut it could not be 
held that it was the intention of the dccree- 
boldor to appropriate the payments towards prin¬ 
cipal or whether it was merely a mathematical 
mistake which led to an inaccurate result; A . I .li. 
P. C. -28:^. iUl. on. [P 12G C H 

(b) Civil P C. (1908), O. 34. R. 3—Appro¬ 
priation—yuitvc. 

Under O. 34, R. 3 whether question 
of appropriation bv the parties arises. U’ 126 G 2] 

(c) Civil P. C (1908), O. 34, R. 3—In¬ 
terest stops from date of deposit and not 
from withdrawal—Interest. 

The interest should be calculated as ceasing 
from the date of deposit of the money in Court 
and not from the date of removal by the decree- 
holder. IP 126 C2] 

M. C. Mahajan —for Appellant. 

Badri Das —for Respondents. 

Judgment. —The facts are given in 
the judgment of the learned Senior 
Subordinate Judge and the question is, 
whether the decree-holder had appro¬ 
priated the payment made towards prin¬ 
cipal and therefore could not subse¬ 
quently change the appropriation and 
make it towards interest. It appears that 
all that the decree-holder had done in 
presenting accounts to the Court on which 
he based execution application was to 
enter the credit and debit items, cal¬ 
culate the interest on both and claim 
execution for the balance. The result 
of this no doubt was to appropriate the 
payments towards principal, but, I doubt 
very much whether it can be held that 
it was the intention of the decree-holder 
to appropriate the payments towards 
principal or whether it was merely a 
mathematical mistake which led to an 
inaccurate result. In the latter case 
there would be no question that he 
would not be estopped or bound. I am 
strengthened in this conclusion by Ven- 
katadri Appa Rao v. Parthasarthi Appa 
Rao (1), a Privy Council ruling. I t 

1. A I R 1922 P C 233=61 I 0 31=48 I A 
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has also been contended by the learned 
counsel for the respondent that under 
O. 34. R. 3, there was no question 
of appropriation by the parties but it 
is unnecessary to decide this point. 

The only other point urged is that 
the interest should be calculated as 
ceasing from the date of deposit ofi 
the money in Court and not from thej 
date of removal by the decree-holder. 
This seems correct. No statement of 
account has been furnished but counsel 
says that it is sufficient if I give a 
direction to the Court that allowance 
should be made for the variation pro¬ 
duced by this change in the date up to 
which interest is to be calculated. The 
appeal is accepted to tliis extent only 
and otherwise it is dismissed. No order 
as to costs. 

B.K. Order accordingly. 
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Bhide, j. 

Hira Singh —Convict—Appellant. 

V. 

Enipero )—Opposite Party. 

Criminal Appeal No. 926 of 1932. 

Decided on 14th October 1933, against 

>rder of Sess. Judge, Hoshiarpur, D/-15th 

fune 1932, , e 

Penal Code (1860), S. 304. Part 1—Sen- 

;ence reduced from ten to five years. 

Where the offence under S. 804 (1) was com- 
nitted in the heat of passion and on the spur of 
;he moment, after the accused’s patience had 
Deen strained by the deceased (immoral wife) to 
,he utmost the sentence was reduced from ten 
,’ears to one of rigorous imprisonment for five 

:-ears. IP 126 0 2] 

Kessar Si7igh —for Appellant. 
Judgment. —The only point urged in 
ihis appeal (which is not opposed on 
Dehalf of the Crown) is that of the 
sentence. It appears from the findings 
Df the learned Sessions Judge that the 
deceased woman, who was the wife ot 
the appellant was leading an immoral 
life. She had taken a house opposite to 
his house for carrying on an 
aith one Munshi Ram. The appellant 
had put up with her provo^ng con¬ 
duct for a long tune. On the day of jhe 

occurrence, she abused him 

him by saying that she would have 

his daughter and daughter-m-law ra¬ 
vished by Munshi Ram. Considering 
all the circumstances of the case, the 
sentence awarded appears to too 

severe. I have no doubt that the of¬ 
fence was committed in the heat of pas¬ 
sion and on the spur of the momen^ 
after the appellant’s patience had been 
strained by the deceased to the utmost. 





Raghoo Mai. v. Nannk 

I accept the appeal and reduce the 
sentence to one of rigorous imprison- 
^ment for five years. 


Mai. (Tek Chand. J.) 
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R.K. 


Sentence redneed. 
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Tek Chand and Monuoe, JJ. 

Baghoo Mai and others — Plaintiffs— 
Appellants. 

V. 

Nadine Mai Janki Das —Defendant— 
Respondent. 

First Appeal No. 1882 of 1926, De¬ 
cided on 22nd November 1932. from de- 
cree of Senior Sub-Judge, Delhi. D/- 20th 
May 1926. 

(a) Contract—Mercantile usage—Delhi iron 
market—Interest cannot be charged on un- 
paid price for transactions before 1917, 

Bv the mercantile usage prevailing in the 
Delhi iron market, among big merchants, no in¬ 
terest can be charged on the unpaid price for 
trciiisRctioos before 1917* [p i27 C 2} 

Interest—Claim for interest on un- 
paid price of goods supplied by way of dam¬ 
ages IS not sustainable — Vendor and Pur¬ 
chaser. 

A claim for interest on unpaid price of goods 
supplied by way of damages on equitable grounds 
is not sustainable. [p 127 C 2j 

Manohar Lai and Ajit Pa)shad—iov 

Appellants. 

Kishan Dayal, Bahgtvat Dayal and 
Btshan Narain —for Respondent. 

7 ek Chand, J .—This appeal arises 
?; suit instituted by the plaiii- 
tin-appellant against the defendant-res- 
pondent for recovery of Rs. 9,891-12-0, 
alleged to be due on dealings relating 
to tlie purchase and sale of iron, and 
interest at 10 per cent per mensem 
on the unpaid price of goods suppHed. 
Dotn parties are iron merchants of 
Delhi and the dealings between them con¬ 
tinued from 30th August 193f5 to 21st 
June 1923* The cla^im for the principal 
sum has been settled in the lower Court 
and there is no dispute about it now 
The trial Judge had disallowed interest 
except from 29th September 1923 when 
notice of demand was served by the 
P.laindff on the defendant. The plain- 
V accordingly appealed urging 

that the decretal amount be enhanced 
l^y Rs* 3,041-13-0 being the amount 
of interest payable on the price due 
but unpaid for the period mentioned 
m the plaint. It is admitted that there 
was no express agreement between the 
PMties for the payment of interest. 

- cla^ as however based on (1) 
»lied ^ agreement to pay interest 



to be inferred from the course of 
dealings between tlie panics; i2) mer¬ 
cantile usage prevailing in the Delhi 
iron market; and (3) the “gonoial 
law under which the plaintiff is e(|ui- 
tably entitled to claim interest by wav 
of damages. The first of these coiuen- 
tions must fail on the short ground 
that the course of dealings between the 

support the 

p amtiff s claim, but definitely esta¬ 
blishes the contrary. Wc have carefully 
scrutinized the account from the very 
beginning and do not find a sinoic 
transaction in which interest was 
ch^ged on the unpaid price 
- The evidence on the record is wholly 
insufficient to sustain the claim on tlie 
ground of a mercantile usage in the 
lion market at Delhi. The transactions 
lor the price of which the suit has 
been brought, arc alleged to liavc taken 
place prior to 18th October 1917 and 
the plaintiff s own evidence shows that 
at that lime the practice was to cliarvc 


interest at varying rates in dealings 
with petty merchants, but no interest 


xvas payable if the contracting par¬ 
ties were “big merchants.” It is 
common ground between tlic parties 
til At tile plaiiititf and the defendants 
weic two of the biggest iron merchants 
at Delhi. Keference was made to the 
proceedings of a panchayat held in 
March 1921, ^\•hcn the dealers in iron 
met and resolved that in all future 
dealings interest would l)c payable if 
a statement of the account wasdelixered 
to the buyer and demand made for the 
price within 7 days of the tran.sacliun. 
1 his however cannot help the plaintiff 
as the transactions in dispute admit¬ 
tedly took place before the date of 
the panchayat and secondly, the de¬ 
mand was made only a few days before 
the msutution of the suit and for the 
interest has been allowed to the 
plaintiff by the lower Court. The claim 
cannot therefore succeed on the strength 
of any mercantile usage, binding on 
the parties. Mr. Manohar Lai has 
trankly conceded that in the circum¬ 
stances of the case having regard to 
the trend of recent judicial deci- 
he IS unable to sustain the 
plaintiff s claim for interest by way 
of damages on equitable grounds. The 
appeal fads and I dismiss it with costs. 

Monroe, /.—I agree. 

Appeal dismissed. 
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Harrison and Dalip Singh, JJ. 

Santa Singh —Convict—Petitioner. 

V. 

Empero) —Opposite Party. 

Criminal Pevn. No. 333 of 1932, De¬ 
cided on 24lk November 1932, reported 
by Dist. Magistrate, Amritsar, D/- Ith 
March 1932. 

Penal Code (1860). S. 225 B — Refusal 
to accompany bailiff and sitting down on 
ground after arrest does not amount to at¬ 
tempt to escape. 

Where a person after arrest by the bailiff re¬ 
fused to accompany him but sat on the ground bis 
action is a mere passive one and does not consti¬ 
tute an attempt lo escape : 33 P. R. 1918 Cr., 

Rff. [P 128 C 1] 

Mohammad Monii — for the Crown. 

Harrison, J .— Tliis case has been 
referred to a Division Bench in conse¬ 
quence of a report submitted by the 
District Magistrate of Amritsar. The 
facts arc that a bailiff armed with 
a warrant of arrest apprehended ^ one 
Santa Singh in Ms village. Santa Singh 
I refused to accompany him and sat 
Idown. He has been convicted under 
S. 225-B of the offence of escaping 
from the custody of the bailiff. As 
pointed out by the learned District Magis¬ 
trate there is no question of any offence 
having been committed under the first 
portion of the section, that is to say 
Santa Singh did not offer any resis- 
tence or obstruction to Ms apprehen¬ 
sion ; and the only question is whether 
he escaped or attemped to escape. 
Deva Singh v. Emperor (1) merely 
deals with an offence under the first 
part of the section and lays down that 
there must be an overt act of resistance 
or obstruction. There is ample authority 
for the proposition that once a man has 
been apprehended and effects Ms escape 
it is immaterial whether at the time he 
used any force or whether the bailiff 
was actually present or temporarily 
absent. Here we have to see whether 
the mere refusal to go with the bai¬ 
liff and the sitting domi constitute any 
attempt to escape. In our opinion they 
do not. Had Santa Singh exerted any 
force to get away from the bailiff, or 
walked away, the Court would have had 
to decide what inference was to be 
drawn from his conduct and whether 
he had actually begun an attempt to 
escape. But where the action is purely 
passive and consists of either standing 
still or sitting down it is I think im- 

1. (1918) 38 P B 1918 Oe=20 Or Ii J C4= 

48 I O 882. 


possible to hold that such an attempt 
has begun. 

Agreeing therefore with the view 
taken by the learned District Magis¬ 
trate I would set aside the conviction 
and order the fine, if paid, to be re¬ 
funded. 

Dalip Singh, J. —I agree. 

K.S. Conviction set aside. 

A. I. R. 1933 Lahore 128 (2) 

Coldstream, J. 

Salihon and others —Accused — Peti¬ 
tioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 786 of 
1932, Decided on 15th November 1932, 
against order of Sess. Judge, Shahpur, 
D/- 23rd April 1932. 

Criminal P. C. (1898), Ss. 423 and 437— 
Competency of trial Court to try a case does 
not affect powers of Sessions Judge under 
S. 423. 

A Sessions Judge dealing with a case under 
S. 423 as well as on revision can exercise any of 
the powers conferred on an appellate Court by 
that section and may act under S. 423 even 
where the trial Court is competent to try the 
case. He can pass even an order which makes 
the position of the appellant worse: 15 All. 250, 
and 16 P. J?. 1896, Cr., Bef. [P 128 0 1, 2] 

Amin Chand Mehta —for Petitioner. 

Chandra Gupta for Govt. Advocate — 
for the Crown. 

Judgment. —The four petitioners 
were charged and tried by a Magistrate, 
First Class, Shahpur, on a charge under 
S. 304, Part. 2, I. P. C. The Magis¬ 
trate convicted and sentenced them to 
two years’ rigorous imprisonment under 
that section. They appealed to the 
Sessions Judge and the complainant 
in the case preferred an application 
under S. 437, Criminal P. C., asking 
for an enhancement of the sentence. 
The Sessions Judge disposed of the 
appeal ariH the revision in one order. 
He held that, on the facts alleged and 
found established by the Magistrate, 
the case was one triable exclusively 
by the Court of Session. He therefore 
set aside the Magistrate’s judgment and 
ordered him to commit the case for 
trial on a charge under S. 302, 
I. P. C. It is contended by counsel 
for the petitioners that the learned Ses¬ 
sions Judge acted illegally as: (1) 
S. 437, Criminal P. C., did not allow 
him to make the order; (2) his power 
under S. 423 (1) (b) (i).to order 

comniittal could only be exercised where 
the lower Court was incompetent to 
try the case as put before it; and (3/. 
because S. 423 does not contemplate 
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passing of an order on appeal 
which makes the position of the appel¬ 
lant worse. 

^ As already mentioned the learned 
Sessions Judge was dealing with the 

as well as on revi¬ 
sion. He could exercise any of the po¬ 
wers conferred on an appellate Court by 
that section. There is good authority 
for the view that an appellate Court 
may act under S. 423 even where the 
trial Court was competent to try the 
case: Dani v. Empress (1). I can find 
nothing in the words of S. 423 
to support the counsel’s third conten¬ 
tion. The judgment in Queen-Empress 
V. Mania (2) is clearly against him. 
The petition is dismissed, 

K.S. _ Petition clismisstHl. 

1. (1895) 16 1^ R 1895 Cr. 

(1893) 15 All ‘205=(1893) A W N 105. 
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Broadway, C. J. and Monkoe, f. 

Pala Mal-Narain Dits —Appellant. 

V. 

3/ uhci7iinici(l Ali —Respondent. 

Second Appeal No. 071 of 1028, De¬ 
cided on 14fch November 1932. 

^ W CiviJ P. C (1908), O. 22,R. 4—Abate 
— Rule of total abatement is highly 
technical rule and should not be applied un¬ 
less it must be applied— Punjab Redemption 
Act (11 of 1913), S. 12. 

Tho rulcoE totsvl abatement is a Ligbly tcchni- 
<^1 mlo and .should not applied unless it must bo. 
On the death of B who had mortg.aged a ceitaiu 
land to the plaintiffs, the land descended in three 
shares one of which was mutated in favourof each 
branch of defendants. There was no partition 
aunong the defendants and they obtained on an 
application for redemption to the Assistant Collec- 
3?^ parte decree for possession on payment of 

brought a suit for decla¬ 
ration that the land could be redeemed only on 

payment of Ra. 1 896 One of the defendLts 

died aftei the institution of the above suit and 
his representatives were not brought on record 
within time and there was no application for 
extension of time: 

Held', that as no declaration can be made de¬ 
fining the rights of the plaintiffs against the 
surviving defendants without reference to the 
share of the deceased defendant, the Court had 
to reluctantly apply the rule of total abatement 
nnd the sait had abated in toto. [P 130 C 1 2] 

Held aho: that as a result of one of tho defen¬ 
dant’s death the Collector’s order had become final 
in respect of the share which belonged to him. 

[P129C2] 

(b) Transfer of Property Act (1882), S.60_ 

Mortgage Apportionment of mortgage-debt 
cannot be made without consent of all parties 
interested. 

An apportionment of a mortgage-debt cannot 
be made without the consent of all the parties 
interested. j^p ^30 q 

Daulat Bam — for Appellant. 

Aaghar Beg —for Respondent, 
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Monroe, jf. —This is au appeal from 
the judgment of the Additional Dis- 

Lahore aflirming an order 
of the trial Court by which the suit 
was dismissed on the ground that it 
abated against all the defendants. The 
land now in dispute was formerly tliu 
property of one Baja; he mortgaged 
It to the plaintiffs and on his death 
the land descended in three shares, 
one of which was mutated in favour of 
each branch of liis descendants, the 
branch being now represented by 
the defendants Amir and Ismail, sons 
of Jaimal. the second by Kliair Din 

^ J Ismail, son of Kamal 

and Mt. Bakhtawari; there has been no 
partition. The defendants made an appli¬ 
cation to the .Assistant Collector ac 
Kasur for redemption of the land and 
obtained an ex parte decree for pos¬ 
session on payment of Rs. 695. The 
plaintiffs then brought the i)rcscnt suit 
for a declaration that the land could only 
be redeemed on payment of Rs. 1,895. 
Khair Dm died on 17th April 1926 
after the institution of the suit and his 
representatives were not brought on the 
record within time; the lower Courts 
have held that there was no proper; 
application for an extension of the time 
and that in consequence of the death 
of Khair Din, the suit has abated in 
toto. Against this decision the plain¬ 
tiffs have now ai.-)>ealccl on both' 
grounds. 

I have no hesitation in agreeing with 
the lower Court when they hold iliatthcrel 
has been no application on the part! 
of the plaintiffs which can be treated i' 
as an application for extension of time;' 
the only application on the record is 
the belated application to bring the 
representatives of Khair Din on the 
record. On the second point, the plain- 
tilfs contend that the suit has abated 
only against Khair Din and his re¬ 
presentatives. The present suit has been 
brought in accordance with the provi¬ 
sions of S. 12, Punjab Redemption Act 
No. 11 of 1913 and its object is to 
obtain a declaration of “the right of 
the mortgagee/’ As a result of the 
death of Khair Din, the Collector's 
order has become final at least in res- 

share which belonged to 
only statutory provisions ap¬ 
plicable arc contained in the Civil Pro¬ 
cedure Code which by O. 22, R. 4, 
provides that where no application is 
made to substitute the legal represen¬ 
tatives of the deceased defendant with- 
tn the time limited by law the suit shall 
abate as against the deceased defen¬ 
dant and by O. 1, R. 9, provides that 
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no suit shall be defeated by reason of 
the misjoinder or non-joinder of parties 
and the Court may in every suit deal 
with the matter in controversy so far 
as regards the rights and interests of 
the parties actually before it: see judg¬ 
ment of Jai Lai, J., in Sant Singh v. 
Giilah Singh (1). No case has been 
cited to us wliich governs the present 
case, nor have I been able to find any 
authority which I can apply to it and 
we must proceed on general principles. 

The rule of total abatement, a highly 
technical rule, should not be applied 
iuniess it must be; and it seems to me 
;that the result of the present appeal 
'depends on whether the interests of 
[Khair Din and the other defendants 
arc severable and a declaration can 
be made defining the rights of 
:thc plain tills against the surviving de¬ 
fendants without reference to the posi¬ 
tion of Khair Din’s share. What de¬ 
claration can now be made in this 
case? If it is held that the total amount 
due on the mortgage is Rs. 1,895, 
the amount still to be paid by the 
surviving defendants can only be ascer¬ 
tained by a reference to the sum al¬ 
ready paid not for the redemption of 
their shares only but for the whole of 
the mortgaged land. If they then pay 
the full difTercnce in order to recover 
their shares, they are compelled to pay 
more than their due proportion; for 
the cfTcct of the Collector’s decree is 
that Khain Din’s share has ceased to 
be subject to the mortgage and no remedy 
for contribution against it would now 
be allowed, and in the result, the sur¬ 
viving defendants by reason of no fault 
of theirs lose the remedy ordinarily 
awarded to one of several mortgagors 
who is compelled to pay more than liis 
due proportion towards the mortgage 
debt. So far as I can see only one 
other declaration is possible and 1 have 
no doubt that it would have the merit 
of being just. If the total debt is 
Rs. 1,895, the shares and liabilities be¬ 
ing equal, it may be said that each 
of the surviving defendants’ shares 
should bear its proportion of the total 
sum, the position remaining undisturbed 
in the case of Khair Din’s share in 
such case, Khair Din’s rcprcsantaiives 
would hold that advantage which they 
have acquired by the neglect of the 
plainiilTs, and the surviving defendants 
would have to bear no greater burden 
than they would have had to bear 
had Khair Din survived. But such a 
decree r^mres an a pportionment of 

A I 11 1958 Lull 572=114 IC 417=10 
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the mortgage debt and I think that 
it is a fatal objection that no such 
apportionment of a mortgage debt can- 
be made without the consent of all the! 
parties interested, and further, the terms 
of such a decree could not be ascer¬ 
tained without a reference to the liabi¬ 
lity borne by Khair Din’s share. 1 
reluctantly come to the conclusion that 
this is one of the special cases where the 
rule of total abatement must be applied 
and accordingly I would dismiss this 
appeal with costs. 

Broadwayy C. J. —L concur. 

K.S. Appeal disjnissed. 
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Bhide, J. - 

Nand Singh —Plaintiff—-Appellant. 

V. 

Shcr Singh and others —Defendants— 
Respondents. 

Misc. First Appeal No. 1911 of 1931, 
Decided on 15th November 1932. from 
order of Dist. Judge, Ferozepore, D/- 
27th October 1931, 

(a) Punjab Courts Act (1918), S. 18—Dis* 
trict Judge and Additional Judge are not 
members of the same Court—Civil P. C. 
(1908), O. 47, Rr. 2 and 5. 

Rule 6, O. 47, applies only ‘in the case of a 
Court cousisting of more than one Judge. By 
S. 16, Punjab Courts Act, a District Judge and 
Additioual Judge cannot be said to be members 
of the same Court. Honco where an Additional 
Judge passes an order and an application for re¬ 
view is made to him and notice is issued by him 
but the case is transferred to the file of the 
District Judge, the latter has jurisdictiou to hear 
the petition and pass orders [P l3l 0 1] 

(b) Civil P. C. (1908). 0.47, R. 7—Order 
granting review—Appeal. 

An appeal from an order granting a review 
is competent only in the circumstances men- 
tioned in O. 47. R. 7. [P 131 C 1] 

Fakir Ghand —for Appellant: 

Jai Gopal Sethi —for Respondents. 

Judgment .—This is an appeal from 
an order of the District Judge, Feroze- 
porc, granting an application for review. 
The order sought to be reviewed was 
originally passed by the Additional 
Judge. The i>etition for review vvas 
also made to the latter and notice 
was issued by liim. The case was^ then 
transferred to liis file by the District 
Judge, and after hearing the parties 
the petition was granted. On behalf 
of the appellant the first contention 
raised was that the learned DistrKt 
Judge had no jurisdiction to hear the 
petition for review as the Additional 
Judge was still attached to the dis¬ 
trict. Reliance was placed in this res¬ 
pect on R. 5, O. 47, Civil P. C. 
That rule however appears to me to 




19» 

apply only in the case of a Court consist¬ 
ing of more than one Judge. Tliis 
will be clear from the wording of the 
rule itself as well as the marginal note. 
The present petition fell under R. 2. 
O. 47 of the Code wliich applies to 
Courts other than the High Court. 
According to the Punjab Courts Act 
the Court of an Additional Judge is 
distinct from the Court of the District 
Judge (sec S. 18 of the Act), and the 
District Judge and Additional Judge 
cannot be said to be members of the 
.same Court. This contention must tlicrc- 
fore be overruled. 

On merits the learned ‘ counsel for 
the appellant confessed his inability to 
support the appeal. An appeal from an 
order granting a review is competent 
only in the circumstances mentioned 
in R. 7 or O. 47 of the Code and the 
I learned counsel admitted that no va- 
llid ground within the purview of that 
rule could be made out in the present 
case. I accordingly dismiss this appeal 
with costs. 

K.S, Appeal dismissed. 
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Coldstream and Jai Lal, JJ. 

Nawab and others —Convicts—Appel¬ 
lant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 1208 of 1932, 
Decided on 20th December 1932, from 
order of Sess. Judge, Hissar, D/- otli Sep¬ 
tember 1932. 

(a) Penal Code (1860), S. 302—Punishment. 

The lesser penalty provided for the offence of 
murder is not an adequate sentence where the 
attack is brutal and deliberate. [p 132 C 1 ] 

(b) Criminal P. C. (1898), S. 509—Depo¬ 
sition of medical witness—Failure of Magis¬ 
trate to^ append certificate does not itself 
make evidence inadmissible. 

Failure to append certificate in the prescribed 
form has not the cffecb'of making the evidence 
of the medical witness recorded by the Commit¬ 
ting Magistrate iiradmissiblo if it otherwise ap¬ 
pears that the statement was recorded and at¬ 
tested by the Magistrate itr the presence of the 
accused: 18 Cal. \2), L ist. [P 133 c 1] 

Mohammad Monii —for Appellants. 

Mokamviad Akbar Khan — for the 
Crown. 

Jai Lal, I .—On 5th November 1932 
Majid received eight injuries on dif¬ 
ferent parts of his body, wliich had 
been caused by a large number of lathi 
blows. His parietal bone was extensi¬ 
vely fractured and the brain was pro¬ 
truding and three of his ribs were also 
fractured. On the same occasion pro¬ 
secution. witness Mehr Din also re¬ 


Lahore 131 

ceived five contused wounds and bru¬ 
ises. He had to remain in the hospital 
for twenty days and when discharged 
was unable to resume Iiis ordinary 
duties. Majid died as a result of the 
injuries received by him alter about 
an hour. The Sessions Judge of Mis- 
sar has convicted Nawab "and Abla 
two brothers, and their fatlicr Sharfu 
‘JJid Ihcir nephew Usman, of the murder of 
Majid and also convicted tlic same nici) 
for the attempted murder of Mehr Din. 
He has sentenced Nawab and Abla to 
deatli under S. 302 road with 8. 34, 
h T. C., and Usman and Sharfu to 
transportation for life. He lias fur¬ 
ther sentenced all tlicse men to iliree 
years’ rigorous imprisonment under 

?•' Indian Penal 

Code. The convicts have appealed to 

It through Mr. Moliammad 

Monir. advocate, whom wc have iieard 
on their behalf. 

Majid and Mehr Din were two bru- 
resided at the village .-Mika 
in the Hissar District. Sharfu oxnh.s 
a field adjoining to theirs and Ji\cs 
m a house in ihai field. A few clays bo- 
Icjrc the incident Mehr Din susiiectcd 
mm of having cut and removed jawar 
crop from his licld, and openly ac¬ 
cused him of this. During the cjuarrel 
he pulled the beard of Sharfu, but those 
present separated them and thus pre¬ 
vented further trouble on tlie occasion. 
Nav. al\ who is the eldest son of Shar¬ 
fu and apparently a strong man, was 
absent from the village on that day; 
he returned on 5th November 1932 *in 
the morning and was told hy Sharfu 
that he had been grossly insulted by 
Mehr Din. The prosecution case is that 
Sharfu incited Nawab and .Abla to kill 
Mehr Dm. Enraged at the insult of- 
fered to Sharfu and being incited by 
him Nawab, Abla. Usman and SJiar- 
tu shomed a challenge to Majid and 
Mehr Din who had just arrived to 
cultivate their field and ran towards 
them, Nawab being armed with a Ran- 
dala and the rest with dangs and in 
the fielcl of Mehr Din and Majid be- 
laboured both with the weapons carried 
by them, Majid ^ fell on the ground 
but after the assailants had gone back 
was removed to his house by prosecu¬ 
tion witness Waryam on his charpov 
and he died soon after. (After discuss'- 
ing evidence, the judgment proceeded). 

In my opinion, it has been csiablislicd 
by the prosecution evidence that the 
four appellants went to the field of 
Majid and Mehr Din armed as de.s- 
cribed by the prosecution witiiesscs in 
order to beat Majid and McJir Din for 
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the latter’s conduct in pulling the beard 
of Sharfu. Two of them, i. c.. Nawab 
and Abla joined in the attack on Ma¬ 
jid and beat him mcrcilcsslj’, causing 
him serious injuries which resulted in 
his deatli. Usman and Siiarfu beat Mchr 
Din, causing him giknous hurt. It is 
pro: able that the story of the proseemion 
that Satvfu told his sons that it was 
tiieir duty to kill Mchr Din who had 
insulted him and incited them to kill 
Majid and Mchr Din is an exaggeration 
and it may be that the original idea 
of the appellants was merely to chastise 
the two l)rothcrs. Xawab and Abla how¬ 
ever as I have <ilieady staled, made 
a concerted and prolonged attack on 
Majid. Having regard to the nature 
of the injuries and the manner in which 
tiiey were caused, they must be assumed 
to intend the natural consequence of 
their conduct as they should have 
known that the injuries that they were 
causing to Majid were dangerous to 
life; and as they continued to attack 
him with that knowledge, they must 
be held guilty of murder. Usman and 
Sharfu however did tiot join the attack 
on Majid and cannot be held guilty 
of his murder even constructively. They 
must however be held guUty of 
causing grievous hurt to Mchr Din. 

I would therefore uphold the convic¬ 
tion of Nawab and Abla for the mur¬ 
der of Majid and confirm the sentences 
of death passed upon them, as, in my 
opinion the lesser penalty provided for 
the offence of murder is not an ade¬ 
quate sentence in their ease, having 
regard to the brutal and deliberate 
nature of the assault. Usman and Shar¬ 
fu ought,in my opinion, to be convicted 
under S. 325, I. P. C., and Nawab 
and Abla must also be convicted 
under the same section by virtue of 
S. 34, I. P. C., as it must be assumed 
that when these men started armed 
with latliis and a gandala to beat their 
adversaries, they must be deemed to 
intend or at least to know that grievous 
hurl would be accused to their victim. 
Usman however is a grandson of Shar¬ 
fu. being his daughter's son, and is 
aged between 15 or 16 years; there¬ 
fore. in my opinion, the sentence al¬ 
ready undergone by him will suffice 
in his case. In the ease of Sharfu 
I would merely alter the coindction 
to one under S. 325. Penal Code, 
iind maintain the sentence of three 
years’ rigorous imprisonment awarded 
to him under S. 307, I. p. c. I 
would set aside the conviction and sen¬ 
tence of Usman and Sharfu in respect 
of the murder of Majid. 


It is necessary to mention an objec¬ 
tion that was taken by the learned 
counsel for the appellants to the ad¬ 
missibility of the evidence of the doc¬ 
tor. It appears that the evidence of 
Dr. Dlianpat Rai, Assistant Surgeon, 
who performed the post mortem exami¬ 
nation of Majid and who examined 
the injuries of Sharfu and Abla, was 
recorded by the Committing Magis¬ 
trate. Tills witness was not called at 
the trial, but Iiis statement made be¬ 
fore the Committing Magistrate was 
read out in Court and transferred to 
the Sessions file under S. 509, Cri¬ 
minal P. C.* The same procedure was 
adopted with the regard to the evidence 
of Dr. Ghulam Haidar who deposed to 
the injuries of Mchr Din. I should 
here mention that Sharfu had three 
injuries two of wliich were simple and 
one was technically a griveous injury 
being a simple fracture of the bones of the 
forearm and that Abla had three sim¬ 
ple injuries. These apparently were 
caused by the deceased and Mehr Din 
w'hen they were defending themselves 
against the attack by the appellants, 
though with the exception of Nura, 
the prosecution wdmesses have stat¬ 
ed that they did hot see any injuries 
being caused to these two appellants. 
The statements of both ^ these medical 
witnesses were recorded in the presence 
of the accused by the Committing Ma¬ 
gistrate. In fact Dr. Dhanpat Rai was 
cross-examined by the accused when ho 
made his statement relating to the in¬ 
juries of Majid. The statements of both 
the doctors are signed by them and 
the Magistrate and a note is added that 
they \verc read over and admitted cor¬ 
rect by them. The signatures of the 
doctors are in fact below these notes. 

The learned counsel contends that 
these statements could not be admittea 
in evidence under S. 509, Criminal 
p C., w'hich provides that the deposi¬ 
tion of a Civil Surgeon or other medi¬ 
cal witness, taken and attested by a 
Magistrate in the presence ot tne 
accused may be given in <^vidence m 
any enquiry, trial or other proceeding 
under this code although the * 

not called as udtness. It is contended m 
there is nothing to show on the face or 
the record that the statement was taken 
and attested by the Magistrate m the 

presence of the accused. A He 

the record however slwws .g- 

accused were present when the 

ments of these medical witnessc^ w 
recorded. The instrucUons issuea ^ 
this Court which are to be fotmd ^ 
para. 5, Chap. 24-A. Vol. 3, ot la 
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Rules and Orders, are that the Magis- 
trate should append a certificate in the 
tollowing form. “Taken before me and 
signed by me in the presence of the 
accused,” and should sign it. These 
instructions do not imply that failure to 
follow them has got the effect of making 
the evidence of the medical witness 
recorded by the committing Magistrate 
inadmissable if it otherwise appears that 
the statement was recorded and attes¬ 
ted by the Magistrate in the presence 
of the accused. To attest means to 
certify. I have already stated that it 
appears from the Magistrate’s record 
that the accused were present when the 
statements were recorded and read over 
to the witnesses and admitted by them 
to be correct and were signed by the 
witnesses and by the Magistrate. 

Now, S. 509, Criminal P. C., does 
not ill so many words require any 
certificate by the Magistrate in any 
particular form; and having regard to 
the form of the certificate prescribed by 
this Court it Appears to me that the 
requirements of the law would be com¬ 
plied with if it appears or is made to 
appear that the statement was taken 
and signed by the Magistrate in the 
presence of the accused. In order how¬ 
ever to obviate the necessity of calling 
a Magistrate to prove that he did so. 
in the absence of a clear proof on the 
record that he recorded and attested the 
statement of the medical witness in the 
presence of the accused, this Court has 
enjoined the Magistrates to append a 
certificate in the prescribed form and 
it^ is obviously their duty to comply 
with the instructions of this Court. 
That however does not necessarily mean 
that if there is no certificate in the 
prescribed form, the statement becomes 
inadmissible. 

The nearest decided case cited by the 
appellants’ counsel is Kachali Hari v. 
Queen-Empress (1). It was held in 
that case that before the deposition of 
a medical witness taken by a Com¬ 
mitting Magistrate can under S. 509, 
Criminal P. C., be given in evidence at 
the trial before the Court of Session, 
it must either appear from the Magis¬ 
trate’s record or be proved by the 
evidence of witnesses to have been 
taken and attested by the Magistrate 
in the presence of the accused. It 
would be observed that the learned Judges 
were of opinion that the fact the state¬ 
ment was recorded and attested in the 
presence of the accused, could either 
be made to appear f rom the Magistrate’s 
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record or be proved by the evidence of 
witnesses. The addition of a certificate 
by the Magistrate u'as not considered 
to be legally necessary. The facts of 
that case however were very near to 
the facts of this case as it appears 
that the deposition of the Civil Surgeon 
was signed both by him and the Com¬ 
mitting Magistrate and the witness was 
cross-examined by the accused. It docs 
not however appear from the report 
that the statement \\<is read over and 
admitted to be correct by the Civil 
Surgeon as in the present ease. In 
that case the learned Judges observed 
that there was nothing on the fare of 
the deposition to show that it was at¬ 
tested by the Magistrate in the pri¬ 
soner’s presence. In the present case 
however the presence of the accused is 
noted by the Magistrate at the commciicc- 
ment of the proceedings of the day; it 
must therefore be assumed that the 
statements were recorded and read over 
to the witnesses in the presence of the 
accused and signed in their presence, 
especially when it is remembered that 
one of these witnesses was cross-exa¬ 
mined by the accused. 

In my opinion therefore the deposi¬ 
tions of the medical witnesses arc not 
inadmissible merely because the Magis¬ 
trate has failed to append certificates 
in the prescribed form. For this reason 
the statement of the two medical wit¬ 
nesses is admissible in evidence. Ar 
the same time I wish to make it clear 
that even if the statement of Dr. Dhan- 
pat Rai be held to be inadmissible, 
the conviction of Nawab and Abla for 
the murder of Majid is supported by 
other evidence which shows that both 
these men belaboured the latter with 
a gandala and a dang respectively and 
caused him injuries as a result of wliich 
he died within an hour. It must there¬ 
fore be assumed that in the absence of 
proof of other supervening causes 
death was the direct result of tlic in¬ 
juries caused by Nawab and Abla. 

Coldstream, /.— I agree. 

K.S. Ap2)eal dis7)i2ssc(L 
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Tapp, J. 

Peoples histalvient and Sariiujfi Tiaiik, 
Ltd. Plaintiffs—Petitioners. 

V. 

Ram Nath and others-'-DeU idants— 
Opposite Parties. 

Civil Revn. Petn. No. 254 of 1932, 
Decided on 17th November 1932, against 
decree of Addl. Judge, Sm, C. C., Lahore, 
D/- 24fch February 1932. 
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Negotiable Instruments Act (1881), S. 64, 
Exception — Promissory note payable on 
demand and at specified place—Part pay¬ 
ment made—Presentment is not necessary— 
Negotiable Instruments Act (1881), S. 76 (c). 

L iider tbc exception to S. Gl. Negotiable 
Instillments Act, liie promissory note being pay¬ 
able on demaiiil and payal.le at- a specified place 
piosontineiit is necessary in order to charge the 
promissor, but ivliore the proinissor makes a part 
payment on account of the amount due such 
presentment is not necessary. [P 134 C 1] 

Itoin Lai Ammd —for Petitioners. 

Faqii- Cltaud —for Opposite Parties. 

Judgment .—The Peoples Instalment 
and Saving Bank Limited brought a 
suit in the Small Cause Court, Lahore, 
for recovery of Rs. 241-10-4 being 
principal and interest due on a pro¬ 
missory note payable on demand at 
Laiiorc for Rs. 200 admittedly exe¬ 
cuted by the defendants on 8th August 
1928. The suit was dismissed by the 
learned Additional Judge on the ground 
that the promissory note required pre- 
senimcnt and there was no proof that 
it had been presented. There is no 
doubt that under the exception to 
;S. 64. Negotiable Instruments Act, the 
.promissory note being payable on de- 
,mand and payable at a specified place 
I presentment was necessary in order to 
charge the dcfeiidants, but the Court 
below appears to have failed to consi¬ 
der the application of Cl. (c), S. 76 
of the said Act. S. 76 provides for 
'presentment not being necessary in cer- 
itain cases and CL (c) makes tliis un- 
inccessary where after maturity and with 
'knowledge that the instrument has not 
been presented the party concerned 
makes a part-payment on account of 
Ithc amount due on the instrument. It 
[was obvious that part-payments had 
[been made towards this promissory note 
and in the circumstances presentment 
was not nccessarv. 

I accept the application for revision 
and setting aside the order of the 
Court below, remit the suit for deci¬ 
sion on the merits in accordance with 
law. The petitioner will be allowed his 
costs in this Court. 

K.S. Petition accepted. 
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Bhidr, J. 

JJattav Sen Sachhar — Defendant — 
Petitioner. 

V. 

Svi. Kri-diin Kaur and anothei - 

Plaintiff and Defendant—Opposite Par¬ 
ties. 

Civil Revn. No. 371 of 1932, Decided 
on 26th October 1932. 


Transfer of Property Act (1882), S. 106— 
Punjab—Monthly tenancy—Lessee is entitled 
to at least 15 days notice terminating with 
month of tenancy—Landlord and Tenant. 

In the case of the monthly tenancy in the 
Punjab in absence of specific contract, the lessee 
is entitled to at least 15 days’ notice terraina-- 
ting witli the month of the tenancy and a notice 
not fulfilling this condition is invalid: A. I. R. 
1924 Lrh 643and A. I. R. 1928 Lah. 348, Dist. 

[P 134 C 2]' 

Narotam Singh —for Petitioner. 

Judgment .—This is a petition for 
revision of a decree of the Additional 
Judge, Small Cause Court, Lahore. 
The petition was heard ex parte as the 
respondents have failed to appear in spite 
of service. The suit was for recovery 
of Rs. 194-12-4 on account of arrears 
of rent and electric and water charges. 
It appears that two notices were given 
to the defendant for vacating the 
house. The first notice was given on 
18th June 1931 and required the de¬ 
fendant to vacate the house by the end 
of the month. The notice also stated 
that double the rent would be charged 
if the house was not vacated by the 
end of the month. This notice was 
served on the defendant on 23rd June 
1931. A second notice was also issued 
to the defendant. It is dated 15th July 
1931. but apparently it was issued on 
20th July. This notice required the 
defendant to vacate the premises with¬ 
in fifteen days. The learned counsel for 
the petitioner has urged that neither 
of these notices was valid in law. The 
tenancy was a monthly one and accord¬ 
ing to the rule recognised by Courts in 
such cases in this province the defendant 
was entitled to at least fifteen days 
notice tenninating with the month of 
the tenancy. Neither of these notices 
fulfils this comlition. The first notice 
as staled above, was received by the 
defendant on 23rd June and the notice 
consequently gave him only one week 
to vacate. The second notice was also 
issued on 20lh July and gave the de¬ 
fendant eleven days’ time. The learned 
Additional Judge has relied on A. /. R- 
1924 La/i. G43 and A. /. R. 1928 Lah. 
348; but in those cases the contract 
between the parties specifically provided 
for the period of notice. In the pre¬ 
sent instance there was no such con¬ 
tract. 

In my opinion the contention urged 
by the learned counsel for the peti¬ 
tioner is correct and must be upheld. 
The notices being invalid, the plains 
tiff was not entitled to charge double 
the rent from the month of July as 
he has done; nor is he entitled to 
claim Rs. 5-4-0 on account of cost of 
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notices. I therefore accept the peti¬ 
tion for revision and reduce the amount 
of the decree by Rs. 61-14-8 (Rupees 
56-10-8 on account of additional rent 
and Rs. 5-4-0 as costs of the notices). 
The petitioner will get his proportionate 
costs throughout. 

K.S. "Petilwu acceptctJ. 
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Tapp, J 

Central Dauh of Ijidiay Ltd., Kasu )— 
Defendants —Appellants. 

V. 

Thaktir Das-Tulsi i?rt?7i^Plaintiffs— 
Respondents. 

Misc. Second Appeal No. 1912 of 
1931, Decided on 11th November 1932, 

from order of Senior Sub-Judge, Lahore. 

(a) Civil P. C. (1908), S. 151 >-Dispo¬ 
sal of suit on merits—Case remanded on ap¬ 
peal and refund of court-fee ordered—Remand 
is one under S. 151 and not under Civil P. C. 
D908), O. 41, R. 23 and Court-fees Act 
<1870), S. 13. 

A Court has inherent powers of remand under 
S. 151 and it is competent to the Court to order 
refund ofeourt-fee when remanding under S. 151. 
Therefore a remand of case on appeal which has 
been disposed of as under S. 151 is not ap- 
'poalable, and the mere fact that refund of court- 
fee is also ordered does not make it an order under 
O. 41, B. 23 andappealable. An order of remand 
caubemade under 0. 41, R. 23 only when the 
trial Court has disposed of the suit on a prelimi¬ 
nary point: A. 2. li. 1932 Lah. 219, Foil. 

... „ . CP 135 C 2] 

(») Practice—Appeal cannot be treated as 
Application for revision in the absence of 
want of jurisdiction or illegal exercise of juris- 
•diclion—Civil P. C. (1908), S. 115. 

An appeal cannot be treated as an application 
for revision, specially when the appellant can 
have anothor remedy, unless the lower appellate 
Court has exercised a jurisdiction not vested in 
it by law or that in the exercise of such jurisdic- 
■ticn it has acted illegally or with material irre¬ 
gularity. [P ISC C 1] 

Naiual Kishore —for Appellants. 

Amar Nath Monga —for Respondents. 

Judgment. —The Kasur Branch of the 
Central Bank of India sued the firm 
Thakar Das-Tulsi' Ram and another 
firm for recovery of Rs. 828-13-9 on 
the basis of a hundi and obtained a 
decree on 24th January 1921. The 
firm of Thakar Das-Tulsi Ram brought 
an action against the Kasur Branch of 
the same bank for recovery of Rs. 920 
due on a bahi account in the same 
Court and their suit was dismissed on 
the same date. Against both these de¬ 
crees the firm of Thakur Das-Tulsi Ram 
preferred appeals to the Senior Subordi¬ 
nate Judge, Lahore. Their appeals were 
accepted and both suits were remanded 
for redecision after amendment of the 


plaints. Against these orders of re¬ 
mand the present appeals have been 
preferred and a preliminary objection 
has been taken that as the orders re¬ 
manding the two suits were not made 
under K. 23, O. 41, no appeal lies. 
The learned Senior Subordinate Judge 
has not mentioned any provision of law 
under which the remands have been 
made and it is obvious that he has done so 
under the inliercnt powers conferred by 
S. 151, Civil P. C. Mr. Nawal Kishore 
on behalf of the appellants contends 
that the remands have been made under 
R. 23, O. 41, because (1) this is ap¬ 
parent from the form and substance of 
the orders; (2) the Court has ordered 
refund of court-fees; (3) no provision 
of law has been cited and (4) R. 23 
should be given as wide an mterpreta- 
tion as possible. 

Now, R. 23, O. 41 only permits of 
a suit being remanded when it has 
been disposed of upon a preliminary 
point and it is well settled that a re¬ 
mand can only be made under R. 23 in 
such circumstances. Both the suits 1 
were disposed of on the merits and 
amendment of the plaints lias been al¬ 
lowed. Neither in form nor in sub¬ 
stance are the orders of remand such as 
would full under R. 23, O. 41. It 
is also beyond dispute that a Court 
has inherent powers of remand and 
should use such powers in cases where 
the provisions of law relating to rc-. 
mands contained in O. 41 arc not ap-' 
plirablc. The order of the appellate 
Court directing the refund of court-fees 
will not, as urged by Mr. Nawal 
Kishore, bring the remand under R. 23, 
O. 41. S. 13, Court-fees Act, to which 
reference has been made makes it obli-^ 
gatory on the Court to refund the 
court-fec on the memorandum of ap¬ 
peal where a suit is remanded under! 
the order and rule quoted. This pro-! 
vision of law docs not prohibit a Court 
ordering a remand under its inherent 
powers and directing a refund of court- 
fee on the memorandum of appeal in¬ 
asmuch as the inherent powers con-i 
tained in S. 151, which permit a Court 
to make a remand in cases other than 
those falling under O. 41, also permit 
of the Court ordering a refund of the 
fee paid on the memorandum of appeal.I 
The question whether an order of re¬ 
mand can be made under O. 41, R. 23 
unless the trial Court has disposed of 
the whole suit upon a preliminary point 
and the further question as to the com¬ 
petency of a Court to order a refund 
of court-fee when remanding a case 
under S. 151 of the Code has been. 
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dealt with by a learned Judge of this 
Court in Alt. Gendo v. Radha Mohan 
(1). I fully agree with the views ex¬ 
pressed therein and hold that the ap¬ 
peals preferred by the Central Bank of 
India do not lie. 

Finally, learned counsel for the ap¬ 
pellants urged that if the point was 
; decided against him both appeals might be 
treated as applications for revision, but 
I am not prepared to do this. There 
.will be a further remedy open to the 
appellants and moreover it cannot be 
held that the lower appellate Court has 
exercised a jurisdiction not vested in 
it by law or that in the exercise of such 
jurisdiction it has acted illegally or 
with material irregularity. For the 
I above reasons I dismiss both the ap¬ 
peals with costs. 

K.S. Ajypeals dismissed. 

1. A I R i'932 Lah 219=136 I C 659. 
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Tapi*, J. 

Mohamviad Shah and others —Appel¬ 
lants. 

V. 

Khem Chand and others —Respondents. 

Misc. Second Appeal No. 736 of 1932, 
Decided on 7th December 1932. against 
order of Dist. Judge, Mianwali. D;. 16th 
October 1931. 

(a) Custom (Punjab) —Mianwali District— 
Ancestral property — Male proprietors are 
not full owners. 

In the Mianwali District tliongh male proprie¬ 
tors have a right of gift and devise over ancestral 
property undor certain cond ons they have 
not full .and unrestricted rights of ownership: 4 
P. R. 1913 (P. B.), lief. [P 136 C 2] 

(b) Punjab Alienation of Land Act (as 
amended by 1931), does not affect compul¬ 
sory mortgage sanctioned before Act came 
into force. 

A compulsory mortgage sanctioned before 1st 
July 1931 on which, date the amended Punjab 
Alienation of Land Act, came into forco is not 
affected by the Act. [p 136 C 2] 

(c) Custom (Punjab)—Ancestral property. 

Compulsory mortgage of ancestral property of 

male agriculturist proprietors in Mianwali Dis¬ 
trict is invalid even before Act 1 of 1931 where 
debt is not o.xpressly charged on the property: 4 
P. R. 1913, Rcl. 071. [p 136 C 2] 

S. C. Ma7ichaiida —for Appellants. 

Gohind Bam Khanna —for Respondents. 

Judgment.- —In execution of the de¬ 
cree of the respondents Khem Chand 
and his two minor brothers for Rupees 
2,592-9-0 dated 21st October 1927, 
against the estate of one Hayat Khan, 
an area of 217 kanals 8 marlas of 
land belonging to the appellants, the 
two minor sons and a minor daughter 
of Hayat Khan, was alienated by com¬ 


pulsory mortgage in favour of one 
Jahangir Khan in full satisfaction of 
the above decree. An appeal against 
this compulsory mortgage was pre¬ 
ferred to the District Judge on the 
ground that the mortgage was invalid 
as the property was ancestral and such 
a mortgage was against the provisions 
of the Punjab Alienation of Land Act. 
The appeal was however dismissed, the 
learned District Judge holding that in 
the Mianwali district agriculturists are. 
full and not limited proprietors and. 
consequently Jagdip Singh v. Narayait 
Singh (1) had no application to the 
case. In regard to the mortgage being 
contrary to the provisions of the Pun¬ 
jab Alienation of Land Act, he found 
that Punjab Act 1 of 1931 which prohi¬ 
bits such mortgages only came into 
force on 1st July that year while the 
mortgage in question was sanctioned 
on 17th April 1931. The land which 
is the subject of the compulsory mort¬ 
gage is clearly ancestral and I am not; 
prepared to agree that male proprietors; 
arc full owners in the Mianwali dis-1 
trict. All that the Customary law of! 
the district tends to show is that male! 
proprietors have a right of gift and i 
devise under certain conditions; I; 
fail to see how such a power would- 
give them full and unrestricted rights 
of ownership. In the circumstances the 
Full Bench decision of the Chief Court 
reported as Jadip Singh v. Narayan 
Singh (1) applies to the present case 
as the debt in respect of which a decree- 
was obtained against the estate of Ha-^ 
yat Khan was not expressly charged! 
on the property comprised in the com-i 
pulsory mortgage. 

As regards the compulsory mortgage 
being ultra vires of the Punjab Aliena¬ 
tion of Land Act as amended by Punjabi 
Act 1 of 1931, I am inclined to agree 
with the learned District Judge that 
the order sanctioning the mortgage 
having been made before the Act came 
into force, remains unaffected. It is 
however unnecessary for me to arrive 
at a decision on the matter as the 
appeal can be conveniently disposed 
of on the other question, and further 
the retrospective effect of the amend¬ 
ment on such an order has been re¬ 
ferred to a Division Bench for decision 
in another case. For the reasons 
stated I accept the appeal and set aside 
the compulso^ mortgage in question. 
The parties will bear their own costs. 

K.S. _ Appeal accepted. 

1. (1913) 4 P R 1913=15 I C 866. 
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Broadway, C. J. and 
Abdul Qadir, J. 

Singh and others —Petitioners— 
Appellants. 

V. 

Shiromani Gurdwara Parbiindhak 
GommitteCy Amritsar and anothet —Defen¬ 
dants—Respondents. 

First Appeal No. 1186 of 1929, De¬ 
cided on 22nd November 1932, against 
decree of Sikh Gurdwaras Tribunal, 
Lahore, D/- 16th January 1929. 

Punjab Sikh Gurdwaras Act (1925), S. 18 
(1) (b)—Assignments of proprietary rights in 
land for maintenance and service of gur' 
dwara displaces presumption under Punjab 
Land Revenue Act (1887), S. 44. 

A gift of land by way of dhannarth for meet¬ 
ing expenses for Gurdwara to which langar was 
attached is an assignment of the proprietary 
rights in the laud for the service and main* 
tenance of Gurdwara and the provisions of 
S. 18 (i) (b) are applicable; and the presumption 
therein contained displaces the presumption 
which otherwise would arise under S. 44. Punjab 
Land Revenue Act; but where the assignment 
is without auy direct reference to any religious 
purpose, the presumption does not apply. 

[P 137 C 21 

Mohsifi Shah —for Appellants. 
Gurcharan Singh —for Respondents. 

Broadway, C. /.—A Gurdwara known 
as Gurusar situate in village Lopon 
in the Moga Tahsil of the Ferozcporc 
District was notified in Sch. 1, Sikh 
Gurdwaras Act, 1925, as a Sikh Gurd¬ 
wara. In due course the notification 
I'equired by S. 3 of the Act published 
the consolidated list of the various pro¬ 
perties in which rights, titles and inter¬ 
ests were claimed to belong to the 
Gurdwara which resulted in a petition 
under S. 5 by four persons, Ran Singh 
and Mohar Singh, sons of Man Singh, 
Sucha Singh, son of Ran Singh, and 
one Kartar^ Singh, son of Hari Singh. 
In this petition the petitioners claimed 
to be the owners not only of all the 
properties mentioned in the list but of 
the Gurdwara itself. In due course this 
petition was sent to the Gurdwara Tri¬ 
bunal for disposal and after hearing 
the opposite party and recording such evi¬ 
dence as was produced by both sides 
the petition was dismissed by a majo¬ 
rity of the said Tribunal. Against this 
dismissal the said petitioners have pre¬ 
ferred this appeal to this Court and 
on their behalf^ we have heard Mr. 
Mohsin Shah. 

The claim to the muafi has been given 
up and it is obvious that the petitioners 
could not claim the Gurdwara itself. 
The dispute before us therefore has 


centred round what may be described 
as two distinct areas of land: (1) 

an area of about 40 ghumaons which 
was gifted by one Rani Sada Kaur 
and (2) an area of about 173 kanals» 
which was gifted by the villagers. The 
question is to whom these respective 
gifts \vere made, that is to say, were 
they gifts to the ansccstor of the peti¬ 
tioners or to the Gurdwara. So far as 
the first area is concerned, that is, 
the land gifted by Rani Sada Kaur. 
the matter is to my mind, perfectly clear. 
It is in evidence (see R-4, pp. 41 to 
42) that this particular area was gifted 
by Rani Sada Kaur, Raisa of Ba- 
dheni, to Bhai Bagh Singh by way of 
dharmarth for meeting o.xpenses of 
the Gurdwara Guru Hargobind Sahib, 
which is the present Gurdwara. al¬ 
though it is now known as Gurusar. Ina.s- 
much as this was an assignment of the 
proprietary rights in the land for the 
service and maintenance of this Gurd¬ 
wara, to which admittedly a langar 
was attached, the pro\-isions of S. 18' 
(1) (b) are applicable rmd the pre-j 

sumption therein contained disjilaccs the! 
presumption which otherwise would 1 
arise under S. 44, Punjab Land Revenue 
Act, 1887. It is in evidence that Bagh 
Singh was the first known coiur<)llet 
of this institution. He is referred i<> 
as “Bhai Bagh Singh' and a state¬ 
ment made by Ran Singh, one of the 
present petitioners-appcllants, in July 
1912, R. 11, p. 60. shows tliat from 
the very commencement the Granth 
Sahib used to be daily read here and 
that fairs were also celebrated. Bagh 
Singh was succeeded by his son Chanda 
Singh, who was succeeded in his turn 
by Man Singh on whose death Ran 
Singh appears to have been acknow¬ 
ledged as the head, while, accorditig 
to some witnesses, liis brothers also 
assisted in the work connected with 
this Gurdwara. Admittedly some of the 
produce derived from both the areas 
was utilized for the purpose of rhir> 
institution; and taking this into con¬ 
sideration, I have no hesitation in 
agreeing with the majority of the Tri¬ 
bunal that this particular area, i. e,. 
the land that at one time had belonged 
to Rani Sada Kaur, has been rightly 
held to be of a religious nature and the 
declaration sought for regarding this 
area has been rightly refused. There 
remains the second area wliichadmittedly 
was gifted to some one by the villagers. 

In the 1852 settlement this land is 
shown as belonging to Bhai Chanda 
Singh who was described as the son 
of Bhai Bagh Singh, caste Fakir Ni- 
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hang". In the remarks column it is 
stated tha: the land of this khata has 
been confiscated by the Government but 
that all the proprietors of this village 
of their own accord granted the muafi 
of this land in perpetuity. The entry 
also goes to show that the said pro- 
pi ieior and his descendants will enjoy 
the produce of the said land as muati 
for ever without payment of revenue. 
Now, no doubt this may be regarded 
as a gift to Chanda Singh, or, if 
the gift was made at an earlier period, 
to Bagh Singh. An examination of 
R. 18. p. 34 shows that out of the 
total area shown as 173 kanals, 16 
maiias, 74 kanals, 3 marlas consisted 
of a lank. There seems to be little 
<loubt that this tank is the tank which 
is attached to this institution. It Iras 
been urged by the learned counsel for 
the appellants that having regard to 
the entries relating to this area ever 
since 1852-53 which entries show that 
Chanda Singh was succeeded by his son, 
who in his turn was succeeded by his 
sons in equal shares, the land was really 
secular property and had been gifted to 
Bagh Singh or Chanda Singh for them- 
-sclvcs and not in their capacity as 
the head of a religious institution, 
(hi the other hand Mr. Gurcharan 
Singh has urged that really Ex. ‘R-IS 
is evidence of an assignment of the 
proprietary rights in this land and that 
therefore the presumption referred to 
in Sub-Cl. (b), Sub-S. (1). S. 18, 
Gurdwaras Act, applies in this case as 
well. 

With this view t am not prepared 
to agree. The descent has not been 
from office-holder to another office-hol¬ 
der as such but has evidently been 
from iaihcr to son. The assignment was 
an assignment without any direct rc- 
fcrciuc to any religious purpose, the 
rclercin c lo the religious purpose being 
■confined to the muafi or remission of 
land revenue, 'i'hcrc is however evi¬ 
dence to sliow tliat the produce of this 
Jand has h,ccn mixed with the produce of 
llic other land gifted by Rani Sada 
Kanr and that the combined produce of 
these two areas has been used for 
the purpo-scs of this institution. That 
is stated by certain witnesses produced 
for the respondent and has also been 
stated by Clianda Singh himself. At 
p. 40 will be found Ex. R-1, which 
is an appli'ation made by Chanda 
Singh in 1854 in which he sought 
to obtain an extention of the muafi 
to the entire area held by him. In this 
iipplication he stated that 50 ghumaons 
of the land situate in Lopon had been 


muafi in the name of the Gurdwara 
from ancient times and the produce 
thereof had been spent on the langar. 
He then goes on to say that for 
some reason or other the muafi was 
now allowed only qua 40 ghumaons 
and he therefore prays tliat the muafi 
should extend to the entire area of 
50 ghumaons. It has been urged that 
the weight to be given to these state¬ 
ments is not great, inasmuch as it is 
obvious that efforts were being made 
to obtain a remission of the land re¬ 
venue. That may be so, but the fact 
remains that the statement supports the 
oral evidence on the record m this 
connection, and I am not prepared to 
give less weight to this evidence than 
has been given‘to it by the majority 
of the Tribunal. Further, there is an 
application at p. 41, Ex. R-2, which is 
another application made by Chanda 
Singh in 1887 where again he seeks 
to obtain any alteration in the muafi 
asking that it should be entered in the 
name of the Gurdwara and thus made 
perpetual. In this application he dis¬ 
tinctly refers to the holding having 
been wrongly entered in his name. The 
words arc: 

■‘By tbo applicant’s own mistake muafi land 
measuring 61 ghumaons of the Guidwara was 
cntoicd in his name for his lifetime,” 

and he then prays that this error 
should be rectified. Here again, there 
is a distinct admission that the lands 
had been wrongly entered as his where¬ 
as they really belonged to the Gurd¬ 
wara and if tliis area, which we arc 
now considering, be added to the area 
which was gifted by Rani Sada Jaur, 
it will be seen that the two together 
really do amount to 61 ghumaons as 
near as may be. In these circim- 
stanccs it seems to me that the view 
taken by the majority of the Tribunal 
cannot be held to be erroneous and I 
would therefore dismiss this appeal. I 
have not considered it necessary to 
refer to a certain other point raised 
by Mr. Gurcharan Singh as to Bagh 
Singh and liis sons being Mahants of 
this institution, as the matter is far 
from clear and as the decision of this 
appeal does not rest on that point. No 
order as to costs, as neither side has 
put in any certificate. The printing 
charges will be paid by the appellants. 

Abdul Qadir, J .—I agree. 

K.S. Appeal dismissed. 

♦ 

j 
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Tapi’. J. 

y anak Chaud — Phtiniifl'— Appc\liint. 

V. 

Iia7n Ktsheu —Defeiulant—Ue-^pondenl;. 
Second Appeal No. l(U of 11)3^2, IV- 
cided on 22nd November 1932, from <le- 
cree of Dist. Judge, Delhi, D - 30lh Octo¬ 
ber 1931. 

(a) Civil P- C. (1508), Sch. 2. Para. 16 — 
Award includes modifed or corrected award 
—Decree on award is not appealable* 

An Awnrd according to which the Court is re¬ 
quired to pass a judgment under para. IG. Sch. ‘i, 
iiicUido.s a modified or corrected award; and hence 
■when a Court corrects or modific.s an aw.-nd, it is 
the modified .award and not tlio original one with 
which the decree must accord. Andthedecicc 
on such award is not appcalabh' : .!//. -MO. 

Dif/t. frni)i, [P 131) C 2J 

(b) Civil P. C. (1908). S 104 (2)—Order 
upholding the modification of an award is not 
appealable. 

The apj'.ellato «5rdor of a District -Judge uphold¬ 
ing tho modification of an award is final atul not 
appo.ilahlo. [P 140 C IJ 

(c) Civil P. C. (1908). S. 115 —Revision. 

Xo revision is competent from an order rojeot- 
ing certain olqcctions when the trial Court has 
fully considered them and in doing so and reject¬ 
ing them has not exercised jurisdiction not vested 
in it, or failed to cxci'cisc such n jiiri.sdiction or 
acted illegally or with material iircgularity in 
tho oxcrciso of its jurisdiction. [P 140 C Ij 

(d) Civil P. C. (1908). S. 115-Modification 
of award—Court acting with material irregu¬ 
larity—Revision is competent—Civil P. C. 
(1908), Sch. 2, Para. 12. 

Though a Court has jurisdiction to modify an 
award under para. 12 such power is limited l)y 
Cls. (a) (b) and (c) of tho paragraph. 

In a disputoivs to a land iho arbitrator decided 
that plaintiH had by cffinK of time lost his right 
to tho plot of land but as the defendant had 
acquired the legal title without incurring any 
expense ho should compoiisatc plaintiff by paying 
him lis. 125 and the defendant raised no oijjcction 
to it. On objection from the plaintiff, the trial 
Court deleted from the award the payment of 
Rs. 125 to the plaintiff. 

Held-, in revision that tlic Court committed 
an illegality or acted with material irregularity 
and that there was no justification for tho modi¬ 
fication . [P 140 C 1] 

Kifihen Vatjal —for Appellant. 

J. G. Sethi —for Respondent. 

Judgnicnt .—Nanak Chand brought 
a suit in the Court of the Subordinate 
Judge, Delhi, against his cousin Ram 
Kishan for possession of a plot of land 
and recovery of rent and mesne profits 
amounting to Rs. 23. Defendant plead¬ 
ed adverse possession and alleged 
having expended Rs. 500 in building 
over the plot. The dispute was referred 
to the arbitration of Pandit Bakhtawar 
Singh, an uncle of the parties who 
awarded the land to the defendant and 
Rs. 125 to plaintiff as compensation. 
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Objections to the award were raised by 
the plainiilT alone. Tliesc were that ilie 
award had been made wilhoiit taking 
the evidence of the parties or giving 
them an opportunity of producing any; 
that the arbitrator was prejudicetl 
against the plainlill and that in award¬ 
ing Rs. 125 to the plainlil'f and the 
land to the defendant the arbitrator had 
ell'cclcd a compulsory sale. The .Sub¬ 
ordinate Judge rejected these objec¬ 
tions, modilied the award by excluding 
the portion rclaiing to the payinciic of 
Rs. 125 to the plaintiff, and in accord¬ 
ance with the award as modified dis¬ 
missed the suit leaving parties to bear 
their own costs. .Against this decree 
the plaintiff preferred two appeals to 
the District Judge, one against the de¬ 
cree and the other under Cl. (c;, 
S. 104 (1). Civil P. C., against the 
order moclilying tiic award. The learned 
District Judge held that no appeal lay 
against the decree on any ground other 
than such decree being at variance with, 
or in excess of, the award and though 
he arrived at no dcliniie conedusiun on 
the point he appears to have found tluit 
the decree was not in excess of or at 
\-ariance with the award as modilied. 
The other appeal was also dismissed on 
the finding that the modilication of tho 
award was justitieJ. The plainiitf has 
through Mr. Kishan Uayal preferred an 
appeal again.st the dismissal of his ap¬ 
peals by the learned District Judge and 
a petition for revision of the order of 
the trial Court rejecting his <>!)jections 
and modifying the award. 

It is conceded that the award accord¬ 
ing to which the Court is required to 
pass a judgment under para. IG, Sch. 2,. 
includes a modified or corrected award.| 
In the circumstances I need not discuss! 
Jawahir v. Mill Raj (1). where it was 
held that a decree based on an award 
which has been modilied is not a decree 
in accordance with the award, beyond 
briefly observing, with all respect, that 
I cannot agree in this view, l/nder 
para. 12 a Court may modify or correct 
an award under certain conditions and 
surely when it does so properly it is 
that award and not the original one 
with which the decree must accord. 
There would be no point in permitting 
the Court to modify or correct an award 
and allowing an appeal from such an 
order and then insisting on the Court 
making a decree in accordance with, 
the original award. The decree of 
the trial Court being thus in accord¬ 
ance with the award no appeal lay and 
it follows that a second appeal is not 
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competent. Under sub-S. (2). S. 104 
no appeal lies from any order passed 
in appeal under the section and conse¬ 
quently the appellate order of the Dis- 
itrict Judge upholding the modification 
I of the award is final and not appeal- 
able. On these grounds I dismiss the 
appeal (No. 161 of 1931) with costs. 

I now inoceed to deal with the appli¬ 
cation for revision the competency of 
wliicli has been challenged by Mr. J. G. 
Sethi. I ha\c no hesitation in upholding 
(he objection so far as the application 
relates to the rejection of the objec¬ 
tions raised by the plaintifi' petitioner 
against the arbitrator. The trial Court 
lias fully considered these and in d<)ing 
so and rejecting them has not exercised 
jurisdiction not vested in it, or failed 
to exercise such a jurisdiction or acted 
illegally or with material irregularity 
jin the exercise of its jurisdiction. As 
'regards the other part of the applica- 
,iion relating to the modification of the 
award 1 am of opinion that the Court 
in deleting from the award the payment 
of Rs. 125 to the plaintiff committed an 
jillegality or acted with material irre- 
Igularity. It certainly had jurisdiction 
to modify the award under para. 12 
but the jiowcr to do so was limited by 
by Cls. (ai. (b) and 'd of the para¬ 
graph. The Subordinate judge pur¬ 
ports tr) have acted under Cl. (.a) and 
though the question of compensating 
plaintiff was not referred to arbitration 
I do not quite sec how this part of the 
award can be separated from the other 
part and how its exclusion docs not 
aficct the decision of the arbitrator. 
He decided that plaintiff had by efflux 
of time lost his right to the plot of land 
but as defendant had acquired the legal 
title without incurring any expense he 
'should compensate plaintiff by paying 
[him Rs. 125. On equitable grounds 
qoo I do not think there was any justi¬ 
fication for the modification made by 
itlic trial Court especially when defen¬ 
dant raised no objection to the payment 
jof this sum. 

' For the above reasons I accept the 
application and setting aside the order 
modifying the award I direct that the 
(.lecrce be drawn up in accordance with 
the original award. Parties will bear 
their own costs and the direction of the 
arbitrator as to payment of interest will 
only have effect if the sum of Rs. 125 
is not paid into Court within one month 
of this date. 

K.s. OriJer accordingly. 
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Tapp, J. 

Mt. Parmeshri — defendant — Appel¬ 
lant. 

V. 

Hall a —Plaintiff—Respondent. 

Second Appeal No. 368 of 1932, De¬ 
cided on 25th November 1932, from de¬ 
cree of Dist. Judge, Hoshiarpur, D - 14th- 
Decemher 1931. 

Punjab Tenancy Act (1887), S. 59—Inter¬ 
est of widow terminates on remarriage—Exis¬ 
tence of male collateral relative is not neces¬ 
sary. 

Tlic intoiost of :i widow of a deceased tenant 
on whom Ihc right of occupancy lias devolved. 
tciniinates on her re-marriage irrespective of the 
existence or non-existence of male collateral 
relatives. Cl’ 141 C Ij 

Fakir Chaud —for .\ppeUant. 

Achhru Ila^n —for Respondent. 

J udgment .—The respondent Ralla 
and Tulsi were joint tenants of an. 
occupancy holding in equal shares and 
on the death of Tulsi his widow Mt. 
Parmeshri, the appellant before me, suc¬ 
ceeded to liU share. The suit out of 
which this second appeal arises was- 
l)rought by Ralla along with the land¬ 
lords for possession of the share of 
I'lilsi on the ground that his widow 
Mt. Parmeshari had remarried and thus- 
forfeited her share. The suit of Ralla 
was dismissed on the ground that he 
had failed to prove that he was entitled 
lo succeed by right of survivorship and 
that of the landlords, that they had ne 
right to possession in the presence of 
Ralla. Ralla and the landlords appealed, 
to the District Judge, but as regards, 
the latter it was conceded that their suit 
had been rightly dismissed and con¬ 
sequently their appeal failed. In con¬ 
nexion with the appeal of Ralla the 
learned District Judge held that, in 
view of Mt. Parmeshari having forfeited 
her share in the tenancy by her re¬ 
marriage, Ralla was entitled to succeed 
apparently on the ground of survivor¬ 
ship. 

It has been found as a matter of fact 
that Mt. Parmeshari has remarried and 
it seems to me that the question whe¬ 
ther she has incurred any forfeiture- 
under Mindu law or the Customary law 
docs not arise for the simple reason 
that under Cl. (b), S. 59, Tenancy 
Act, which is the law bearing on the 
point, the right of occupancy on the 
death of a tenant and on failure of 
male lineal descendants in the male 
line of descent devolved on his widow^ 
if any, until she dies, remarries or 
abandons the land or is under the pro¬ 
visions of the Act ejected therefrom- 
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It is true that Cl. (c) of the said sec¬ 
tion provides that failing such descen¬ 
dants and widow or if the deceased 
tenant left a widow, then when Iicr 
interest terminates under Cl. (b), the 
right devolves on his male collateral 
relatives in the male line of descent 
from the common ancestor of the de¬ 
ceased tenant and those relatives but 
1 am unable to accept the contention of 
Mr. Fakir Chand the learned counsel 
;for the appellant, that Ralla not being 
a male collateral relative of Tulsi the 
interest of Mt. Parmeshari did not ter¬ 
minate on her remarriage. If such a 
view were to obtain then obviously the in¬ 
terest of a widow of a deceased tenant 
on wihom the right of occupancy has 
devolved could only be terminated if 
a male collateral relative were in exis¬ 
tence. Mr. Fakir Chand conceded that 
he could not carry the matter any 
further and tacitly admitted that the 
proposition viewed from this standpoint 
would be absurd. In the circumstances 
it was not necessary to call upon the 
respondent to reply and for the reasons 
stated I dismiss the appeal with costs. 

3C.S. Aj^pcnl dismissed. 
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Bhide, J. 

Hardit Stnfjh and anothet —Plaintiffs 
—Appellar^s. 

V. 

Mt. Damodari and others —Defendants 
—Respondents. 

Second Appeal No. 903 of 1932, De¬ 
cided on 23rd November 1932, from pre¬ 
liminary decree of Dist. Judge, Rawal- 
inndi, D/- 4th Mi\vch 1932. 

(a) Transfer of Property Act (1882), 
S. 58 (d)—Mortgage with possession—Mort¬ 
gagee bound to render account for rent and 
profits—Rent is equivalent to interest only 
in the absence of finding as to rent. 

In a mortgage with possession, where the 
mortgagee is bound to render account of rent and 
profits, the rent can be taken to be equivalent 
to the interest only in the absence of a definite 
finding as regards rent; A. I. R. 192^ Lah, 230 
and A. I. R. 1929 hah. 741, Dist. [P 141 C 2] 

(b) Civil P. C. (1908), S. 100—Finding of 
fact—Second appeal. 

Finding of fact cannot be interfered with in 
second appeal. [p 142 C Ij 

Har Bhajan Das —for Appellants. 

Shamah' Chand —for Respondents. 

Judgment .— Civil Appeals Nos. 903 
and 916 of 1932, are connected and 
will be disposed of together. They 
arise out of a suit for recovery of 
Rs, 1,000 principal and Rs. 900 in¬ 
terest on the basis of a mortgage. 
,The trial Court granted a preliminary 


decree for Rs. 1,000 with pro])ortion- 
atc costs. The decretal amount was 
to be paid on or before 14th Novcmi^cr 
1931. failing which the mortgaged pro¬ 
perty was to be sold. On appeal tJu- 
learned District Judge reduced ihi; 
amount of the decree to Ks. 500 only . 
From this decision both parties have 
appealed. It is necessary to recapitu¬ 
late the facts of this case as the only 
point which requires decision in those 
appeals is whether the learned District 
Judge was right in granting a decree 
for Rs. 500 only. The contention of 
the plaintiffs is that the decree of the 
trial Court was correct while the con¬ 
tention of the defendant is that the 
suit should have been dismissed. The 
learned District Judge has lield that tlie 
mortgagees wore l)ound to render an 
account of the rents and profits of the 
mortgaged property of whicii tliey were 
in possession. The rent of the property- 
yvas found to be Rs. 15 per mcascin 
and it was also found tliat llu' mort¬ 
gagees yvcrc in possession from Janu¬ 
ary 1919 to DcremlH'r 1921 and als»> 
for four years during the period from 
December 1921 to December 1927. 
The rent for these two periods win-- 
deducted from the total amount claimeci! 
by the mortgagees and a decree for: 
Rs. 500 only was passed in their fa¬ 
vour. The learned counsel for the 
plaintiffs has urged that the ronl should 
have been taken to be equivalent to 
the interest and has cited A. }. R. 
1922 Lah. 230 and A. /. R. 1929 
Lah. 741 in support of the contention.' 
But these rulings arc not applicable 
to the circumstances of tlic case as 
there is a definite finding that thei 
rent of the property was Rs. 15 peri 
mensem. In the authorities cited there^ 
was apparently no such definite find-! 
ing and hence the rent was taken to be 
equivalent to interest. 

On behalf of the defendants the sole 
point urged in their appeal was that 
the rent should have been deducted 
for the full period from Tanuary 1919 
to December 1927. The learned Dis¬ 
trict Judge has however takeji into 
consideration the statement of Mt. Gojri 
and the other evidence on the record 
and come to the conclusion that the 
mortgagees were proved to have been 
in possession from January 1919 to 
December 1921 and again for four 
years during the period from December 
1921 to December 1927. The learned 
District Judge’s findings in respect of 
the amount of th erent which could be 
realized from the property and the 
period for which the property remained 
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in possession of the mortgagees arc 
findings of fact and cannot be interfer- 
jed with in second appeal. On the basis 
•of these findings the decree granted 
by the learned District Judge appears 
to be correct. I tlicrcfore dismiss both 
the appeals with costs. 

K.s. Ajipeals di^inhsed. 
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Bkoadway and Monhoe, -IJ. 


Paid liarn —Appellant. 


V. 

Shiroviani Gnnlwdni Parhandhak 
Cojnvii ttee and othf’rs Hespomlenbs. 

Pirst .Appeal No. lo82 of 1930, 34e- 
cided on 17th October 1932, a.qainsb cle- 
crec of First Sikli Gurdwaras Tribunal, 

Dahoro, I")/- I7th .April 1^30. 

Punjab Sikh Gurdwaras Act (1925), S. 5 ^ 
Mahant shown as owner of land—Land is 
Gurdwara property. 

Aland was shown in 1‘)U'12 as being in the 
cultivating pj'SC:>siou of one D as a tenant witli* 
out occiiiiunt-v rights, the owner being shown as 
/: Mahant of the Guidwaia IJhai riioiu. In 

after the death of D the tenant-at-will 
or without occa[)auey rights was shown as i' /* 
who claimed to be the owner of the land: 

Held : that the onus lay very heavily on P/i 
to show that he was the owner of tlic land in 
ciuestion and that on the evidence on record laud 

must be deemed to be Gurdwara luoperty. 

f P 11 -2 C 2 


Badri Z)(is and .Vo/ant hiinder Deis 
far Appellant. 

Bliagut Singh— Respondents. 

Broadway. /.— In the consolidated 
list published under S. 3. Sikh Ourd- 
waras Act. 8 of 1925. relating to the 
properties claimed to belong to Bliai 
Pheru Gurdwara were four houses and 
a parcel of land measuring 347 kanals 
8 marlas. On the publication ot the 
aforesaid list one Pala Ram, a son ot 
lowahar Das. an Udasi Sadh. livuig at 
Bhai Plicrii. filed a ixjlition under S. 5, 
Sikh Gurdwaras Act, to the Local Go¬ 
vernment in which he claimed to be the 
owner of the land and the four houses 
rcfcricd to. This application or petition 
was in due course sent by the Local 
Government to the Gurdwaras Iribunal 
and the matter came up before the 
Tribunal presided over by Coldstream, J., 
]\Ir Munna Lai and Sardar K.naiAN. 
Singh being the other two mem¬ 
bers. They unanimously came to 

the conclusion that the peti- 

lioner’s claim to the land and two 
houses namely, those Nos. 78 and 81 
on the list, should be dismissed but 
‘'ranted him a declaration in respect 

of the other two houses which were 
Nos. 225 and 332 on the said list. 


Against this decision Pala Ram has 
preferred lliis appeal and on his behalf 
wc have heard Mr. Badri Das who has 
taken us through such evidence as is to be 
found on the record. The documentary 
evidence is clearly against the claim 
advanced by the appellant so far as the 
land is concerned. It is clear that in 
1911-12 this panicular land was shown 
as being in the cultivating possession of 
one Dalu as a tenant without occupancy 
rights, the owner being shown as IGshen 
Das, Mahant of the Gurdwara Bhai 
Pheru. In 1921-22 Dalu appears to! 
have died and the tenant at will or 
without occupancy rights is shown as 
Pala Ram. In ther.e circumstances it is 
perfectly clear that the onus lay very 
heavily on Pala Ram to show that he 
was the owner of the land in question, 
having either acquired it in some way 
himself or through Dalu. According to 
Pala Ram, Dalu was his guru and he 
claims to have succeeded to Dalu’s rights, 
titles and interests as Ms chela. So far 
as the land is concerned, it seems to 
me perfectly clear that the decision 
arrived at unanimously by the Tribunal 
was the only possible one on the record 
and is perfectly correct. 

It has been urged however that the 
learned President of the Tribunal as 
well as the members have erred in 
thinking that any presumption arose qua 
the houses. Now it seems to me that 
in using the word "presdfhcd” the 
learned President was not attributing 
to it any of the meaning to be found in 
the Evidence Act, but was dealing with 
the facts of this particular case. Pala 
Ram’s own evidence with regard to the 
houses and the land is so conU'adictory 
as to be utterly wortliless. The only 
other witness who deals with the houses 
is Lai Singh P. W. 2 who says that Pala 
Ram had succeeded to these two houses 
o.i the dcavh of Dalu, Ms guru. Now. 
ii.usmuch as Dalu was in cultivating 
possession of me land—land wMch was 
in area somctMng like two squares—, 
it is not surprising to find that he was 
also in possession of a house in wMch 
to live and another house in wMch to 
keep his cattle, and it is these two 
houses which arc now in dispute. I 
consider that having regard to the cvi- 
dciicc on the record and all the sur- 
rounding circumstances, the view taken 
by the learned Tribunal is the correct 
one and that the right decision has been 
arrived at. I would therefore dismiss 
this appeal with costs. 

Monroe, /.~rl agree. 

Tr s Appeal disnusscd. 
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Broadway, C. J. 

Ghulavi Hussain and oi/jers—-Peti¬ 
tioners. 


V. 

Sajatoal Shah and others —Opposite 
Parties, 

Criminal Revu. No. 512 of 1932, De¬ 
cided on 12tli December 1932, by Dist. 

Magistrate, Attock, D/. 8th March 1932. 

(a) Criminal P. C. (1898). S. 12—MagU- 

of first class with powers gazetted 
throughouidistrict—Certain division of it not 
allotted to such Magistrate—Magistrate is 
not prevented from exercising jurisdiction 
over village in that division. 

Where the powers of a Magistrate of the first 
Class have been gazetted throughout the district, 
the mere fact that, foe the sake of convenience 
the District Magistrate has divided the district 
up into llaqas and the liaqa in which a parti¬ 
cular village is has not been allotted to him 
docs not prevent him from exercising his juris¬ 
diction as a Magistrate of the first class through¬ 
out district. [P 144 C 2] 

(b) Criminal P. C. (1898), S. 145 (1) and 
S. 145 (4), Proviso—Absence of order under 
S. 145 (1)—Proviso to S. 145 (4) does not 
apply. 

In the absence of any order under S. 146 (1), 
Criminal P. C., the proviso to t>. 145 (4) caunot 
be applied. [P 141 C 2] 

Mohsin Shah —for Petitioners. 

Shah Nawaz —for Opposite Parties. 

Report .—There is a shrine at Qadirpur 
in the Tellagang Tahsil of tliis Dis¬ 
trict, over the olferings of which there 
is a dispute between the Faqirs Muja- 
wars on one side and Sayyads pro¬ 
prietors of the village on the other. The 
Mujawars were, according to their alle¬ 
gations, dispossessed of the shrine by 
the Sayyeds on 31st May 1931. The 
Mujawars accordingly gave an application 
under S. 145, Criminal P. C., in my 
Court on 10th June 1931, which was 
sent to the Subdivisional Magistrate 
for disposal. The Subdivisional Magis¬ 
trate kept the file pending in his Court 
for some time and then reported to me 
that he had already expressed his opi¬ 
nion against the interest of one of the 
parties in other proceedings and he 
therefore asked that the file might be 
transferred from liis Court. I accepted 
the statement and transferred the ap¬ 
plication for disposal to another First 
Class Magistrate, Sardar Ram Singh. 
The application was dismissed by Sar¬ 
dar Ram Singh, Magistrate, First Class, 
Campbellpur, on 25th December 1931. 

I find that in these proceed¬ 
ings a legal error has been com¬ 
mitted by my Court by overlooking tlte 
provisions of S. 145, Criminal P. C., 
which required such cases to be dis- 


posed of only by Magistrates witliin ihcir 
Ilaqas, and transferring the ajjpJica- 
tion to the Court of Sardar Ram Singh 
Magistrate, First Class, who had uo 
territorial jurisdiction in this llaqa. d'his, 
in fact, appears to invalidate tlic p-ro- 
ccedings in the lower Court. In this 
connexion I would refer to a ruling oj 
the Madras High Court, publi.shcd in 

1928 Alad. 1230, dicllapathi 
Naidu V. Sabha NaUlu. Tliis ruling 
discusses the meaning of the words "local 
limits of lus jurisdiction under S. 145 
(1), Criminal P. C. In that case it was 
held illegal for a District Magistrate 
to transler an application under S. 145. 
Criminal P. C., from liis own Court 
to a Subdivisional Magistrate when the 
case concerned pertains outside the lo¬ 
cal jurisdiction, i. c.. Subdivision of 
the Magistrate in question. Now, under 
the present system ot admini.stration 
ail First Class stipendiary Magi.^lraies 
are given certain thanas in which ihev 
exercise jurisdiction, and altlioiigh iIilv 
are gazetted with powers over the wliolc 
disnict. their local jurisdictit)n. if this 
ruling is held to be correct, would ap¬ 
pear to be limited to their own spcciiic 
thanas for the purpose of disposing 
of applications under S. 145, Criminal 
P. C. In the present ca^e, even il 
transfer of this application to this Court 
of Sardar Ram Singh sliould be held 
not to be illegal and Sardar Ram Singh 
should be held to have jurisdiction to 
decide the application, there is slill an¬ 
other good reason for moving the 
High Court to interfere in revision. 

According to another ruling of the 
Madras High Court, A. /. R. 1929 
Alad. 198, R. Shrinivasa Reddy w 
Dasaratha Rama Reddy, the lir^t pro¬ 
viso of S. 145 (4), Criminal P. C., 
should not be construed strictly ac¬ 
cording to the text"of the law, out 
grace should be allowed to the party 
complaining of forcible dispossession 
when he files his complaint within a 
few days of the dispossession even if 
the Magistiate’s order referred to in 
proviso (1) is not passed within two 
months of the date of liis disposses¬ 
sion owing to some delay for wliich 
the applicant was not responsible. I'hc 
present case is on all fours with the 
case cited as the application was made 
m my Court on 10th June 1931, in 
respect of the dispossession alleged to 
have occurred on 31st May 1931, and 
following this ruling the Magistrate 
should not have given a decision con- 
trary to the equity of the case dis¬ 
missing the application in limine with¬ 
out recordiuig the evidence required iiv 
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the main text of S. 145 (4), Criminal 
P. C., as to the fact of possession, 
rurther the report of a Tahsildar should 
not be accepted as evidence in such an 
enquiry but the statement of each 
party should be recorded and consi¬ 
dered. Ill conclusion, 1 find that Sar- 
dar Ram Singh had no jurisdiction to 
take cognizance of this application, or 
if he liad such jurisdiction, his order 
is incorrect and not based on proper 
appreciation of the evidence of the par¬ 
ties. I therefore forward the file to 
the High Court under S. 438, Crimi¬ 
nal V. C., for favour of setting aside 
the order of the Magistrate dismiss¬ 
ing the application under S. 145, Cri¬ 
minal P. C., and since the Subdivisional 
Magistrate has given good reasons for 
not wishing to decide this case I sug¬ 
gest that it should be transferred to 
my own Court for decision. 


Order .—It appears there is a dis¬ 
pute between the faqir Majawars on 
one side and the Sayyeds,^ who arc 
jiroprietors of village Qadirpur, in 
relation to the offerings received at 
a shrine in that village. An appli¬ 
cation was made by the faqir Maja¬ 
wars oil 10th June 1931 under S. 145, 
Criminal P. C., in the Court of the 
District Magistrate of Attock. In this 
application it was definitely stated that 
the ixjtilioncrs had been ousted from 
possession on 31st May 1931. The 
application was sent to the Subdivi¬ 
sional Magistrate (by the District Ma¬ 
gistrate) who ivithout passing any order 
under S. 145 (1), Criminal P. C., 

, appears to have recorded the statements 
of parties and then called on the Tahsil¬ 
dar to furnish a report. For reasons, 
with which I am not at present con¬ 
cerned, the matter was held up tiU 
Oclober wjicn oti lOtli of that month 
the Subdivisional Magistrate returned 
the case to the District Magistrate, 
saying that as he had expressed his opi¬ 
nion in a case under S. 147, I. P. C., 
relating to the same dispute, tliis mat¬ 
ter should be sent to some other Ma¬ 
gistrate for disposal. The case appears 
to have been held up in the Court 
of the District Magistrate till Dccc'mber 
1931 when on 10th of that month the 
District Magistrate forwarded it to Sar- 
dar Ram Singh, a Magistrate of the 
First Class in the district, for dis¬ 
posal. This Magistrate recorded his 

order on 25th December 1931, dis¬ 
missing the application on the ground 
that inasmuch as the only question for 
decision was who was actually m pos¬ 
session, and as from the appheauon 
-itself it 'vas clear that the petitioners 


had admitted that the Sayyeds had been 
in possession from 31st May 1931. 
nothing further could be done. He also 
pointed out that inasmuch as no order 
under S. 145 (1), Criminal P. C.. 

had been passed, proviso 1, S. 145 (4) 
could not be resorted to. The learned 
District Magistrate has sent this case 
up under S. 438, Criminal P. C., with 
the recommendation that the order of 
dismissal should be set aside and the 
case sent to him for disposal. In the 
opinion of the learned District Magis¬ 
trate Sardar Ram Singh had no juris¬ 
diction to deal with the case and even 
if he had, the order was incorrect. 
Admittedly Sardar Ram Singh is a 
Magistrate of the First Class, whose 
jiowcrs have been gazetted throughout 
the district. The mere fact that, for 
the sake of convenience, the District 
Magistrate has divided the district up 
into Ilqas and that the llaqa in wliich 
village Qadirpur is has not been al¬ 
lotted to Sardar Ram Singh, docs not, 
in my opinion, prevent Sardar Ram 
Singh from exercising his jurisdiction 
as a Magistrate of the First Class 
throughout the district, and, as at pre¬ 
sent advised, I do not thmk that his 
order was without jurisdiction. 

On the merits again, I am of opi¬ 
nion that Sardar Ram Singh’s view 
is not erroneous. Admittedly, the Say¬ 
yeds had taken possession on 31st May 
1931. Had an order been passed under 
Sub-Cl. 1, S. 145, Criminal P. C., 
proviso 1, Sub-Cl. 4, would have been 
applicable and the Magistrate could 
have acted thereon, provided that order 
had been made within two months from 
31st May. In the absence of any order 
under S. 145 (1), Criminal P, C., it 
seems to me obvious that the proviso 
in question could not be applied and 
the Magistrate’s order dismissing his 
application was therefore not wrong. 
It seems to me that the case has been 
mismanaged from the start; but as 
things stand, I cannot accept the re¬ 
commendation and must decline to do 
so. The order of dismissal will stand. 

K.S. Order accordingly. 
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Coldstream and Jai IiAl, JJ. 

IndQ'r Singh —Convict^Appellant. 

' V. 

ICwperor —Opposite Party. 

UrirrTinal Appeal No. 943 of 1932, 
Decided on 1st November 1932, from 
order of Sub-Judge, Ferozepore, D/- 21st 
June 1932. 
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Code (I860). S. 300, Excop. 2-Evi- 

Tho docoased camo in a stato oC groat oxcito- 
^nt with a lathi dotorniiued to uso violence 
apinst lus 01 ring wife or hor lover or both and 
the lover snatched the lathi from him and struck 

deatlr'^*'^*^ which resulted in his 

Held: that excop. 2 to S. 800 was applicable and 
the conviction under S. 302 should bo altered to 
one under S. 304. . . q 

Ves liaj Satohneu—ioi' the Crown. 

Coldstream,/. —The appellant in this 
case Indar Singh, a barber of vil¬ 
lage Mchraj in Fero:?cporc District, has 
been sentenced by the Sessions Judge 
of Ferozepore to transportation for life 
under S. 302, I. P. C., for the murder 
of Mara .a teli of the same village. The 
prosecution story is that Indar Singh 
had been carrying on an intrigue with 
Mara’s mfe Mt. Kauri, P. W 3 for 
some six months. Mara had protested 
and told Indar Singh to break off the 
intimacy. Indar Singh however con¬ 
tinued to pay attention to Mt. Kauri. 
Some time about the middle of April 
Mara left Mehraj with his wife 
and began to work at a village some 
12 miles away. Towards the end of 
me month they quarrelled and Mt 
Kauri returned to her house in Mehraj 
which she shortly reached before sunset 
ou 28th April. While she was cooking 
the evening meal, Indar Singh came 
to the house and sat down in the court¬ 
yard. Mara, who presumably had sus¬ 
pected where liis wife had gone 
arnved shortly afterwards. There was 
a dispute in which Indar Singh declared 

going to give up bis 
friendship with Mt. Kauri. Mara went 
into the kotlm of his house and came 
out brandishing a lathi. Indar Singh 
snatched the lathi from him and struck 
twice on his head. One of the 
blows was given with sufficient force to 
cause an extensive fracture of Mara’s 
skuJl and Mara died on the 30th April. 

The matter was reported at the police 
station of Nathana, seven miles off by 
the officer in charge of the local dis¬ 
pensary where Mara had been taken. 
Indar Singh was not found in Ids village 
^ the next day when the police arrived. 
He was arrested on the 2nd May at a 
^^age 15 kos distant from Mehraj. At 
his trial he denied the allegations 
agamst him and declared tliat he had 
been fairly accused because he had 
warned the relatives of a boy to whom 
the niece of Mara was going to be 
betrothed that the girl’s mother was of 
bad character. He called no evidence 
to substantiate this story which was re¬ 
jected unanimously by the assessors. 

1933 L/19 & 20 
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That Indai- Singh had been eanying 
a liaison with Ml. Kauri, that M u i 

U at Indar Singh struck liiui a lalal 
blow with that lathi is I (l„d e.sial.lisI c 
beyond any doubt by the eviden' c in 
the case which has been fully tlcscrilxHi 
by the learned Sessions Judge h is 

The only guesliin i^ whcllle? 
the appellant has been rightly convicted 

tfo.r“/or‘^''uf"^ sentencedSo Uan'^^n-uJ 

affair Mr I?' describing the 

dishing lus lathi he made as if Bn 
£our1 howTve'r "slie" 

can be no doubt that Mara nm 

. 1 ^ court-yard in a state “f g"cat e? 

citcmeut obviously deteriuiticd to use 
violence against his erring wife or her 
oyer or both. In the circumstLicy of 
this particular case I am of ' 

that E.yceptioii 2, S. 300, PeLl Code" 

IS applicaole. I would accordingly ac¬ 
cept the appeal in so far as to alter the 
conviction from one under S 302 tn 
one under S. 304. Part 1. Penal Code 
and reduce the sentence to one of ten 
ycais rigorous imprison.nent. 

/ai Lai, J .—I agree. 

Ajtpcal paitlij accex>ted. 
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Addison, J. 

{Aghn) Turab Ali Khan — Accused- 
Petitioner. 

V. 

Shromani Gurdwara ParbandhakCom- 
mittee —Opposite Parties. 

Criminal Revn. Petn. No. 8M of 1032 
Decided on 4th November 1032, against 

?0th M^y 1932. 


(a) CrimJnal P. C. (1898). S. 145-Ex parta 
proceedings without service are illegal. ^ 


P'O-eerlings are possible in cases 
wboie there has been no .service and absence of 

nro^I.^V^^ sufficient to vitiate all the 

proceedings. [I> UG C 2j 

(b) Criminal Trial—Power of attorney is 
ftol necessary. 

In proceedings under the Crimtn.al Procedure 
Code, DO power of attoriioy is necessary, 

(c) Criminal P C. (1898), S. 145-Action 
can be taken only when dispute is as to pos¬ 
session. 

It is only where there is a dispute as to the 
possession of land that action under tbis boction 
is possible.^ [P 146 C 2j 
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(d) Criminal P. C. (1898), S. 147—Order 
cannot be passed without notice under the 
section. 

No order can be passed under S. 147, when 
notice is not issued under that section as required 
by the section itself; 2 1. C. 310, jRe/. [P 147 C 1] 

C. n. Garden Noad —for Petitioner. 

Bhagat Si7i(jh —for Opposite Parties. 

Judgment .— Sardar Karam Singh, 
Vice President of the Gurdwara Par- 
bandhak Committee, Lahore, petitioned 
the Court of the Magistrate of the First 
Class, Lahore, under S. 145, Criminal 
P. C., to the effect that one Turab Ali 
was bent upon blocking a public street 
which ran along the east wall of the 
Gurdwara Shahid Ganj and winch led 
to some vacant land of the Gurdwara 
at the back. He added that there was 
an apprehension of the breach of peace 
on tins account. There is no doubt that 
the Magistrate took action under S. 145, 
Criminal P. C., for he immediately at¬ 
tached the passage in question and this 
he could only do at that stage under 
proviso 2, sub-S. 4, S. 145, Criminal 
P. C. He also ordered that notice 
shouldbeissuedtoTorab Alito put in liis 
written statement in Court on 10th Sep¬ 
tember 1931, and m the meantime to 
refrain from blocking the passage in 
any way. The notice which issued was 
not accompanied by a copy of the order 
of the Magistrate as was necessary 
under sub-S. 3, S. 145. The notice, 
such as it was, was never served upon 
Turab Ali but it was attached at the 
spot where the alleged obstruction had 
been placed on the alleged public road. 
The respondent’s brother was shown a 
notice but it was n6t served on him. 
He stated that the respondent had left 
Lahore. The Magistrate upon tMs 
ordered ex parte proceedings in the 
case. On 29th January 1932 an advo¬ 
cate of this Court appeared in the 
Magistrate’s Court who was prepared 
to accept service on behalf of the res¬ 
pondent and to act for him. This how¬ 
ever was refused by the Magistrate on 
18th February 1932 on the ground that 
he held no power of attorney from the 
respondent who, it is said, was then in 
England. At the next hearing the peU- 
tioner applied that the brother of Turab 
Ali, who had been left in charge of 
the projierty, should be made a party 
as he was interested. The Magistrate 
even refused this and after taking sum¬ 
mary evidence held that it had been 
established in some former suit that the 
site in question was a public thorough¬ 
fare. He did not enquire into the ques¬ 
tion of possession but apparently was 
satisfied rightly or wrongly as to the 
question of title. He thereupon pro¬ 


ceeded to pass an order not under 
S. 145, Criminal P. C., but under 
S. 147, Criminal P. C., to the effect 
that the wall should be demolished and' 
that no interference with the exercise of 
the right of way over this land should 
be caused in future. The respondent 
dissatisfied with this order moved the 
Sessions Judge who rejected his f^ti- 
tion and he has come here on revision. 

All the proceedings of the Magis¬ 
trate arc vitiated by illegality. He has 
not followed the proper procedure and 
has deliberately refused to give the res¬ 
pondent a chance to make good his 
case. Service of summons is provided 
for by Ss. 69 to 71, Criminal P. C. A 
summons has to be served, if practi¬ 
cable, personally. If this cannot be 
done, it can be served on an adult male 
member of his family. Service was not 
effected in either of these two ways. It 
was therefore necessary under S. 71 
to affix one of the duplicates of the 
summons to some conspicuous part of 
the house where the person summoned 
ordinarily resided after which the sum¬ 
mons could be deemed to have been 
duly served. A copy of something was 
attached at the spot in dispute, but this 
was done under part. 2, S. 145 (3), 
and did not dispense with ordinary ser¬ 
vice upon the respondent as required 
by the first part of that subsection. As 
no summons was affixed to the house or 
served upon him personally or upon an 
adult male member of his family, there 
was no service of any kind effected 
upon him. No ex parte proceedings are 
possible in cases where there has been 
no service. This is itself sufficient to 
vitiate all the proceedings of the Magis¬ 
trate. Further, when the respondents’ 
advocate appeared before evidence was 
led in the Magistrate’s Court and tried 
to represent him, the Magistrate had 
no power to refuse to hear him. This 
was not a civil case but proceedings 
under the Criminal Procedure Code, 
where no power of attorney is neces¬ 
sary. The respondent in fact tried to 
put right the Magistrate’s error by ap¬ 
pearing in spite of want of service but 
the Magistrate would not hear him; 
nor did he later permit the respondent’s 
brother to be brought on the record as 
managing the property when the peti¬ 
tioner himself wanted this. 

Again, no action, it seems to me, was 
possible, under S. 145, Criminal P. C., 
as there was no dispute as to possession 
of the land in question and it is only 
where there is a dispute as to the pos¬ 
session of land that action under this 
section is possible. Of course action 



Ujagar Singh v. 

was possible under Chap. 10, Criminal 
P. C.> and it may be that it was pos- 
sible under S. 147, Criminal P. C. As 
to this prefer to express no opinion. 
S. 147 is concerned with disputes as 
to an alleged right of user of land in¬ 
cluding easements. Seeing that the peti¬ 
tioner only claimed the right to use 
this land either as a public road or as 
a pathway it would seem that S. 147 
is a more appropriate section than 
S. 145, Criminal P. C. But it is clear 
that no order could be passed under 
S. 147 when notice was not issued 
under that section as required by the 
section itself. It has been held in 
Siibramania Pillai v. Sannasia PUlai{1.) 
that where a notice was issued under 
S. 147 and the Magistrate passed an 
order under S. 145, he acted without 
jurisdiction. This is the converse case 
and equally it must be held that the 
Magistrate acted without jurisdiction. 
Other illegalities have been committed 
which need not be mentioned. For the 
reasons given I accept tliis petition and 
set aside the order of the Magistrate. 
The petition is badly drawn up and 
there is no use in sending it back 
for re-decision. It will however be open 
to the petitioner, if he thinks fit, to 
institute further proceedings in accor¬ 
dance with law. 

K.S. Petition accepted. 

1. (1909) 9 Cr li J 665=2 I C 310. 
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Tapp, J. 

Ujagar Singh ai.nd another —Convicts— 
Appellants. 

v.- 

Emperor —Opposite Party. 

Criminal Appeal No. 874 of 1932, 
Decided on 4th November 1932, from 
order of Magistrate, First Class, Multan 
D/- 23rd May 1932. 

Penal Code (1860), S. 75'— Enhancement. 

Accused were found guilty of a trivial offence 
under 8. 379 of stealing cotton, and in view of 
their previous convictions under S. 457 for which 
they were sentenced to two years’ rigorous im¬ 
prisonment were sentenced to five years’ rigorous 
imprisonment and a fine of Bs. 100 and were 
placed under police surveillance for three years 
on the expiry of the sentence: 

Held: that the sentence imposed tended to be 
severe, but that a substantial reduction should 
not be made, and that two years* rigorous impri¬ 
sonment without the order as to fine and police 
surveillance would sufficient: A. X. 1929 
Lah, 768; A. I. B. 1930 Ldh. 100 and A. /. R. 
1929 Lah, 787, Bef. [P 148 0 1] 

Asa Barn —for Appellants. 

Judgment ,—Ujagar Singh and Nanik 
J^gh, Mahtams of Chak No. 309, in 
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the Multan District have each been 
convicted of theft under S. 379, 
I. P. C., and in view of each having 
a previous conviction sentenced to five 
years’ rigorous imprisonment and a fine 
of Rs. 100 or in default two months’ 
further like imprisonment. Each of the 
convicts has further been placed under 
police surveillance for three years on 
the expiry of his sentence. The facts 
alleged by the prosecutiorr are that 
on the night of 19/20 December 
1931 Ghulam Mohammad, a kardar of 
Sardar Sardul Singh, accompanied by 
several tenants of the Sardar was going 
round the cotton fields as cotton was 
being stolen. This party observed two 
persons stealing cotton and on ap¬ 
proaching the spot one of these was 
recognised as the appellant Ujagar 
Singh and the other as Nanik Singh. 

These two persons were picking cotton 
and placing it in their Jholis. On 
seeing the approach of the party the 
two thieves made off, Ujagar Singh 
being pursued by Ghulam Mohammad 
P. W. 1 and two others. Ujagar Singh 
was secured while Nanik Singh, who 
had run in another direction pursued by 
two other persons managed to make 
good his escape. Ujagar Singh was 
taken to the thana where the first infor¬ 
mation report was recorded at 7 a. m. 
on the morning of 20th Dec^ifeer. 
The appellant Ujagar Singh advanced 
the usual plea that he was caught 
while passing by. Nanik Singh pleaded 
an alibi wluch he entirely failed to sup¬ 
port by any reliable evidence. It was 
urged by the learned counsel on be¬ 
half of the appellants that Ujagar Singh 
had been implicated on account of en¬ 
mity and Nanik Singh because he had 
been convicted in a previous case along 
with Ujagar Singh. Ujagar Singh’s 
story as to his being an innocent 
passer-by has not been supported by 
any reliable evidence and the alleged' 
enmity has not been established. The 
prosecution witnesses appear to be dis¬ 
interested and there is no motive what¬ 
ever for their falsely implicating the 
two appellants, both of whom were 
recognised while stealing the cotton and 
one of whom was actually caught af- 
4er a pursuit. 1 find therefore that they 
have been rightly convicted and afifirm 
their convictions. 

It has been urged that S. 75, 

I. P. C., should not have been invoked 
in this case as the offence was a very 
trivial one and in this connection 
A. /. R. 1929 Lah. 768, A. /. R. 
1930 Lah. 100 and Maulu v. Emperor 
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(1) have been cited. The previous con¬ 
victions of the two appellants were had 
in April 1929, when each was sentenced 
to two years’ rigorous imprisonment 
under S. 457, I. P. C. While agreeing 
that the sentence imposed tend to be 
severe. 1 am not prepared to make 
such a substantial reduction as was 
made in the rulings cited. I therefore 
reduce the sentence in the case of 
each appellant to two years’ rigorous 
imprisonment, remit the fines and di¬ 
rect that, if paid, they should be re¬ 
funded. The order as to police surveil¬ 
lance is also set aside, the appeal being 
accepted to the above extent. 

K.S. Sen tence reduce d. _ 

' 1. A TH lOTT L:ar7S7=nj^ Cr C 419=1'21 
I c 410=11 L'.ih 115. 
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Coldstream and Jai TjAd, JJ. 

JCm peror 

V. 

Diioan Si7igh and anothet —Respon¬ 
dents. 

Criminal Appeal No. 870 of 1931, 
Decided on Isb November 1932, from 
order of Sess. Judge, Oujranwala, D/- 
22nd April 1931. 

Penal Code (1860), S. 411—Criminal pos¬ 
session con be joint. 

Two .^ccusel per-ion.*? wcio hriiiRin(; tlie stolen 
property towiuds Iho patrol and wUon qiiestioncd 
claimed them falsely to be their own. 

Jleld: that the piesuniption was that they 
were both in possession of the stolen property 
and this possession not bciny exiilained by them 
both ^vel•o guilty. [P 143 C 2] 

C. B. Carden Noad —for the Crown. 

Muhammad lUifiq —for Respondents. 

Coldstream, J .—This is a Crown ap¬ 
peal against a judgment of the Sessions 
Judge of Gujranwala accepting an^ ap¬ 
peal by Diwaii Singh and Jiwan Singh 
wlio had been convicted by a Magistrate 
unJer S. 411, I. P. C., and sentenced 
to cigh. n'onlhs’ rigorous imprisonment. 
The allc a ion was that the accused were 
caught by a pa.rol in possession of 
three goats which had been stolen the 
night before at Muridke. The accused 
declared that the case was wholly false 
and that they had not been arrested 
wi ll the goats at the place alleged. 
The learned Sessions Judge agreeing 
wich the convicting Magistrate found 
it established l y svi lence which amply 
justified the finding that the goats were 
“recovered from the anncUams as al- 


proved to have been in exclusive pos¬ 
session of the animals. 

There is no justification for the view 
adopted by the learned Judge that there 
can be no joint criminal possession. 
As pointed out by Boys, J., in Ganeshi 
V. Emperor (1) each case of the kind 
must depend on its own facts. In 
the present case the evidence which 
has been accepted is that Diwan Singh 
and Jiwan Singh were “bringing” the 
goats towards the patrol, and when ques¬ 
tioned claim them falsely to be their 
own. In such circumstances the pre¬ 
sumption is that they both were in pos¬ 
session of the stolen property and this 
possession not being explained by them 
the case against them was clear, their 
’conviction proper and their acquittal 
manifestly wrong. 1 would accordingly 
accept the appeal, set aside the judg¬ 
ment of the Sessions Judge and res¬ 
toring that of the trial Court convict 
Jiwan Singh and Diwan Singh under 
S. 411, I. P. C., and sentence them 
to eight months’ rigorous imprisonment 
less the period already undergone. 
They must surrender to their bail and 
serve their sentences accordingly. 

Jai Lai, J. — I agree. 

K.S. Appeal accepted. 

'I.’ aTR 1924 All 770=83 I 0 892=26 Cr 
li J 188. 
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Harrison and Addison, JJ. 

Khazan Shah —Plaintiff—Appellant. 

V. 

Alia Ullah —Defendant— Respondent. 
First Appeal No. 28 of 1932, Decided 
on 13th October 1932, from decree of 
Senior Sub-Judge, Sialkot, D/- 10th Oc¬ 
tober 1931. 

Stamp Act (1839), Ss. 12 and 2(11)— 
One of stamps in promissory note not can¬ 
celled—Document is inadmissible. 

Where in a promissory note out of four stamps 
only three were cancelled and one was not can¬ 
celled: 

Held: the document was inadmissible: A. I. R- 
1929 Rang. 270, Ret. on. [P 149 C 1] 

Jagaji Nath Aggarwal and J. L. Kapur 
—for Appellant. 

Mohammad Amin Khan and Fakir 

Chand —for Respondent. 

Judgment. —The plaintiff in this case 
claimed a sum of Rs. 5,000 and inter¬ 
est relying on a promissory note exe¬ 
cuted on 1st February 1927 and stated 
that it represented a cash transaction. 
The defendant did not admit execution 


Icged by the prosecution” and that the or liability of any sort and as soon^ as 
goats were the one stolen, but ac-. ..th^document was produced with a view 
quitted Diw^^ Si^h Sin gh being proved he, or rather hU 

apparently beRKis^iciftrcAoRtjKJin Ayctt took exception to its admissibi- 

Vrtkfl HItfh Court. 


t 


Battan Chand & Co. V. 

lity and pointed out that one of the four 
stamps affixed to it had not been can¬ 
celled. The trial Court postponed the 
decision of this objection and proceeded 
to record the evidence in the case. The 
Judge who passed this order and began 
to record evidence was succeeded by 
another Subordinate Judge before the 
evidence was concluded and the second 
Subordinate Judge taking up and right¬ 
ly the point of the admissibility of the 
promissory note, Ex. P-1 at the verv 
commencement of the judgment held 
that it was not admissible, and dis¬ 
missed the suit in consequence. 

On appeal counsel would have us 
go into the evidence, but the first point 
which we must decide is whether the 
Subordinate Judge’s decision is cor¬ 
rect or not. An objection was taken as 
soon as the document was produced 
and an attempt made to lead evidence. 
There was no admission in the plead¬ 
ings and the only question therefore 
is whether Ss. 2 (11) and 12, Stamp 
Act, render the document madmissible. 
There has been no cancellation whatso¬ 
ever. All that the counsel has been able to 
urge is that the first three stamps have 
been cancelled, and that he intended 
to cancel the fourth. Whatever Ms in¬ 
tentions may have been he did not put 
them into effect. The fourth stamp i? 
not cancelled as required by S. 12. 
The stamp could certainly be used again 
and, as as held in A. /. /?. 1929 
Rang. 270 and as laid down in the 
two clear mandatory sections of the 
Statute, the document is inadmissible 
and the appeal must be dismissed with 
costs. 

Appeal dismissed. 
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Tapp, J. 

G. V. Rattan Chand and Company — 
Decree-holders—Petitioners. 

V. 

Haveli Shah and others — Judgment- 
debtors—Opposite Parties. 

Civil Eevn. Petn. No. 216 of 1932, 
Decided on 7th November 1932, against 
order of Senior Sub-Judge, Gujrat, D/- 
19th December 1931. 

Civil P. C. (1908), S. 41 Tran»feree 
Court certifying execution or failure to 
transferor Court becomes functus officio. 

Once a transferee Court has executed a decree 
in full or has completely failed to execute it and 
certifie-s such execution or failure to the trans¬ 
feror Court, as enjoined in S. 41, it becomes 
functus offioio and ceases to have any jurisdic* 
tiQn over the execution proceedings: SO All. 129 
&a if. Z. B. 1926 Pat. 274, Foil. fP 160 0 ll 
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Bisha7i Naraifi Pandit — for Peti¬ 
tioners. 

Amin Ohand Mehta —(or Opposite Par¬ 
ties. 

Judgment. —The firm of G. V. Rat¬ 
tan Chand and Company obtained two 
decrees lor Rs. 6,475 odd and Rupees 
13,468 odd with interest in 1927against 
the firm of Havoli Shah and Sardari 
Lai in the Court of the Senior Subordi¬ 
nate Judge. Rawalpindi. The decrees 
were transferred for execution to the 
d^ourt of the Senior Siil^ordinatc Judge, 
Gujrat. Tlu’ce payments aggregating 
Rs. 18,995 were made in July 1930 
and on 4th October 1930, wium an 
account was taken a sum of Ruix^es 
5,105-15-11 was found to be still due. 
A cheque for this amount was accepted 
in full satisfaction of both the decree? 
by the counsel for the decvce-lu>ldcrs 
on 24th October 1930 and the pro¬ 
ceedings were struck off accordingly. 
The record docs not show Itowcvcr \vlie- 
thcr the Gujrat Court ccrtilied the com¬ 
plete excrution of the decrees to the 
Rawalpindi Court as required by S. 41, 
Civil P. C. On 24th July 1930 the 
decrcc-lioldcr made an ai)plication to 
the Senior Sulrordinatc Judge. Gujrat, 
claiming a further sum of Rs. 1,169-7-3 
and invoking the inherent powers of the 
Court under S. 151 and praying for 
amendment of the order of 24th Octo¬ 
ber 1930 under S. 152. The Senior 
Subordinate Judge found as a matter of 
fact that a sum ol R'^. 518-2-9 under the 
decrees plus a sum of Rs. 5G0 on 
account of costs awarded by the High 
Court or a total sum of Rs. 1,078-9-2 
was still due to the dccrcc-hoidcrs. 
He however dismissed the ai^plication 
on 19th December 1931 foll.)\ving 
Gurmukh Singh v. Mt. Mirza Niir (Ij 
and other authorities on the ground 
that S. 151 had no application where 
another remedy lay open. The order 
of the learned Senior Subordinate Judge 
seemed to indicate that the remedy lay 
by way of review and accordingly two 
such applications were made on 6th 
January 1932, but these were dismissed 
on 27th January 1932 there being no 
ground for review. 

Against the above orders three sepa¬ 
rate petitions for revision have been 
preferred on behalf of the decree-hol¬ 
ders and 1 have heard their learned 
counsel at some length on the appli¬ 
cability of the authorities relied on by 
the Court below and the inconsistency of 
its orders in first suggesting a remedy 
and when that was taken, refusing re¬ 
lief. I do not however think it necessary 
1. (1901) 69 P R 1901. 
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to enter into a discussion on the merits 
of the petitions or consider the rulings 
cited by the learned counsel, as in my 
judgment they should be rejected on 
the short ground that the learned Se¬ 
nior Subordinate Judge had no jurisdic¬ 
tion to entertain the applications made 
to him and consequently it cannot be 
urged tliat he failed to exercise a juris¬ 
diction vested in him by law—Cl. (b;. 
S. 115 of the Code relied on by coun¬ 
sel. Once a transferee Court has exe¬ 
cuted a decree in full or has completely 
failed to execute it and certilics such 
execution or tailiire to the transferor 
Court, as enjoined in S. 41, it becomes 
functus officio and ceases to have any 
jiirisdiclion over the execution proceed- 

As observed above, the record does 
not show that a certificate of complete 
satisfaction was sent to the Rawalpindi 
Court but any omission to do this (a 
mere ministerial act) would not in view 
of the clear order that the decrees 
had been satisfied in full and the pro¬ 
ceedings should be struck off, en^le 
the Court to retain jurisdiction. The 
above view was expressed by the Al- 
lahabad High Court in Abda Degam 
V Miizaffar Husen Khan (2). and taken 
by the Patna High Court in Muhammad 
Ibrahim v. Chliatto Lai (3J. Following 
these two authorities I would hold that 
the Senior Subordinate Judge, Gujrat. 
had no jurisdiction to entertain the ap¬ 
plication under Ss. 151 and 152 and 
the two petitions for review and that 
his orders thereon are not open to re¬ 
vision. Civil Revns. Nos. 216, 327 and 
328 of 1932 are accordingly dismissed 
with costs. 

K.S. Petitions dismis sed. 

2. (1898)' 20 All 129=(1893) AWN 218. 

3. A I R 1920 Pat 274=94 I C 36=5 Pat 
898. 
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AdPISON AND Agha Haidar, JJ. 

Uarjas Dai-Arjan Vas —Defendants— 
Appellants. 

V. 

Hans Raj and anothei —Plaintiff and 
Defendants—Respondents. 

First Appeal No. 1496 of 1927, De¬ 
cided on 10th November 1932, from decree 
of Senior Sub-Judge, Sialkot, D/- 7th 
March 1927. 

(a) Hindu Law—Joint family — Father 
and sons having different businesses but each 
helped by others—No evidence as to separa¬ 
tion—All earnings are joint property. 

Where a Hindu family consisting of father and 
eons has different businesses run by father ‘and 


the sons but each is helped by others and there is 
no evidence of separation, all the earnings are 
the joint earnings of the family. [P 151 C 1, 2] 

(b) Practice—New plea involving question 
of law and fact cannot be taken in appeal. 

A plea involving a question of law and fact no^ 
taken in the trial Court cannot be taken in appeal. 

IP 151 0 2] 

^ (c) Hindu Law—Undivided interest of 
coparcener. 

The undivided interest of a coparcener in a 
specific property can be attached and sold. 

LP 161 C 23 

B. P. Kkosla and Mool Chand —for 
Appellants. 

Badri Das and Achhru Ram —for Res¬ 
pondents. 

Addisony J .—The firm Harjas Rai- 
Arjan Das obtained a decree against 
one Tek Chand, son of Mathra 
Das. In execution of that decree a cer¬ 
tain house was attached. Hans Raj, 
brother of Tek Chand, preferred an 
objection to the effect that the house 
belonged solely to him. His objection 
was dismissed and he instituted the 
present suit for a declaration that the 
attached house belonged to him and 
was not liable to sale in execution of 
the decree of Harjas Rai Arjan Das, 
defendant 1, against his brother Tek 
Chand, defendant 2. Defendant 3 is 
one Gian Singh with whom the pontiff 
mortgaged the property a day before 
the decree was passed against Tek 
Chand in this Court. Tek Chand did 
not contest the suit or give evidence. 
Harjas Rai-Arjan Das pleaded that the 
house was joint Hindu family property 
belonging to the three brothers, Hans 
Raj, plaintiff. Tek Chand, defendant 2. 
and Mulkh Raj. The father Mathra Das 
died in 1917. At one time there 
were other brothers, including Dina 
Nath, but they are dead also, Mulkh 
Raj, the third brother who is alive, 
was not impleaded as a party by the 
plaintiff. In replication the plaintiff 
pleaded that all the brothers and their 
father were separate. He first admitted 
that his father had a shop in Sialkot 
but again said that the shop belonged 
to himself (the plaintiff). The plaintiff 
further pleaded that the house in dis¬ 
pute was purchased by him and that the 
sale deed was in his name. He then 
had to deny this and admitted that 
the sale-deed was in the name of Ms 
father and himself. The money, he said, 
was obtained from Ms maternal uncle 
at Amritsar, one Ram Mai, who left 
him Ms property when he died. He did 
not know however whether his uncle 
had left a will or not. The defendants 
counsel admitted that only one-third 
of the house, namely Tek Chand» 
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interest therein, was liable to attach¬ 
ment and sale. 

The trial Judge held that the bro¬ 
thers and their father constituted a 
joint Hindu family and had never se¬ 
parated. It was not proved that the 
plaintiff’s grand-father left any property 
but it was found that the father Mathra 
Das and his sons combined together 
and as a result of their labours set up 
a family business in Sialkot run by the 
father and the plaintiff, the other sons 
mostly worldng in Jammu, which is 
close at hand, though they also worked 
in the shop at Sialkot whenever they 
were there wliile the father and the 
plaintiff used to go to Jammu and 
work there. Though the finding is not 
very clear it amounted to tliis: that the 
joint earnings of the family were thrown 
into a common hotch-pot. As regards 
the money of Rama Mai, the maternal 
uncle of the plaintiff, being solely in¬ 
herited by the plaintiff, the trial Judge 
held that this had not been established 
and that all the brothers must be held 
to have succeeded together to whatever 
was left by their maternal uncle Rama 
Mai. Finally the Subordinate Judge, 
First Class, held that Mathra Das, the 
father, intended that the plaintiff should 
be the owner of the house though the 
sale deed was in his name as well as 
in the name of his son and that the 
amount spent in purchasing it, namely, 
Rs. 1,500, must have come out of the 
plaintiff’s share of the money left by 
Rama Mai, On this finding he decreed 
the suit and the firm Harjas Rai-Arjan 
Das has appealed. 

On the recod there is not the 
slightest doubt that the brothers consti¬ 
tuted a joint Hindu family and were also 
joint with their father up to his deatli. 
There is no evidence of separation and 
there is positive evidence that they are 
joint. It was contended however on 
behalf of the respondents that it had 
not been established that the house in 
question was joint family property. This 
contention has no force. On the evi¬ 
dence it is clear that whatever busi¬ 
ness each brother was carrying on he 
was helped by the other brothers and by 
the father. When Tek Chand came from 
Jammu to Sialkot he worked in what 
may be called the parent shop. One 
of the deceased brothers, namely, Dina 
Nath, used also to work in Sialkot 
«hop. He however some times went to 
Jammu; so did the father and did the 
plaintiff. When they did so they worked 
in the shop there. Tek Chand though 
usually in Jammu used to draw hundis 
for the Sialkot shop when he was in 
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Sialkot. On the record it must be 
held that the finding of the trial Judge 
is correct that all the earnings of the 
family were thrown into the hotch-pot.! 
(His Lordship then held on the evidence' 
that the house was purchased with the 
money from the common purse and pro¬ 
ceeded) . It was contended on behalf of the 
respondents that the tMrd share of Tek 
Chand in the house could not be attached 
and sold and that it was necessary to at¬ 
tach the ititerest of Tek Chand in all the 
family property. Tlus was not a plea 
taken at the trial and it cannot be al¬ 
lowed to be taken now as it involved 
questions of fact as well as of law 
Apart from tliat the undivided interest 
of a co-parccncr in a specific property 
can be attached and sold and counsel 
was unable to produce any authority 
to the contrary. For the reasons given 
I would accept the appeal to the ex¬ 
tent that the suit must be dismissed 
as regards Tek Chand’s undivided one- 
third share. The decree of course will 
stand as regardst he other two-thirds 
sliarc as admittedly that has nothing to 
do with Tek Chand agidnst whom alone 
the decree was passed. As the appeal 
by Harjas Rai-Arjan Das was by some 
mistake against the whole decree and 
not merely on account of Tek Chand’s 
share, I would leave the parties to bear 
their own costs. 

Agha Haidar, /.—1 agree. 

K.S. Order accordingly. 
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Addison and Agha Haidan, JJ, 

Sheikh Mohammad Abdullah —Plaintiff 
—Appellant. 

v. 

Mohammad Yasin and others —Defen¬ 
dants—Respondents. 

First Appeal No. 2226 of 1929, Deci¬ 
ded on 6th December 1932, from decree 
of Sub-Judge, 1st Class, Lahore, D/- 13th 
May 1929. 

(a) Transfer of Properly Act (1882), 
Ss. 58 (d) and 67—Unsufructury mortgage 
—-Mortgagee is not entitled to sue for sale 
merely by insertion of personal covenant in 
mortgage deed. 

The terms of the mortgage deed were as follows: 
“I have mortgaged with possession for Rs. 6,000 
to A, for a term of six months, a house owned aod 
possessed by me. I have received the mortgage 
money. The said mortgagee has been put in pos¬ 
session. In case I fail to redeem the house with¬ 
in the term of six months I shall be liable to pay 
interest atKs. 1-8-0 percent per men.sem till re¬ 
demption in addition to letting possession remain 
with the mortgagee. This interest I shall pay 
along with the mortgage money.” The mortgagee 
brought the present suit for sale of the mortgaged 
property: 


Md. Abdullah v. Mohammad Yasin 
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Tfeld: that, tins was purely a usufructuary 
mortgage and that, the more insertion therein of 
a. personal covenant to pay the mortgage debt 
on demand would not alter the character of the 
mortgage and give the mortgagee a right to sell 
the mortgaged i>ropcrty in the event of nonpay¬ 
ment of the mortgage debt; 28 .1//. 157; 20 O. C. 
155 and .^0 7.0.224. Jiel.on. 

Held further: that the lest in such ca.=es is the 
remedy piovidcd in the deed for the satisfaction 
of the mortgage debt. [P 152 C 1, 2] 

(b) Transfer of Properly Act (1882) —Gene¬ 
ral principles as in amended Act are appli¬ 
cable to the Punjab. 

Though the Act is not in force iu the Punjab 
the general piinrijilcs to bo applied are those em¬ 
bodied in the amended Act of 1029 which must 
bo lield to bo more in accordance with the princi¬ 
ples of justice, equity and good conscience. 

[P 152 Cl. 2] 

M. L. Ihitra and S. K. Ahmad —for 
Appellant. 

Akbar AH —for Respondents. 

Addison, J. —One Abdul Aziz exe¬ 
cuted a mortgage-deed on 11th May 
1925, in favour of Mohammad Abdul¬ 
lah, plaintiff who has instituted the 
present suit against the wife, son and 
daughters of Abdul Aziz, who has in 
the meantime died, for sale of the rnort- 
gaged property. The suit was resisted 
on various grounds, one of which has 
been decided, the trial Judge dismissing 
the suit, holding that the mortgage was 
a usufructuary one, and therefore a 
suit for sale did not lie. Against this 
decision the plaintiff has appealed. The 
terms of the mortgage-deed are as fol¬ 
lows : 

“I have mortgaged with possession for Rs. 6,000 
to Sheikh Moliamjnad Abdullah, for a term of 
six months, a house owned and possessed by me. 
I have received the mortgage money. The said 
mortgagee has been put in possession. In case I 
fail to redeem the house within the term of six 
months I shall be liable to pay interest at 
Rs. 1-8-0, per cent, per mensem till redemption in 
addition to letting i)ossession remain with the 
mortgagee. This interest I shall pay alone with 
the mortgage money. I have executed this usu¬ 
fructuary mortgage deed of my own accord.” 

The Transfer of Property Act was 
amended in 1929 and it seems to me 
that this is purely a usufructuary mort¬ 
gage as now defined in S. 58 (d) of 
that Act. Under S. 67 therefore a suit 
for sale on the mortgage in question 
would be incompetent. The Transfer of 
Property Act is not in force in the 
Punjab, but the general principles thereof 
are commonly applied. The principle in¬ 
volved in the present case is one of the 
general principles. As the Act is not in 
force it seems to me that the general 
piinciples which this Court should now 
apply are those embodied in the amen¬ 
ded Act of 1929 wliich must be held 
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to be more in accordance with the prin¬ 
ciples of justice, equity and good con¬ 
science. For this reason alone I would 
dismiss the appeal. Even if it be held 
that the mortgage in question is an 
anomalous one I am still of^ opinion 
that the suit was properly dismissed. 
Certain Madras authorities were refer¬ 
red to. I do not propose to discuss 
them as the Allahabad High Court in 
Koshi Ram v. Sardar Singh (1), has 
taken the opposite view and I am m 
agreement with the learned Judges who 
decided the latter case. They said that 
where a mortgage in other respects^ is ; 
a usufructuary mortgage the insertion: 
therein of a personal covenant to pay 
the mortgage debt on demand would 
not alter the character of the mortgage 
and give the mortgagee a right to sell 
the mortgaged property in the event of 
non-payment of the mortgage-debt. This 
disposes of a similar argument taken 
before us on behalf of the appellant. 

This subject has also been considered 
by the Court of the Oudh Judicial Com¬ 
missioners. That Court in Shyam Sun- 
dar v. Dilganjan Singh (2), laid down 
that iu a mortgage a mere promise to 
pay the mortgage-money within a cer¬ 
tain fixed period does not per se import 
a personal liability. The test in each 
case is the remedy provided in the deed 
for the satisfaction of the mortgage- 
debt. Similarly, the same Court in 
Nazima Husain v. Mahabir Pra:ad (3), 
held that personal liability cannot be 
inferred from a provision in the mort¬ 
gage-deed promising to pay the money 
witliiu a certain fixed period for such a 
covenant must be entered in every form 
of mortgage. These cases are conclu¬ 
sive on the point agitated before us and 
I have no hesitation in following them. 

1 would therefore dismiss the appeal 
until costs. 

Agha Haidar, /.—I agree. 

K.s. Appeal dismissed. _ 

"77(1906) 28 All 157=(19b6) A W N 266. 

2. (1917) 20 O C 165=39 I 0 640. 

8. (1915) 80 I C 224. 
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Broadway, C. J. and Abdul Qadir, 

Bhola Bam —Defendant—Appellant. 

V. 

Arjan Das and others —Plaintiffs and 
Defendants—Respondents. 

First Appeal No. 2216 of 1926, De¬ 
cided on 24th November 1932, from de¬ 
cree of Senior Sub-Judge, Gnrdaspur, D/- 
12th June 1926. 

tit Civil P. C. (1908), S. 105—Order setting 
aside abatement cannot be questioned in ep" 
peal from suit—Civil P. C. (1908), O. 22. 


Bhola Ram v. Arjan Das 
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^ An ordor setting nsido an abatomont anti allow¬ 
ing substitution of the heirs of the deceased party 
cannot be questioned in appeal from thedoci'cc in 
the suit whether such an ordor is passed beforo, 
or simultaneously with the decree, such an order 
not being one which affects the decision of the 
case with reference to its merits within the mean¬ 
ing of S. 105: A.I.B. 1926 Cal. Foll.\ 22 
All. 480, noC Foil. ; A. I. It. 1925 Cal. 473, 
W- [P153C2] 

Mehr Chand and Badri Nath —for Ap¬ 
pellant. 

Mehr Chand Mahajan, Hein Raj Ma. 
and Din Dayal Kapur —for Res¬ 
pondents. 

Broadway, C. J. —A preliminary point 
is taken in this appeal to the effect that 
the matter raised in ground 1 of appeal 
relating to an order passed by the 
Court below setting aside an abatement, 
is not open to appeal in tliis Court. The 
facts briefly are that one Nanak Chand 
executed a bond in favour of Arjan Das 
and others for Rs. 5,500. Bija Ram 
signed tliis bond as a surety. Arjan 
Das and others were compelled in 
1920 (the bond having been executed 
on 1st December 1913) to sue Nanak 
Chand and Bija Ram for the amount 
due on the bond which amounted to 
Rs. 6,940. On 17th June 1921 an 
ex parte decree was passed against 
Nanak Chand and Bija Ram as they 
failed to put in an appearance. This 
was subse^^uently set aside as againsf 
Bija Ram only on the ground that Bija 
Ram had died on 4th April 1921. The 
fact of Bija Ram’s death had only come 
to the knowledge of the plaintiffs on 
4th October 1921 and witliin a fort¬ 
night of that date the plaintiffs put in 
an application asking that Bija Ram’s 
repre^ntatives be brought on the re¬ 
cord in his place. This application was 
granted and in due course a decree was 
passed against Bija Ram’s estate re¬ 
presented by his four sons. Subse¬ 
quent to this it was found necessary 
to set aside the decree as it was dis¬ 
covered that two of the sons were 
minors and they were allowed through 
their guardian-ad-litem to put in pleas. 
They thereupon again pleaded that the 
suit had abated on the death of Bija 
Ram and should therefore be dismissed. 
On the merits they had' practically noth¬ 
ing to say. The trial Court carefully 
examined the circumstances in which 
the plaintiffs iriade their application in 
October 1921 and came to the conclu¬ 
sion that the abatement should be set 
aside—a conclusion which on the merits 
appears to be perfectly spund. It then 
in the same judgment proceeded to deal 
jdth, the , remaining issues in the case 
grated the decree against the 
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estate of Bija Ram. In the pre¬ 
sent appeal in ground 1 ilie 
correctness of the decision of the trial 
Court on the question of abate¬ 
ment is attacked. Mr. Mehr Chand 
Mahajan objected that this matter could 
not be reopened and in support of his 
contention referred to the provisions of 
S. 105. Civil P. C., and a decision of 
the Calcutta High Court to be found 
printed in A. /. R. 1925 Cal. 473: 
Mohammed Niini Amin v. Manohar 
Saran Deb, where it was held that ap 
order setting aside an abatement and 
allowing subslitution of the heirs of a 
deceased party cannot be questioned in 
appeal from the decree in the suit whe¬ 
ther^ such an order is passed before, 
or simultaneously with the decree, such 
an order not being one which affects 
the decision of the case with reference 
to its merits within the meaning of 
S. 105. 

Mr. Mehr Chand Dewan placed his 
reliance on Hem Kanwar v. Anibn Pra-^ 
sad. (1). a decision of a Single Judge 
which certainly supports his view. Tiiis 
case was liowcvcr spc. ifically referred 
to ill the Calcutta case and not fol¬ 
lowed. I note that in the Allahabad 
case the setting aside the abatement 
formed a part of the decree, w]icrc:is no 
reference whatever is made to the cpics- 
tion of abatement in the decree now 
under appeal. Mr. Mehr Cliand Devvan 
further urged that inasmuch as the 
authority relied upon by him appeared 
in an authorized report and Mohammed 
Nuru Amin v. Manohar Saran Deb 
A. I. R. 1925 Cal. 473, appeared in 
an unauthorized report we should give 
preference to the Allahabad case. This 
is a matter which I do not think if 
necessary to discuss for I find that the 
same view was taken by a Division 
Bench of the Calcutta High Court in 
Sayma Bibi v. Madhusudan Mohanta 
(2), where the Allahabad authority was 
also considered and not followed. In 
my opinion the view taken by the Cal¬ 
cutta Court is a correct one and this 
question of abatement cannot be agitated 
before us. Mr. Mehr Chand Dewan 
had nothing further to say on the merits 
and the appeal is accordingly dis¬ 
missed. In the circumstances however 
I would leave the parties to bear their 
own costs. 

Abdul Qadir, J. —I agree. 

K.S. _ Appeal dismiss ed. 

1. (1900) 22 All 4.30=(1900) 

2. A I R 1925 Cal 766=P6 I C 100=52 Cal 472. 
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Harrison and Addison, JJ. 

Devigir and anothf^r —Plaintififs — Ap¬ 
pellants. 

Y. 

Chtimla iMal and others —Defendants 
—j’c?pondent3. 

Second Appeal No. 796 of 1927, De¬ 
cided on 3rd March 1932, from decree of 
Dist. Judj^fe, Hoshiavpur, D/- 21st De- 
ccinher 1926. 

Custom (Punjab) — Goshains of Kangra 
District—Property descending from guru to 
chela is not religious property and is liable 
to attachment in execution of decree against 
guru. 

Among Goshains of Kangra District tbo mere 
fact tliat the property descends from guru to chela 
does not malco such property religious; and it is 
not governed by tl\e same rulc.s as ancestral pro¬ 
perty descending from father to son is under 
Hindu law. Therefore such property is the per¬ 
sonal i>roperty of the guru especially when other 
properties arc entered in the name of the temple, 
such property is liable to attachment in execu¬ 
tion of a decree passed against the guru in bis 
lifetime: J. I. It. \928 All. 267, Dist.; 136 P. R. 
1889; A. I. R. 1023 Lah. 544 and A. I. R. 1921 
Lah.3ZT,Re/. [P 154 C 2] 

Kisheij Dial, N. C. Mehra (or Jalal 
Din and Shamair Chand — for Appel¬ 
lants. 

Badri Das —for Respondents. 

Harrison, J .—A suit was instituted 
by two Goshains of the Kangra District 
describing themselves respectively as the 
manager of Gaddi Mat and Samadh 
situated at Bohan, Tahsil Dehra, and 
as his chela. Tliis sought a declaration 
that certain property was not liable to 
attachment in execution of a decree 
passed against the Guru of the first 
plaintiff in his lifetime because it be¬ 
longed to Gaddi Mat and was ances¬ 
tral. The declaration prayed for was 
granted by the trial Court, but on 
appeal the learned District Judge re¬ 
versed tliis decision and dismissed the 
plaintiff’s suit. The points agitated be¬ 
fore us on second appeal are first that 
the property in question is shown to 
have belonged to the institution and in 
the second place that if it belonged to 
any Mahant in the present or past, it 
was protected from attachment in vir¬ 
tue of its ancestral nature, the descent 
from Guru to Chela being equivalent 
to descent from father to son. On the 
first point counsel has challenged the 
authorities Ram Singh v. Nihal Singh 
(1), Goshain Sheoghulam Puri v. 
Shyamlal {2), A. /, R. 1923 Lah. 544 

1. (1889) 136 P R 1889. 

2. A I R 1928 All 257=107 I C 252=60 All 
465. 


and Indar Singh v. Fateh Singh (3). 
As against them he has relied upon 
para 89, Rattigan’s Digest of Custo¬ 
mary Law, and the two authorities on 
which it is based. As pointed out by 
the learned District Judge, these autho¬ 
rities do not afford any support to the 
generalisation. The first passes an order 
of remand for decision of the points in 
issue without expressing any opinion 
one way or the other, while in the 
second there is a finding of fact which 
has been converted in the head-note 
into sometliing quite different. Counsel 
contends that the existence of natural 
heirs is immaterial and that whether 
or no there be any such heirs, the mere 
descent from Guru to Chela constitutes 
a declaration and changes the nature 
of the property which is the self-ac¬ 
quired property of the original 
chaser or donee and in virtue of the 
fact that the inheritor is devoted to a 
religious life the property also becomes 
religious and cannot be attached. This 
is difinitely against the view taken in 
Goshain Sheoghulam Puri v. Shyam 
Lai (2), for it is the existence of natu¬ 
ral heirs and their defeat by the religious 
heir wliich is the basis of that decision. 
In the present case there is a very 
significant fact that in addition to the 
land which descended from Guru to 
Chela as personal property.^ there was 
other land which was entered in the 
name of the temple and continues to 
be so entered. The plaintiffs are engag¬ 
ed in trade and the Goshains of this 
district are well-known as traders^ in 
addition to being members of a religi¬ 
ous fraternity. It is therefore clear in 
our opinion that the District Judge 
has correctly found that the property is 
not protected in any way and can be 
attached in execution of the decree. 

The second point is ingenious • and 
was raised for the first time on appeal. 
Though an issue was framed as to whe¬ 
ther the land was ancestral, it is not 
shown that this was ever taken to mean 
or argued to mean ancestral in the 
religious line as opposed to the lAy 
or secular. No definite custom was ever 
pleaded to this effect and the preli^- 
nary point has not been established that 
property descending from Guru to Chela 
is governed by the same rule as 
descending from father to son. The 
plaintiffs appellants have failed on 
points and the appeal must be dis¬ 
missed with costs. 

Addison, J .—I agree. 

K.s. _ Appeal dismissed. 

8. AIR 1921 Lah 337=59 I C 734=1 Lah 640- 
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Abdul Aziz v. Rahmat Ullah (Tok Clmnd, J.) 


Lahore 


^ A. I. R. 1933 Lahore 155 

Tek Chand and Monuoe, JJ. 
(il/iaK) Abdul Aziz —Appellant. 

V. 

Hahmat Ollah Sc others — Respondents. 

First Appeal No. 2071 o( 1925. De¬ 
cided on 11th October 1932. 

J?! (a) Punjab Courts Act (1918), S.39—Re¬ 
demption suit valued at Rs. 1,000—Prelimi¬ 
nary decree for possession on payment of 
Rs. 9,050 passed by Sub-Judge—Appeal by 
mortgagee for enhancement of the amount 
lies to the High Court and not to District 
Court—Civil P. C. (1908), S. 96. 

A brought a suit agaiust D foi redemption o£ a 
house on the payment of Rs. 1,000. 6 pleaded 

inter alia that A had admitted h as owner of the 
house and that as such ho had rebuilt the house 
incurring a cost of Rs. 15,000. which A must pay 
in addition to inorlgago-money. Tlie Subordinate 
Judge passed a preliminary decree for po'«scssion 
by redemption of the mortgage on payment of 
Rs. 9.060. B filed an appeal for enhancement of 
the amount. 

Held-, that the appeal lay to the High Court 
and not to the District Court as the value of the 
subject-matter in a redemption suit was the 
amount adjudicated by the trial Court, Rs. 0,050 
and I not the valuation given bv the plaintiff Rupees 
1,000 : A.l.B. 192G hah. 37G {F.B.). Foil. - 106 
P. R. 1895 (P.B.), held overruled. [P 156 C 2] 

^ (b) Court-fees—Redemption suit—Prelimi¬ 
nary decree for possession on payment of cer¬ 
tain amount—Appeal by mortgagee on ground 
that transaction is sale and not mortgage and 
also that amount should be enhanced—Court- 
fee is to be paid on principal sum secured on 
mortgage and not on amount claimed. 

Where the mortgagee in an appeal against a 
decree in a redemption suit contests not only the 
finding of the lower Court as to the amount pay¬ 
able by the mortgagor before he can redeem the 
mortgage but also that the transaction is a sale 
and not a mortgage as held by the lower Court, 
the court-fee on the appeal is payable on the 
principal sum secured on the mortgage and not 
on the amount claimed. [P 156 0 2] 

(c) Transfer of Properly Act (1882), S. 58— 
Mortgagee authorized to construct house ac¬ 
cording to bis liking at his own cost—Deed 
containing also stipulation that mortgagor 
would be liable for whole amount—Transac¬ 
tion is mortgage and not an out and out sale. 

Where the mortgagees are authorised to recon¬ 
struct the transferred house “according to their 
liking at their own cost” and there is a stipula¬ 
tion in the deed that at the time of redemption, 
if it is found that the amount due to the mort- 
•gagees cannot be recovered in full from the mort¬ 
gaged property, the mortgagors would be liable to 
make good the deficiency “from their own pockets 
as well as from their other property,” the tran- 
eaction is a mortgage and not an out and out 
eale. [P 156 C 2; P 157 0 1] 

*7agan Nath Aggarwal, Asa Ram Aggar^ 
toal and Azim Ullah — for Appellant. 

Parkash Chandra^ Mohammad Amin 
and Mehr Ghand — for Respondents. 


Tek Chand, J .—Tliis judgment will 
dispose of Civil Appeals Nos. 2G71 
of 1925 and 838 of 1926. both of 
whu'h arise from the same suit. The 
plaintiff Abdul Aziz broug^ht a suit for 
I)osscssion of a house, situate in the 
city of Lahore, by redemption, on tiie 
alle:.?auon that the orig-iiial owners 
Zultiqar Ali Khan and Amir Ali Khan, 
fathers of defendants 1 and 2, res¬ 
pectively, had mortj^affcd it, bv regis¬ 
tered deed, dated 17th September 
1908, for Rs. 1,000 in favour of de¬ 
fendants 3 and 4; that the mortgagee? 
had assigned their mortgagee right? 
to defendants 5 and 6. and that the 
interest on the mortgage money and the 
rent realized by the mortgagees or their 
transferees balanced each other. He as 
the purchaser of the rights of ZuHiciar 
Ali Khan and Amir .-Mi Klian, claimed 
posscs-rion on payment of the principal 
sum, Rs. 1.000 only. 

The suit wes rc.dsicd by the original 
transferees and their assignees on vari¬ 
ous pleas which it is not necessary to 
describe in detail for the purposes of 
these appeals. Briefly, tlicy pleaded that 
the transfer of 17th Sci)iembcr 1908. 
by ZulHcjar Ali Khan and .-Vniir .^Mi 
Khan in favour of Murad Baksh and 
Rahmat Ullah. was in reality an our 
and out sale of the house and not a 
mortgage as it purported to be; and 
that, in any case, even if the transaction 
were held to be mortgage, the plain¬ 
tiff’s father had lost Ids right to re¬ 
deem by having admitted the contesting 
defendants as the owjiers of the house. 

It was further pleaded that the trans¬ 
ferees had rebuilt the house in accor¬ 
dance with the authority given to them 
in the transfer-deed and that the cost 
of reconstruction was about Rs. 15,000 
vvliich the plaintiff must pay, in addi¬ 
tion to the principal sum secured on the 
mortgage, before he could obtain pos¬ 
session. _ The trial Court held that the 
transaction of 17th September 1908, 
was a mortgage and not a sale as 
alleged by the defendants. He also 
found that no estoppel or acquiescence 
on the part of the plaintiff or his father 
had been established disentitling him to 
maintain a suit for redemption. As re¬ 
gards the cost of reconstruction of the 
house the Subordinate Judge fixed the 
amountatRs. 7,450and allowing a fur¬ 
ther sum of Rs. 600 which the mortgagees 
had to pay to certain third parties who 
were laying a claim to the house, he 
passed a preliminary decree for pos¬ 
session, by redemption of the mortgage, 
on payment of Rs. 9,050, leaving the 
parties to pay their own costs. 
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Against this decree the plainliff pre¬ 
ferred an appeal to this Coun praying for 
the rcduciion of the amount rixed by the 
lower Court by Rs. 1.800. and the 
defendants filed an appc.il in the Court 
of the District Judge, Lahore, urging 
that the transaction or 17th September 
1908 was a sale and not a mortgage 
as held by tiic trial Court and also 
I>raying that the amount held payable 
by the trial Court be enhanced to 
Rs. 16,050. Wiicn the defendants’ ap¬ 
peal came un for hearing before the 
learned District Judge, a preliminary 
objection was raised on behalf of the 
plainiifT that that Court had no jurisdic¬ 
tion to hear it as the appeal should 
have been filed in the fligh Court. 
'I'liis objection was overruled by the 
learned District Judge on the authority 
of a Full Bench decision of the CMcf 
Court reported as Mahammnd Khnn 
V. Ashak Muhammad Khan (1). On 
this finding the learned Juflgc proceed¬ 
ed to hear the appeal, but the plain¬ 
tiff raised a further preliminary objec¬ 
tion that the appeal was insufficiently 
stamped as it bore court-fee on Rupee? 
1.000 only but that ad valorem court- 
fee soultl have been paid on the sum 
by which the defendants wanted the 
amount fixed by the lower Court to 
be enhanced. The learned District 
Judge upheld this preliminary objection 
and dismissed tlic defendants’ appeal. 

Against the decision of the District 
Judge the defendants have preferred 
a second appeal No. 838 of 1926 to 
this Court. On the two appeals coming 
up for hearing before us it was con¬ 
ceded by Mr. Jagan Nath Aggarwal. 
counsel for the plaintiff, that the leaili¬ 
ed District Judge had no jurisdiction 
to entertain and dispose of the deien- 
dants’ appeal as the Full Bench judg¬ 
ment Muhammad Khan v. Ashah Mil- 
hammad (1), on which the learned 
Judge had relied had since been over¬ 
ruled by a Full Bench decision of this 
Court reported as Jaswant Ram v. 
Moil Ram (2). Both counsel according¬ 
ly suggested that, instead of the judg¬ 
ment of the District Judge being set 
aside and he being directed to return 
the memorandum of appeal for presen¬ 
tation to this Court, Civil Appeal No. 838 
of 1926 may be taken to have been 
filed in this Court as a first appeal 
against the decree of the trial Judge. 
This suggestion was reasonable and we 
accepted it, and directed both sides to 
address us on the merits of their res¬ 
pective appeals.__ 

1, (1805) 106 P R 1805 (F B). 

2. A I B 192G Lab 376=7 Lab 570 (F B). 


Mr. Jagan Nath Aggarwal at this 
stage re-agitated the question of in¬ 
sufficiency of court-fee paid in Civil 
Appeal No. 838 of 1926. He conceded 
that as the defendants in this appeal 
were contesting not only the finding 
of the lower Court as to the amount 
payable by the plaintiff before he could 
redeem the mortgage but also the 
finding that the transaction of 17th Sep¬ 
tember 1908, was a sale and not a 
mortgage as held by the lower Court, 
the court-fee on this appeal, in ac¬ 
cordance with certain rulmgs of this 
Court and the practice which had uni¬ 
formly prevailed for a number of 
years, was payable on the principal 
sum secured on the mortgage. He how¬ 
ever contended that this view was 
wrong. Counsel was, unable to point 
nut any provision in the Court-fees Act 
to the contrary and after hearing him 
at length I am of opinion that no case 
has been made out for departing from 
the long established practice of this 
Court. I hold therefore that the prelimi¬ 
nary objection cannot be sustained and 
over-rule it. On the merits the first ques¬ 
tion for decision is whether the trans¬ 
fer of 17th September 1908, by Zulfi- 
Zqar Ali Khan and Amir Ali Khan in 
favour of Murad Bakhsh and Rahmat- 
Ullah, defendants 3 and 4, was a mort¬ 
gage as it purported to be, or a sale 
as contended by defendants. After 
examining the terms of the deed, as 
printed at pp. 43 to 45 of the paper 
book, and the other evidence bearing 
on the point produced by the parties, 

I have no hesitation in agreeing with 
the finding of the learned Subordiiyite 
Judge that the defendants have failed 
to establish that the transaction was 
in fact a sale and was given the form 
of a mortgage in order to defraud pre- 
emptors. 

The learned counsel for the defen-; 
daiits has relied principally upon the 
terms in the deed wliich authorized the 
mortgagees to reconstruct the trans¬ 
ferred house “according to their liking 
at their own cost.” There is however 
nothing unusual in such a condition. 
The matter is put beyond all doubt 
by the further stipulation in the deed 
that at the time of redemption, if it 
were found that the amount due to the 
mortgagees could not be recovered in 
full from the mortgage property, the 
mortgagors would be liable to make 
good the deficiency “from their own 
pockets as well as from their other 
property.” This clearly shows that the 
intention of the parties was that the 
property could be redeemed on certau^ 
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conditions and that an out and out 
sale was not intended. The appellants’ 
counsel has further drawn our aueniion 
to an agreement which has been exe¬ 
cuted by Zulliqar All Khan and Amir 
All Khan on 28th Chet, Sambat 1964, 
:m favour of Rahmat Ullah and Murad 
Bakhsh, for the sale of this very house 
and Rs. 125 had been received as ear¬ 
nest money. It is argued that tliis 
agreement embo^cs the real contract 
between the parties and that the deed 
of 17th September 1908, was subse¬ 
quently executed in the form ol a mort- 
pge merely to ward oil pre-emptors. 
It must however be borne in mind that 
this agreement was executed about 18 
^"^^opths before the transfer in question. 

there is notliing to indicate that 
the mortgage-deed was executed in pur¬ 
suance of this agreement. We find 
from the agreement of 28th Chet, Sam¬ 
bat 1964 that it was contemplated that 
a sale-deed would be executed within 
two weeks. This was admittedly not 
done, and it appears that the originaj 
owners soon discovered that tlic pro¬ 
perty was much more valual)!c than they 
had drought it to be at the time and 
therefore the proposed sale was super¬ 
seded by a contract of mortgage. The 
oral evidence led by the defendants on 
this point is worthless and has been 
rightly rejected by the learned trial 
Judge. I hold therefore that the tran¬ 
saction of 17th September 1908 was 
a mortgage effected by the predecessors 
in interest of defendants 1 and 2 ip 
favour of defendants 3 and 4. It has 
^ ^ deme^l liefoie us that the 

oripnal mortgagors had assigned their 
rights in the equity of redemption to 
the father of the plaintiff by a regis¬ 
tered deed dated 22nd July 1911. The 
I^aintiff has therefore a right to redeem 
the mortgage. (After discussing the 
evidence regarding the other questions 
in the case, His Lordship concluded 
*®i^ows.) The result therefore is 
that the decree of the lower Court must 
be maintained and both appeals dis¬ 
missed with costs. 

Monroe, /.—I agree. 

Appe al$ dismissed. 

A, I. R. 1933 Lahore 157 

Balip Singh, J. 


V. 


Seay, of State for /redfa—Defendant 
Opposite Party. 



or. Decided 

on 7th November 1932, against order of 

oenior Sub-Judge, Shahpur, D/- 18-2-32. 


.• ( 1872 ), S. 123 -Unrub 

lisked dociitnrnts—Scope of. 

Wlicio lollois adilrcssca by tho bead of a 
depintnu-nt ro.ub the iKUbo^soe. Ilioso 

^^ould not ho utipublishod docinnonls \vi(hinilio 
moaninsof S. Evidenoo Act. and tho ('ourt 

wonM ho onUllcd to pco tho documents it,td 
decide under b. 1G2 as to thoir adinissibiliiy. 

(b) Evidence Act { 1872 }. S. 123 -Privilege 
should not be claimed unnecessarily. 

Invilc-o in matters uudor S, j •>:? .should not 

^'''“'^cossaiily: .-I./. A*. n)r 3 i i\ i; 

' [I- 1,OR Cl] 

(c) Governmenlof India Act, S. 107 —Inter 

locutory oider-Remedy by wav of appeal 

under S. 107 . 

q V,',? inretfero nnclor 

b. 10/ in aiiN iiiferlocntoiy order when the plain- 
tiJT has a remedy by w;,y of appeal. [p 15s C Ij 

(< 1 ) Appeal--Appellate Court has power to 
remand case if irreparable inju.y is d^ne to 
party contrary to law. • uone 10 

An appellate Court can cojisidcr the merits of 
an interlocutory o.der and rc.nand (hccuis-c .o 
redee.siou if irreparable injury is done to the 
p.ntj contrary to law; .- 1 . /. /•. yjPA }\ C 

[IM5.SC1J 

0. L. Pun for Petitioner. 

PartyOiiposite 

Jude me „L~-Thc pl.aintiir i,i ilus case 
brought a suu against the Secretary of 
S,a;e and demanded inspection of cer¬ 
tain documents in tlie office of the 

.Engineer. Phese docu- 
l ents were divided imo three heads in 

snecHon''“ Jocu)ncnt3 with tJic in- 

dpsnnm . : (a) co.isin.s of 

ouarfir! '’eccipt registers of hcad- 
ciuarteis and camp, of letters and cor¬ 
respondence and denii official Jcilcrs 

pur'1^nrl‘^q Executive En,gineer. Shalil 
pur, ana Supermtcnding Entrincer 'iiul 
vice versa for tlte year 1929-30, the stamp 

or' Superintendent Engi- 

?eeister° ‘■‘iccipt and despate It 

i^egistera of letters from contractors in 

unabfe'"to'’‘t^.li “ed counsel vas 

were going to help his case and did 

Ss application here; (b) con- 

A copies of letters ofii- 

cial and demi-official between the Su:.er- 

mlending Engineer and the Executive 
Engineer, Shahpur, and vice ver^a. co".- 
cermng earthwork done by the plaJ niff 
near Khushab for the year 1920-30. 

1 nc ^ourt disallowed inspe :tion under 
a certificate from the Superintending 
Engineer under S. 123, Evirlcncc Act. 
Ihc j>)a5niifF wishes me to revise thi? 
order under S. 107, Government of 
India Act. To my mind it is doubtful 
whether S. 107 applies to this land of 
order, bur, assuming it does, I do not see 
how the plaintiff can be helped in the 
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matter. The learned counsel has cited 
A. /. R. 1931 P. C. 254, which is 
an authoritative pronouncement on the 
law relating to this question in England. 
But the merits of tliis application can 
be considered by the appellate Court, 
if necessary, and that very authority 
would show that the appellate Court 
would have power in a suitable case to 
remand the case for redecision if any 
irreparable injury had been done to the 
plaintiff contrary to the law. 1 further 
find that there was an. application to 
I inspect similar documents in the E.xecu- 
tivc Engineer's office and as far as I 
can see on the record the Executive 
Engineer has not claimed privilege for 
these documents. Therefore the plain¬ 
tiff will be able to attain what he wants 
so far as these documents arc concern¬ 
ed; (c) consists of reports received by 
the SuFKjrintending Engineer from the 
Executive Engineer regarding damage 
done to the earthwork in dispute by 
the floods of July and August 1929. 
Similar considerations apply to these 


reports. , ^ , • v j 

The learned counsel further wished 

me to interfere with an order passed on 
the privilege claimed by the Executive 
Engineer. This is not in the grounds of 
revision before me. I find that the 
Executive Engineer has claimed 
vilegc only for certain letters addressed 
to the plaintiff. It is not clear whether 
these letters reached the plaintirt or 
not; if they did, then they would not 
be unpublished documents within the 
meaning of S. 123, Evidence Act and 
the Court would be entitled to see the 
documents and decide under S. as 

to their admissibility. It ^^^ms to me 
that what really has happened in this 
case is that the plaintiff wanted to 
make a fishing enquiry among the docu* 
ments that he wished to mspect. At 
the same time I would point 
the letters to the plamtiff, if duly re 
c^ved by liim, would not contie within 
purview of S. 123- As pointed out 
bV their Lordships of the Privy Council, 
Diivilege in these matters should not be 
cSSied unnecessarily; but aU this does 
noTmean that I should interfere now 
under S 107 in any interlocutory order 
when th^ plaintiff has a remedy by way 
of appeal. I therefore dismiss the pen- 
tion. In the circumstances I make no 

order as to costs. 

^ g Petition dismissed. 
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Harrison and Addison, JJ. 
Ghulam AH and anothe) —Appellants. 

V. 

Inayat AH and others —Respondents. 
First Appeal No, 2246 of 1926, De¬ 
cided on 20fch October 1932, from decree 
of Sub-Judge, First Class, Sargodha, D/- 
29th June 1926. 

(a) Custom (Punjab) — Alienation— BWatti 
Rajputs (Nangiana) of Shafapur District have 
unrestricted powers—Riwajiaro. 

By the custom as described in the riwajiam of 
the Shuhpuc District , Bhatti Rajputs (Nangiana) 
belong to the class of “Miscellaneous Musalmans’* 
and have unrestricted powers of alienation. 

[P 158 C 2] 

(b) Riwajiam—Entry regarding custom 
Onus of disproving it is on him who denies 
such custom. 

The onus of disproving a custom described in 

a riwajiam is on him who denies such custom. 

[P 169 C ll 

Nanak Chand and Nanwa Mai for 
Appellants. 

Mohsin Shah and Tufail Muhammad 
—for Respondents. 

Judgment. — Inayat AU, a B^tti 
Rajput (Nangiana) of the Shahpur Dis¬ 
trict, transferred the whole of his land 
to Allah Din and Chanan Din, whom 
he alleged to be his sons. MmaUon 
was duly effected and the plamtiffs re¬ 
versioners of Inayat AU, brought the 
present suit, in the first place, for a 
declaration that these two men Allah 
Din and Chanan Din were not the sons 
of Inayat AU; and, in the second place, 
for a further declaration that the ah- 
enation in their favour was null and 
void. The issues framed are: (1) Are 
Allah Din and Chanan Din sons of 
Karam, a Dhoba of Sahna, District 
Gujrat, and not of Inayat AU, defen¬ 
dant? (2) Are the powers of Nan¬ 
giana (Bhatti Rajputs) regarding alie¬ 
nation unrestricted? Issue 1 
decided in favour of the plain¬ 
tiffs ; the second against them, the find¬ 
ing being that Nangianas being BhatU 
Rajputs belonged to the classification 
“Miscellaneous Musalman tribes, and 
as such, have unrestricted powers ot 
aUenation. From the decision on 
issue 2 the reversioners have ap¬ 
pealed and the only quesdop to be 
decided is whether the defendants have 
discharged the onus wliich was laid 
upon them or not. The nwaj-i-am ot. 
the Shanpur District, which has been 
foUowed, lays it down quite clearly 

in Answer 12: 

“ A proprietor having no son or son s son, can. 
without the consent of the agnate heirs, mate a 
gift of immovable property, ancestral or ac^iretti^ 
divided or not, to a person not related to mm- 
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TWs is very defenite and very coniprc- 
i^nsive, and l^s being the entry in 
the riwajiam it lay upon the plain- 
Uflfs to cUsprove it. Tlris they have 
iwholly failed to do. They have ad¬ 
duced some oral evidence of witnesses 
who are unable to give any instance 
against the custom as described in the 
riwaj-i-am with the exception of one 
gift. Tlus the Court has rejected, as 
neither mutation or judgment connect¬ 
ed there%vith had been produced. The 
Court therefore has lightly decided that 
the defendants have successfully esta¬ 
blished the right of all “Miscellaneous 
Musalmans” to make such an alienation 
and the introduction to the riwaj-i-am 
sho\vs that these Nangianas are includ¬ 
ed in the comprehensive description 
“Miscellaneous Musanmans.” The ap¬ 
peal must therefore fail and is dismissed 
with costs. 

K.S. Appeal dismissed. 
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Harrison and Dadip Singh. JJ. 

Emperor 

V. 

Kalu and others — Respondents. 

Criminal Appeal No. 823 of 1932, 
Decided on lOfch November 1932, from 
order of Seas. Judge, Karnal, D/. 29th 
April 1932. 

^ (a) Criminal P. C. (1898), S. 54 (7)— 

Knowledge by policeman effecting arrest and 
actual existence of warrant are necessary. 

For an arrest under S. 64 (7) two things are ne" 
cessary; (1) knowledge by the policeman who effects 
or attempts to effect the arrest; and (2) at the 
time the police takes action there must be in exist* 
ence as a fact, as opposed to any belief which may 
be entertained by any person, a warrant which has 
been issued under the Extradition Act : A. I. R. 
1925 Cal. 278, Appr. [P 160 C 2] 

(b) Precedents—Obiter Dictum—Value. 

The portion of a judgment although obiter 
has great value if the reasoning is cogent and con* 
vincing. [P IGO 0 2] 

(c) Evidence Act (1872), S. 114, Ulus, (e) 
—Official acts — Presumption — Criminal 
P. C. (1898), S. 54 (7). 

It may be presumed that official acts are re* 
gularly performed bad a warrant once signed and 
issued remains actually in existence until such 
time it is known to have been destroyed. 

CP IGl o 1] 

(d) Penal Code (1860), Ss. 225, 332 and 
149—Unlawful assembly — Common object 
not to commit grievous hurt—Grievous hurt 
caused but by whom caused not known—Con¬ 
viction must be under S. 332 and not under 
S. 225. 

Sections 225 and 382 are to be read with S. 149 
where the common object of an unlawful assembly 
is not to commit grievous hurt but only to re¬ 
lease a person from auest and grievous hurt is 


caused, but it is not known by whom it is caused 
conviction of all must be only under S. lud 
uot uncior S. 2‘26. [I> ig 2 (j 11 

C. JJ. Carden Noad —for the Crown. 

Vishnu Datta and Makhan Lai -[oi 
Respondents. 

Harrison, J. —Twenty-six men of the 
village Pegan were sent up by the 
poUce before the S. 30 Magistrate un¬ 
der various sections: twenty-live of them 
under Ss. 225, 233 and 392/149 and 
one man Kundan under Ss. 224 and 
I. P. C, Two were acquitted by 

1 namely, Mewa and 

Shankar. They are both very young and 
were found^ not to have taken any part 
ni the rioting. The remaining twenty- 
four were convicted: Kundan under 

224 and 392, f. P. C.; tlie re¬ 

maining twenty-three under S>. 225 and 
333/149, In addition Kalu was convict¬ 
ed under S. 392, I. P. C. They all 

appealed and, while accepting all the 
appeals and acquitting all the appel¬ 
lants, the Sessions Judge has expressed 
his opinion as to whom lie would have 
convicted had he taken a different view 
on a somewhat technical point of law. 
This is whether the attempt made by 
the police to effect the arrests of Kalu 
and Kundan is covered by S. 54 {7i, 
Criminal P. C. The Crown has pre¬ 
sented an appeal against all these ac¬ 
quittals and it is urged, not only that 
the Sessions Judge has taken an errone¬ 
ous view as to the applicability and 
meanmg of S. 54 (7), but also that in 
addition to eleven men of whom the Ses¬ 
sions Judge was prepared to uphold 
the convictions, the remaining thirteen 
convicted by the Magistrate should now 
be found guilty. 

The facts are briefly that, some-time 
about May 1931, the Agent to the 
Governor-General, Punjab States, sent 
mo warrants to the District Magistrate, 
Karnal, requring liim to effect the 
arrest of two men, Kalu and Kundan 
oi the Jhind State who were believed 
to be m the Karnal district. This was 
duly endorsed and sent down to thana 
Kajaund and made over by the Sub- 
Inspector of that thana to Head- 
Constable Qamar Abbas for service. 
He went to the village where these two 
men were said to be, failed to effect 
their arrest, and endorsed the warrants 
accordingly. No more is known of the 
subsequent history of these warrants 
but, in the ordinary course of olficial 
business, they should have been sent 
on to the Superintendent of Police and 
^ him forwarded, in due course, to the 
District Magistrate, after he had or 
had not ordered a further attempt to- 
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be made to arrest the absconders. We 
do know the negative fact that they 
did not reach the District Magistrate 
or the Agent to the Governor-Gcn^ab 
for on 23rd December 1931, the !^5- 
trict Magistrate issued a robkar, Ex. 

P P together \\’iili two fresh warrants, 
wiucli lad been received from tlie Agent, 
noiiuing out that the previous war¬ 
rants had been lost and more care must 
be taken over the fresh ones. We also 
know that on Ist September 1931 the 
‘\ssistant Superintendent of Police dc- 
puicd Qamar Abbas. Head Constable 
the same man who had failed to effect 
the arrest on tlic first occasion, to 
make another effort. Qamar Abbas took 
a parly to the village where it arrived 
about sunset or 7 o’clock on 1st Sep¬ 
tember 1931. Eiuiuirics were made and 
eventually the party was divided into 
two; one remaining in the village and 
the other going out to try and find 
the two wanted men. They were both 
found together. Kundan was actually 
arrested and Kalu ran avvay. On their 
way back to the village the party was 
met by a large number of villagers. 
Kundan called upon them for assistance 
and they rescued him in spite of the Pohee 
putting up a stout resistance daring 
whi( h a i-itlc was discharged, winch did 
no harm as the barrel was pushed up 
bv Kundan. The police were seriously 
injured, one man Sikandar Khan, more 
especially, sustaining an injury to the 
knee which is incurable, and the three 
olhers. Shcr Khan, Dhani Ram and 
Duni Chand, being less seriously da¬ 
maged . There were two nlles amongst the 
police partv and one of these was even- 
ma ly 1 C ofered from Kalu who was con^ 
licted by the trial Magistrate under 

g 392 I. P. C. In cffcctmg Ins es¬ 
cape Kundan took with Mm the haiid- 
cuffs, which were still attached to Ms 
wrists and at the other end of these 
handcuffs, the belt of the constaMe 
who was detailed to guard hi^. He 
also was convicted under S. 392, by 
the trial Magistrate. 

The contention put forward by the 
accused throughout is that the police 
were not authorized to attempt to arrest 

Kundan and Kalu. “ 

<;nb-S (7). Criminal P. C. ilus cieaiw 

with arrests on the strength of warrants 
issued from Native States. It lays down 
that any poUce officer may without war¬ 
rant arrest any person reg^d^ug whom 
he has received credible information or 
entertains reasonable that he 

has committed any act outside British 
India wMch would be an offence m 
British India and 


for which he is, under any law relating to ex¬ 
tradition or under the Fugitive Offenders -\ct, 
1981; or otherwise, liable to be apprehended or de¬ 
tained in custody in British India. ” 

This postulates the existence of two 
factors; the first, knowledge by the 
policeman who effects or attempts to 
effect the arrest and, secondly, the exis¬ 
tence of the state of tMngs defined in 
the second part of the subsection. It 
can be and has been argued that these 
words define the nature of the offence 
which must have been committed, that 
is to say it must be an extraditable 
•offence. TMs contention has been dis¬ 
posed of in Siibodha Chandra Roy v. 
Emperor (1), al pp. 331 and 337 (of 52 
Ca/.),andthcconclusionthere arrived at 
is for the very sound reasons given 
in the judgment, that the possibility 
of the words referring to and defining 
the offence is negatived by the surround¬ 
ing circumstances and the wording of 
of the section as a whole and that tkey 
can only mean that at the time the 
police take action there must be m 
existence as a fact> as opposed to any 
belief which may be entertained by any 
person, a warrant which has been issued 
under the Extradition Act. The conse¬ 
quence of accepting the alternative in¬ 
terpretation is very clearly explained 
in that judgment. In the event of a 
non-cognizable extraditable offence being 
suDposed to have been comrmtted in 
a State the police in British 
be clothed with greater authority than 
the police in the State .m wMch the 
offence has been comtmtted provided 
the Code of Criimnal Procedure is in 
force there. It might have been urged 
that the portion of the judgment of 
Makerji, J-. which deals 
is obiter in the sense that 
agreed that the condiUon laid down 
in the earlier part of the stjsecuon had 
not been compUed with, and so the case 
was concluded. Obiter or not, the rea 

soiling is cogent and ^”e 

I am very clearly of opinion tl^t there 

can be no sort of doubt that the latter 

part of the subsection 

there must be a warrant m 

which has been issued under the Ex 

IgTl. ^he'^Sons fudgelolfd at the 

matt er in tMs way: — --- 

1 . A I R 1925 Cal 278=85 I O 913—26 t 
L J 625=52 Cal 319. 
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that ho (tho hoad constable) was 
^ked to ‘arrest orally by tho Suporintondont of 
Police or Assistant Suporintondont of Police shows 
that the warrants did not exist at tho time. ” 
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This comes perilously near to pre¬ 
suming that the official act performed 
by the Superintendent of Police was a 
deliberate breach of the law and that 
having ascertained that the warrants 
■were not in existence he deliberately 
passed an illegal order. The fact that 
this order, which incidcntly was not 
a request, was given by the As¬ 
sistant Superintendent of Police, ap- 
jpears to me to point to a pre¬ 
cisely contrary conclusion. It may 
be presumed that official acts 
are regularly perfomed and the fact 
that the Assistant Superintendent of 
Police orally, and presumably when in 
camp at the thana Rajaund, ordered 
the Head Constable to effect the arrest, 
points to the belief of the officer in 
question that the warrants were in exis¬ 
tence and had not been destroyed. 

Knowing as we do that a search was 
later made and that the warrants could 
not be discovered, it is certain that at 
the time the later search v'as made 
they had been lost in the sense of 
being mislaid and, I think, it is safe 
to infer that they had probably been 
lost in this sense by 1st September 
1931. This however is a very different 
tiling from saying that they ceased to 
exist. Under S. 114, Evidence Act. 
a presumption may be made that a 
thing or state of things, which has 
been shown to be in existence within 
a period shorter than that within which 
•such things or states of things usually 
cease to exist, is still in existence. The 
presumption under this section appears 
to me to be that a warrant once signed 
and issued remains actually in existence 
until such time as we know it has been 
destroyed. It is, of course, possible 
that, having been mislaid, these pieces 
of paper were destroyed by mistake 
together with other papers which were 
no longer required and that a mistake 
was made by some subordinate in so 
•destroying it. I can however see no 
reason for presuming that such a mis¬ 
take had been made by 1st September 
.1931. 

The fact again that the Assistant 
Superintendent of Police ordered the 
Head-Constable to try again points to 
■a decision having been come to. that 
.^tier efforts ^should be made to effect 
arrest in accordance with the war- 
Jite and that they would not be sent 
the Agent with a note that it 
Mpbbssible to execute them. 


Taking everything into account I am 
of opinion that, on the facts as shown 
the presumption is that the warrant? 
were still in e.xistcnce. The action of the 
police was therefore legal and it re¬ 
mains to be seen what findings should 
be given on the facts. The learned Ses¬ 
sions Judge does not consider that the 
evidence of the villagers, without any 
support from the evidence of the police 
constables present at the time and in- 
jured in the fight, is sufficient to war- 
mm the conviction of any individual, 
rhe learned Government Advocate chal¬ 
lenges this opinion and would have us 
hold that the evidence of these villagers, 
who know all the accused and say gene¬ 
rally that they were present and took 
part^ in the fight, is by itself sufficient. 
It IS impossible to lay down anv 
sort of general rule, for each case 
must stand or fail on its own parti¬ 
cular evidence. I am not prepared to 
hold that the standared fixed in tliis 
case by the learned Sessions Judge 
is unreasonable. It may therefore be 
taken that, in addition to the genera) 
evidence of the villagers, some support¬ 
ing evidence is required from the 
police constables, and further as laid 
down by the Ses'sions Judge, that 
identification by one police constal^le 
is not sufficient and identification bv 
two or more is required. Talcing thi? 
standard and going through the record 
we find that the Sessions Judge has 
rightly reached his conclusion in all 
cases where he says that the conviciion 
should be upheld, but that although the 
learned Government Advocate would 
have us accept all his conclusions as 
correct or supported by the record there 
are four men regarding whom he has 
stated that they are only identified bv 
one constable whereas they are iden¬ 
tified by two. These are Man Singh, 
Jhandoo, Singh Ram and Kehr Singh. 
There is a particular circumstance in 
the case of Singh Ram that the chief 
witness in the village, Udmi, state? 
definitely that he was not present and 
took no part. It is true that a possible 
explanation of this portion of Udmis 
statement is furnished by another wit¬ 
ness from the village bur, even so, 

I think it hardly safe to rely on the 
evidence against him; I would give 
him the benefit of the doubt and acquit 
him. 



The other three Man Singh, Jhandoo 
and Kher Singh must be added to the 
eleven whom -the Sessions Judge 
thinks should be convicted in the event 
of the legal point being decided against 
them subject to anything which counsel 
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for the defence has been able to shc\v 
and all tltat counsel, apart from the 
legal point, has urged is that there 
is considerable dillcreiice in the state¬ 
ments of the various witnesses as to 
the distance wliich separated Kalii and 
Kundan when the arresting party first 
came u]") to them, and that none of 
the witnesses specify any Parti¬ 

cular act or asciibe the striking 
of any particular blow to any one of 
the accused. I his is natural enough in 
a general melee and I attach no im¬ 
portance to it. I find on the evidence 
of the three villagers, combined with 
that of the constables, that it is clearly 
established that Kundan called upon 
his fellow villagers to assist and re¬ 
lease him, that thereupon Kalu, Lekha, 
Man Singh, Nathu, Baru, Mam Chand, 
Bishna, Sondoo, Laikhu, Daya Ram 
and Kchri came to his assistance, in¬ 
dicted serious injuries upon all four 
constables and those members of the 
village who sided with them and re¬ 
leased Kundan, and that the rifle of 
one of the constables was taken away 
by Kalu and later produced by mm. 

It is not clear whether Kalu seized 
this rifle from the policeman or merely 
carried it off after the police constable 
had dropped it. The offences commitleo 
by these various persons are^ as ml- 
iows: Kundan under S. 224. The Go- 
veiTiiiient Advocate has not pressed for 
the restoration of the conviction under 
S. 392, I. P. C., regarding the hand¬ 
cuffs and the belt attached thereto. 
He is sentenced to IV years’ rigorous 
imprisonment. The other thirteen ^^cused 
are convicted under Ss. 225 and 332. 
It is true that grievous hurt was caused 
to Sikandar Khan but 

common object of the lawful assembly 
and, as it is not known who inflicted 
this grievous hurt, the convictions of 
all must be under S. 332. Tliese two 
Ss 225 and 332, are to be read 
with S. 149, and in additmn, K^u is 
convicted under S. 379, Penal Code, 
of theft of the rifle. 

While agreeing with the Magistrate 
that it is necessary to impose fines in 
this case in addition to substantial sen¬ 
tences of imprisonment, I am of opinion 
that the chief reason for doing so is 
to find compensation for the greviously 
injured man Sikandar Khan and, m 
a very much lesser degree, for the other 
three policemen who were less seriously 
injured. A fine of Rs. 50 on each of 
the accused will achieve this result. 
This will give a total of Rs. 700 out 
of which Rs. 500 will, as awarded by 
the Magistrate, be paid to Sikandar 


Khan who has been very seriously in¬ 
jured. Sher Khan and Dhani Ram wil* 
receive Rs. 50 each and Duni Chand,. 
who sustained very slight injuries, 
Rs. 25. Tiiis gives a total of Rs. 625. 
The whole of the money realized, pro¬ 
vided it does not exceed Rs. 625, wm 
be divided in these proportions. The 
sentences on the remaining fourteen will 
be as follows: Under S. 331/149, 

Penal Code, 1^ years’ rigorous im¬ 
prisonment and Rs 50 fine. Under 
S. 225/149, Penal Code, one years 
rigorous imprisonment as passed by the 
trial Court; the sentences to run con¬ 
currently. In addition Kalu is_ sen¬ 
tenced to six months’ rigorous impri¬ 
sonment under S. 379, Penal Code. 
This sentence to run consecuUvely after 
the sentences under Ss. 225 and 332. 

In default of payment of fine each of 
the accused will undergo three months 
further rigorous imprisonment. To tlus 
extent the appeal is accepted. 

Dai/p Sing/i, /■—I agree. 

S. Appeal partly accepted. 

A. I. R. 1933 Lahore 132 

Abdul Qadir, J. 

J^xiru and another — Convicts Peti¬ 
tioners. 

V. 

Eniperox —Opposite Party. 

Criminal Revn. No. 692 of 1932, De- 
cided on 3ra August 1932, ^pmst order 
of Sess. Judge, Karnal, D/- 13th April 

Code (1860), S. 332-Court uneble 
to free its mind from possibility of accused 
having been roughly treated and beaten 
under orders from public servant S. 33Z 
does not apply. 

The Nnib Tnbsildr.r went to a village of the 
accused and demanded payment of the land 

revenue from the accused. Upon the raising of 

an outcry bv the accused his sons came out and 
beat the Naib Tahsildar. The reason furnished 
for the raising of the outcry by the accused waa 

that he was beaten and that his beard was pulled 
by thechaprasis of the Tahsil under orders from 
tic Naib Tahsildar. Though the reason assigned 
could not be said to be satisfactorily established 
vet there was more than a probability of the 
accused having been treated in a manner alleged, 
by the accused. 

Held: that the accused were entitled to the 
benefit of doubt in their favour that tbey tried 
to resist an illegal act on the part of the official 
concerned and that S. 332 ,^as inapplicable to 
the case independently of the fact whether the 
procedure adopted by the Naib Tahsildar for 
lizing the land revenue was in 
law or not. *■ 

Shamair Chand—for Petitioners. 

Bam Lal—ior t*he Crown. 
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Judgment .—Nuru and Ismail, sons 
of Nizam Khan, and Nizam Khan liini- 
self, were challaned under Ss. 307, 332 
and 353, Penal Code, for having mur¬ 
derously assaulted the Naib Tahsildar 
of Karnal, when he was on a visit to 
Gharaunda and resisted liim in the dis¬ 
charge of his official duties, on 3rd 
September 1931. The trial Court con¬ 
victed them under S. 307 read with 
S. 34, Penal Code, and also under 
S, 332/34, Penal Code, and sentenced 
each of them to rigorous imprisonment 
for three years under each count, but 
ordered the sentences to run concur¬ 
rently. On appeal Nizam Khan was 
acquitted and the conviction of Nuru 
and Ismail under S. 307, Penal Code, 
was altered to one under S. 323, Penal 
Code, but their convictions under 
S. 332, Penal Code, were maintained. 
The sentence of Nuru was reduced to 
two years’ rigorous imprisonment under 
S. 332, and one year’s rigorous impri¬ 
sonment under S. 323, Penal Code, 
and that of Ismail to six. months’ rigo¬ 
rous imprisonment under each section. 
These sentences were ordered to run 
concurrently. The two convicts have 
filed a petition for revision through Mr, 
Shamair Chand, and their main con¬ 
tention is that S. 332, Penal Code, docs 
not apply to the case. The facts bristly 
are that on the 2nd September the Naib 
Tahsildar went to the village Gliara- 
unda to which the corivicts be¬ 
long. Certain defaulters, including 
Nizam Khan, against whom there were 
arrears of land revenue, were called by 
him for the next morning. Nizam Khan 
owed Rs. 0-12-6 and his son IsmaU 
also owed the same sum, as arrears of 
revenue- The Naib Tahsildar asked 
Nizam Khan to pay and he said he 
could not do so. The Naib Tahsildar 
threatened him with legal process being 
taken against him and was abused by 
Nizam Khan. He asked two of his 
chaprasis to take Nizam Khan into 
custody and they did so. Thereupon 
Nizam Khan raised an outcry and his 
sons Nuru and Ismail rushed to the 
spot, Nuru armed with a lathi and 
IsmaU having a shoe in his hand. Nuru 
struck the Naib Tahsildar with his stick. 
One of the blows feU on the head, 
another on the shoulder and a third on 
an office box, which left its mark on 
the box. Nuru was then caught hold of 
by the by-stander, and the Naib Tahsil¬ 
dar, who was bleeding, was taken into 
a room the door of which was closed 
in order to avoid any further mischief. 

The version of Nizam Khan is that 
tiiet Naib Tahsildar was displeased be¬ 


cause the former had taken part in 
certain complaints against the Patwari 
and Kanimgo, with whom the Naib 
Tahsildar was siding and that he was 
called in conne.xion with a mmation 
wliich had already been atiesicd. He 
ad,ds that after some talk about the 
said mutation, he was asked to pay 
up Rs. 0-12-6 which were due from 
lum as arrears of revenue, but on lus 
saying that he could not do so the 
Naib Tahsildar ordered liim to be shoe- 
beatcii and his beard was pulled. He 
therefore raised an outcry and a tumult 
followed. He does not know what hap¬ 
pened then and alleges that liis sons 
were not there. The presence of i'Juru 
and Ismail at the spot is established 
beyond doubt by the prosecution evi¬ 
dence and in this respect the statement 
of Nizam Khan is obviously false. It 
cannot however be said, with the same 
certainty, that his version on tlie point 
of his raising an outcry and the reason 
for that outcry is incredible. The fact 
that he raised a cry is admitted by 
Munshi lambardar (P. W. 4) who says 
that the v.'ords used by liim in his 
outcry are “mar gera, mar gera” which 
meant either “killed, killed, ’ or “beaten, 
beaten.” This is the testimony of a 
man, who has been treated as a reli¬ 
able witness by the learned Sessions 
Judge as well as the trial Court. No 
reasonable explanatioji of the cry of 
Nizam Khan is furnished by the pro¬ 
secution. 

This seems to support the story that 
Nizam Khan was handled roughly under 
the orders of the Naib Tahsildar before 
he raised an outcry. The Naib Tahsil¬ 
dar and the Kaiiungo, in their evidence 
in Court have tried to suppress this 
fact. In fact they do not mention even 
the fact that Nizam was caught hold of 
and taken on one side under the orders 
of the Naib Tahsildar, which is de¬ 
posed to by Munshi, P. W. 4. Though 
one can understand the suppression of 
this incident by the two officials, it 
takes away very much from the value 
of their evidence against the accused. 
The learned Sessions Judge, who has 
taken a correct view of the case, on the 
■whole, and has differed in several res¬ 
pects from the conclusions arrived at 
by the trial Court, wiiich according to 
the Sessions Judge, appeared to be im¬ 
pressed by the fact that it was the Naib 
Tahsildar who received injuries, has 
not been able to find that the allega¬ 
tions of Nizam Khan as to his beard 
iiaving been pulled and his having been 
beaten are untrue. He says that these 
aUegatiog, |(fbljjh^d 

VaMI Mlirh Onirt, 
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factorily. This is not a proper way of 
looking at tliis question. The possibi¬ 
lity of tins incident happening is ad¬ 
mitted in the above observation. In 
fact I think that it is more than possible 
that it did happen. In these circum¬ 
stances the accused would be entitled 
to the beneht of the doubt in their 
favour on tliis point, that is they tried 
to resist an illegal act on the part of 
the official concerned. The story of the 
prosecution as put forward before the 
trial Court was undoubtedly exagge¬ 
rated but the trial Court wrongly ac¬ 
cepted the whole of it as established. 
Half of the evidence, which was pro¬ 
duced to support that story, was ac¬ 
cording to the findings of the learned 
Sessions Judge, biased or tamted. 

The contention that S. 332, Penal 
Code, was not applicable to the case 
and that^ the Naib Tahsildar was not 
resisted in the discharge of any duty 
that he was performing according to 
law, was raised by the accused from 
the outset. It is significant that be¬ 
fore the trial Court, the Public Pro¬ 
secutor frankly conceded that S. 332 
did not apply to the case; but a pro¬ 
secuting Police Inspector, who was sup¬ 
posed to be assisting the Public Pro¬ 
secutor, argued to the contrary and the 
trial Court adopted Ms opinion in pre¬ 
ference to that put forward by the 
Public Prosecutor. A good deal of time 
has been spent on both sides before the 
two Courts below in discussing whether 
the Naib Tahsildar had acted accord¬ 
ing to the procedure laid down in the 
Punjab Land Revenue Act and in the 
Land Revenue Manual. It seems to me 
that the procedure laid down for realiz¬ 
ing ^ the arrears of land revenue by 
serving a writ of demand and by a 
formal arrest and detention of the de¬ 
faulter under a warrant properly issued 
has not been followed. In view how¬ 
ever of the opinion I have formed as 
to the possibility of Nizam Khan hav¬ 
ing been treated in a manner unautho¬ 
rized by law by the chaprasis of the 
Tahsil under the orders of the Naib 
Tahsildar, it is not necessary to make 
[any pronouncement on the question of 
the validity or* invalidity of the proce¬ 
dure adopted by him, before the alleged 
incidents referred to above. No official 
can seek the shelter of S. 332 in a case 
of the kind described above. In my 
opinion therefore S. 332, Penal Code, 
has been wrongly imported into tMs 


set aside. There is no doubt that in- 
juries were caused to the Naib Tahsil¬ 
dar. One of them was serious though 
not grievous, and there is thus a clear 
case under S. 323, Penal Code, against 
Nuru petitioner. Considering the nature 
ot the injury caused, I do not see any 
reason to interfere with the sentence of 
one year’s rigorous imprisonment award- 
ed to him under S. 323, Penal Code, 
and his conviction and sentence under 
S. 323 are upheld. 

As regards the case of Ismail, I think 
on the findings of the learned Sessions 
Judge it is doubtful whether he has com- 
^tted any offence. Before the trial 
Court the three accused were challaned 
together and the assistance of S. 34, 
Penal Code, was invoked, because the 
theory of the prosecution was that they 
all three acted in concert in pursuance of 
the common intention. The trial Court’s 
opinion was that Nizam Khan raised a 
cry without any reason and that it was a 
pre-arranged signal to bring Ms sons to 
the spot. The allegation against Nizam 
Khan was that though he did not take 
any part in the beating, he called out to 
Ms sons, when they arrived at the spot, 
to kill the Naib Tahsildar and to put 
an end to Ms demands of land revenue 
once for all. The learned Sessions Judge 
has disbelieved both these stories. It 
is for that reason that he has ac¬ 
quitted Nizam Khan and he is distinctly 
of opimon that the sons came on hear¬ 
ing the cry of their father and the fact 
that one had a lathi and the other had 
only a shoe with him shows that there 
was no premeditation for tMs assault. 
They came as they were when they 
heard the cry. On tMs hypothesis there 
can be no presumption of a common 
intention on the part of both, and it 
is admitted that IsmaU did not take 
any part in the beating, nor had an 
opportunity of making use of the shoe 
wMch he was holding in his hand. 

S. 34, I. P. C., is not applicable in 
such circumstances and without the aid 
of S. 34. I. P. C., Ismail cannot be 
said to have committed an offence under 
S. 323, I. P. C- The revision is there¬ 
fore accepted and he is acquitted and 
will be set at liberty forthwith. 

P.N./r.K. Order accordingly. 
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Addison, J. 

Mi. Saidan and others —Petitioners. 


case, just as S. 307, Penal Code, was 
originally imported. The convictions 
and sentences of the petitioners under 
S. 332, Penal Code, therefore must be 




V. 

Emperor —Opposite Party. 

Criminal Eevn. Petn. No. 969 of 
1932, Decided on 18th November 1932. 
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Penal Code (1860)^ S, 494/109—Abetment 
of bigamy. 

Where a person marries a woman unaware of 
her prior secret maniago bo is not guilty of abet¬ 
ting bigamy as bo is not supposed to know of the 
woman’s secret marriage. [P 1G5 C 1] 

Mtihavwiad Amin —for Petitioners. 

Facts. —Mt. Saidaii was originally 
married to Ghulani Nabi, brother of 
Mehdi, petitioner. He died and Mt. 
Saidan continued to live with her fa¬ 
ther-in-law. Karam Ali, the complai¬ 
nant, alleges that she occasionally vi¬ 
sited his house on account of relationship 
which has not been specified, and 
during these contacts she fell in love 
with him and then performed a secret 
marriage to w'hich no relative of hers was 
invited. After living there with him 
for only a few days she came away 
and committed bigamy by marrying 
Mehdi. 

Grounds .—Taking the prosecution 
evidence at its face value the alleged 
marriage with the complianant w-as 
a hole in the corner affair; hence Meh¬ 
di and Khuda Bakshsh were not sup¬ 
posed to know of this marriage and 
I they were not abetting an offence of 
bigamy. The evidence regarding Mt. 
Saidan having gone to the complai¬ 
nant’s village at a distance of 11 kos 
and then performed a nikah with him 
for repudiating it after a fortnight 
or so is apparently a myth and the evi¬ 
dence in support of it is by no means 
disinterested. Although a register of 
mirriage ceremonies is maintained in the 
complainant’s village, this marriage was 
not registered. Hence the conWetion of 
Mt. Saidan also should be set aside 
It is recommended that the conviction 
be set aside and the fine remitted. 

Order .—For reasons given by the 
learned Sessions Judge I set aside the 
convictions of Mt. Saidan, Khuda Ba- 
khsh and Mehdi as well as the sen¬ 
tences of fine passed upon ihem. The 
fines, if paid, will be refunded. 

K.S. Convictions set aside. 
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Harrison and Dalip Singh, JJ. 

Muhammad Zaman —Convict Appel¬ 
lant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 690 of 1932, 
Decided on 2lBt December 1932, from 
order of Sess. Judge, Attock, D/- 8th 
March 1932. 

Penal Code (1860), S. 304 (1)—Sentence re¬ 
duced from transportation to that already 
undergone. 


Acvuseil, on seeing the deceased li.^ving sexual 
intercoiuvc with bis (accused’s) wife, killed him. 
lie was conviclcd under S. cOl-I and sontoncod to 
transportation for life- 

Held: that a man who acts under grave and 
sudden provocation of this nature cannot be put 
on the same terms as an actual nuudcior, tliat 
the sentence was fat too severe and that it should 
be reduced to imprisonment already uudeigone. 

[P 1G5 C 1] 

Sunday Das —for the Crown. 

Dalip Singh, J .—On 18th October 
1931 one Abdur Rehman left his vil¬ 
lage and was not seen again. On 21st 
October the first information was lodg¬ 
ed about his disappearance and on the 
night of 23id the Sub-Inspector arrived 
at the village. He came to know from 
one Sahib Khan that Abdur Rahman 
had last been seen going into the dhok 
of Muhammad Zaman appellant some 
four or five days previously. Inquiry 
was made from Muhammad Zaman and 
others present at the dhok and the wife 
of Muhammad Zaman. Mt. Musahib 
Bano, then stated that Abdur Rehman 
had been killed by her husband Mo¬ 
hammad Zaman, appellant, and two 
other persons Muhammad Khan and 
Rasula because Muhammad Zaman was 
enraged at discovering Abdur Rehman 
in the act of having sexual intercourse 
with her. Thereafter Muhammad Zaman 
led the investigating party to a field 
and pointed out and dug up a place from 
which the dead body of Abdur 
Rehman was recovered. The dead 
body was identified by the fa¬ 
ther of .Abdur Rehman P. W. 
8, Abbas. On the person of Muhammad 
Zaman, appellant, being examined by 
the doctor several scratches, which 
might possibly be caused by finger nails, 
were discovered on it. Muhammad Za¬ 
man was charged under S. 304-1, 
I. P. C., while Muhammad Khan and 
Rasula were charged under S. 302/ 
149, I. P. C. Muhammad Klian 
and Rasula have been acquitted by the 
learned Sessions Judge, while Muham¬ 
mad Zaman has been convicted under 
S. 304-1, I. P. C., for having caused 
the death of Abdur Rahman under 
grave and sudden provocation. The 
learned Sessions Judge w-ith some- 
hesitation, accepting the statement 
of Mt. Musahib Bano as to the dis¬ 
covery of the deceased having sexual 
intercourse with her by her husband, 
he has sentenced him to transportation 
for life. 

After going through the record I 
see no reason to consider that the 
statement of Mt. Musahib Bano is 
false. It is true that she resiled from 
that statement at the trial and her 
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statement licfore the committing Magis¬ 
trate had to be transferred to tlie re¬ 
cord un<lcr S. 288, Criminal P. C. 
That ^ statement is corroborated by 
the discovery of the dead body at the 
pointing out of tlic appellant and by 
th-c medical exidcncc showing numerous 
scratches on lus person for wliicli he 
does not at all account. I would there¬ 
fore uphold the conviction under 
S. 304-1, I. P. C. As regards the 
sentence however it is in my opinion, 
far too severe. A man who acts un¬ 
der gra\e and sudden provocation of 
this nature cannot be put on the same- 
terms as an actual murderer. I would 
therefore reduce the sentence to the 
imindsonment already undergone. 

Harrhon, J .—I agree. 

Sentence reduced. 
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JAI PjAL, J. 

Daulat Davi Accused—Petitionor. 

V. 

Kviperoi —Opposite Party. 

Criminal Revn. Petn. No. G80 of 
1932, Decided on 22nd July 1932, against 
order of Dist. r\Iagistrate, Ferozepore, 
D/. 21st April 1932. 

(a) Arms Act (1878), S. 19 (d)-Prosecution 
tor transporting cartridges in contravention 

o Arms Act—Prosecution must prove that 

cartridges exceeded number allowed by li¬ 
cense. 

\Uiere person is prosecuted for transporting 
cai-tridges in contravention of the provisions of 
Aims Act, tho onus is on the prosecution to 
prove definitely that a number of cartridges in the 
actual possession of the accused on any particular 
date exceeded the number covered by his licence. 

fkl r ■ • . T. ^ , [P 166 C 2] 

(b) Criminal P. C. (1898), S. 436—Order of 
discharge-Reversal of—Perversity must be 

Before an order of discharge can be set aside it 
must bo shown that it is perverse. [P 166 C 2] 

^> L. Puri —for Petitioner. 

Mohamviad Moniei —for the Crown. 

Judgment .—The petitioner Daulat 
Ram was tried by a Magistrate of an 
offence under S. 19 (d), Arms Act, 
for transporting cartridges in contra¬ 
vention of the provisions of the Act- 
The Magistrate found that the petitioner 
had a license for possession of a num¬ 
ber of the cartridges that he transport¬ 
ed on each occasion and he further held 
that it had not been established that 
when he deposited those cartridges with 
his firm called Daulat Ram Vidya Par- 
kash that firm had more cartridges in 
its possession than it was pennitted to 
possess by virtue of its licence. He 
therefore held that it must be presumed 
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that Daulat Ram transported the cartrid¬ 
ges for his own use and under his own 
personal li-^enseanditis obvious that this 
should be the ordinary presumption. The 
Magistrate therefore discharged the ac¬ 
cused. The District Magistrate on a 
petition for revision having been pre¬ 
sented to him has directed further in¬ 
quiry in the matter. It may be mention¬ 
ed that the whole of the evidence pro¬ 
duced by the prosecution had been re¬ 
corded by the Magistrate and it is 
conceded that no further evidence re¬ 
mains to be so recorded. 

The District Magistrate- has ordered 
further inqury holding that the ac¬ 
cused had not established that he had 
used up the cartridges that he trans¬ 
ported on each occasion before he 
transported the next lot of the cartrid¬ 
ges. It has been found that he trans¬ 
ported cartridges on three occasions 
and on each occasion the number of 
cartridges transported by him was co¬ 
vered by his license but it is suggest¬ 
ed that he could not have used all 
of them before he transported the next 
lot. It was however for the prosecu¬ 
tion to prove definitely that the num¬ 
ber of cartridges in his actual posses¬ 
sion on any particular date exceeded 
the number covered by his license.) 
They merely invited the Court to draw 
an inference that he had in fact a 
larger number of cartridges in his pos¬ 
session on the conjectural ground that 
he could not have used those that he 
transported on the previous occasion 
in the meantime. Then the learned Dis¬ 
trict Magistrate considers that in any 
case if the petitioner coult not be con¬ 
victed of being in possession of a larger 
number of cartridges he could be convict¬ 
ed for having abetted that transportation 
of cartridges by the firm, of which he 
was the owner. It is however conceded 
that the firm could keep the cartridges 
on behalf of the petitioner. It is not 
therefore proved by any evidence that 
the petitioner was acting on behalf 

of the firm and not in his per¬ 

sonal capatity. Moreover this was not the 
case for the prosecution originally as the 
Magistrate’s judgment shows. It has been 
laid down by this Court that before an 
order of discharge can be set aside 

it must be shown that it is perverse. 
No perversity has been pointed out 

in the present case. In my opinion there 
was no ground for ordering further in¬ 
quiry and accepting this petition I set 
aside the order of the District Magistrate. 

K.S. ‘ Petition allowed. 


Dal'lat Ram v. Emperor (Jai Lai, J.) 
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JaI IjAI., j. 

J^ala Si ugh ami auofhc)' — Convicts — 
Appellants. 

V. 

Empero )—Opposite Party. 

Criminal Appeal No. 11-10 of 193'2, 
Decided on -ith January 1933, from order 
of Sess. Judge, Lahore, D'- Sth Septem¬ 
ber 1932. 

(a) Evidence Act (1872), Ss. 25 and 30 — 
Scope. 

Statomont of an accused made at the police 
station against the co-accused is inadmissible and 
cannot bo used as evidence as against the co-ac¬ 
cused. [1* 107 C 2] 

(h) Penal Code (1860), S. 102— Extent of 
right of private defence—Held on facts right 
i$ not exceeded. 

It is dithcuU to judge tho extent of the right 
of private defence by any hard and fast rule and 
the accused cannot be expected to regulate the 
extent of force to be used by him by any precise 
standard. In deciding whether tho right of 
private defence has been exceeded, regard must be 
had to the comparative physical strength of tho 
accused and tho deceased respectively and also to 
the antecedents of the deceased and bis conduct 
at the time of the occurrence. fP lOS C 1] 

Deceased, as trong man of a dangerous cha* 
racter and brutal nature and reputed to havo 
killed a man previously, had some quarrel with 
the accused but was taken back to his house. 
Later be returned armed with a stick, entered 
tho shop of the accused who was comparatively 
a weakling, threw him on the ground, pressed his 
neck and bit on his hand and chest. When the 
accused was extricated ho look up a light hatchet 
and struck three blows on the head of the deceased 
as a result of which be died after three days: 

Held : that the whole conduct of the deceased 
was aggressive and that even though no grievous 
hurt was actually caused to the accused, the cir¬ 
cumstances were sufficient to raise a strong ap¬ 
prehension in his mind that be was under a rea¬ 
sonable apprehension of receiving such injury at 
the hand of his assailant unless be succeeded in 
disabling him and that he did not exceed the 
right of private defence. [P 167 C 2; P 168 C 1] 
(c) Penal Code (1860), S. 102— Mere pre¬ 
sence of persons does not take away the 
right of private defence. 

The mere presence of persons who do not take 
steps to protect tho accused from the assault of 
the deceased does not take away tho right of pri¬ 
vate defence of the accused. [P 1G8C 1] 

M. L. Puri —for Appellants, 

Abdul Majid —for the Crown. 

Judgment. — Two brothers, Kala 
Singh and Bishan Das, have been con¬ 
victed by the Sessions Judge of Lahore 
of culpable homicide not amounting to 
murder and under S. 304, part 2, 
I. P. C., have been sentenced to five 
years' and three years’ rigorous impri¬ 
sonment respectively. They are alleged 
to have caused injuries to one Din on 
12th June 1932, as a result of which 
he died on ISth July 1932. The learn¬ 


ed Sessions JikIj’-o lias four..! liiat llio. 
decea.scd Ihn was a person oi strun;;' 
i>liy.-.ique, dangerous cliarai'ler and hrii- 
lal naiiirc who was reputed to iiavc 
killed a man previously. Oii the. 12lh 
June he was licavily dniiik and had 
some quarrel willi Kala Siimh. but was 
taken back to his house. Later he re¬ 
turned armed with a stick and entered 
the shop of Kala Singh who is des¬ 
cribed to be comparatively a weakling, 
threw him on the ground pressed his 
neck and bit on his hand and )ns chest. 
During the struggle his stick fell on 
the ground and Bishan Das who was 
present on the occasion struck him \vit!\ 
a stick. Tlic learned Sessions Judge is 
of opinion that if Bishan Das had not 
caused more injuries to Din he would 
have been entitled to acquittal. When 
however Kala Singh was c.vtricatcd he 
took up a hatchet which was lying in 
the shop and struck three blows on 
the head of the deceased. .-\t that time 
Bishan Das also is alleged to have 
struck him with his stick, causing a 
fracture of the skull, it is on tltcse 
facts that the learned Sessions Judge 
has convicted tltc ajq>cllants. The learn¬ 
ed counsel for the Crown frankly con¬ 
cedes that there is no evidence to sup¬ 
port the conviction of Bislian Das, tlie 
learned Sessions Jtidgc leaving dis¬ 
believed two witnosse.s for tlte prosecu¬ 
tion who directly implicated Bi.shan Das. 
The other two witnesses for the pro¬ 
secution, Kartar Singh and Kiindan 
Singh, do not implicate him af all. The^ 
statement of Kala Singh made at the 
police station has been used by the 
Sessions Judge as evidence against 
Bishan Das. Counsel frankly concedes 
that this statement is inadmissible. 

With regard to Kala Singh, the facts 
found by the Sessions Judge are amply 
supported by the evidence on the re¬ 
cord. The question however is whe¬ 
ther on those facts Kala Singh can be 
held to have exceeded the right of 
private defence which he undoubtedly 
had; in deciding this fact regard musti 
be had to the comparative physical, 
strength of the accused and the de-; 
ceased respectively and also to the an-| 
tecedents of the deceased and his con¬ 
duct on this occasion. It is true that- 
the deceased did not cause any grievous 
hurt to Kala Singh before he was struck 
by him with the hatchet, which, it may 
be mentioned, was not a particularly 
heavy weapon. It is deposed to by the 
witnesses to be a comparatively light 
weapon. Though no grievous hurt was 
actually caused to Kala Singh the cir¬ 
cumstances in my opinion were sufficient 
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to raise a strong apprehension in his 
mind that he was under a reasonable 
apprehension of receiving such injury 
at the hand of his assailant unless he 
succeeded in disabling him. The whole 
conduct of the deceased was aggressive 
from the beginning and though two 
lambavdars were present on the occa¬ 
sion, that is, Kundan Singh and Kartar 
Singh, they did not take any step to 
protect the appellant from the assault 
by the deceased. Their presence there- 
iforc on the occasion does not take 
away the right of private defence which 
the appellant had. In such cases it is 
difficult to judge the extent of the right 
of private defence’ by any hard and fast 
rule and the accused cannot as has 
already been remarked by this Court 
in some decided cases, be expected to 
regulate the extent of force to be used^ by 
him by any precise standard. I consider 
that both the appellants in that case arc 
entitled to an acquittal, and accepting 
their appeal I set aside their convic¬ 
tions and acquit them. I direct that 
Bishan Das be discharged from his bail 
bond and Kala Singh be released from 
jail forthwith. 

K,s. Appejl accepted. 


A. I. R. 1933 Lahore 168 

Tapp, J. 

Ghulam Ali and others — Judgment- 
debtors—Appellants. 

V. 

Sultan Muhammad Khan and others — 
Decrees.holders—Respondents. 

Misc. Second Appeal No. 864 of 
1932, Decided on 12th December 1932, 
from order of Addl. Dist. Judge, Amrit¬ 
sar, D/- 26th February 1932. 

Civil P. C. (1908), S. 47—Waste committed 
by judgment-debtor (tenant) after decree for 
possession is not question relating to execu¬ 
tion. discharge or satisfaction— 

Obilor .—Waste committed by a tenant after de¬ 
cree cannot relate to execution, discharge or satis¬ 
faction of the decree when such decree is for re¬ 
covery of rent aud delivery of possession. Hence 
compensation for such waste cannot be claimed in 
the execution of the decree for rent and possession 
but only by a separate suit: A. I. R. 1923 Bo7ti. 
891 and A.T.B. 1925 Bom. 385, Ref. [P 168 C 2] 

Mohammad Monier —for Appellants. 

L. C. Mehra —for Respondents. 

Judeinent .—The decree-holders res¬ 
pondents obtained a decree against the 
appellants judgment-debtors on 9th 
Februuary 1928, for. the recovery of 
rent and possession of certain demised 
premises which when leased in 1921 
compii':ed 2 kothas, a latrine and a wall. 
The tenants (judgment-debtors) were 
further permitted by the lease to con¬ 


struct at their own cost, a gate and any 
other buildings they might need. On 
vacation the materials of the latter 
could be removed but the gate must be 
allowed to remain and no compensation 
would be payable therefor. After dis¬ 
missal of the appeal against the decree 
the decree-holders took out execution pro¬ 
ceedings on 22nd January 1929 and on 
2nd May 1929, made an application al¬ 
leging that the judgment-debtors had de¬ 
molished the two kothris, the latrine 
and the wall and removed the gate. 
They claimed to recover in execution 
proceedings the sum of Rs. 704 as 
compensation. The judgment-debtors 
traversed the contention of the decree- 
holders alleging that the kothris and 
the latrine had fallen owing to the 
weather and denied having removed 
the gate and wall. The Court of first 
instance dismissed the application hold¬ 
ing that the decree-holders had failed 
to prove demolition of the kothris 
and latrine and removal of the gate 
and wall by the judgment-debtors. 
On appeal however the learned Addi¬ 
tional District Judge awarded the 
decree-holders Rs. 352 as compensation 
and the judgment-debtors have come 
up in second appeal. 

It is urged that the question aris¬ 
ing between the parties is not one 
relating to the execution, discharge 
or satisfaction of the decree (S. 47,0^41 
P. C.). The matter is not free from 
doubt as in Hari Sridhar v. Sakharatn 
(1) and Lantmbhai v. Mohan Lai Gokul 
Das (2) it has been held that waste 
committed by a judgment-debtor (ten¬ 
ant) after a decree for possession is 
a question relating to the execution, 
discharge or satisfaction of the decree. 

I do not quite see how waste by a 
tenant which is alleged to have been 
committed, after decree can relate to 
execution, discharge or satisfaction of 
the decree when such decree is for 
recovery of rent and delivery ^ of pos¬ 
session. A tenant is no doubt liable for 
voluntary and permissive waste and da¬ 
mages for such can be claimed in an 
action for recovery. If proved and al¬ 
lowed they can be realized in the^ course 
of execution but how it compensation for 
waste committed after decree to be 
realized? I am inclined to think that 
a separate suit should be brought for 
recovery of damages on account or 
waste committed after decree. It is un¬ 
necessary however to definitely decide 
the point as on other grounds I do not 
think the order of the lower appel- 

1. A I R 1923 Bom 391=73 I 0 443. 

2. A I R 1925 Bom 385=H9 I C 205. 
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late Court can be maintained. The 
learned Subordinate Judge came to a 
clear finding on the facts that the judg¬ 
ment-debtors were not liable while the 
learned Additional District Judge has 
found to the contrary on the ground 
that the judgment-debtors were bound 
to restore the property in the condition 
in which they obtained it. Tliis view 
ignores the pleadings of the judgment- 
debtors and no reasons have been given 
for doing so. It also overlooks the pro¬ 
cesses of time and weather which the 
learned Subordinate Judge found were 
responsible for the falling of the ko- 
thris and latpne. He also observed that 
there was ample evidence to show that 
the gate and wall were in existence 
when the judgment-debtors vacated the 
premises. I therefore accept the appeal 
and setting aside the order of the lower 
appellate Court, restore that ot the Court 
of first instance with costs throughout. 
The cross-objections of the decree-holders 
claiming the full amount of Rupees 
704-15-0 consequently fail and are dis¬ 
missed with costs. 

K.S. Appeal accepted. 
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Bhide, J. 

Kanshi Ram and another —Defendants 
—Petitioners. 

V. 

Diivan Chand and anothei —Plaintiff 
and Defendants—Opposite Parties. 

Civil Revn. Petn. No. 43G of 1932, 
(formerly Civil Appeal No. 2143 of 1931), 
Decided on 11th July 1932, against order 
of Sub-Judge, Pirst Class, Amritsar, D/- 
17th November 1931. 

(ft) Civil P. C. (1908), O. 43. R. 1 (w) and 
O. 47, R. 7—Appeal under O. 43, R. 1 (w) lies 
only on grounds specified in O. 47, R. 7. 

An appeal from an order granting an applica¬ 
tion for review can only be made on grounds . 
specified in O. 47, R. 7. But the appeal may be 
treated as petition for revision, if it is alleged that 
there was no ground for review falling within 
the scope of O. 47, R. 1 and that the order grant¬ 
ing review was passed on the same matei-ial on 
which the original order was based: A. I. R. 1927 
hah. 435 and A. I. R. 1928 Lah. 608, Foil. 

[P 170 C 1, 2] 

(b) Civil P. C. (1908), O. 47, R. 1—Mistake 
on point of law is not good ground for re¬ 
view. 

The fact, that the Court has made some mis¬ 
take ofi point of law is not a good ground for re¬ 
view: A. J. B, 1922 F. 0. 112, Bel. on. 

CP 170 0 2] 

(c) Civil P. C. (1908), S. 115 and O. 47, 

' R. 1—Order under O. 47 held to be without 

. ^iljrfsdiction. 

Aa order granting review under O. 47 was based 
ground: (1) that the plaintiff though a re- 
'^ident of Lahore, was carrying on his business at 


Calcutta; (2) that the plaintiff liatl boon }>iosocut- 
ing his suit vigilantly before the default; (3) that 
the suit was of a large value and that applicatioji 
for restor.ation was made on the same clay on 
which the suit was dismissed; (4) that counsel 
was present when the suit was first called: 

Held: that the order was entirely without juris¬ 
diction. [p 170 c 21 

(d) Civil P. C.(I908). S. 151 and O. 47, R. 1 
—Court having jurisdiction to set aside order 
under O. 47—Recourse to S. 151 is not per¬ 
missible. 

No recourse to inherent powers under S. 151 is 
permissible in a case where the Court has juris¬ 
diction to set aside a previous order, under O. 47, 
as O. 47, R. 1 specifically provides for the cases in 
which review is allowed bylaw; A. I. R. 1021 
Cal. 158, Rel. on. [P 171 c 1] 

(e) Civil P. C. (1908), S. 115—Order setting 
aside ex parte decree is open to revision. 

An order setting aside an cx parte decree is not 
merely a3i interlocutory order in the suit and is 
open to revision: .1. I. R. 1026 Lah. 370, Rel. on. 

[P 171 C 1] 

(f) Civil P. C. (1908) 0. 47, R. 1—Order 
under O. 47 passed without jurisdietion — 
Fact that inquiry is reopened is not sufficient 
ground for non-interference. 

The mere fact that an inquiry has been re¬ 
opened is not a sufficient ground for non-intor- 
fereucc in revision when the order under 0. 47 
setting aside an ox parte decree is without juris¬ 
diction. [p i7i c 1] 

(g) Civil P. C (1908) n 9, p,. 9—Suit dis¬ 
missed in default should oniy be restored on 
showing sufficient cause for default. 

The law contemplates that when a suit is dis¬ 
missed iu default, it should be restored only when 
sufficient cause for the default is made out and 
not otherwise: .4. I. E. 1920 Mad. G40 {i*’. B.); 
A. I. R. 1927 Lah. 622 atid.-l. I. li. 1930 Nag. 
48, Foil. [P 171 C i] 

}dehr Chand Mahajan — for Peti¬ 
tioners. 

Ram Lala Anand II—for Opposite 
Parties. 

Judgment. —This is an appeal from 
an order of the Subordinate Judge, First 
Class, Amritsar, granting an application 
for review. The material facts are brief¬ 
ly as follows: The plaintiff had insti¬ 
tuted a declaratory suit claiming an 
equitable mortgage in his favour of a 
certain property which was sought to 
be attached and sold in execution of 
a decree. The case was set down for 
hearing on 16th February 1931 and 
was taken up at 11-45 a. m. Lala 
Duni Chand, counsel for the plaintiff, 
appeared and stated that one of the 
witnesses who was expected to come from 
Lahore, had not arrived and requested 
that the case may be taken up at 
1 p. m. The case was accordingly taken 
up at 1 p. m. but neither the plaintiff 
nor his counsel was present. The Court 
waited for about an hour and then dis¬ 
missed the suit under O. 9, R. 8, 
Civil P. C. An application for restora- 
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lion of the suit was presented on the 
same day, alleging that the plaintiff, 
who lived at Calcutta, was ill and could 
not appear in person and that his coun¬ 
sel was engaged in another Court when 
the case was called. Some-evidence was 
produced but was disbelieved by the 
learned Subordinate Judge and the ap- 
plicnrion was rejected on merits. An 
api^lication for review was then pre¬ 
sented. The learned Subordinate Judge 
has set out in his order the grounds 
on which the review was sought, but 
he has based his decision especially 
on two grounds which were as follows: 
that (1) the plaintiff though a resident of 
Lahore is carrying on business at Cal¬ 
cutta and that (2) the suit out ot which 
the application was pending from 4th 
February 1929 and before its dismissal 
on 16th February 1931, the plain- 
tili* had been conducting the suit in a 
vigilant manner. In view of the facts 
stated above the learned Subordinate 
Judge granted the application for re¬ 
view and restored the suit to Iris file. 
From this decision the present appeal 

has been preferred. 

A preliminary objection was raised 
that the appeal is not competent. It 
is urged that an appeal from an order 
granting an application for review can 
only be made on grounds specified in 
O. 47, R. 7. Civil P. C., and that 
the present appeal docs not come with¬ 
in the purview of that rule. T^s con¬ 
tention appears to be sound. There p 
no doubt that an appeal would not lie 
except on the grounds specified in 
O. 47, R. 7, Civil P. C.: see 5/ 

Khan v. Baland Khan (1) and Bakhtan 
V. Gulani Hasan (2). In the present 
instance no such ground is alleged. 
The learned counsel for the appellant 
admitted that the only ground which 
he could possbly urge was contraven¬ 
tion of R. 4. O. 47. But in the pre¬ 
sent case the application for review was 
not based on the discovery of any new 
matter which was not witliiu the know¬ 
ledge of the applicant and hence no 
question of any contravention of that 
rule seems to arise. 1 accordingly hold 
that the appeal is not competent. 

. The learned counsel for the appel¬ 
lant next requested that the appeal may 
be treated as a petition for revision as 
the order passed by the learned Sub- 
; ordinate Judge was in any case wholly 
without juristUction. His contention was 
that there was no ground for review 

1. A I E lD-27 Lab 435=107 I C 593=3 Lab 
017. 

2. A I-R 1G2S Lab 603=112 I C 513=9 Lab 
29?. 


falling within the scope of O. 47, R. 1, 
and that the order of review was passed 
on the same material on which the 
original order was based. This conten¬ 
tion seems to be well-founded. The^ 
order of the learned Subordinate Judge 
dismissing the application for restora¬ 
tion of the suit was passed on merits 
after taking evidence and after con¬ 
sidering all the facts. ^ tie found that 
the plaintiffs’ pica of illness was false 
and that no good cause had been shown 
for the non-appearance of counsel. The 
grounds of review to which the learned 
Subordinate Judge referred in his sub¬ 
sequent order were: (1) that the plain¬ 
tiff, though a resident of Lahore, was 
carrying on his business at Calcutta; 
(2) that the plaintiff had been prose-1 
cuting his suit vigilantly before thei 
default; (3) that the suit was of ai 
large value and that application fori 
restoration was made on the same dayj 
on which the suit was dismissed; (4) 
that counsel was present • when the suit 
was first called. 

Now, there was nothing new in any 
of these grounds. The fact that the 
plaintiff was residing^ at Calcutta ^yas 
mentioned in the original application 
also. The character of the suit and 
its value and the manner in which it 
was conducted were facts patent on 
the record. But these had no material 
bearing on the question beiore the 
Court as the main point for considera¬ 
tion was whether any sufficient cause had 
been shown for the non-appearance ot 
the plaintiff or his counsel and the 
Court had definitely found that none 
had been shown. There was thus no 
error apparent on the face ot the re¬ 
cord, nor any discovery any new 
matter justifying a review. The learned 
Subordinate Judge has referred to cei- 
tain rulings which were cited 
him. It was pointed out that the ^aUngs 

were not relevant for 1^® * 

review. The learned Subordinate Judge 
has conceded this but has remarked 
that the principles therein should be 
followed. The remark is not very in¬ 
telligible. But if the learned Subordi¬ 
nate Judge meant to say that he hao 
made some mistake on a point ot law, 
even that would not be a good 
for review: see Chhajju Ram v. 

(3). It seems to me clear therefore 
that the learned Subordinate Judge 
no jurisdiction to set aside ms p 
vious order, under O. 47, ^rvil • • 

The learned Subordinate Judge did not 

purport to act under S. 15I> 

8. A I R 1922 P c 112=72 I 0 666=49 I A 
144=3 Lab 127 (P 0). 
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P. C., and no lecourse to inherent po¬ 
wers under S. 151, would have been 
permissible in the circumstances as 
O. 47, R, 1 specifically provides for 
the cases in which review is allowed by 
law: see A, /. R. 1927 C«/. 158. 

The learned counsel for the respon¬ 
dent contended that no revision lies as 
the ^ order passed by the learned Sub¬ 
ordinate Judge on review was of an 
interlocutory nature and that in any 
case it ^ should not be interfered with 
in revision, as the inquiry has been re¬ 
opened and will serve the ends of jus¬ 
tice. As regards the first point, it has 
been held in Piroj Shah v. Qarib Shah 
(4) that an order setting aside an ex 
parte decree is not merely an inter¬ 
locutory order in the suit and is open 
to revision. The present case seems to 
me to stand on a similar footing. 
I accordingly overrule the objection. 
As to the next point the mere fact 
that an inquiry is re-opened cannot 
be considered to be a sufficient 
ground for non-interference in re\i5ion 
when the order passed by the learned 
Subordinate Judge was without juris- 
^ction. The order was I think clearly 
illegal. The law contemplates that 
when a suit is dismissed in default, it 
should be restored only when sufficient 
cause for the default is made out and not 
otherwise: Neelaveni v. Marappa Reddy 
Gari Narayana Reddy (5); cf A. /. R. 
1927 Lah. 622; A. /. R. 1930 Nag. 
48. In A. /. R. 1925 Mad. 209 where 
no sufficient cause for the restoration 
had been made out and the suit was 
restored as a matter of grace, the order 
was set aside though the suit had been 
subsequently tried and decreed. (His 
Lordship then remarking that the suit 
was of a collusive nature, discussed 
the evidence on the point and proceeded 
as follows): Treating the appeal as a 
petition for revision under S. 115, 
Civil P. C., I set aside the order 
passed by the learned Subordinate Judge 
on review and restore his previous order 
^smissing the suit and the application 
for the restoration of the same. The 
petitioner will have his costs in this 

Court. 

_B.M./b.k. _ Order accordingly. 

d. A I R 1926 Lah 379 =95 I C 124=7 Lah 
161. 

6. AIR 1920 Mad 640=63 I C 847=43 Mad 
94 (E* B). 
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Tapi', J. 

Ghulam Mohammad ami anoino — De¬ 
fendants—Appellants. 

V. 

Sansar Chand and anothei —Plain tiffs 
and Defendants—Respondents. 

Second Appeal No, 1073 of 1032, De¬ 
cided on 10th Decenibev 1032, from de¬ 
cree of Disfc, Judf^e, Jullunduv. 

(a) Civil P. C. (1908), S. 11—Auefcion-pur- 
cha£er is parly claiming tinder judgment- 
debtor within meaning of the section—Civil 
P. C. (1908), S. 47. 

An auction-purchaNer .at a Conrt sale acquires 
only the ripht, tiilo and intcrcstof the judgjiient- 
dobtov and while he is not a representative ol the 
judginont-dcbtor for the purpose of S. 47, Civil 
P. 0 ., lie is a party clainiiuguadcr tlio judgment* 
debtor for Iho purposes of S. 11. fj' 172 C 1] 

(b) Transfer of Property Act (1882). S. 52 
—Lis Pendens—Applicability. 

The doctrine of lis pendens applies both to in¬ 
voluntary and voluntary sales. [P 172 C 1] 

San7nlers —ioi' Appellants. 

AohJnn Bom, Faqir Chavd, AJit 
Prasada and Mchr Chand Sud —for Res¬ 
pondents. 

Judgment. —This appeal arises out of 
a suit brought by the two sons of 
Hukam Chand defendant 2 for a de¬ 
claration that four shops were not liable 
to attachment and sale in execution of a 
decree obtained by tlte defendant Shadi 
Ram against the said Hukam Chand. 
The suit was brought on 25th June 
1929, against only the decree-holder 
Shadi Ram, and the judgment-debtor 
Hukam Chand. The property was then 
under attachment and before an in¬ 
junction prolubiting its sale could be¬ 
come effective, the four shops were sold, 
two of them being bought by Karam 
Chand, one by Ghulam Mohammad and 
the fourth by Amritsaria Ram all three 
of whom were subsequently impleaded 
as defendants. The plaintiffs alleged that 
the debt in respect of which this pro¬ 
perty had been sold was tainted by 
immorality and that tliis question had 
been decided in their favour in a former 
suit betwwecn them, and the judgment- 
creditor and the judgment-debtor. The 
question therefore was res judicata and 
the decision in the former suit was 
binding also on the auction-purchasers 
Karam Chand, Ghulam Mohammad and 
Amritsaria Ram. Tliis contention has 
prevailed before both the Courts be¬ 
low and the sole quuestion which arises 
for determination now is whether cne 
question as to the debt in respect of 
which the property in suit has been 
sold being tainted with immorality is 
res judicata and the decision is binding 
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on the three auction-purchasers two 
of whom are appellants before me. 

Now it is well settled that an auc¬ 
tion-purchaser at a Court sale acquires 
only the right, title and interest of the 
judgment-debtors and while he is not 
a representative of the judgment-debtor 
for the purpose of S. 47, Civil P. C., 
he is a party claiming under the judg¬ 
ment-debtor for the purpose of S. 11 of 
the said Code. The authorities cited 
'by the learned counsel for the appel¬ 
lants all relate to the status of an auc¬ 
tion-purchaser in conncKion with any 
question arising under S. 47 and not 
under S. 11, Civil P. C. Further as 
urged by the learned counsel for the 
piaintiffs-respondents on the application 
of the doctrine of lis pendens wliich ap¬ 
plies both to involuntary and voluntary 
sales, the sale of the four shops in ques¬ 
tion during the pendency of the pre¬ 
sent suit was invalid. For the above 
reasons I hold that the suit of the 
plaintiffs has been rightly decreed and 
the appeal of the auction-purchaser 
rightly dismissed. Accordingly the pre¬ 
sent appeal fails and is dismissed 
with costs. 

K.S. Aj)veal dismissed. 
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TApr, J. 

Attar Sinrjh and another —Plaintiffs 
Appellants. 

V. 

Nuru and others — Defendants—Res¬ 
pondents. 

Second Appeal No. 1571 of 1931, De¬ 
cided on 7th December 1932, from decree 
of Dist. Judge, Hoshiarpur, D/- 17th 
June 1931. . 

(a) Provincia 1 Small Cause Courts Act 
(1887), Arts. 35 (ii) ^and IS—Suit regarding 
right to enter on another’s land and to cut 

A suit regarding a right to enter on another s 
land and to cut grass is one falling under 
Art. 35 (ii). Sch. 2 and is excluded from the cog¬ 
nizance of Small Cause Court. [P 172 C 2] 

(b) Civil P. C. (1908), S. 100—Second ap¬ 
peal—Findingof fact. 

A finding of fact arrived at by both the lower 
Courts is not open to question in second appeal. 

Faqir Chand —for Appellants. 

Nawal Kishore and Ajit Prasad for 
Respondents. 

Judgment. — Attar Singh and Mt. 
Indar Devi, residents of Tika Barohi, 
Tappa Chauki Maniar in the Hamirpur, 
tahsil of the Kangra district, and ala 
maliks in the Tika, brought the present 
suit against ten defendants, adna maliks 
in the same Tika, for recovery of 


Rs. 150 on account of damages alleged 
to have been caused by the defendants 
unlawfully cutting grass from khasras 
Nos. 1180, 1181, 1687 and 1688, 

which were alleged to have been in 
the possession of the plaintiffs. The 
defendants while admitting that khasra 
Nos. 1180 and 1181 belonged to the 
plaintiffs and were in their possession, 
denied having cut any grass therefrom. 
In regard to other 2 khasra numbers 
they admitted having cut grass from these 
field but pleaded that they were en¬ 
titled to do so because they were sha- 
milat and the defendants were equally 
members of the proprietary body as the 
plaintiffs. The trial Court dismissed the 
suit holding that the plaintiffs had failed 
to prove that the defendants had cut 
any grass from Nos. 1180 and 1181 
and as regards the remaining two num¬ 
bers upheld the plea taken by the de¬ 
fendants. These findings were affirmed 
on appeal by the learned District Judge 
and a second appeal has been pre¬ 
ferred to this Court by the plaintiffs. 
A preliminary objection was taken on 
behalf of the respondents that a second 
appeal was barred under S. 102, Civil 
P. C., as the suit was one of a nature 
cognizable by a Court of Small Causes, 
the amount of value of the subject- 
matter of the suit being less than 
Rs. 500. The reply to this objection is 
that the suit is one falling under Act 35 
(ii), Sch. 2, Provincial SmaU Cause 
Courts Act, and by virtue of S. lb ot 
the said Act, such suits are excluded 
from the cognizance of Courts of Small 
Causes. Art. 35 (ii) relates to a suit 
for an act which is, or save for the 
provisions of Chap. 4, Penal Code, 
would be an offence punishable under 
Chap. 17 of the said Code. In my 
opinion the suit is of a nature referred 
to in the above article, as the act of 
the defendants in cutting the grass from 
the khasra numbers would amount to 
criminal trespass. I therefore overrule 
the objection. 

The finding of both Courts as to the 
defendants not having cut any grass 
from khasra Nos. 1180 and 1181 which 
were admitted as belonging to the plam- 
tiffs and in their possession is one of 
fact and this matter is therefore con¬ 
cluded and not open to question m 
second appeal. As regards the cutting 
of grass from khasra Nos. 1687 and 
1688 it was found by both the Courts 
below that defendants as adna maliks 
in the village were entitled^ to cut grass 
from these two fields which were re¬ 
corded as shamilat tika hasaf rasad 
malguzari maqbuza malikan. The only 
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document which shows these two fields 
to have been in the possession of the 
plaintiffs is the khasra girdawari for 
rabi Sambat 1985 or A. D. 1928. As 
observed by the learned District Judge 
no presumption of truth attaches to the 
entry in this document and it seems to 
me on a full consideration of all the 
facts that the plaintiffs had no exclusive 
right to the grass in these two fields 
and under the wajibularz the defendants 
as adna maliks have as much right to 
cut this grass or graze their cattle in 
these fields as the plaintiffs. For the 
above reasons I find that the conclusion 
arrived at by the learned District Judge 
is^ correct and I dismiss the appeal 
with costs. 

K.S. Appeal dismissed. 

A. I. R. 1933 Lahore 173 

Addison and Agha Haidar, JJ. 

5r. Tj. K.hanna and Co, and others — 
Plaintiffs—Appellants. 

V. 

Model Town Society, Ltd. —Defendants 
—Respondents. 

First Appeal No. 785 of 1930, Deci¬ 
ded on 14th December 1932, from decree 
of Sub-Judge, First Class, Lahore, D/- 
27th January 1930. 

(a) Arbitration Act (1899), as amended by 
Punjab Amendment Act (19il), S. 2—Appli¬ 
cability to Lahore. 

Though the Arbitration Act has been made 
applicable to Lahore it does not apply to a case 
where it is not specially mentioned in the agree¬ 
ment that it is to apply, this being necessary 
under S. 2, Punjab Act (l o! 1911). [P 173 C 2] 

(b) Civil P. C. (1908), Sch. 2. Paras. 20 and 
'S —Award given after time fixed in agree¬ 
ment—No evidence as to extension of time— 
Award is not valid. 

UnderSoh. 2, Civil P. C., the time fis:ed in the 
Sigi’eement for giving the award can be orallj' ex¬ 
tended. Where an award is given after the period 
fixed in the agreement and there is no evidence 
that the time has been extended, the award is 
not binding on the parties as the arbitrator has 
no power to give it after the date fixed. 

[P 173 C 2; P 174 C 1] 

M, L, Vuri and S. L. 'Puri —for Appel¬ 
lants. 

Badri Das and Achhru Bam —for Res¬ 
pondents. 

Addison, J .—The plaintiffs sued the 
Model Town Society Ltd., Lahore, for 
Rs. 5,889-12-0 on account of bricks 
supplied together with interest amount¬ 
ing Rs. 1,649-3-3, total Rs.7^638-15-3. 
The defendant pleaded that the matter 
^ in dispute had b^en referred to the arbi- 
tration of Raja Narindra Nath who had 
^7 ^ven his award and that the suit could 
^ aiot therefore proceed. The Court below 
sustained this preliminary plea of 


the defendant and dismissed the suit 
with costs. Against this decision the 
plaintiffs have appealed. There is no 
doubt that there was a valid reference 
to arbitration dated 22nd April 1928.. 
but there was a condition in that agree¬ 
ment to the effect that if the arbitrator 
did not give his award within tw’o 
months, that is, up To 22nd June 1928, 
the agreement would become ineffective 
and any award given after that date 
would not be binding upon tlie parties. 
The award is printed at p. 37. There is 
a note lat the end of it that it was 
pronounced on the evening of 26th 
June but only signed on 2nd 
July 1928. The question of dates is not 
important as both are after the time 
fixed in the agreement. The question 
for decision is, Was the time extended? 
Though the Arbitration Act has been 
made applicable to Lahore it docs not' 
apply in the present case as it was 
not specially mentioned in the agree 
ment that it was to appy. this being 1 
necessary under S. 2, Punjab Act (li 
of 1911). Sch. 2, Civil P. C., is! 
therefore applicable. It was not disputed' 
that in these circumstances the time' 
fixedcouldhcora'ly extended. The plain¬ 
tiff went into the witness box and; 
emphatically denied that he had at any 
time consented to the time being ex¬ 
tended. On the other hand the arbitra¬ 
tor Raja Narindra Nath has given evi¬ 
dence which is not very deliniie. He 
stated that he told the plaintiffs to go 
to Court but they replied that they 
would rather be cursed by him than 
blessed by the Court. He then gave his 
award a couple of days after this talk. 
He was not sure however whether the 
conversation with the plaintiffs took 
place within or after the expiry of the 
two months’ time given by the agree¬ 
ment. 

The M'ords “couple of days” are in¬ 
definite and do not mean two days. 
They mean a short period of time. 
It was sought to argue that, as the 
award was pronounced on 26th June, 
the conversation between the arbitrator 
and the plaintiff's must have taken place 
on 24th June, that is after the time 
fixed in the agreement and expired. 
This however does not follow from the 
words used and the matter is made 
clear in the subsequent sentence when 
the arbitrator stated that he could not 
say whether the conversation took place 
before or after the expiry of the two 
months’ period fixed by the agreement. If 
it took place prior to the expiry of the 
time fixed it cannot be held that an 
extension was given. If however the 
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arbitrator had been able to say that 
the conversation took place after the 
expiry of the time fixed in the agreement 
then the words wonid certainly amount 
to an extension ot time. As however 
the arbitrator is not sure whether the 
conversation was before or After and 
the i^laintiffs have denied the alUiga- 
tion in toto there is no certain 
dcncc that the conversation took place 
after the time fixed in tlie agreement. 
This being so it must be held that 
‘the arbitrator had no power to give 
the award as it was made after the 
time fixed in the agreement. I would 
; accordingly accept the appeal, set 
aside the order of the Court below and 
remand the suit under O. 41, R. 23, 
Civil I^. C., for disposal in accordance 
with law. Costs up to date will abide 
the event. 

Asha Haidar, J .—1 agree. 

K.s. Appeal accepted. 
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Bhide, j. 

Badri Dos—Blaintiff—Appellant. 

V. 

Besu- and c^//er.s—Defendants—Respon- 
cl Cll t s. 

Second Appeal No. 1G40 of 1931, De¬ 
cided on 21 St November 1932, from^decreo 
of Dist. Jud«e. Hoshiarpore,D/. 9-5-31. 

(al Tiansfer cf Properly Act 
S. 58 (c) — Mortgage by conditional sale 
Mortgagee cannot give up condition as to 

sale and sue for amount. 

The essential char.icteiistic of a mortgage by 
^av of conditional sale is that on breach of the 
condition of le-paymeut Nvithin the stipulated 

period the contract exhausts itself 

l:tion is closed and becomes one of absolute sale 

to be enforced by foreclosure; ° 

opeu to the mortgagee to give up the condition a 
ti sale and treat tho mortgage as an ordinary 
mortgage: A. I. It. 1926 All. 493, diel.^on^^^ ^ 

(b) Transfer of Property Act 
S. 68 (d)—Mortgage by conditional sal® 
Mortgagor is not bound to put mortgagee in 
Tossession - 0„ failure to S-v® 
mortgagee cannot sue for mortg g . -u 

In a mortgage by ’effccl^ it is 

sGuce of a specific agreement to ' t- 

not the duty of the mortgagor to 

gageo in possession of the mort^a^^ee is 

piry of the stipulated period and the 
lot entitled to sue for the mortgage-money for 
the failure of tho mortgagor to do so. [P 1»& J 
,c, Llnjitallon Ac. (1008), s. 
ledgment—Mortgage . possession after 

Failure of j period — Unregistered 

expiry of ***P“!®‘ ° ---roent of interest 

and outstanding amount by mortgagor 

Effect-Contract Act U872). 

e.“oi roth"du\yT9U. money was payable 


1935 

within five years and, if it was not so paid, the' 
mortgagee was entitled to take possession as owner 
of the house. The mortgagee however did not 
take possession of the house and on 9th March 
1927 the mortgagor made an acknowledgment in 
plaintiff's bahi to the effect that interest on the- 
mortgage-debt had been paid up to date and that 
a sum of Rs. 950 was due under the registered 
mortgage-deed: 

Ilrid: that the mortgagee was not entitled to 
recover the mortgage-debt by sale of the property 
on the strength of the acknowledgment, that the 
acknowledgment did not amount to a novation of 
contract and that being unregistered, could not 
by itself create a fresh charge on the property. 

Held further', that the remedy of the mortgagee 
to sue for nionev, even if he had, was barred by 
time. ■ a? I’B 0 1] 

(d) Transfer of Property Act (1882), 

S. 58 (c)—Suit for possession does not lie- 
without foreclosure proceedings under Ben¬ 
gal Regulation (17 of 1806). 

Where the mortgagee in a mortgage by condi¬ 
tional sale, has not taken foreclosure proceedings 
under the Bengal Regulation 17 of 1896, no suit 
for possession can lie. [R ^ 

Mehr Chand Mahajan—iox Appellant. 

Fakir Chasid — for Respondents, 

Judgment .—This second appeal 
arises out of a suit for recovery ot 
Rs. 1,900 by the sale of a house, whicn 
was alleged to have been mortgaged 
in plaintiff’s favour by the deed dated 
10th Tuly 1911. According to the terms 
of the deed the mortgage 
payable within five years 
nol so paid, the mortgagee was emitled 
to take possession as owner of the 
house. The mortgagee however did not 
take possession of the house. On 9th 
March 1917, the mortgagor made an 

acknowledgment in plaintifi’s bahi to 

the effect that the interest on 
eage-debt had been paid uptodatc and 
that a sum of Rs. 950 was di^ under the 
registered mortgage-deed. On 21st be 
bruary 1929, the mortgagee instituted 
the suit for recovery , of Rup^s 
1 900 The defendant resisted the suit 
on the ground that the mortgagee was 
only entitled to claim possession of 
the mortgaged property 
the terms of. the mortgage-deed 
the present suit for recovery of Rnpe^ 
1 900 by sale of the house was not 
maintainable. This pl^ has be^ up¬ 
held by the Courts below and the suit 

has been dismissed. 

ferred the second appeal. The 

ed counsel for the ap^Uant has wged 

that it was open to the mortgagee to 

give up his right to claim 

ol the mortgaged property and to ^ 

for recovery of the amount due to ^ 

by sale and that m any case he was 

entitled to do so on the basis of 

acknowledgment made by the defendant 
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on 9th March 1917, which has been re¬ 
ferred to above. 

It was suggested in the grounds of 
appeal that the mortgage-deed was only 
in the nature of a hypothecation bond, 
but on a perusal of the deed, there 
seems to be no doubt that the mort¬ 
gage was in the form of a mortgage 
by way of conditional sale. The learn¬ 
ed counsel’s contention that it was open 
to the mortgagee to give up the condi¬ 
tion as to sale and treat the mortgage 
as an ordinary mortgage is not sup¬ 
ported by any authority. It was ob¬ 
served in Shco Ram Singh v. Baba 
Singh (1) at p. 309 (of 48 AU.)^ 
that the essential characteristic of a 
mortgage by way of conditional sale 
is that on breach of the condition of 
re-payment within the stipulated period 
the contract exhausts itself and the 
transaction is closed and becomes one 
of absolute sale to be enforced 
by forclosure. It was next sug¬ 
gested that it was the mortgagor’s 
duty to put the mortgagee in 

possession of the property after five 
years and as he failed to do so, the 
mortgagee was entitled to sue for re¬ 
covery of the mortgage-money on the 
principle of Cl. (d), S. 68, T. P. Act. 
But there seems to be nothing in the 
deed to show that it was the mort¬ 
gagor’s duty to put the mortgagee in 
possession. The mortgagee had admit¬ 
tedly made no such demand, and, in 
the circumstances, I do not think, the 
principle of Cl. (d), S. 68, T. P. Act, 
can have any applicability to the cir- 
xumstances of this case. 

The next contention of the learned 
counsel for the appellant was that, in 
view of the acknowledgment of the 
9th March 1917, which was made after 
the default, i. e., after the expiry of 
the first five years witliin which re¬ 
demption was permissible but was not 
effected, the mortgagee was entitled 


to recover the mortgage debt by sale of 
the property. But this contention also 
does not seem to be sound. The 
acknowledgment was merely to the 
effect that interest had been paid up 
and that Rs. 950 were still due on 
the basis of the registered deed of 
mortgage. Even if this acknowledg¬ 
ment was held to import a promise to 
to pay, it could at the most heve en¬ 
abled the mortgagee to sue for a 
money decree. The acknowledgment was 
made in 1917, and the period of limita¬ 
tion even for a suit had expired long 
before the institution of the pre sent 

J « 1926 All 498—94 I 0 849=48 All 







suit. The learned counsel next urged 
that the acknowledgment should be 
looked upon as a novation of the con¬ 
tract and pointed out that there is 
no bar in S. 92, Evidence 

dence Act to the terms of the original 
contract being varied by the acknow¬ 
ledgment in writing. The wording of; 
the acknowledgment, ho\vc\er, docs not! 
show any novation of the contract. 
All that it says is that Rs. 950 was 
due on the registered deed. The ac¬ 
knowledgment is not registered and bv 
itself it could not create any fresh 

charge on the property. Lastly, the 
learned couiinscl requested that if it 
was held that the mortgagee was 
only entitled to possession, the plain¬ 
tiff may be permitted to amend the, 
plaint and sue for possession. But the; 
learned counsel had to admit that he' 
had not taken the necessary foreclo¬ 
sure proceedings under Bengal Regu¬ 
lation 17 of 1806, which is in force in 
this province and subsequently no suit 
for possession can lie at present. The 
decision of the Courts below must 
therefore, be uphedd. The appeal is 
dismissed with costs. 

K .S. T ppea t (I i&m issed . 
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Bhide, J. 

Kailash Sc Bros. — Defendants — Poti- 
tioners. 

V. 

Dunja Prashad and others —Plaintiffs 
and Defendants—Opposite Parties. 

Civil Revn. No. 150 of Decided 
on 14th July 1932, from order of Dist. 
Judge, Dehli, D/- 2nd March 1931. 

Civil P. C. (190S), S. 115—Revision—Delay. 

It IS not tbe usual practice to interfere in revi* 
Sion after great delay unless reasonable explana¬ 
tion is given for the delay. That the client did 
not get proper advice in time is not a good 
excuse: 39 I. C. 570 and 8 I. C. 528, Re/. 

[P 175 C 2; P 176 C 1] 

Arsan Das —for Petitioners. 

Shamair Chand —for Opposite Parties. 

• * f is a petition for 

revision of an order of the District 
Judge, Delhi, restoring a suit, which 
had been^ dismissed in default. The 
learned District Judge’s order was pass¬ 
ed on 2nd March 1931, and the pre¬ 
sent petition for revision was filed on 
7th March 1932, i. e., after over a 
year. The learned counsel for the peti¬ 
tioner cannot give any reasonable ex¬ 
planation of this delay. All that he can 
say is that his client did not get proper 
advice in time. This cannot be accepted 
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as a good excuse. It is not the usual 
practice to interfere in revision after 
great delay: see Jhaman Lai v. Alanni 
Rain (1) and Manturua Kuari v. Bani 
Singh (2) and I sec no good reason 
to do so in tlie circumstances of the 
case. I dismiss the petition but leave 
the parties to bear their costs. 

K.S. Petition dismissed. 

'TTJim'!) 39'i c 570. 

2. (1910) 8 I C 5'2S. 
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Addison and Agha Haidar, JJ. 

Devi Diiia ]\[al Kirpal Singh —Defen¬ 
dants—Appellants. 

Y. 

Partaj) SingJi Harnam Singh and 
others —Plaintiff and Defendants—Res¬ 
pondents. 

First Appeal No. 45 of 1927, Decided 
on 19th December 1932, from decree of 
Sub-Judge, First Class, Lahore, D. - 1st 
October 1926. 

(a) Negotiable Instruments Act (1881). 
S. 64 — Construction—Non-presentation for 
payment on due date does not affect liability 
of acceptor. 

Section G4 is undoubtedly ambiguous and in 
order to get over the apparent contradiction bet¬ 
ween the section and the exception it is ncco<saiy 
that the section slionld be given its plain jucau- 
ing and the exception to it must be read more or 
less as an independent rule of law and not as con¬ 
trolling the plain language of the section. Hence 
the non-presentation of hundis for payment on 
the due dates docs not affect the liability of the 
maker, acceptor or di'awce : S'2 Boju. 247 and 
/I. J. i?. 1029 Ln/i. 240, iic/.; A. I. R. WiO All. 
G48, A. I. R. 1930 Oudh 191, not Foil. 

[P 177 C 1] 

(b) Civil P. C. (1908), O. 17. R. 1—Defen¬ 
dant taking steps to summon necessary and 
important witnesses—Witnesses not appear¬ 
ing for no fault of defendant—Adjournment 
to be given for production of such witnesses. 

Where in a suit on a bundi, the defendant who 
bad to prove want of consideration summoned 
important and necessary witnesses to establish 
his case, but they did not appear owing to the 
death of one and non-service on others and the 
defendants request to give an adjournment was 
refu.scd: 

Held: that the defendant was not at fault and 
that adjournment should be allowed. [P 177 C 2] 

M. C. Mahajan and Hemraj Blahajan 

—for Appellants. 

Achhru Bam —for Respondents. 

Addison, J .—The plaintiff firm Partap 
Singh-Harnam Singh sued Ratan Lai 
and the firm Devi Ditta Mal-Kirpal 
Singh on Uvo connected causes of 
action. According to the plaint Ratan 
Lai, defendant, 1, executed three pro¬ 
notes for a consideration of Rs. 2,500 
each on 16th May 1922, in favour of 
the plaintiff firm. After this, towards 


the end of May, it is alleged in the 
plaint, defendant 1, made over two hun¬ 
dis, dated 12th May 1922, for Rupees 
2,500 each to the plaintiff firm in part 
payment of the debt owned by de¬ 
fendant 1 to the plaintiff firm. These 
hundis were accepted by Ram Narain 
uncle of Ratan Lai, defendant 1 who 
is a partner in the firm, defendant 2, 
the acceptance being dated 13th May 
1922. Defendant 1 made certain cash 
payment towards the pro-notes and the 
amount sued for was Rs. 6,000 as 
against defendant 1 out of which sum a 
decree was asked to the extent of Rs. 
5,830-4-0 against the firm defendant 
2 on the basis of the hundis. Ratan 
Lai defendant 1 confessed judgment and 
then took no further part in the action. 
Harnam Singh of the plaintiff firm sta¬ 
ted before issues that defendant 1 
borrowed from him Rs. 7,500 on 16th 
May 1922. He made no allegation 
in the plaint or in this statement that 
the sum of Rs. 7,500 was already due 
by defendant 1 to his firm and both the 
plaint and the statement read as if 
there was a cash advance on 16th May 
1922 and that defendant 1 gave him 
the two hundis drawn on defendant 2 and 
accepted on the 13th May by Ram 
Narain, a partner of that firm, 

16th May 1922. On the other hand 
the firm defendant 2 pleaded 
the suit on the hundis should be dis¬ 
missed as they were not presented 
for payment on due dates. On the-merits 
it was said that the hundis were written 
and accepted without any consideration. 
That is, it was pleaded that no doubt 
was due from defendant 1 to plaintiff 
firm at the time the hundis were drawn 
on 12th May 1922, and accepted on 
13th May 1922, while nothing was 
due by the firm defendant 2 to defen¬ 
dant 1 at the same time and that there¬ 
fore there was no consideration for the 
hundis. Ram Narain having merely 
signed them to oblige his nephew. In 
replication the plaintiff firm for the 
first time clearly alleged that the pro¬ 
notes of 16th May, 1922 were executed 
in lieu of a previous debt due by defen¬ 
dant 1 to the plaintiff firm. It 
was added that the plaintiff firm had 
been demanding payment from defen¬ 
dant 1 and as a result of this demand 
the two hundis of 12th May 1922, were 
drawn by defendant 1 and accepted by 
the firm, defendant 2. 

The trial Judge held that the hun¬ 
dis of 12th May were not presented for 
payment on the due dates but tliat this 
did not matter as presentation was not 
necessary to bind the acceptor, that is. 
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the firm defendant 2. As to whether the 


hudis were executed without considera¬ 
tion he held that they were not and 
accordingly he decreed the claim to 
the extent of Rs. 5,585 with propor¬ 
tionate costs, of which sum the firm 
defendant 2 was liable to the extent of 
Rs. 5,437-8-0. It was further decreed 
that the principal debt of Rs. 5,100 
would carry interest at 6 per cent 
per annum until realization. Against 
this decision the firm defendant 2 has 
preferred tliis appeal. It was not dis¬ 
puted before us that the hundis were 
jnot presented for payment on the due 
(dates. There is however a long course 
of decisions to the effect that this does 
not affect the liability of the maker, 
acceptor or drawee. The first of these 
is Ardeshir Sorabshah y* KhusJial Das 
Gokul Das (1) which has been followed 
in Ghaniya Lai v. Kaf'om Chand (2) 
and Benares Bank Lid. v. Hormiisji 
Rustomii (3). The section of the Nego¬ 
tiable Instruments Act which is ap¬ 
plicable is S. 64 and it is undoubtedly 
ambiguous. In the Allahabad decision 
it was stated that this section should 
be given its plain meaning and the ex¬ 
ception to it should be read more or 
less as an independent rule of law and 
not as controlling the plain language 
of the section. It is necessary to do this 
in order to get over the apparent con¬ 
tradiction between the section and the 
exception. There is one authority of 
a Division Bench of the Court of the Ju¬ 
dicial Commissioner of Oudh, which does 
not follow the other decisions referred 
to [Oudfi Commertial Bank Lid. v. 
Gur D/rt(4)]but I would hold that even 
though the hundis were not presented 
for payment on the due dates the firm, 
defendant 2, who accepted them, are 
1 liable thereunder. 

It was admitted before us that the 
only other issue which is now in dis¬ 
pute is issue 5, namely, whether the 
hundis were executed without consider¬ 
ation. The burden of proof was on the 
firm defendant 2. Throughout it had 
summoned the witnesses it considered 
necessary to establish this issue. Obvi¬ 
ously the principal evidence available 
is the books of the plaintiff firm and of 
Ratan Lai, defendant 1. These latter were 
with the Official Receiver as Ratan Lai 
had been adjudicated an insolvent. The 
case was transferred from Judge to Judge 
till finally it came to the Court of the 

1. (1908) S2 Bom 247. 

2. A I R 1929 Lah 240=116 I C 860=10 Lah 

766. 

3. A I R 1930 All 648=126 I O 449=62 All 696. 

A. AIR 1920 Oudh 191=69 I 0 604=23 

O 0 864. 
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Judge who decided it. On 12th March 
1926 he fixed 24th August 1926, for 
the next hearing. The firm, defen¬ 
dant 2, put in its list of witnesses on 
24th March 1926. The persons it 
wanted summoned were Harnar Singh of 
the plaintiff firm with his books, Ratan 
Lai, defendant 2, Ram Naraiii, one of 
its own partners, and the clerk to the 
Official Receiver with the books of Ra¬ 
tan Lai. The Court ordered the sum¬ 
monses upon Ratan Lai and the clerk 
to the Official Receiver to be sent to the 
Official Receiver. This was done and a 
reminder was sent to him on the inter¬ 
mediate date, i. e., 28th June 1926. 
The Official Receiver however did not 
serve the summonses upon Ratan Lai 
or his own clerk but returned both un¬ 
served on 28th August 1926, with 

the report that Ratan was ill and 

that some other date should be fixed 
for his evidence and that of his clerk. 
It was also reported that Harnam Singh 
of the plaintiff firm had died but the 
plaintiff' firm knew well enough that its 
books were required along with some 
person to prove them. Ram Narain, 

the partner of the firm, defendant 2, 
who was also wanted, was present in 
Court. Harnam Singh could not come 
as he was dead though the plaintiff 

firm might well have seen that some 
one else was there; while Ratan Lai 
and the clerk to the Official Receiver 
had not been served and in the case of 
the two latter this was certainly not the 
fault of the firm, defendant 2. Be¬ 
sides, it was usless to examine any wit¬ 
ness until evidence had been given as 
regards the accounts of the plaintiff 
firm and defendant 1 in each other’s 
books, as an important question with re¬ 
gard to consideration is whether anything 
was due by defendant 1 to the plaintiff 
firm on or before 12th May 1922. 
In these circumstances the Judge was 
wrong in refusing to allow an adjourn¬ 
ment to the firm, defendant 2 to get 
these witnesses examined. 

I would therefore under O. 41, 
R. 25, Civil P. C., remand the case 
to the Court of the Senior Subordinate 
Judge, First Class, Lahore, for taking 
the evidence of Ratan Lai, Ram Narain 
and a member of the plaintiff firm 
and to give defendant 2 a further op¬ 
portunity to get the books of Ratan Lai 
and of the plaintiff firm examined and 
proved. If defendant 2 has any other 
witnesses ready in Court he may also 
examine them, if he so desires, 
but no adjournment shall be given to 
produce others. The plaintiff fi^rm will 
of course be allowed to rebut the evi- 
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dence produced by the firm> defendant 2. 
When evidence has been completed the 
Senior Subordinate Judge will report 
his opinion to this Court. The report 
should reach this Court by 31st 
March 1933, and this appeal should 
be posted for hearing in April 1933. 
We have directed the parties and their 
counsel to appear on 16th January 
1933. in the Court of the Senior Sub¬ 
ordinate Judge, Lahore, when a date 
will be fixed for evidence. 

Asha Haidar, /.—I agree. 

I^.S. Case remanded. 
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Tapp, J. 

Guari SJtankar ZLnd anothe )—Plaintiffs 
—Appellants. 

V. 

Mangal and ot/iers—Defendants—Res¬ 
pondents. 

Second Appeal No. 1382 of 1931, De¬ 
cided on 14th November 1932, from de¬ 
cree of Dist. Judfie, Ambala, D/- 9-7-31. 

(a) Contract — Third party to contract 
can claim as beneficiary — Contract Act 
(1872), S. 2. 

Where in a contract entered into between -1 
and R, B undertakes to pay C a debt due to him 
by A, C Ijas got an equitable claim against R and 
though not a party to the contract he can claim 
as a beneficiarv under the contract and enforce it: 
A. I. a. 1032 Bah. 5G6, Foil. [P 179 C 1] 

(b) J urisdiction—Pica as to wont of juris¬ 
diction—Appeal. 

Plea of want of jurisdiction, not taken in the 
trial Court, cannot be taken up in the appellate 
Court. [P 179 C 1] 

Mehr Chand Mahajan —for Appellants. 

Madan Gopal —for Respondents. 

Judgment .—The plaiiitiffs-appellants 
who are money-lenders residing in 
Mullanpur-Gharibdas in the Kharar 
Tahsil of the Ambala District had deal¬ 
ings with one Dheru, a resident of the 
Mehlog State. Dheru died in 1913 and 
in 1925 his son Mangal admitted lia¬ 
bility for these debts and struck a ba¬ 
lance for Rs. 1,600 in favour of the 
plaintiffs. Mangal being unable to <Rs- 
charge this debt of Rs. 1,600 applied 
on 12th June 1926 to the State to 
acquire his land and pay off the debt of 
the plaintiffs. On the same date Kis- 
han Chand and others defendants-res- 
pondents residents of the Mehlog State, 
applied for permission to purchase Man- 
gal’s land and use the consideration 
for discharging the debt due by Man¬ 
gal to the plaintiffs-appellants. Permis¬ 
sion was accorded by the Ruler of the 
State on the same day and mutation of 
Mangal’s land in. favour of Kishan 
Chand and others was effected on 18th 


June 1927. It was alleged that on 
13th June 1926 Kishan Chand aiwf 
others entered into an agreement with 
the plaintiffs-appellants to pay Rupees 
1,600 in full discharge of Mangal’s 
debt and on 6th August Kishan Chand 
paid Rs. 1,000 at Mullanpur-Gharibdas 
and promised to pay the balance after 
mutation of Mangal’s land had been 
effected. This promise not having been 
kept the plaintiffs brought a suit against 
Mangal, Kishan Chand and other pur¬ 
chasers for recovery of Rs. 966 being 
the balance of Rs. 600 plus interest- 
Kishan Chand and the other defendants 
denied having entered into any agree¬ 
ment with the plaintiffs-appellants 
while admitting the payment of Rupees 
1,000 in August 1926. Mangal did not 
appear and the suit proceeded ex parte 
against him. The trial Court dismissed 
the suit on the ground that as the 
plaintiffs-appellants had failed to esta¬ 
blish the alleged agreement bet^veen 
them and Kishan Chand and the others,, 
and as the plaintiffs were not parties 
to the contract between Mangal ana 
the purchasers of his land, they could 
not enforce it. On appeal by the 
tiffs the learned District Judge held 
that the evidence regarding the alleged 
oral agreement of 13th Ju^® 
worthy of acceptance and that wmie 
the purchasers of Mangal s l^tid had 
undoubtedly agreed to discharge the 
debt due by him to the plaintiffs-ap¬ 
pellants this agreement could not be 
enforced in the present smt. The de¬ 
cree of the trial Court was therefore 
affirmed and the appeal dismissed. 

Now, it is obvious that the suit 
against Mangal was wrongly dismssed 
even if the claim against Kishan Chand 
and the other purchasers could not be 
enforced. The original balance or 
Rs 1,600 was struck by Mangal on. 
22nd April 1925. The present suit was 
brought on 11th June 1929, and 
against Mangal would no doubt be 
barred by time. There is however the 
application of Mangal to the State au¬ 
thorities, dated 12th June 1926, in 
w’hich he acknowledges his liability tor 
this debt of Rs. 1,600. This acknow- 
ledgment undoubtedly has the efiect ot 
extending the period of limitation andl 
consequently the suit as against Man¬ 
gal is within time. The only other 
question which arises for consideration 
and which has been argued before me 
is whether the plaintiffs can claim as 
beneficiaries under the contract entered 
into between Mangal of the one part 
and Kishan Chand and the others ot 
the other part to utilize the purchase 
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money of Mangal’s land towards the 
payment of the debt due to the plain- 
titls. In my opinion they can, as they 
undoubtedly have an equitable claim 
against Kishan Chand and the other 
purchasers xmder the agreement in ques¬ 
tion. Courts in tliis country are Courts 
of both equity and law and where a 
party has an equitable claim such claim 
jshould, in my judgment, be enforced. 
The question has been dealt with at 
some length by a learned Judge of this 
Court in Torabaz Khan v. Nanak Chand 
reported as A. /. R. 1932 Lali. 566. 
The Division Bench held in the ruling 
cited that the principle that a person 
who is not a party to a contract could 
not take advantage of its provisions is 
inapplicable to India. The various au¬ 
thorities relied on by the learned coun¬ 
sel for the appellants have been set 
out and discussed in the ruling cited 
above and in the circumstances it is 
unnecessary for me to do so. The 
authorities cited by the learned coun¬ 
sel for the respondents have no bearing 
on the point under consideration. Finally 
it was urged on behalf of the respon¬ 
dents that the contract between Alangal 
and the purchasers of his land was 
entered into outside British India and 
a claim under it could nor, be brought 
therefore in a British Indian Court. No 
plea was taken as to want of jurisdic¬ 
tion and I therefore see no force in this 
contention. For the above reasons I 
hold that there is an equity in favour of 
the^ plaintiffs-appellants and they can 
claim as beneficiaries under the con¬ 
tract entered into between Mangal and 
the purchasers of his land. I accord¬ 
ingly accept the appeal and grant the 
plaintiffs a decree for Rs. 600 and costs 
throughout in proportion against the 
defendants. I am not prepared to allow 
the claim on account of interest. The de¬ 
cree will be ex parte against Mangal. 
K.S. Appeal accepted. 
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Tek Chand, J. 

Fakir Khan and others —Plaintiffs— 
Appellants. 

V. 

Ismail £r^anand others —Defendants— 
Bespondents. 

Second Appeal No. 277 of 1928, De¬ 
cided on 4th July 1932, against decree of 
Dist. Judge, Gurdaspur, D/- 16th Octo¬ 
ber 1927. 

(•) Punjab Redemption of Mortgages Act 
(1913), S. 12—Suit under S. 12 is not suit 
for redemption—O. 34, Civil P. C., is not 
applicable—Civil P. C. O. 34. 


A suit under S. 12 is really one to get rid of 
the order passed by the Collector allowing, or 
refusing to allow, redemption, and is nob in form 
or in substance a suit for redemption. The caiiso 
of action for such a suit is nob the original con¬ 
tract but the order of the Collector which ag¬ 
grieves the party suing, and therefore O. 31. Civil 
P. C., has no applicatioji to such a suit: .1. I. R. 
1925 Lah. 335. Foil. fp 131 c 

(b) Civil P. C. (1908), O, 22, R, 3 (2)-Su'it 
for possession by co-mortgagees each having 
distinct share—Death of one during pen* 
dency of suit—Kis representative not brought 
on record in time—Suit abates only as re¬ 
gards deceased plaintiff's share. 

Five co-mortgagees brought a suit in civil Court 
for possession of land on the ground tliat defen¬ 
dants had no right to redeem the land and the 
Collector had erroneously giantcd their applica¬ 
tion under the Redemption of Mortgages Act. All 
the five plaiutitTs were shown in revenue record 
as eo-mortgagccs. each having a well delinod and 
divisible share. One of the plaintiils died after 
the institution of the suit and his reptescntiiiivcs 
'Were not brought on record within time. 

Held that the suit ab.itcd c/jta deceased plain¬ 
tiff’s share only, bub it could proceed in respect 
of the remaining shares held bv the survivinf^ 
plaintifls: .1. I. R. 1‘J2S Lah. 572 (F FoU. * 

0'1S2 C 1] 

(c) Punjab Redemption of Mortgages Act 
(1913), S. 10—Redemption suit—Mortgagee 
can put the party seeking redemption to 
proof of his title. 

In litigation .ivising out of proceedings under 
(Runjai>) Act 2 of 1013, as in a suit for redemp¬ 
tion, a mortgagee can put the partv, who seeks to 
redeem the juorlgagc, lo proof of his title, unlos 
of cour?.o such person is iho 01 iginal moi'igagor 
whoso title the morlgagoo cannot deuv on tho 
principle that a gtanlcc cannot deny bis ^rantur's 
title. ■ [l> 132 C ij 

(d) Practice—New plea - Estoppel—Plea of 
estoppel cannot be raised for the first time 
in appeal. 

s\ plea of C.stoppel cannot be raised for the first 
time in appeal where the quesbion is not ono 
purely of law to be decided on facts a)q>arcnl ou 
the record, but is one, which if raised at the 
proper lime, would necessitate furlhcr inve-tiga- 

fl*' 1S3 C ij 

(e) Evidence Act (1872), S. 115—Party rais¬ 
ing plea of estoppel must be shown to have 
been misled to act to his detriment. 

In order to sustain the jiJea of ostopiiel it must 
be proved that the dofondauts. relying on tho 
declaration made by the plaintifis, wore misled to 
act to their detriment in such a manner as thev 
Nvould not oUicrwise have done. fP is 9 c 21 

(0 Evidence Act (1872), S. ^-Admission 
—Entire statement must be considered 
together Particular passages cannot be 
selected. 

If a party wished to have a statement made bv 
the opposite party treated as an admi.ssiou, the 
whole statemeDt must bo taken into considera¬ 
tion. It is not open to him to split up the state¬ 
ment and pick out the portion which may bo 
favourable to him and ignore the re.st : A. /. li. 
1930 P. C. 246, Foil. [P 183 C 1] 

M. C. Mahajan —for Appellants. 
Shamair Chand and M.'iihammad Aviin 
—for Bespondents. 
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Judgment .—The property in dispute 
is plot of agricultural land, 34 kanals 
3 marlas in area, situate in Mauza Bas- 
tan in the Shakargarh Tahsil of the 
Gurdaspur District. The land originally 
belonged to one Malle Khan, Afghan, 
who owned l/6th share in a khata of 
100 ghumaons. On some date between 
1865 and 1870, Malic Khan mortgaged 
with possession 34 kanals 3 marlas out 
of this khata to Buland Khan, son of 
Ashraf Khan, for Rs. 43. Mutation was 
duly effected in favour of the mortgagee 
and he has been continuously shown 
in the revenue papers as in possession 
up to the date of this litigation. The 
mortgagee Buland Khan^ son of Ashraf 
Khan, has since died and the present 
plaintiffs-appellants are his descendants. 
On 10th September 1873 Malle 
Khan gifted his share in the aforesaid 
khata, including the equity of redemp¬ 
tion in the land wliich he had mort¬ 
gaged to Buland Khan, son of Ashraf 
Khan, to his sister’s son Nazar Din. 
Mutation of gift was^ duly effected in 
the revenue papers and in the order dated 
24lh January 1874 sanctioning the mu¬ 
tation. it is stated that Jiwan Khan, col¬ 
lateral of Malle Khan, had consented to 
the gift. It may be stated that Jiwan 
Khan was an absentee from the village 
and had been living for some years 
in the Jammu State territory. After 
Malle Khan’s death sometime in the 
eighties of the last century, Jiwan 
Khan’s sons came to Mauza Bustan and 
attempted to get the possession of the 
property which he had gifted to Nazar 
Din. Thereupon, Nazar Din brought 
a suit against them for ^ a declaration 
that the land had been gifted by Malle 
Khan to him, that Jiwan Khan had 
consented to the gift and that his sons 
had no right in it. This suit was de¬ 
cided on 27th July 1887, the gift being 
upheld and a decree passed in favour of 
Nazar Din. 

In accordance with this decision 
Nazar Din should have been entered in 
the revenue papers as the mortgagor 
of the land in dispute which had been 
mortgaged by Malle Khan to Bu¬ 
land Khan, son of Ashraf Khan, but 
by some oversight the names of Jiwan 
Khan’s sons were shown in the revenue 
papers from 1899 and 1910 as “absen¬ 
tee” mortgagors. In the course of the 
last Settlement, the Assistant Collector, 
by order dated 18th September 1910, 
directed the removal of the names of 
Jiwan Khan’s sons from the revenue 
papers and Nazar Din’s descendants 
were entered as the mortgagors and 
Buland Khan, son of Ashraf Khan, as 


the mortgagee. When Jiwan Khan’s 
sons came to know of this order, they 
made an application for restoration of 
their names. The Assistant Collector, 
on what was an evidently incomplete 
inquiry, set aside the order of his pre¬ 
decessor dated 18th September 1910 
and directed that the names of Nazar 
Din’s descendants be removed and those 
of Jiwan Khan’s descendants be restored 
as mortgagors of the land in dispute. It 
appears, that about the same time, Na¬ 
zar Din’s heirs, who had been entered 
in the revenue papers as mortgagors 
by order of the revenue officer dated 
18th September 1910, filed an appli¬ 
cation before the Collector under (Pun¬ 
jab) Act 2 of 1913 for redemption of 
the land in dispute from the present 
plaintiffs who are the sons of Buland 
Khan. This application also was dis¬ 
posed of by the same Collector on 15th 
December 1915, who dismissed it on 
the ground that the mortgagors were 
the descendants of Jiwan Khan, absentee, 
and not Nazar Din’s sons. No suit un¬ 
der S. 12 of Act 2 of 1913 was 
brought by Nazar Din’s descendants 
within one year to contest the Collec¬ 
tor’s order. 


The result of his litigation was that 
the mortgagee continued in possession 
until 1922, when the present defen¬ 
dants, who are the descendants of Ji¬ 
wan Khan, the “absentee collateral of 
Malle Khan, applied to the collateral 
under Act 2 of 1913 for redemption 
of the land. The Collector granted the 
application and on payment of the 
mortgage money, Rs. 43, put the de¬ 
fendants in possession. On 1st Octo¬ 
ber 1923 the plaintiffs, five in number, 
brought a suit in the civil Court for 
possession of the land on the ground 
that the defendants, as the repres^ta- 
tives of Jiwan Khan, had no ^tght to 
redeem the land and that the Collector 
had erroneously granted their applica¬ 
tion under Act 2 of 1913. The suiC 
was decreed by the trial Judge, and 
against this decree the defendants pre¬ 
ferred an appeal to the District Judge. 
During the pendency of this appeal it 
was discovered that one of the plaintms, 
Ghazi Khan, had died two days after 
the institution of the suit in the trim 
Court, that the factum of his death had 
not been brought to the notice of. the 
trial Judge, and that a decree had been 
passed in favour of the plainuffs, in¬ 
cluding Ghazi Khan, deceased, in igno¬ 
rance of the fact that he had died. 
The learned District Judge, Mr. Skemp. 
dismissed the defendants’ appeal but 
added a declaration in his decree that 
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“the decree of the trial Court was a 
nullity" by reason of one of the plain¬ 
tiffs having died during the pendency 
of the suit and Iris representatives not 
having been brought on the record with¬ 
in the time prescribed by law for the 
purpose. 

Against this order of the learned Dis¬ 
trict Judge the plaintiffs preferred a 
petition for revision to this Court, which 
was disposed of by a Single Bench 
judgment reported as Sikatidar Khan 
V. Batand Khan (1). It was held that 
the order of the learned District Judge 
dismissing the defendants’ appeal and 
embodying in tliis decree for decla¬ 
ration aforesaid was erroneous, and the 
case was sent back to him for rehearing 
and redecision. Mr. Skemp having been 
succeeded by Mr. J. D. Anderson, the 
defendants* appeal was reheard by him. 
In a lengthy judgment the learned 
Judge has held that the death of Ghazi 
Khan during the pendency of the suit 
and the failure of the plaintiffs to bring 
his representatives on the record had 
resulted in a total abatement of the 
suit and that the decree of the 
trial Judge in favour of the plaintiffs 
was a nullity. On the merits the learned 
Judge has held that it was not neces¬ 
sary for him to decide whether the 
equity of redemption in the land in dis¬ 
pute vested in the defendants-respon- 
dants or in the descendants of Nazar 
Din, as he was of opinion that that was 
a matter for decision between the de¬ 
fendants and the descendants of Nazar 
Din and that the plaintiffs were bound 
to surrender the land to the persons, 
who were recorded as mortgagors in 
the revenue papers, on payment of the 
mortgage-money. The learned Judge 
has further held that the plaintiffs were 
estopped from denying the right of the 
present defendants to redeem the land, 
by reason of a certain admission which 
they had made before the Collector in 
the proceedings taken in 1915 on the 
application of Nazar Din’s sons 
for redemption of the land under Act 2 
of 1913. On these findings he accepted 
the defendants’ appeal and dismissed 
the suit with costs. 

The plaintiffs have come up in second 
appeal to this Court and have assailed 
the findings of the learned District Judge 
on all the three points mentioned above. 

The first question for determination 
is whether the suit in the trial Court 
has been rightly held to have abated 
in its entirety by reason of the death 
of Ghazi Khan and the failure of the 

1, A I R 1927 Lah 485=107 I C 696=8 Lah 
617. 
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plaintiffs to have his representative sub¬ 
stituted within 90 days. After hearing 
both counsel I have no doubt that the 
decision of the learned District Judge 
on this point is erroneous and cannot 
be substainecl. The learned Judge has 
treated the suit as if it were one for rc- 
de^mption to wliich all the co-mortgagecS 
arc necessary parties under O. 34, R. 1, 
Civil P. C. As one of the mortgagees, 
Ghazi Khan, had died and Ms heirs were, 
not brought on the record, the learned 
Judge has held that the suit could not 
proceed, and had therefore abated in 
its entirety. It must be noted however 
that the present suit is not one for 
redemption by the mortgagor against 
the mortgagees. As stated already, it 
is a suit by the mortgagees instituted 
under S. 12, Redemption of Mortgages 
Act (Punjab) 2 of 1913, to get 
rid of the order of the Collector pass¬ 
ed under S. 10 of the Act, directing 
redemption to take place on pay¬ 
ment of Rs. 43 by the defendants to 
the plaintiffs. It is obvious that the 
provisions of O. 34 have no application 
to a suit of this kind. The nature and 
scope of such a suit have been consi¬ 
dered at length by Moti Sagar, J., in 
Ram Chand v. Kaiira (la), and, on ap¬ 
peal from his decision by the Letters 
Patent Bench, in tlie judgment which is 
reported as Kaura v. Ram Chand (2). 
There it was held that a suit under 
S. 12 was really one to get rid of the 
order passed by the Collector all()w- 
ing, or refusing to allow, redemption 
and is not in form or in substance a 
suit for redemption (p. 212 of 6 Lah.).' 
As pointed out by Lc Rossignol, J., who 
delivered the judgment of the Letters 
Patent Bench: 

“the suit referred to in S. 12 of tho Act is a suit 
to set aside an order of the Collector. Prom the 
very wording of that section it is clear that tho 
cause of action for such a suit is not the original 
contract but tho order of tho Collector which 
aggrieves the party suing. It is a suit to establish 
the erroneous nature of that order.” 

It will thus be seen that the very 
basis of the decision of the learned Dis¬ 
trict Judge is wrong. It follows from 
what has been stated above that the 
rules which govern the impleading ol 
parties to a suit for redemption do noi 
apply to the suit before me. Here we 
find from the revenue entries that the 
five plaintiffs are shown as co-mort^ 
gagees, each holding a well-defined and 
divisible share. Each of them is ‘ ag¬ 
grieved" by the order of the Collector 
and under S. 12 possesses an indivi¬ 
dual right “to establish the erroneous 

1 (a). A I R 1924 Lab 690=79 I C 885. 

2, A I R 1926 Lah 385=88 I 0 945=6 Lah 206. 
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nature of that order/' I fail to see 
how, in such a case, the death of one of 
the-plainiihs, Gha/.i Khan, and the ab¬ 
sence of his heirs from the record 
can possibly result in the abatement 
of the suit as a v.holc. Ghazi Khan’s 
share in the land in dispute is admittedly 
onc-foiirth and the suit was one for 
possession of the entire land by all 
the five co-mortgagees. In tltese circum¬ 
stances it must be held under the au- 
tlioriiy of the Full Bench decision in 
Sant Sinff/i v. Gulab Singh (3) that 
the suit abated cjiia Ghazi Khan’s one- 
fourth share only, l)ut that it could 
proceed in respect of the remaining 
3'4lh share held by the surviving 
i)!aintitfs. Thus the decree of the trial 
Judge was good in so far as it granted 
possession of three-forths of the land 
in dispute to plaintiffs 1, 3, 4 and 5, 
but it was a nullity in respect of the 
one-fourth share of Ghazi Khan. The deci¬ 
sion of the learned District Judge on 
the merits also is vitiated by errors 
of law and cannot be sustained. He 
had held in the present suit it is not 
necessary to decide whether the de¬ 
fendants have a subsisting interest in 
the equity of redemption and that this 
is a maffer between them and the des- 
cendant\ of Kazar Din, to be settled in 
a dispufc between themselves. The 
learned jjudge has observed that as the 
defendants arc recorded in the revenue 
papers as the mortgagors therefore they 
have a right of redemption unless the 
mortgagees can show that they are pre¬ 
vented by limitation or other special 
cause from exercising their right. In 
my opinion this view is entirely er¬ 
roneous. In litigation arising out of 
proceedings under (Punjab) Act 2 of 
1913—as in a suit for redemption—a 
mortgagee can put the party, who seeks 
to redeem the mortgage, to proof of his 
title, unless of course such person is 
the original mortgagor whose title the 
mortgagee cannot deny on the principle 
that a grantee cannot deny his grantor’s 
title. In the present case however as 
has been stated above, the defendants 
are not the original mortgagors, but 
they claim a derivative title from Malle 
Khan, who had created the mortgage 
in question in favour of the ancestors 
of the plaintififs. The law applicable 
to such a case is thus enunciated by 
Ghose in his standard work on the 
Law of Mortgage, Vol. 1, Edn. 5, 
p. 278: 

“The moitg.igoo ma}- also put any person claim¬ 
ing derivatively from the mortgagor to proof of 
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his title. For he is not bound to give up the pro¬ 
perty to any person who may start up with the 
allegation that he has succeeded to the rights of 
the original mortgagor; on the contrary, it is his 
duty to admit no claim upon it, until assured of 
the title of the claimant.” 

The learned District Judge has cited 
no authority in support of his conclu¬ 
sion and Mr. Shamair Chand for the 
respondent has frankly admitted his in¬ 
ability to support it. It is conceded 
that the original mortgagor Malle Khan 
had gifted his property, including the 
equity of redemption in the land 
in dispute, to Nazar Din and in 
a suit between him and the ancestors of 
the defendants the gift was upheld. 
The defendants are bound by that deci¬ 
sion and have therefore no subsisting 
interest in the equity of redemption and 
it has not been shown how they are 
entitled to possession of the land on 
payment of the mortgage-money. The 
mere fact that the revenue authorities 
had erroneously entered their names as 
mortgagors in the revenue papers, can¬ 
not confer any title on them, in face of 
the clear judicial decision in the litiga¬ 
tion of 1887. The third ground on 
which the learned District Judge has 
dismissed the suit is that the present 
plaintiffs are estopped by reason of a 
certain admission made by them before 
the Collector in the course of the pro¬ 
ceedings under Act 2 of 1913 which 
were started on the application of the 
descendants of Nazar Din in 1915. The 
alleged admission is contained in the 
written statement (Ex. D-1) which the 
present plaintiffs filed in those pro¬ 
ceedings on 22nd July 1915, to the 
effect that the then applicants (the des¬ 
cendants of Nazar Din) had no right to 
redeem the land in the presence of the 
defendants, who were the heirs of the 
original mortgagor Malle Khan, but 
who, too. had lost their rights to re¬ 
deem, with the result that the mort¬ 
gagees (present plaintiffs) had become, 
absolute owners of the land. The learned 
District Judge has held that this admis¬ 
sion operated as estoppel against the 
plaintiffs and it was no longer open to 
thdm to urge in this suit that the right to 
redeem vested in the descendants of 
Nazar Din and not in the defendants. 

Now the first point to be noticed in 
this connexion is that the plea of 
estoppel was not raised in the trial 
Court, nor is it covered by the issues. 
It appears to have been urged for the 
first time before the learned District 
Judge after the case had gone back to 
him on remand from this Court. The 
question is not one purely of law to 
be decided on facts apparent on the 
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record, but is one, which if raised at 
the proper time, would have necessiatccj 
further investigation. In these circum¬ 
stances, the learned District Judge was 
not justified in allowing it to be raised 
at the appellate stage and basing his 
decree on it. But leaving this aspect 
of the case out of consideration, there 
can be no doubt that the plea is without 
any substance whatever. It will have 
been noticed that the so-called “admis¬ 
sion” is a qualified one and taken as a 
whole is not by any means an admission 
but is in fact a repudiation, of the 
defendants’ right to redeem the land. 
It is a settled i*ule of law that if a 
party wishes to have a statement made 
by the opposite party treated as an 
admission, the whole statement must 
be taken into consideration. It is not 
open to him to split up the statement 
and pick out the portion which may be 
favourable to him and ignore the rest: 
Jwala Das v. Sant Das (4). Further, 
in order to sustain the plea of estoppel 
it must be proved that the defendants, 
relying on the declaration made Oy 
the plaintiffs, were misled to act to 
their detriment in such a manner as 
they would not otherwise have done. 
There is not allegation, much less 
proof, that the defendants were aware 
of the alleged representation made by 
the plaintiffs in the proceedings of 
1915, or that from that time to the date 
when th^ present litigation began they 
had taken any action detrimental to 
themselves.by reason of the representa¬ 
tion supposed to have been contained 
in the so-called admission. I hold there¬ 
fore that the plaintiffs were not estopped 
from denying the defendants’ right to 
redeem the land. 

For the foregoing reasons I accept 
the appeal, set aside the judgment and 
-decree of the learned District Judge 
and in lieu thereof pass a decree in 
favour of Sikandar Khan, Alaf Khan. 
Haula Dad and Nazir Khan, plaintiffs 
1, 3, 4 and 5 for possession of 3/4tb 
of the land in dispute. The suit relating 
to the remaining l/4th share has abated 
.and is dismissed. The defendants shall 
be entitled to take back 3/4ths of the 
sum of Rs. 43 which they had deposited 
in accordance with the order of the 
Collector passed in the proceedings 
under (Punjab) Act 2 of 1913. Having 
regard to all the circumstances, I leave 
the parties to bear their own costs in 
all Courts. 


b.r./r.k. 


Appeal accepted. 
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SaUf} B^ni-Amar Nntli —PlaintilTs ” 
Appellants. 

V. 

Natha Mal-Shadi Nam —Dofiniflants 
—Respondents. 

Second Appeal No. of 1021*, De¬ 
cided on oth December 1002. from jncli- 
minary decree of .\ddl. Di^^t, -linh^e, 
Ludhiana, D/- 28th January 1929. 

Contract Act (1872), S. 1—Agent autho¬ 
rized to sell by trade—Usage—Question as to 
agent’s power to do so is not governed by 
Contract Act. 

Section 1, Contract Act, provide? that nothing 
therein contained shall alTecl any usage or cus¬ 
tom of trade. Therefore where an agent hv llio 
trade usage sells goods, the question whether ho is 
authorized to do so is not governed by the provi¬ 
sions of Contract Act. [P ISl C 2] 

Badri Dan —for .Appellants. 

Nand Lai —for Respondents. 

Judgment. — The appellant firm of 
Salig Ram-Amar Nath of jullundur City, 
brought a suit against the respondent 
firm Naihu Ram-Shadi Ram of Lu¬ 
dhiana (respondents) for rendition of 
accounts in respect of five transactions 
entered into by the defendant firm on 
behalf of the plaintiff firm. 'I'hc defen¬ 
dant firm pleaded that in addition to 
the five transactions in respect of which 
the accounts were required, there were 
three other transactions which had re¬ 
sulted in a loss to the plaintiff firm and 
the accounts of these should also be 
taken. The trial Court granted a pre¬ 
liminary decree for rendition of ac¬ 
counts in respect of eight transactions. 
During the hearing of the appeal 
against this decree it transpired that 
one kotha of 445 bags of wheat and 
40 bags of mungi involved in transac¬ 
tions Nos. 7 and 8 had been sold by 
the defendant firm during the pendency 
of the suit, and so the District Judge 
remanded the case for inquiry and re¬ 
port as to whether the sale of the above 
commodities was within the scope of 
the authority of the defendant firm and 
otherwise justified. The finding by the 
trial Court was in favour of the defen¬ 
dant firm and this was confirmed by the 
lower appellate Court. Against this de¬ 
cree a second appeal has been preferred 
to this Court (No. 981 of 1929) and 
the first question which arises for deter¬ 
mination in connexion therewith is whe¬ 
ther accounts could be rendered in con¬ 
nexion with transactions Nos. 6, 7 

and 8. It is conceded by the learned 
counsel for the appellant firm that 
in respect of transactions Nos. 6 
and 8 there is a clear finding 
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of fact and this cannot be challenged. 
He questions the findings in respect of 
transaction No. 7 relating to one kotha 
of 445 bags of wheat alleged to have- 
been purchased by the defendant firm 
on behalf of the plaintiff firm on 7th 
March 1925. In regard to this transac¬ 
tion the learned District Judge has 
dealt witli all the evidence bearing 
on the matter and arrived at the con¬ 
clusion that there was no doubt that 
this kotha of wheat had been purchased 
by the defendant firm for the plaintiff 
firm. This is also undoubtedly a clear 
finding of fact and I am not prepared 
to agree with the contention of Mr. 
Badri Das that this conclusion was 
reached on a misreading and miscon¬ 
ception of the evidence relating thereto. 
The evidence to which reference has 
been made clearly supports the finding 
arrived at by the learned District Judge. 

There remains for determination the 
second point wliich has arisen in con¬ 
nexion^ with tins appeal and that is the 
authority of the defendant firm to sell 
the wheat and mungi contained in tran¬ 
sactions Nos. 7 and 8. These two com¬ 
modities were purchased on 7th and 
10th March 1925, respectively, and the 
present suit was instituted by the plain¬ 
tiff firm on 25th July 1925. On 2nd 
September 1925, the defendant firm 
sent a notice to the plaintiff firm giving 
them three days to take over the wheat 
and the mungi failing which they would 
be sold at the risk and loss of the plain¬ 
tiff firm. The wheat remaining in the 
hands of the defendant firm was sold 
on 25th October 1925, and the 40 bags 
of mungi on 14th and 16th September 
1925. At the time when the sales were 
made the plaintiff firm had a credit of 
Rs. 6,247-11-9 with the defendant firm 
and the amount involved in connexion 
with transactions Nos. 7 and 8 came 
to Rs. 6,661-14-3; thus there was a 
debit of little over Rs. 440 against the 
plaintiff firm. The view of the trial 
Court was that the sale was justified 
and within the scope of the authority 
of the defendant firm in accordance with 
the provisions of S. 189, Contract Act. 
This provides that an agent has autho¬ 
rity in an emergency to do all such acts 
for purposes of protecting his property 
from loss as would be done by a per¬ 
son of ordinary prudence in his own 
case under similar circumstances. The 
evidence in the case shows that the 
wheat and mungi were deteriorating 
and therefore in order to avoid further 
loss accruing the defendant firm sold 
the goods. In my opinion their action 
was dictated not by any loss they might 


suffer in consequence of the debit of 
Rs. 400 but more because they wished 
to save the plaintiff firm from losing on 
these transactions. However this may 
be it is clear that according to trade 
usage the defendant firm were autho¬ 
rized to sell the goods. Mr. Badri Das 
submitted that this point was not put 
in issue, but it seems to me that it is 
sufficiently covered by the issue re¬ 
mitted for inquiry and report. It was 
contended that the defendant firm only- 
had a lien on this wheat “aind mungi 
under S. 221, Contract Act; but had no 
right of sale. In my opinion the ques¬ 
tion is not governed by any provisions 
of the Contract Act in view of its having 
been shown that the defendant firm had 
a right to sell the wheat and mungi 
according to trade usage. Now S. 1. 
Contract Act, provides that nothing 
therein contained shall affect any usage 
or custom of trade and in the circum¬ 
stances it seems to me that the appli¬ 
cation of S. 189 or S. 221 to the 
matter is unnecessary. I would there -1 
fore hold that the conclusion arrived at] 
by the learned District Judge in con¬ 
nexion with the appeal against the grant 
of the preliminary decree is correct and 
I dismiss Appeal No. 981 of 1929 with 
costs. (The rest of the judgment is not 
necessary for the purpose of this report). 

K.s. Appeal dismissed. 
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Bhide, J. 

Feroze Din and others —Plaintiffs—Ap¬ 


pellants. 

V. 

Khair Din and anotho —Defendants 
—Respondents. 

Second Appeal No. 304 of 1929, De¬ 
cided on 30th November 1932, against de¬ 
cree of Dist. Judge, Gurdaspur. . 

(a) Custom (Punjab)—Barbers residing in 
Gurdaspur town — Mahomedan Law, Appli* 
cability. 

B.'irbers residing in Gurdaspur town are not 
governed by custom but by Mahomedan law. 

[P 186 0 13 

(b) Punjab Tenancy Act (1887), S. 59— 
Alienation in contravention of section—Par¬ 
ties not governed by custom—Reversioner 
not entitled to challenge. 

Alienation of occupancy rights in contraven¬ 
tion of S. 59, Tenancy Act, cannot be challenged by 
the reversioner where the parties are not governed 
by custom: 98 P. R. 1907, Foil. Cl* 185 C 21 

(c) Punjab Tenancy Act (1887), S. 59— 
Will by occupancy tenant with consent of 
wife, a life tenant—Next reversioner is en¬ 
titled to sue for declaration—Specific Relief 
Act (1877), S. 42. 

Where an occupancy tenant made a will m 
respect of the tenancy with the consent of hift 
wife and a nephew challenged the will: 



Feroze Din v. Khaiu Din (Bhide. J.) Lahore 185 


Held that though the parties wove Mahomo* 
dans the wife being only n life tenant under the 
statute her consent was not sutKcient end that 
the nephew as the next reversioner was entitled 
to a declaration under S. 42, Specific Relief Act. 

[P 185 C 2] 

Abdul Hashid —for Appellants. 

il/. C. Mahajan —fov Respondents. 

Judgment .—This second appeal arises 
out of a suit by Shahab Din, a barber, 
to challenge a will in respect of an oc¬ 
cupancy tenancy made by his uncle 
Loku. After the death of Loku, liis 
widow, Mt. Kako, was entitled to suc¬ 
ceed, but she supported the will made 
by Loku in favour of Khair Din who 
was her relation and mutation was ac¬ 
cordingly effected in favour of Khair 
Din. The plaintiff then instituted the 
present suit to challenge the will and 
get a declaration as regards his right to 
succeed. The pleadings were not very 
precise but the plaintiff eventually re¬ 
lied solely on custom while the defen¬ 
dants relied on Mahomedan law. Both 
the Courts below have held that the 
parties, who are barbers and residents 
of Gurdaspur town, aie not governed by 
custom but by Mahomedan law. The 
trial Court held that the will of Loku 
could be valid according to Mahomedan 
law only to the extent of one-third 
share of the land and granted a de¬ 
claration to that effect. The learned 
District Judge on the other hand, was 
of opinion that as the plaintiff had 
relied on custom only and as he had 
failed to establish it, the plaintiff was 
not entitled to any decree. He accord¬ 
ingly accepted the appeal and dismissed 
the suit. From this decision the present 
appeal has been preferred. The learned 
counsel for the appellant contended that 
succession to occupancy rights being 
governed by statute (S. 59, Punjab 

Tenancy Act), Loku was not entitled to 
divert the succession by making a will, 
in contravention of the statute. This 
contention does not seem to be correct. 
The Punjab Tenancy Act makes trans¬ 
fers in contravention of the rule of 
succession laid down in S. 59, void¬ 
able at the option of the landlord, but 
no similar option seems to be conferred 
by the Act itself on the reversioners. 
The question whether an alienation of 
occupancy rights can be challenged by 
a reversioner was considered by a Full 
Bench of the Punjab Chief Court in 
Abdullah v. Allah Dad (1) and it was 
held therein that when such alienation of 
proprietary land can be challenged ac¬ 
cording to custom, alienation of occu- 
pancy rights can also be similarl y 

1. (1907) 91 P R 1907=62 P W B 1907=18 
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challenged, provided the person chal¬ 
lenging the alienation is eniiilcd to: 
succeed to the occupancy holdings. In' 
the present instance the plainiilY luis 
been found to be entitled to succeed 
to the occupancy tenancy after the death 
of Mt. Kako, but it has been also found 
that the parties are not governed by’ 
custom. The principle laid down ip' 
Abdullah v. Allah Dad (1), cannot 
therefore help the appellant. 

It was urged next that at any rate 
even according to Mahomedan law on 
which the respondents relied the will 
could be valid only to the extent of 
one-third share of the properly and 
hence the decree granted by the trial 
Court was correct. In reply to this con¬ 
tention, the learned counsel for the res¬ 
pondents urged that the next heirs of 
Loku under Mahomedan law, vi/.., his 
widow and daughter had consented to 
the will and hence the plaiiuifi had no 
right to challenge it. Reliance was, 
placed in this respect on para. 104 of 
Mulla’s Principles of Mahontedan Law. 
But according to S. 59, Punjab Ten¬ 
ancy Act, Mt. Kako is entitled only to 
a life tenancy, and the next person en¬ 
titled to succeed is the appellant. The 
learned counsel for the respondents 
urged that the consent of the next heirs! 
under Mahomedan Jaw, (vi;*.. Mt. Kako 
and her daughters) only should be con¬ 
sidered. But Mahomedan law is modi¬ 
fied by statute in the matter of succes¬ 
sion to an occupancy holding. The rule 
of Mahomedan law that a will be¬ 
queathing more than one-third share 
in an estate becomes valid, if the next 
heir’s consent is intelligible enough, as 
the heirs under Mahomedan law arc full 
owners; but when that law is modified 
by statute and only a life estate is 
conferred on Mt. Kako, her consent 
cannot be considered to be sufficieiit. 
The consent of the daughter is immate¬ 
rial as she is not an heir according to, 
the provisions of S. 59, Punjab Tenancy 
Act. I therefore hold that Mt. Kako 
being merely a life tenant and the ap-; 
pellant being the next reversioner, he 
is entitled to obtain the declaration: 
prayed for according to the provisions 
S. 42, Specific Relief Act, provided of, 
course the will is in fact invalid to any; 
extent. As regards the latter point, it 
was urged that it has not been shown 
that the occupancy tenancy which was 
bequeathed exceeded one-third of the 
estate of the deceased. But this point 
has not been raised till now. It must 
be noted in this connexion that the 
trial Court had granted a decree in 
favour of the plaintiff to the effect that 
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the will was valid to the extent of one- 
third share only. The defendants pre¬ 
ferred an appeal to the learned District 
Judgre, but they did not contest the 
trial Court’s decree on the above ground. 
In these circumstances, it may be pre¬ 
sumed that the trial Court’s finding in 
that respect was accepted by the defen¬ 
dant-. I accept the appeal and restore 
the decree of the trial Court. Plaintiff 
will get one-third of liis costs through¬ 
out. 

K.S. Api)eal accepted. 
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Bhidk, J. 

TtnAinu La! Pritlii Mai —Judgment- 
debtors—.Appellants. 

V. 

Shanti hal and others —Decree-holders 
—Respondents. 

Misc. First .\ppeal No. 2100 of 1931, 
Decided on 24th November 1932, from 
order of Sub-Judge, First Class, Gurgaon, 
D/- otli November 1931. 

Civil P. C. (1908), O. 21. Rr. 68 and 90— 
Material irregularity resulting, substantial 
loss illustrated—Sale can be set aide if judg¬ 
ment-debtor gives security for making up de- 
ficency.if any. on resale, 

X sale was licld before the expiry of 30 days 
from tlio date on which the proclamation was 
affixed on the court-liouso and the decree-holder 
himself purchased the properly for about half the 
value estimated by himself at the time of attach¬ 
ment. It was also in evidence that the number- 
of bidders present was small: 

Held: that the holding of the sale within 
30 days was a matoi'ial irregularity: that 
taking into consideration the number of 
bidders present and the low price fetched, the 
material irregularity has resulted in substantial 
loss and that the sale can be set aside and resold 
if the judgment-debtor gave security for making 
up the deficiency, if any, on the resale: 20/. A. 
176,i?i?bon. ’ [P186C2] 

Jagan Nath Aggnrwal —for Appellants. 

Fakir Chand —for Respondents. 

Judgment. —^This is an appeal from 
•an order of the Subordinate Judge, 
First Class, Gurgaon, confirming the 
sale of certain houses and shops at 
Hodal and Palwal in execution of a de¬ 
cree. The judgment-debtor raised ob¬ 
jections to the sale on the ground of 
material irregularities in the proceed¬ 
ings resulting in substantial loss, but 
these objections were dismissed by the 
learned Senior Subordinate Judge and 
the sale was confirmed. From this deci¬ 
sion the judgment-debtors have pre¬ 
ferred this appeal. The learned counsel 
for the appellant has urged that the 
proceedings as regards the auction of 
the property were entirely fictitious, but 
this contention does not appear to be 


borne out by any evidence on the record. 
There were apparently bidders at both 
the places and the bids were duly re¬ 
corded. It is not sho^vn that the bidders 
were fictitious persons or were even 
connected with the decree-holder in any 
way. The second contention of the 
learned counsel was that the sale pro¬ 
claimed had not been affixed on the 
court-house and that the sale had taken 
place before the expiry of 30 days 
even from the affixation of the pro¬ 
clamation of the properties which were 
to be sold. The sale took place on 
17th April 1931. The learned Subordi¬ 
nate Judge has held that the proclamation 
must have been affixed on the court¬ 
house between the 2nd and 7th March. 
1931, but this finding appears to be 
based on mere conjecture. There was 
no positive evidence to show whether 
the proclamation was affixed on the 
court-house and if so on what day. 
According to the provisions of O. 21. 
R. 54, the proclamation should have 
been affixed on the court-house after 
it was affixed on the property. It 
was held in Tasaduck v. Ahmed Hos- 
sein (1) that holding of sale before 
the expiry of 30 days from the date on 
which the proclamation is affixed on 
the court-house is a material irregu¬ 
larity. ' 

The learned counsel for the respon¬ 
dent urged that even if the irregularity 
in question is held to be material there 
is no positive evidence to show that 
there was any substantial loss. But it 
appears from the evidence that the price 
for which the decree-holder has pur¬ 
chased the properties is about half of the 
value estimated by the decree-holder 
himself at the time of attachment. Consi¬ 
dering the small number of bidders at 
the sale and the low price realized 
it seems to me fair to infer in the cir¬ 
cumstances that the material irregula¬ 
rity complained of has resulted in sub¬ 
stantial loss. The learned counsel for 
the respondent stated that if the pro¬ 
perties are to be resold, the appellants 
should give security for making up the 
deficiency, if any, on the resale. This 
seems reasonable and the learned coun¬ 
sel for the appellants has no objec¬ 
tion to tills. I accordmgly accept the 
appeal; and setting aside the order of 
the learned Senior Subordinate Judge 
direct that the properties be resold. The 
judgment-debtors will give security for 
making up of the deficiency in case the 
properties are eventually sold at less 
than the price at which they 
purchased by the decree-holder. The 

1. (1894) 21 Cal 6^20 I A 176 (P Ch 
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properties will be resold subject to the 
liling of the security in the Court be¬ 
low within such time as may be lixed 
by the learned Senior Subordinate 
Judge. The appellants will get costs of 
this appeal. 

K.S. Order accordinfiJij. 
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Bhide, J. 

D'uni Chand-Daulat Rain —-Plaintiffs 
—Appellants. 

Y. 

Jita Rain and others —Defendants— 
Respondents. 

Second Appeal No. 2255 of 1929, 
Decided on 20th October 1932, from de¬ 
cree of Dist. Judge, Amritsar, D/- 27bh 
June 1929. 

Provincitkl Insolvency Act (1920), S. 51— 
Annulment of adjudication — Debt not in¬ 
cluded in schedule—Creditor can pursue his 
remedy. 

Tile consefiucnces of annulment of adjudication 
are different to those of a discharge, and on the 
•annulment of adjudication there is nothing to 
prevent a creditor from pursuing his remedy in 
a Court of law if his debt has not been scheduled 
in the insolvency proceedings. In such a case 
S. 51 is no bar: A. I. H. 192G Lah. 4fi9, /?W. on. 

[P 1S7 C 2] 

J. G. Sethi —for Appellants. 

Judgment .—This appeal was heard 
-ex parte as the respondents failed to 
-appear though sufficiently served. The 
imaterial facts are briefly as follows: 
The plaintiff had obtained three decrees 
■against defendants 1 and 2 and taken 
out execution. He attached certain money 
belonging to defendant 1 in the hands 
of Bawa Basant Singh who had been 
■appointed receiver in another case. In 
pursuance of the attachment three cheques 
tvere given to the plaintiff in satisfac¬ 
tion of his decrees but before the 
cheques could be cashed defendants 1 
and 2 were declared insolvents and 
the insolvency Court issued an injunc¬ 
tion to the Punjab National Bank res¬ 
training them from paying the cheques. 
During the insolvency proceedings 
the plaintiff applied for the payment 
of the cheques, but the learned Judge 
of t^t Court rejected the application, 
holding that the property had vested 
in the trustees who were appointed to 
take charge of the insolvency estate ac¬ 
cording to a composition scheme agreed 
to by the creditors. Subsequently the 
plaintiff instituted the present suit for 
recovery of the amount of the cheques 
■with interest thereon. The suit was 
•decreed by the trial Court but was 
^smissed on appeal by the District 
Judge. The plaintiff has now preferred 
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a second appeal. Tlic learned coinc-cl 
tor the appellant lias ui-o-cd il.at ilu' 
adjudicaiiou of the defendants was aa- 
nnllcd niter lltc compo .itl(>n scIkmuc 
lind ])een saiKaioned, and that in [Uo 
rircinn^tances tlicic was no laa^jn w!\y 
ihc plainiilf should not have bv-n 
granted a decree on the ]>a'i^ ni' ihc 
cheques \vhich had been issued in his 
favour. The learned Dbiri. i judge lias 
relied on S. 51. Piawincial h'.r.cihonry 
Act, but that section docs not appear 
to be a Ixir jii the way of tlic plahitilY 
as the adjudication was nnnulied. It has 
been pointed out in Khalilul R(ihn]an\ 
V. Ram SaruD (1) tliat tlic eonsc-l 
quences of annulment of adjudiratiun! 
are different to those of a discharge; , 
and that on the annulment of adjudica-. 
tion there is notliing to prevent a crc-| 
ditor from pursuing his remedy in a 
Court of law' if his debt has nut been! 
.scheduled in the insolvency proceedings. 
In the present case the plaintiff's deln 
had not been so scheduled. 1 am there¬ 
fore of opinion that the plaintiff's case 
should have been decreed. I may iioie 
that the plaintiff does not now- claim 
any decree against the trustees who 
were appointed in the insolvency pro¬ 
ceedings. I accordingly accept the ap¬ 
peal and grant the plaintiff a dcrrcc 
for Rs. 1.453-12-0 (as awarded 
by the trial Court) with proportionate 
costs throughout against defendants 1 
and 2 

K.S. __ or. 'i'iitt'd, 

1. I K 102G Lah i C 2C1. 

A. I R. 1933 Lahore 187 (2) 

Tapp, J. 

Fateh Alam and anotha —Appollants. 

V. 

Ghulavi Sarivar and o»ei//<?r~“Rcspon- 
dents. 

Second Appeal No. 174S of 192S, De¬ 
cided on 21st November 1932, from do- 
creo of Addl. Disk. Judge, Jhclurn, D;- 
13th April 1928. 

(a) Custom (Punjab)—Gujrat District—Pro¬ 
perly bequeathed to daughter making her 
absolute owner—Son-in-law made khanada- 
mad—Daughter acquires absolute estate. 

By tbe custom in Gujmt Digtrict where a fa¬ 
ther bequeaths property in favour of his daugliter 
making her absolute owner of his property after 
bis death and appoints the son-in-law as his 
kbanadamad, the danghler acquires an absolute 
estate to which there is no reversion; and an alie¬ 
nation by her cannot be challenged byuuothcr 
female in the .absence of a custom to that effect: 
16 P. R. 1910; A. J. li. 1924 Lah. 187; 1-35 P. Ji. 
1908 ancl 48 P. ye. 1910. i?e/. [P 189 Cl] 

(b) Custom (Punjab) — Alienation by female 
—Right of another female to contest. 


Dateh Alam v. Ghulam SAinvAii 
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A female Las no right to contest an alienation 
by another female unless she is an immediate 
heir and the alienor possesses a limited estate. 

[P 189 C 2] 

Fakir Chanel and Asad Ullah Khan — 
for Appellants. 

Ghulam Mohiyxiddin — for Eespon- 
dents. 

Judgment. —Gilani Bakhsh a Gujar 
of Gordhanwala in the Khavian Tahsil 
of the Gujrat District, who died on 
28th January 1894, by a will dated 
29ih September and registered on 2nd 
October 1891, bequeathed the whole 
of his estate in equal shares to his two 
daughters, Mt. Nur and Mt. Niamar 
Bibi. Mt. Nur married Fazal Haiti and 
Mr. Niamat Bibi married one Nawab 
Shah. Both Fazal Haiti and Nawab 
Shah were j Chanadamads . Mt. Nur 
bore no children \tdViTe Mt. Niamat 
Bibi Bore a son named Ghulam Sarwar, 
and he and his mother Mt. Niamat 
Bibi arc the plainiiffs witich Fateh 
Alam, the son of Fazal Haiti by an¬ 
other wife (Mt. AfzaL Bibi), his step 
mothers, Mt. Fateh Bibi and Mt. 
Nur, the two widows of Fazal Haiti, 
are the detendants in the suit to wliich 
tltis second appeal relates. 

.After the death of Gilani Bakhsh his 
landed property was mutated in favour 
of his widow on 23rd July 1894, in 
contravention of the will of Gilani 
Bakhsh. The widow however effected 
a gift of half the estate in favour 
of Ahmad Bakhsh, a son of Mt. Nia¬ 
mat Bibi, and on the death of Ahmad 
Bakhsh this half-share was mutated 
in favour of his brother, Ghulam Sar¬ 
war, plaintiff, on 15th June 1897. It 
appears that Mt. Nur brought a suit 
against her mother, the widow of Gi- 
liani Bakhsh, for her half-share in the 
estate as conveyed by her father’s will 
and there was a decree by consent on 
17th December 1894, mutation being 
effected as regards this half-share in 
favour of Mt. Nur on 17th February 
1895. On 12th December 1896, Mt. 
Nur made a gift of her share in the 
estate by a mutation to her husband 
Fazal Ilalii. A dispute arose in conne¬ 
xion with this alienation by Mt. Nur 
and it appears that some settlement was 
arrived at by which it was agreed that 
the half-share of Mt. Nur would re¬ 
vert to her on the death of her 
husband Fazal Ilahi. He died in 1917, 
and the share _ held by Mt. Nur was 
then mutated in equal shares in her 
name and the name of Mt. Fateh Bibi, 
the other widow of Fazal Ilahi and 
Fateh Alam, the son of Fazal Ilahi 


by Mt. Afzal Bibi. This mutation .was 
attested on 28th December 1918, and 
the present suit was brought by Ghulam 
Sarwar, and Mt. Niamat Bibi, for a 
declaration that the alienation in favour 
of Mt. Fateh Bibi and Fateh Alam 
should not affect the reversionary rights 
on the death of Mt. Nur. The suit was 
decreed by the trial Court and an ap¬ 
peal against this decree was dismissed 
by the District Judge. On second ap¬ 
peal the case was remanded to the 
District Judge for re-decision after de¬ 
termination of the following points: (1) 
the nature of the estate acquired by 
Mt. Nur under the will of her father 
Gilani Bakhsh; and (2) whether the 
plaintiffs, one of whom is a female,, 
have established a custom to contest 
the alienation made by Mt. Nur. 

The learned District Judge had held 
that the estate acquired by Mt. Nur 
under her father’s will was a limited 
one and that the plaintiffs had esta¬ 
blished their right in the circumstances 
to impeach the alienation in favour of 
the defendant Fateh Alam and Mt. 
Fateh Bibi. The appeal was again dis¬ 
missed and the defendants have come 
up to this Court on second appeal. 
Now, a persual of the will of Gilani 
Bakhsh clearly shows, in my opinion, 
that an absolute estate was conferred 
by the devise r on both his daughters, 
Mt. Nur^nd Mt. Niamat Bibi. Gilani 
Bakhsh refers to Ms daughters as being' 
his heirs and states that after Ms death 
they will be the owners malik of all Ms 
property moveable and immovable, and 
that they alone will have any concern with 
his estate. The testator further men¬ 
tions that he has no collaterals what¬ 
ever and that the husbands of Ms 
daughters are his khanadamads or 
resident sons-in-law. At the end of the 
document there is a clause to the effect 
that if a son is born to Gilani Bakhsh, 
after execution of the will he is to be 
the heir according to custom. I am not 
prepared to agree with the contentions 
of Mr. Ghulam Mohiuddin that by this 
will Gilani Bakhsh conveyed notMng 
more that a mere khanadamad estate 
limited in nature and that the wiB 
was only made in order to provide evi¬ 
dence of the husbands of his two 
daughters being khanadamads. In de¬ 
vising Ms property as he did, Gilani 
Bakhsh appears to have followed cus¬ 
tom as it prevailed in the Gujrat Dis¬ 
trict and as contained in the Customary 
law of that district, Vol. 9. Accord¬ 
ing to the questions and answers at 
p. 28 of the volume in question the 
custom of khanadamadi prevails ' in 
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every principal tribe and on the death 
of the proprietor his property devolves 
on the daughter. On the death 
of the daughter it goes to her son or 
her daughter and on the extinction of 
the khanadamadi line, male or female, 
it reverts to the original owner. Fur¬ 
ther at p. 26 of the same volume, 
the answer to question 60 shows in re¬ 
gard to all tribes, that as regards au- 
eestral immovable property, daughters 
inherit in the absence of male lineal 
descendants through males, the widow 
and collaterals of the fifth degree. Fur¬ 
ther, that daughters inherit like sons 
if they are khanadamads. At p. 27 
the answer to question 63 shows that 
the daughter who is a full heir has 
power to alienate the property which 
she inherits. It is true that the prin¬ 
ciple underlying the custom of khana- 
•damadi is to benefit the daughter and 
her issue and, on the extinction of her 
line the property ordinarily reverts to 
the line of the original owner, and, in 
such circumstances, prima facie the 
plaintiffs as grandson and nephew of 
the original owner might perhaps be 
regarded as reversioners. In the ;?rc- 
sent case however it is clear that, 
from the terms of the will and, ac¬ 
cording to the custom prevailing in 
the Gujrat District, Mt. Nur acquired 
an absolute estate to which there was 
no reversion. 

As regards the right of the plaintiffs 
to challenge the alienation by Mt. Nur 
in favour of Fateh Alam and Mt. Fateh 
Bibi, reference has been made to 
Maqsudulnisa v. Kaniz Zohra {l),Diwan 

Singhv. Amir Singh ( 2 ) ^n<diNawaz Khan 

V. Zohrajan (3), and was urged, as re¬ 
gards Mt. Niamat Bibi, that she as a 
female can object to an alienation by 
another female if she is an immediate 
heir and the alienor has only a life- 
interest. The learned District Judge has 
followed Dalipa v, Suraj Kaur (4) in 
which it was held that the rights and 
privileges of a female heir have to be 
decided on the evidence of each parti- 
ctilar case and that the plaintiff in that 
case, a married daughter, who had suc¬ 
ceeded to her father’s estate had failed 
to prove that by custom among Dhillon 
Jats of the Ambala District, she had a 
right to contest alienations effected by 
her mother or step-mother. The learn¬ 
ed District Judge has quoted a refer¬ 
ence, in the course of the judgment in 
the 1916 case, to the refusal by a Full 

M (1908) 185 F B 1906. 

' (1910) 16 P B 1910=6 I C 814. 

I B 1924 Lah 187=78 I 0 688. 

(1910) 48 F B 1916=34 I 0 581. 
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Bench to lay down any general pro¬ 
position regarding a female’s right to 
challenge the alienation of an earlier 
female life incumbent and deciding that 
the rights and privileges of a female 
heir had to be decided on evidence of 
each particular case. The learned Judge 
in Dalipa v. Siiraj Kaur (4), further 
went on to observe that the decision of 
the Full Bench would preclude them 
from giving effect to the contention that 
a right of inheritance must of necessity 
comprise a right to protect the estate. 
I do not quite see how the observa¬ 
tions in Dalipa v. Suraj Kaur (4), have 
affected the principle laid down in the 
ruling of 1908, that a female has no 
right to contest an alienation by another 
female unless she is an immediate heir 
and the alienor possesses a limited 
estate. The facts in the present case 
clearly Indicate that Mt. Nur acquired 
an absolute estate and thus one of the 
conditions precedent to the right of 
challenge is not fulfilled. Secondly, the 
plaintiffs have entirely failed to establish 
any custom entitling a female to chal¬ 
lenge an alienation by another female. 
I hold therefore for the reasons stated 
above, that the plaintiffs were not en¬ 
titled to the declaration they sought 
and, accepting the appeal, I set aside 
the decree of the Courts below and 
direct that the plaintiffs’ suit be dis¬ 
missed, parties bearing their own costs 
throughout in the circumstances. 

K.S. Avpcal accepted. 
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Addison and Agha Haidar, J.T. 

Chandu Lal —Defendant^” Appellant. 

v. 

Bampat Mal and another —Plaintiffs 
and Defendants—Respondents. 

First Appeal No. 540 of 1927, De¬ 
cided on 15th November 1932, against 
preliminary and final decrees of Senior 
Sub.Judge, Delhi, D/. 29-11-1926. 

Hindu Law^— Religious endowment — Es¬ 
sential ingredient in sankalp and samarpan. 

Tlie essential ingredient when dedicating to 
the public or to God which constitutes a gift 
whether of moveable or immovable property in 
the Hindu law is the sankalp and the samarpan 
whereby the property is completely given away 
and the owner completely divests himself of the 
ownership in the property. Therefore in the ab¬ 
sence of such sankalp and samarpan, the mere 
fact that marriage parties used to be put up in a 
dharmasala built by a person or the fact that the 
dharmasala is built as a memorial to a dead man 
without an express dedication to the public does 
not make such dharmasala a public trust; 

1924 Pat. 667^and A. I. R. 1931 Pat. 275, Foil.', 
16 All. 412 and A. 1. R, 1921 Sind 1, Appr. 

[P 191 0 1, 2 
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][Ie]i({7' Chand Mahajan and Jlcin Raj 
Mahajan —for Appellant. 

Slta^nair Chand, Qahul Chand and 
Ajit Parshad —for Respondents. 

Addison, J .—This suit was brought 
by Rampat Mal iind Chhuttan Lal, Jain 
Aggarwals of Najat'garh in the Delhi 
Province, against Molar Mal, under the 
proNisions of S. 92, Civil P. C. Ac¬ 
cording to the amended plaint of 1st 
April 1926, it was alleged that there 
was a dharamsala in Najafgarh which 
had attached to it a shop with one room 
as well as a shop containing two rooms 
and that this dharamsala had been built 
lor the public welfare with funds left 
l)y one P'alch Chand cousin of the de¬ 
fendant and in pursuance of his will. It 
was further alleged that the Jain Pan- 
chayat had eliected certain repairs, that 
the defendant Molar Mal had been ap¬ 
pointed muttawali and that as on 17th 
December 1924, Molar Mal had sold 
the shop with two rooms he should be 
held not to be discharging Ms duties 
property as a muttawali of the trust 
founded by the deceased Fateh Chand. 
It was therefore prayed that Molar Mal 
be removed from office and certain 
other persons be appointed muttwalis 
and that a declaration should be given 
that the dharamsala along with both 
the shojis was wakf property. In his 
pleas Molar Mal denied tliat Fateh 
Chand had left any will. He alleged 
that he was Fateh Cliand’s heir and 
that with some of the money inherited 
from Falch Chand he built the dharam¬ 
sala in memory of Fateh Chand but the 
shops he kept for his personal use. He 
further stated that there was a com¬ 
promise with the brotherhood about tMs 
maucr, entered into on 16th Apiil 1917. 
This compromise is evidenced by dupli¬ 
cate deeds signed by Molar Mal and 
witnessed by four of the panches. One 
of these deeds was kept by Molar Mal 
and the other was kept by one of the 
panches Mattamal, D. W. 4. It was 
stated in this agreement that Molar Mal 
would not alienate the dharamsala built 
by him or the shop with one room but 
that he had full power to alienate the 
shop with two rooms. It may be noted 
here that this shop has its doors facing 
away from the dharamsala and can be 
used without any interference uith the 
dharamsala. 

Chandu Lal, defendant 2, to whom 
tMs shop with two rooms was first 
mortgaged on 12th November 1919 
and then sold on 17th December 1924 
pleaded that the shop had no connexion 
with the dharamsala if there was any 
public dharamsala which he denied. The 


Subordinate Judge, First Class, held 
that the dharamsala was not built in 
accordance with the will of Fateh Chand 
though it was built by Molar Mal his 
heir according to the wishes of Fateh. 
Chand expressed before he died. He 
then went on to hold that the mere 
building of a dharamsala as a memorial 
in the very nature of tMngs showed 
that a public trust was intended. In 
his judgment there is no mention of 
any dedication to the public by Molar 
Mal as there should be on his findings 
that the trust was not established by 
the will of Fateh Chand. But he held 
that as some petty repairs had been 
done by the public and as marriage 
panics used the dharamsala, this was 
further evidence, apart from the fact 
tliat it was built in accordance with 
Fateh Chand’s wishes, of its being a 
public trust. The person who sold the 
land, on wMch the dharamsala was 
Puilt, to Molar Mal on 3rd April 1914, 
stated in the deed that the vendee in¬ 
tended constructing a dharamsala for 
the public welfare. This too was con¬ 
sidered an important piece of evidence 
by the Subordinate Judge. He there¬ 
fore gave the declaration asked for that 
the dharamsala with the shops consti¬ 
tuted a public trust and he gave further 
directions as to the trustees, etc. Against 
this decision the vendee of the shop 
with two rooms, Chandu Lal, has pre¬ 
ferred this appeal. TMs is not a case 
of a trust founded long ago, as to which 
there can be no evidence of dedication. 

It was only founded in 1915-16, and 
Ave must expect that if there was any 
dedication, persons would still be alive 
who were present at the dedication: and 
who could give evidence as to tMs, 
Admittedly there is no such evidence. 
Counsel for the respondents however 
attempted to argue that it was esta¬ 
blished on the record of evidence that 
the dharamsala was founded in accord¬ 
ance with the oral will of Fateh Chand 
whose heir Molar Mal was. If that 
were so, of course there need have been 
no dedication by Molar Mal. It is clear 
however from the evidence that there 
was no oral will by Fateh Chand to the 
effect that the dharamsala should be 
built in Ms memory by Ms heir though 
lie did e.xpress before his death a pious 
wish that some memorial should be built 
in Ms memory. (Evidence was the^ 
discussed and the judgment proceeded). 
Molar Mal therefore must be held to 
be the founder of the trust, if any. It 
was thus necessary to prove dedication. 
In para, 438 of Mayne’s Hindu Law. 
9th Edn., occur the following Avords: 
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“The last case arises whore the founder applies 
his own property to the creation of a pagoda or 
any other religious or charitable foundation, 
keeping the property itself, and the control over 
it, absolutely in his own hands. The community 
may be greatly benefited by this arrangement, 
so long as it lasts, but its continuance is entirely 
lit his own pleasure. It is like a private chapel 
in a gentleman’s park, and the fact that the 
public have been permitted to resort to it will 
not prevent its being closed, or pulled down, 
provided there has been no dedication of it to 
the public.” 

These remarks apply with full force to 
the present case. Similarly, in Dakhni 
Din V. Rahimunnissa (1), it was held 
that the mere fact of the owner of land 
having erected a temple and planted a 
grove thereon did not of itself, without 
any further evidence, indicate a dedi^ 
cation to God and a cessation of the 
rights of private ownership in respect 
of such land. This disposes of the 
argument of the Subordinate Judge. 
First Class, that the mere fact that 
Molar Mai built the dharamsala in ac¬ 
cordance with the wishes of Fateh 
Chand showed that he meant to consti¬ 
tute a public trust: see also, Goverdhan 
Gir V. Vishin Gir (2). Further, the 
evidence as to user is consistent with 
the fact that it remained a private in¬ 
stitution. Molar Mai used to keep the 
keys and permission to use it was ob¬ 
tained from him. Marriage parties used 
to be put up there but that does not- 
constitute a public trust. There is some 
evidence that one Jia Ram once white¬ 
washed the building but Molar Mai 
has denied this and stated that what 
happened was that he begged some 
nioney from Jia Ram with which !hie 
himself did the white-washing. Again^ 
there is some evidence that one Durga 
Pershad of Ferozpore built a pardha 
wall on the roof in order to protect 
the privacy of the Mahomedan neigh¬ 
bours when marriage parties used the 
roof. The books of Durga Pershad have 
not been called nor has he been put 
into witness box. In my judgment 
the evidence does not establish that he 
spent any money on this institution. 
In fact, there is no realible evidence 
of any kind as to de^cation or endow¬ 
ment unless the duplicate documents of 
1917 be looked at. If they are admissible 
in evidence they afford some proof that 
Molar Mai set aside the dharamsala 
and one shop ’ for public use but re¬ 
tained ihe shop in dispute as his own. 
This of^ourse he had a perfect right 
■"to do he was the founder. It was 

l..(1894) 16 All 412=(1894) AWN 184. 

A I B 1931 Sind 1=68 I 0 870=16 S L B 


not necessary for him to dedicate more 
than he wished to do. 

In Deosaran Bharthi v. Deoki Bhar- 
ihi (3) and Bhckdhari Singh \\ Sri 
Ramchand Raji (4) there is a long 
discussion as to what is essential when 
dedicating to the public or to God such 
like property as a dharamsala, etc., 
“Creation of a trust for religious pur¬ 
poses,” it is said “no doubt finds favour 
in the Hindu law just in the same 
\vay as it does in the other communi¬ 
ties and the essential ingredient which 
constitutes a gift whether of mo\eable 
or immovable property in the Hindu 
law is the sankalp and the sainarpan 
whereby the property is completely 
given away and the owner completely 
divests himself of the ownership 
in the property. In Hindu law there 
must be a true sankalp and samar- 
pan.” Of this ceremony there is no 
evidence^ and as I have already re¬ 
marked in such a recent case of alleged 
dedication proof of user only would 
scarcely be sufficient; while such proof 
that there is of user is consistent with 
the private ownership of Molar Mai. 
Of course as there is no appeal by 
Molar Mai as regards the dharamsala 
and the shop with one room, the decree 
must stand as regards them. For the 
reasons given however I would accept 
the appeal of Chandu Lai, the vendee 
of the shop with tw’o rooms, and set 
aside the preliminary and final de¬ 
crees of the Court below as regards that 
shop. That is, the suit will be dismissed 
so far as that shop is concerned and a 
declaration given that it belongs to the 
vendee. The appellant will get his 
costs in both the Courts from the plain¬ 
tiffs. 

Agha Haidar, J .—I agree. 

K.S. _ Order accordingljj. 

3. A I R 1924 Pat G57=80 Tc 030=3" Pat 
842. 

4. A I R 1931 Pat 275=180 I C 290=10 I'at 
888 . 

A. 1. R. 1933 Lahore 191 

Bhide, J. 

Kalwant Bai and others —Plaintilfs-- 

Petitioners. 

V. 

Fonseca & Co. —Defendants — Oppo¬ 
site Parties. 

Civil Revn. Petn. No. 469 of 1932, 
Decided on Ist December 1932, for revi¬ 
sion of order of Sub-Judge, Third Class, 
Ambala, D/- 18th March 1932. 

Civil P.C. (1908), Ss. 10, 115 and 151— 

- Stay order —Revision. 
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An order staying proceedings in a suit under 
S. 10 being of an interlocutory character no re¬ 
vision is competent: A. /. jR. 1022 Z/a7t. 54; 
A. I. R. 1923 Lah. G15; A. I. R. -1924 Lah. 567; 
A. I. Ji. 1929 TjoJi. 662 and A. I. R. 1924 Lah. 
425, Foil.] 61 I. C. 830 and .1. I. B. 1925 Lah. 
144, not Foil. 

And the High Court will not interfere under 
S. 151, Civil P. C. or S. 107, Government ofindia 
Act, unless the circumstances of the case justify 
such intoi'feroncc. [P 192 C 1] 

AcJihru Bam —for Petitioners. 

Bishan Narain and Sri Ram — for 

Opposite Parties. 

Judgment. —This is a petition for 
revision of an order of the Subordi¬ 
nate Judge, Third Class, Ambala, stay¬ 
ing proceedings in a suit under S. 10, 
Civil P. C. A preliminary objection is 
raised that the order being of an inter¬ 
locutory character no revision is com¬ 
petent. The following authorities have 
been cited viz., A. /. R.. 1922 Lah. 
54, A. /. R. 1923 Lah. 615, A. /. R. 
1924 Lah. 567, and A. /. R. 1929 
Lah. 662. The learned counsel for the 
petitioners has referred to Bishen Devi 
V. Bishen Chand (1) and A. /. R. 1925 
Lah. 144. There seems to be a con¬ 
flict of authority_ on^ the point, but the 
weight of authority in this Court seems 
to be against the petitioner. The Full 
Bench decision in this Court in Lat 
Chand Mangal Sen vi Behari Lai Mehr 
\Chand (2) is also against liim. The 
learned counsel has suggested inter¬ 
ference under S. 151, Civil P. C., or 
S. 107 of the Government of India Act, 
and has referred in this connexion to 
A. I. /?. 1930 Lah. 525. But I do 
not think there is any justifiication for 
adopting this course at least in the 
circumstances of this case. I dismiss 
the petition with costs. 

K.s. _ Petit ion dismissed. 

~1. '(19Ti) 61 I C 830. 

2. A I R 1924 Lah 425=84 I C 259=5 Lab 
2SS (F B). 
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»TAi Lal, J. 

Bishan Si7igh — Jud^^ment-debtor — 
Petitioner. 

V. 

Gurmukh Ram Wadhawa Ram —De¬ 
cree-holder—Opposite Party. 

Civil Bevn. Petn. No. 296 of 1932, 
Decided on 17th October 1932, against 
order of Disfc. Judge, L^^allpur, D/- 18th 
April 1932. 

;}c Provincial Insolvency Act (1920), S. 52 
—Interim receiver appointed—Money decree- 
holder—Execution proceedings by, are with¬ 
out jurisdiction. 

Accoi'ding to S. 52 as uo amondod, there is no 
. difference between a receiver appointed after ad¬ 


judication and an interim receiver so far as the 
right of a decree-holder in a simple money-decree 
to execute his decree by attachment and sale of 
tho insolvent’s property is concerned and that 
such property vests in the interim receiver in the 
same manner as in a receiver appointed after ad¬ 
judication. The execution proceedings taken at 
the instance of the decree-holder, are against the- 
provisions of S. 52 and without jurisdiction and 
must therefore be set aside : A. I. R. 1930 Lah. 
S51, Diss. fro7n. [P 192 C 2] 

^ Madaii Lal for J. G. Sethi —for Peti¬ 
tioner. 

Shah Nawaz —for Opposite Party. 

Judgment. —The facts are stated in 
detail in the judgment of the learned 
District Judge and need not be re¬ 
peated here. The respondent has at¬ 
tached certain property of his judgment- 
debtor in execution of a simple money 
decree. It appears that the respondent 
is also a mortgagee of the same pro¬ 
perty and attachment is subject to his 
rights as a mortgagee. In the mean¬ 
time proceedings are being taken to 
adjudicate the judgment-debtor as an 
insolvent and an interim receiver has 
been appointed. The learned District 
Judge has, following A. I. R. 1930 
Lah. 851, the correctness of which 
however he is inclined to doubt in view 
of a decision ' of the Madras High 
Court, held that the appointment of an 
interim receiver cannot affect execu¬ 
tion proceedings taken at the instance 
of a decree-holder and that in this res¬ 
pect there is a difference between a 
receiver apponited after adjudication and 
an interim receiver. A contrary view to 
that taken in A. /. R. 1930 Lah. 851 
was taken by a Division Bench of this 
Court in J^adho Ram Budh Singh v. Rai 
Kishan (1). In that case the previous 
cases of the Madras High Court and of 
other Courts were considered and it 
was held that, according to S. 52. 
Provincial Insolvency Act, as now am¬ 
ended, there is no difference l:^t^yeen a 
receiver appointed after adjudication 
and an interim receiver so far as the 
right of a decree-holder in a simple 
money decree to execute his decree by 
attachment and sale of the insolvent’s 
property is concerned and that such 
property vests in the interim receiver 
in the same manner as in a receiver 
appointed after adjudication. That be¬ 
ing so, the execution proceedings which 
have been taken in the Courts below at 
the instance of the decree-holder, the 
respondent, must be held to be against 
the provisions of S. 52, Provmcial 
Insolvency Act, and without junsdiction 
and must therefore be set aside. 

1. A I R 1932 Lah 471=138 I 0 321. 
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The respondent claims to be a mort¬ 
gagee of the property which has been 
attached. It is obvious that lus rights 
as a mortgagee, whatever they may be, 
cannot be affected by this order and 
those rights must be dealt with as pro¬ 
vided in the Pro\incial Insolvency Act, 
in case the receiver proceeds to dis¬ 
pose of the property. If the property 
was attached from the possession of the 
respondent or was taken possession of 
by the receiver from his possession then 
presumably it will hav'e to be returned 
to him if the insolvency proceedings 
subsequently fail. This is however a 
matter which is not directly before me 
and I have merely mentioned it as the 
learned counsel for the respondent was 
apprehensive that his rights as mort¬ 
gagee may suffer by this order. I ac¬ 
cept this appeal and, setting aside the 
order of the learned District Judge and 
also of the executing Court, hold that 
the rights of the insolvent (judgment- 
debtor) vest in the receiver and are 
not capable of being sold in execution 
proceedings at the present stage. In 
view of the fact that the judgments of 
the Courts below had the support of a 
judgment of this Court, 1 leave the 
parties to bear their own costs. 

R.K. Appeal accepted, 

^ A. I. R. 1933 Lahore 193 

Addison and Agua Haidak, JJ. 

Fazal Din and others —Defendants— 
Appellants. 

V. 

Milkha Singh —Plaintiff—Respondent. 

Second Appeal No. 1469 of 1926, 
Decided on 8bh November 1932, from de- 
■oree of Dist. Judge, Amritsar, D/- 8th 
March 1926. 

sj? (a) Transfer of Property Act (1882), 
iS. 58 (d)—Suit for possession by mortgagee— 
'Court need not consider as to passing of full 
^lonsideration at this stage. 

Where a mortgagee files a suit for possession 
«impliciter on the mortgage-deed the Court need 
nob consider as to whether the full consideration 
has passed. If it finds that much of the consi¬ 
deration is paid the mortgagee is entitled to pos¬ 
session. The exact sum to be paid need not be 
determined till the time of redemption : 66 P. B. 
J.912; A. I. B. 1919 Oudh 78 and A. I. B. 1928 
Lah. 668 , Bef. [P 193 c 2] 

(b) Practice — Court cannot grant more 
:than what is asked in plaint. 

Whore the plaintifi asks, for possession of one- 
fourth of a land, the Court cannot allow him to 
take possession of the whole land. [P 194 c 1 ] 

Shamair Chand and Qahul Chand — for 
Appellants. 

Badri Das, Fakir Chasid and Chandar 
•Oupta —for Respondent. 

1933L /25 & 23 
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Addison, J .—One Milkha Singh sued 
h)hi, Ghulam Mohanunatl, Raliiin 
Bakhsh and Diwan Chand for posses¬ 
sion of 151 kanals 4 niarlas of land 
mi the basis of four mortgage-deeds. 
Diwaii Chand was an alienee from the 
other defendants of a small poriion of 
the mortgaged land. The hrst three 
mortgages were in favour of the plain¬ 
tiffs’ father while the fourth, dated 21st 
December 1919, was entered into after 
the plaintiff’s father had died and while 
the plaintiff was a minor. It was 
arranged by the plaintiff’s mother in 
conjunction with one of his father’s re¬ 
latives Wadhawa Singh. Certain pleas 
were taken as to want of part of the 
consideraiiop, etc. It was also pleaded 
that the last mortgage-deed had been 
cancelled by the plaintiff liimself. The 
trial Judge held that consideration had 
passed for the iirst three mortgages and 
further held that the plaintiff himself 
had cancelled the fourth mortgage by 
notice dated 7th November 1922. It 
was also held that Diwan Chand was 
bound by the first three mortgages. 
Accordingly a decree was given to the 
plaintiff for possession of 202 kanals 
14 marlas of land on the basis of the 
first three mortgage-deeds. Against this 
decision Diwan Chand preferred one 
appeal wliile the three original mort¬ 
gagors preferred another appeal in the 
Court of the District Judge. Diwan 
Chand’s appeal was dismissed but the 
appeal of the mortgagors was accepted 
to the extent that the area of the land 
was reduced from 202 kanals 14 marlas 
of land to 75 kanals 16 marlas of land 
as it was held that the plaintiff was 
only entitled to possession of that area. 

Against this decision the oiigir.al mort¬ 
gagors have preferred this appeal. The 
first point taken was that the District 
Judge had not held that full considera¬ 
tion had passed so far as the first three 
deeds were concerned and that he should 
have^ gone into this question and set- 
tied it at this stage though the suit was 
one for possession simpbeiter on the 
rnortgage-deeds. In the first place the 
the District Judge has given a finding; 
that the defendants, i. e., the original 
mortgagors, have not proved want of 
consideration. Even if he had not done 
so there is ample authority that this is 
not the stage at which this matter 
should be gone into. Much of the con¬ 
sideration certainly was paid and the 
mortgagee is entitled to possession. The 
exact sum to be paid need not be deter¬ 
mined till the time of redemption. The 
only authorities on this point which 
need be referred to are v. 
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Suliani Mai (1), Gokul Prasad v. SUla 
Prasad ( 2) and Hari Ram v. Mahim 
Shah (3). The second point taken was 
that the learned District Judge had 
made a mistake in allowing the whole 
of 6 kanals 2 marlas comprised in 
khasra No. 2968 to be taken posses¬ 
sion of by the mortgagee as in his 
plaint he only asked for one-fourth of 
that khasra number. This is correct 
and the appeal must be technically ac- 
'cepted and the area decreed reduced 
to 71 kanals 14 marlas, i. e., khasra 
No. 2968 is not decreed in whole but 
only as regards a one-fourth share in 
it. This relief the appellants could have 
got without coming here as it was mere¬ 
ly a clearical error which could have 
been corrected by the learned District 
Judge. I would therefore allow the 
respondent-mortgagee his costs of this 
appeal. 

Agha Haidar, /.— I agree. 

K.S. Order accordinoly. 

1. (1912) CG P R 1912=13 I C 559. 

2. A I R 1919 Oudh 78=56 I C 348. 

3. A I R 1928 Lab 068=111 I C 519. 

A. I. R. 1933 Lahore 194 
Bhide, J. 

Punjab National Bank, Ltd. —Defen¬ 
dant—Appellant. 

V. 

Mathra Das and anothe) —Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 1238 of 1929, 
Decided on 1st November 1932, from 
decree of Dist. Judge, Ambala, D/- 31st 

January 1929. 

Evidence Acl (1872), S. 91~Bahi entry 
regarding partition unregistered and con¬ 
sequently inadmissible—Factum of partition 
con be proved by oral evidence and bohi 
entry is admissible to prove nature of pos¬ 
session, but not terms of partition. 

In a suit brought in 1927 for declaration that 
a certain property had fallen to the plaintiff by 
virtue of a partition plaintiff relied on a bahi 
entry of 1912 in support of the part*“'on which 
was held to be inadmissible in eviden*.e for want 
of registration. 

Held: that oral evidence was admissible to 
prove the factum of partition, that the bahi 
entry can be looked into for ascertaining the 
nature of plaintiff’s possession, that the date of 
the entry was not a term in the partition within 
the meaning of S. 91 and that it was admissible 
to prove plaintiff’s adverse possession from that 
date: A. I. B. 1919 P. C. 44 and A. I. R. 1923 
Lah. 495, Bel. on.] 98 I. C. 940, Ref. [P 194 C 2] 

Muka7id Lai Puri —for Appellant. 

Fakir Chand —for Respondents. 

Judgment. —Civil Appeals Nos. 1238. 
1685 and 1686 of 1929 are connected 
and can be disposed of together. These 
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appeals arise out of three different -^tsf 
instituted for a declaration that the pro¬ 
perties in dispute had fallen to the 
share ^ of the plaintiffs by virtue of a 
partition. The plaintiffs relied upon an 
entry in a bahi in support of the alleged 
partition. This entry was held to be 
inadmissible in evidence for want of 
registration, but the Courts below have 
held that oral evidence was admissible 
to prove the factum of the partition 
and that the bahi entry could be looked 
at for ascertaining the nature of the 
plaintiffs’ possession. Relying upon the 
oral evidence and the document 
for these purposes it has been held 
that the plaintiffs had succeeded in es¬ 
tablishing their claim and the suits have 
been accordingly decreed. From this de¬ 
cision the Punjab National Bank, (who 
is the defendant in all the cases) has 
preferred second appeals. 

The only point for decision in the ap¬ 
peals is whether the learned District 
Judge was right in holding that oral 
evidence was admissible to ' prove the 
factum of pai'tition and whether the 
bahi entry could be looked at for as¬ 
certaining the nature of the possession 
of the plaintiffs. The view taken by the 
learned District Judge is undoubtedly 
supported by Sheo Karan v. Chiranji 
Lai (1) to which he has referred. The 
learned counsel for the appellant con¬ 
ceded that although the bahi entry was 
not admissible to prove which of the 
properties had been allotted to the 
plaintiffs the fact that the plaintiffs were 
no longer members of the joint family 
but were separate in status could be 
proved by oral evidence. He however 
contended that the bahi entry was nor 
sufficient to prove that the plaintiffs 
had acquired title by adverse posses¬ 
sion over 12 years. The entry being 
of the year 1912 and the suit having 
been instituted in the year 1927 the 
exclusive possession enjoyed by the 
plaintiffs over 12 years would seem^ to 
be sufficient to establish their claim.: 
The learned counsel for the appellant I 
however urged that the date of the 
bahi entry was a part of the terms 
of the document within the meaning of 
S. 91, Evidence Act, and was therefore 
not admissible in evidence. This argu¬ 
ment does not appear to me to be 
sound. The fact that the bahi entry 
was executed on a particular date does 
not seem to me to be a part of the terms 
of the partition. This view receives sup¬ 
port from the remarks of their Lordships 
of the Privy Council (at p. 251 of 43 


1. (1926) 98 I C 940. 
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Varada Pillai v. Jeevartnammal 
(2), and also from Qadar Baksh v. 
Mattghd Mdl (3) in which a similar 
question arose, and in which adverse 
possession was held to be proved from 
the date of the document, the terms of 
which were otherwise inadmissible. In 
my opinion the decision of the learned 
District Judge is correct. I accordingly 
dismiss the appeals with costs. 

_K.S. Ap-peal dismissed. 

2. A I R 1919 P C il=53 I C 901=-i6 I A 
285=43 Mad 244 (P C). 

3. A I R 1923 Lah 495=73 I C 889=4 Lah 
249. 

^ A. I. R. 1933 Lahore 195 

Addisor and Agha Haidar, JJ. 

Mohammad Habit Khan —Plaintiff— 
Appellant. 

V. 

Badiulzaman Khan —Defendant—Res¬ 
pondent. 

First Appeal No. 590 of 1928, Deci¬ 
ded on 20th December 1932, from decree 
of Sub-Judge, First Class, Lahore, D/- 
25th Nevember 1927. 

Specific Relief Act (1877), S. 42—Dispute 
as to land—Attachment of property and ap¬ 
pointment of receiver by Magistrate under 
S. 146 (2), Criminal P. C.—Suit for declara¬ 
tion of ownership lies and suit for possession 
is not necessary—Criminal P. C. (1898), 
S. 146 (2). 

Whore the property has been attached by tho 
Magistrate and a receiver has been appointed 
under the provisions of S. 146 (2), Criminal P. C., 
it may be taken that the property is in custodia 
legis, that the Magistrate is in the position of 
a stake holder who must be taken to be holding 
the property for and on behalf of the person who 
ultimately establishes his claim in the civil 
Court; in such a case a suit for declaration is 
maintainable and no suit for possession is neces¬ 
sary: A./. i?. 1922 Caf. 419; A. I. R. 1915 All. 
104 and A. I. R. 1926 Oudh 43, Rel. oti. 

[P 195 C 2] 

Amar Nath Chona and Har Bkajan 
Das —for Appellant. 


that the plaintiff succeeded in obtaining 
mutation in his®favour in the revenue 
papers. He further alleges that, in 
April 1925 differences between the 
parties became acute and the police 
obliged to take action under S. 145, 
Criminal P. C. On 29th June 1925, 
an order was passed by Mr. Disney, 
Magistrate First Class, Lahore, under 
S. 146, Criminal P. C., by wliich he 
attached the property in suit and ap¬ 
pointed one Mohammad Israel as re¬ 
ceiver ordering him to realize rents 
and profits of the property attached un¬ 
til the parties had got their rights set¬ 
tled by a competent civil Court. The 
plaintiff further alleged that he was not 
in actual possession of the property 
as it was under the attachment of the 
Magistrate under the order dated 29th 
June 1925. On these allegations he 
prayed for the declaration that he was 
the absolute owner of the property in 
suit and the defendant had no concenr 
or connc.xion therewith. The defendant 
raised the plea that the plaint was not 
properly framed, that the plaintiff ought 
to have sued for possession and that, 
as he had not done so, his suit should 
be^ thrown out on the ground of its 
being misconceived. 

The learned Subordinate Judge, af¬ 
ter framing issues and recording evi¬ 
dence. held that the property was in 
the possession of the defendant and 
that the plaintiff therefore ought to 
have brought a suit for possession and 
paid the proper court-fee. He gave time 
to the plaintiff to amend the plaint 
and pay up the extra court-fee, but 
the plaintiff persisted in the attitude, 
which he had taken up while filing the 
plaint, and did not cither amend the 
plaint or pay the additional court-fee. 
The result was that on 25th November 
1927, the learned Subordinate Judge 
dismissed with costs the plaintiff’s 
claim. 


Jagannath Agartoal, Jiwan Lai Kapur 
for Jagannath^ Hukam Chand Bhasin 
and Sarvmiter Sikri —for Respondent. 

Agha Haidar, /.—This appeal arises 
out of a suit for a declaration that a 
certain property situate at Qila Gujar 
Singh, Lahore, belongs to the plaintiff 
and that the defendant has no right 
or interest in it. The plaintiff’s 
suit having been dismissed by the trial 
Court, he has come up to this Court in 
appeal. The plaintiff came into Court 
on the allegation that, under two sale- 
deeds, he purchased the property in dis¬ 
pute, that disputes and differences arose 
between the parties who are related 
, to each other as uncle and nephew, and 


The contention on behalf of the 
plaintiff in effect is that, as the pro¬ 
perty had been attached by the Magis-j 
trate under his order dated 29th junej 
1925, and a receiver had been appoint- 
ed under the provisions of S. 146 (2),: 
Criminal P. C. it may be taken that 
it was in custodia legis, and the Magis¬ 
trate was in the "position of a stake¬ 
holder who must be taken to be holdingj 
the property for and on behalf of the! 
person who ultimately establishes liis 
claim in the civil Court. This conten¬ 
tion seems to be well-founded. A num-, 
ber of authorities were quoted by the; 
learned counsel for both parties, and I • 
refer to the case reporid as Pannas 



196 Lahore Md. Habit Khan v. Badiulzamak Khan (Agha Haidar, J.) p 




Lai Biswas v. Pancha Ruidas (1), 
where the learned Judges laid down the 
proposition of law as enunciated above 
and further held that, as the possession 
of the Magistrate was in law the pos¬ 
session of the true owner, the defen¬ 
dant’s possession, if any, was determin¬ 
ed upon the Magistrate’s taking pos¬ 
session under the attachment. To the 
same eft'ect is the decision reported as 
Jagannath Gir v. Tirgiuia Nand (2). 
This case was followed by a learned 
single Judge of the Judicial Commis¬ 
sioner’s Court, Oudh, in case reported as 
Harkishen Das v. Mt. Sundro Bibi, 
A. /. R. 1926 Oudh 43. With these 
decisions I entirely agree, and in my 
judgment on general principles no other 
view is possible. There was a scram¬ 
ble over the property at the time when 
the police took action under the pro¬ 
visions of S. 145, Criminal P. C., and 
in order to prevent any breach of the 
peace, the Magistrate proceeded under 
S. 146 and ordered that the property 
in dispute be attached. He further or¬ 
dered that none of the parties should 
intcrefere with that property. He ap¬ 
pointed one Mohammad Israel as re¬ 
ceiver, providing distinctly that he 
should work under the control of the 
Court and manage the property and ex¬ 
ercise all the powers of a receiver ap¬ 
pointed under the Civil Procedure 
Code. In view of these proceedings 
the plaintiff had no alternative except 
to bring a suit for a declaration. 1 
may point out that Mr. Jagannath Ag- 
garwal, who appeared to support the 
judgment of the Court belov\, argued 
tha^ nothing was done in pursuance of 
the order of the Magistrate dated 29th 
1925, and that, in fact, the defendant 
continued in possession as heretofore. 
He relied upon a number of rent deeds 
which were filed by his client in sup¬ 
port of his possession. But these docu¬ 
ments cover a period when disputes and 
differences had already arisen between 
the parties and therefore much im¬ 
portance cannot be attached to them. 
Besides, these documents have not been 
properly proved and none of them is a 
registered document. There is nothing 
easier in a case of this description than 
for a party to produce a number of 
fictitious documents like those in ques¬ 
tion. 

Another argument put forward .by 
Mr. Jagan Nath Aggarwal was that Mo¬ 
hammad Israel, who had been appoin- 

- 1 . A I R 1922 Cal 419=65 I C 200=49 Cal 
544. 

2 . A I R 1915 All 104=28 I C 139=37 All 
185. 


ted a receiver, did not realize any rents 
of the property in dispute and therefore 
did not take effective possession of the 
property, hence the order dated 29th 
June 1925, passed by the learned Ma¬ 
gistrate remained a dead letter. There 
is no substance in this argument. A 
reference to the evidence of the de¬ 
fendant on his own behalf shows that 
Mohammad Israel was appointed as 
receiver of the property and that the 
order of the Magistrate stood intact. 
Mohammad Israel, D. W. 2, in his 
evidence has stated that he went to the 
spot to take possession of the property in 
dispute, but the tenants refused to re¬ 
cognize liim or to give him possession 
of the property, saying that they would 
pay rent to him if he brought an order 
of the Court, though they never said 
that they would not pay the rent until 
the decision of the civil Court. The 
witness, according to his own evMence, 
remained a receiver for a period of 
eight months and made efforts to 
realize rents but was unsuccessful m 
discharging his functions as receiver. 
He says that he sent his resignation, but 
there is nothing on the record to show 
that this resignation was ever accepted. 
The fact however remains that the 
Court, after attaching the property, took 
action under S. 146 (2), Criminal 
P. c., and appointed Mohammad .Israel 
as receiv’er. Under these circumstances 
the plaintiff could not ask for posses¬ 
sion of the property since the same 
was not in the possession of the defen¬ 
dant but under attachment by the Court 
and in the possession and management 
of the receiver appointed by it. The 
suit therefore for a declaration was pro¬ 
perly framed and the learned Judge 
was in error in holding that the plain¬ 
tiff ought to have brought a suit for 
possession. 

I may point out that the trial^ Judge 
made a slight error of fact in his 
judgment where he says that the Pro¬ 
perty was not actually delivered to the 
receiver, Mohammad Israel. ^ The evi¬ 
dence of Mohammad Israel is directly 
contrary to tliis statement and there 
cannot be any doubt that Mohammad 
Israel received a parwana from me 
criminal Court and, armed with this 
document of authority, went in the dis- 
charge of his duty to collect the rents 
of the property. Possession therefore 
must be taken to have been given to 
him by the Court. As to whether he 
was successful in realizing rents of the 
property or not is a matter which does 
not really touch the point in contro¬ 
versy. I would* therefore allow this 
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appeal and» setting aside the judgment 
and decree of the trial Judge dated 
25th November 1927, remand the case 
to the Senior Subordinate Judge, 
Lahore, under O. 41, R. 23, Civil 
P. C., for trial and disposal in accord¬ 
ance with law. The appellant shall get 
his costs in this Court. Other costs 
shall abide the result. .A.s the case has 
been decided on a preliminary point 
and the decision of the Court below on 
that point has been reversed, the plain¬ 
tiff-appellant is entitled to have a re¬ 
fund of the court-fee paid on the 
memorandum of appeal in this Court. 
Parties are directed to appear before 
the Senior Subordinate Judge, Lahore^ 
on 16th January 1933, in order to 
get a date fixed for evidence on the 
remaining issues in the case. 

Addison, J. —I agree. 

K.S. Aiy'peal allowed, 

A. I. R. 1933 Lahore 197 (1) 

Tapp, J. 

Mt. Sanjirat —Objector^Petitioner. 

V. 

Bamchandar Gupta and another ^In¬ 
solvents —Opposite Parties. 

Civil Revn. Petn. No. 106 of 1932, 
Decided on 30fch November 1932, from 
order of Dist. Judge, Ambala, D/- 25th 
May 1932. 

Provincial Insolvency Act (1920), S. 53— 
Section is no bar in the case of a fictitious 
transfer. 

Section 63 protects only voluntary transfers 
made before and in consideration of marriage or 
made in good faith and for valuable consideration 
and other proper and valid transactions entered 
into more than two years before the presentation 
of a petition in bankruptcy. It does not operate 
as a bar in the case of a fictitious transfer: A. I. R. 
1926 All. 470, Bel. on, [P 197 C 2] 

Kashi Nath Aggarwal — for Peti¬ 
tioner. 

Judgment. —Mt. Sanjirat, wife of one 
Rahim Bakhsh, who was adjudicated an 
insolvent on 9th October 1930, prefers 
this revision application against the 
order of the District Court affirming 
that of the Senior Subordinate Judge, 
rejecting her objection to the sale of 
a house by the receiver and which she 
alleged had been given to her by 
her insolvent husband in discharge 
of her prompt dower of Rs. 75. 
The receiver alleged that the transac¬ 
tion was voidable under S. 53 of the 
Act and was also fictitious. The peti¬ 
tioner relied on a document purporting 
to have been executed on 25th July 
1917, and prima facie the transfer can¬ 
not be impugned under S. 53 as it 
obviously took place more than two 
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years before the petition to be adjudged 
an insolvent was presented. This how¬ 
ever in my opinion would only 
operate as a bar in the case of 
a valid and proper transfer whereas ii 
has been alleged and found that the 
transaction was a fictitious one. The 
trial Court considered the document to 
be a very suspicious one and observed 
that there was intrinsic evidence in the 
deed to show that it had been written 
subsequently. This view has been en¬ 
dorsed by the lower appellate Court and 
I see no good and sufficient reason to 
disagree. 

The contention of the learned counsel 
that the Insolvency Court had no juris¬ 
diction to decide the question of title 
which was conferred more than two 
years prior to the petition is repelled 
by the provisions of S. 4 of the Act;, 
which confer full power on the Court to 
decide all questions of title or of pro¬ 
perty, etc. It is true that the exercise 
of such power is subject to the other 
provisions of the -Act but as observed 
above the limitations imposed by S. 53 
will only apply in the case of a valid 
transfer. The circumstances are en¬ 
tirely different here and I agree with 
the view taken in this matter by Sulai- 
man, J., in Hari Chand Rai v. Aloti 
Ram (1). S. 53 only protects voluntary 
transfers made before and in considera¬ 
tion of marriage or made in good faith 
and for valuable consideration and other 
proper and valid transactions entered 
into more than two years before the 
presentation of a petition in bankruptcy. 
The further contention of the learned 
counsel as to the application of the re¬ 
ceiver being incompetent in view of it 
having been made after the insolvent 
had been granted a discharge has no 
force. An order suspending the dis¬ 
charge of the insolvent for one year 
was made on 25th June 1931, and 
when the receiver made his application 
on 19th December 1931, the husband 
of the petitioner was still an undis¬ 
charged bankrupt. I dismiss the peti¬ 
tion and make no order as to costs 
there having been no appearance by or 
on behalf of the respondent. 

K.S. Petition dismissed. 

1. A I H. 1926 All 470=94 I C 429=48 All 4U. 

A. I. R. 1933 Lahore 197 (2) 

Addison and Agha Haidae, JJ. 

Sardar Khan and others —Appellants. 

V. 

Mt. Aisha Bihi — Respondent. 

First Appeal No. 2808 of 1926, De¬ 
cided on 22Dd November 1932. 


Saedar Khan v. Mt, Aisha Bibi 
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(a) Custom (Punjab)—Gurdaspur Districts— 
Succession—Gift of ancestral property to 
father having only daughters—Daughters are 
pot excluded by collaterals of donor. 

lu Gurdaspur District in the case of a gift of 
ancestral property in favour of a father who has 
only daughters, the property on the death of the 
douce does not revert to the collaterals of the 
donor in the presence of the daughters of the 
onnoc, hut the daughters succeed to it. TP 201 C l] 

(b) Custom (Punjab), Succession—"Aulad” 
means both male and female children—Words 
and phrases. 

The word “aulad” cannot ho construed iu a 
restricted sense,'namely, of male issue aloue. It 
has got a wider meaning and includes the des¬ 
cendants and offspring of both sexes. SO P. B. 
1892, held votgond law, 114 P. B. 1900; 36 I. C. 
222; A.I.B. 1922 Lah. 215; 12 i'. B. 1892 and 
A. J. B. 1927 Lah. 67, Appr. [P 200 C 1, 2] 

^ (c) Practice—Parties citing opponents as 
witnesses—Court can accept such evidence 
even if it goes against party citing them— 
Evidence. 


If parties choose to put their opponents into 
the witness box and their evidence goes against 
them, they cannot have any legitimate grievance 
if the Court accepts the evidence of these wit¬ 
nesses. [P 2(11 C 1] 

MeJir Chand Mahajan and Malik Mo- 
hamviad Amin for Abnl Rashad —for Ap¬ 
pellants. 

Badri Das and Gatilam Moh^juddin^ 
for Respondents. 

Ag/ia Haidar, J .—I am indebted to 
the learned counsel who appeared in 
this case for an able and exhaustive 
argument, and I appreciate the manner 
in which Mr. Mehr Chand Mahajan, 
counsel for the appellants, has pre¬ 
sented the tangled mass of a pro¬ 
tracted litigation in a clear and lucid 
form. The following pedigree-table may 
be subjoined here for facility of refer¬ 
ence : 


AZAM KHAN 

1 


1 

Sadat Khan 


I 

Rahmat Khan 


Sher Khau 


I^Iardan Khan 


Gulab Khau 

Second wife=Sbahba 2 Khaii=I\It. Gbasti, 
_I daughter 


Muzzam Khan 

Ghulam Mustafia Khan 

1 

Ghazi Khan 

I 

Hakam Khan 


Fateh Khan 


Mahaud Khan 


Shah Nawaz Khan 

I 


X 

f 


I 


Alam Khan Sufedposh=Mt. Aimna Mb. Aisha—Ibrahim Khan 


I 

Alam Khan 
Zaildar 


I 


I 


I 

Sardar Khan 

(pita. 1) 


Pauidar Khan 
(pltff. 2) 


1 

Abdulla Khan 
(pltfi. 3) 


I 

Ghaui Khan 
(pltff. 4) 


In 1873 Gulab Khan made a gift of 
the property in suit, wliich covered 
an area of T40 kanals of land> in fa* 
vour of his son-in-law, Shahbaz Khan, 
the husband of his only duaghter Mt. 
Ghasiti. Gulab Khan died in 1877. 
Litigation started soon afterwards, but 
with that litigation we are not concern¬ 
ed except only to this extent that it was 
finally decided, on 19th July 1890, 
that in the presence of Hakam Khan, 
the father of the present plaintiffs, the 
suit was not maintainable at the in¬ 
stance of one Ghulam Hassan Khan, 
a collateral. On 29th November 1890, 
Shahbaz Khan made a gift of 197 ka¬ 
nals of land in favour of his two daugh¬ 
ters by Mt. Ghasiti, namely, Mt. Aisha 
and Mt. Aimna. On 22nd March, 1892, 


I 

Sandel Khan 
(pltff. 6) 

he executed two sale deeds-^—one in 
favour of his son-in-law Ibrahim Khan, 
the husband of his daughter Mt. Aisha., 
and Ibrahim Klian’s brother Alam Khan 
zaildar and the other in favour of Shah 
Nawaz Khan, the father of Alam Khan 
sufedposh, the husband of his other 
daughter Mt, Aimna. Each of these two 
sale-deeds related to an area of 281 
kanals, 15 marlas of land. There was 
some litigation in the year 1893 laun¬ 
ched by the sons of Shahbaz Khan by 
Ills other wife. We are not however 
concerned with it and so it need not 
be considered any further. 

On 11th April 1895, Shahbaz Khan 
executed another sale-deed of 21 kanals 
of land and a house in favour of Shah 
Nawaz Khan, the father of Alam Khan, 
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sufedposh. In 1898 the present plain¬ 
tiffs brought a suit to contest this last 
alienation. The defendants to this suit 
were Shahbaz Khan, his wife Mt. Gha- 
siti and Shah Nawaz Khan. The plain¬ 
tiffs alleged that, as Mt. Ghasiti had 
no male issue by Shahbaz Khan, the 
property, in the absence of such male 
issue, shall revert to the collaterals on 
^he death of Shahbaz Khan and Mt. 
Ghasiti. In other words, they denied 
the rights of the two daughters to suc¬ 
ceed to the property. The defence rais¬ 
ed was that Shahbaz Khan was the ab¬ 
solute owner of the property under the 
gift of 1873 and that the said gift was 
a personal one and was not intended to 
benefit Mt. Ghansiti and her daughters. 

Both the District Judge and the Divi¬ 
sional Judge held that the gift was 
for the benefit of the daughter Mt. 
Ghasiti and her aulad (male issue) and^ 
in the absence of such male issue, the 
plaintiffs were granted a declaration 
that their reversionary rights would not 
be affected after the death of Shahbaz 
Khan and Mt. Ghasiti. It may be observed 
that in this suit the daughters, although 
in existence, were not impleaded as 
parties. Against this decision an ap¬ 
peal was preferred to the Chief Court 
of the Punjab. While this appeal was 
pending three separate suits were insti¬ 
tuted on 7th August 1900, by the pre¬ 
sent plaintiffs: (1) Suit No. 55 related 
to the sale deed executed by Shahbaz 
Khan in favour of Ibrahim and Alam 
Khan zaildar; (2) Suit No. 56 was 
against Shahbaz Khan and Mt. Ghasiti 
and their daughters and (3) Suit No. 57 
related to the sale in favour of Sliah 
Nawaz Khan the father of Alam Khan, 
sufedposh. In suit No. 56 the plaintiffs 
prayed that the gift by Shahbaz Khan 
to his daughter shall not affect their 
reversionary rights after the death of 
Shahbaz Khan and Mt. Ghasiti. The 
defence in the three suits was very 
much on the same lines as in the suit 
of 1898. In Suit No. 56 however 
the daughters filed a separate written 
statement in which they pleaded that 
their father was the absolute owner 
of the property, and that the gift was 
made to him personally. The trial Court 
dismissed the three suits holding 
that the property was in the absolute 
ownership of Shahbaz Khan. The mat¬ 
ter was taken up in appeal to the Di¬ 
visional Judge who, by his judgment 
dated 10th October 1901, granted a 
decree to the two minor plaintiffs, 
namely, Sandal Khan and Ghani Khan 
only. As regards the other appellants 
he held that the suit was barred by 


liniiiation. Three appeals arising out of 
these three suits were filed in the Cliief 
Court and all the four appeals cainc up 
for hearing on 26th/27th February 
1904. ^ In the three appeals the 

declaration granted to the two mi¬ 
nor plaintiffs by the lower appellate 
Court was affirmed but as regards the 
suit of 1898, the declaration was grant¬ 
ed to all the plaintiffs. Sliahbaz Khan 
died in 1912 and Mt. Ghasiti in Octo¬ 
ber 1922. 

Two suits (Nos. 163/208 of 1922/ 
1925 and 1/209 of 1923/1925), ouf 
of which the present two appeals have 
arisen, were instituted on 20tli Novem¬ 
ber 1922, against the two daughters 
of Shahbaz Klian and Mt. Ghasiti and 
certain other alienees. We are not 
concerned with these alienees any lon¬ 
ger because they relinquished all the 
rights that they had in favour of the 
two daughters of Shahbaz Khan. The 
result therefore is that, in the present 
litigation, there is a straight fight bet¬ 
ween the plaintiffs on the one side and 
the two ladies Mt. Aisha and Mt. Ainina 
on the other. The plaintiffs prayed that 
a decree for possession may be passed 
in their favour against the defendants. 
The defence put forward by the daugh¬ 
ters is printed at p. 7 of the paper 
book and is to the effect that they 
were the legal heirs and in possession 
of the property. They forestalled the 
point of res judicata which was urged 
against them, by pleading that the 
judgment of the Chief Court did not 
affect their right so. They concluded by 
saying that they were the heirs to the 
donees of the property in suit. The 
question of res judicata which was rais¬ 
ed and contested in the present suits 
was fought up to the High Court and 
it was held by a Bench of this Court 
on 22nd July 1925, that, in the previ¬ 
ous litigation the question as to the 
right of the daughters when succession 
actually opened, had not been finally 
decided and that therefore the daugh¬ 
ters were not barred in their defence 
by the rule of res judicata. The trial 
Court held that the Rivvajiam of 1865 
was in favour of the plaintiffs, but the 
general Customary law, as the learned 
Senior Subordinate Judge has chosen 
to put it, and the oral evidence on the 
record had the effect of rebutting the 
presumption raised by the Riwajiam and 
on this ground the plaintiffs’ two suit? 
were dismissed. Against these t\vo de¬ 
crees two appeals were filed and both 
of them are before us for disposal. 

The solitary point, which was seri¬ 
ously argued by the learned counsel 
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for the appellants, was that, on the 
death without any male issue of Shah- 
baz Khan and Mt. Ghasiti, the original 
donees, the property reverted to the 
collaterals of Gulab Khan, and that 
the daughters of Mt. Ghasiti has 
no right to succeed. In other words, 
he urged that in the case of a gift of 
ancestral property in favour of a fa¬ 
ther who has only daughters, the pro¬ 
perty on the death of the donee revert¬ 
ed to the collaterals of the donor in the 
presence of the daughters of the donee. 
Several passages were cited in argu¬ 
ment from the Riwajiam of Gurdaspur 
District of the year 1865 by the learn¬ 
ed counsel for the appellants, but re¬ 
liance was mainly placed upon Ques¬ 
tions 9 and 13 of the Riwajiam and 
their answers. Special stress was laid 
upon Question 13 and its answer. These 
may be translated as follows: 

"Question 13.—In case a daughter or her 
“aulad” die lawald after becoming the owners of 
property, does that property revert to the collate¬ 
rals of her father or to the collaterals of her hus¬ 
band’s father ? 

Ansicer .—If a daughter or her husband or her 
“aulad” die lawald after becoming owners of pro¬ 
perty, then the property, which has come as the 
heritage of the daughter’s father, reverts to the 
heirs of the daughter’s father. The heirs of the 
husband of the daughter have notbiug to do with 
it.” 

I have purposely left the words “au¬ 
lad” and “lawald” untranslated, as the 
meaning of these words is the subject- 
matter of controversy in the appeal. 
The argument of Mr. Mehr Chand Ma- 
hajan is that the word “aulad” should 
be construed as meaning the male is¬ 
sue only and, as Mt. Ghasiti had not 
left any male issue, the property re¬ 
verted to the collaterals of the origi¬ 
nal donor, Gulab Khan, namely, the 
plaintiffs. He relied upon a case re¬ 
ported as Mt. Rakhi v. Mi. Fatima 
(1), in which undoubtedly the word 
“aulad” is interpreted as meaning male 
issue, but the authority of this case 
has been considerably shaken by a 
number of subsequent decisions and, 
having regard to what has been laid 
downin Mt. Dhan Devi v. Mt. Malan (2), 
Kalla Mai v. Chahitidi (3); and Saidan 
V. Fazla (4), it cannot be said to be 
good law. The last mentioned three 
cases together with two dictionaries— 
Durga Parshad’s and Fallon’s—leave no 
room for doubt whatsoever that the 
word “aulad” cannot be construed in 
a restricted sense, namely, of male is- 
sue only, but that, on the other hand, 

1 . (1892) 89 P K 1892. 

2. (1900) 14 P R 1900=143 P L R 19C0. 

3. (1916) 36 I C 222. 

4. A I R 1922 Lab 215=69 I C 177. 


it has got a wider meaning and in¬ 
cludes the descendants and offspring of 
both sexes. There is a passage in the 
Full Bench decision reported as Sita 
Ram V. Raja Ram (5), where at 
pp. 60 and 61 the following observa¬ 
tion occurs: 

“Other tribes go further, and allow gifts to, or 
adoption of, certain males closely connected with 
them in the female line such as daughters’ sons 
or husbands’ or even sisters’ sons. But I entirely 
concur with the remarks of Sir Meredyth Plow- 
den, which I have already quoted, that where this 
is done it is done from a tender feeling to benefit 
the direct descendants of the old stock, and not 
in order to benefit the family into which a daugh¬ 
ter of the tribe happens to have married.” 

I may observe that this case was 
followed recently in Fakir v. Ramzan 
(6). Speaking generally and without 
any reference to the authorities, it can¬ 
not be doubted for a moment that,, 
while making the gift in favour of 
Shahbaz Khan, the donor Gulab Khan 
really intended to benefit his daughter 
Mt. Ghasiti and the children of that 
daughter and I do not think that his 
benefaction was intended to be confined 
to the male children of his daughter 
and not to her female children. What¬ 
ever etymological meaning the word 
“aulad” may have, in common parlanc^, 
“aulad” connotes both the male and the 
female children and it is difficult to 
imagine a case where the use of the 
word “aulad” would be restricted to 
the male issue only to the exclusion of 
the female issue. This being so, 1 
would hold that the word “aulad” in 
the answer to Question 13 of the Riwaj- 
i-am means both the male and female 
children and is not limited only to the 
males. It may further be observed that 
the parties produced oral evidence in 
support of their respective cases. Sher 
Khan, P. W. 2, in a way supported the 
defendants. He cites the instance of 
one Imam Din of village Borewal who 
gifted the land to his daughters and 
the suit of the collaterals of the donor 
was dismissed. Akbar Khan, P. W. 3, 
is a hostile witness and his evidence 
cannot be relied upon. Alam Khan 
zaildar, P. W. 5, who was impleaded 
as a defendant, has been cited as a 
witness by the plaintiffs. This witness 
also quotes the instance from the village 
Borewal which supports the custom re¬ 
lied upon by the defendants. Ibrahim 
Khan, P. W. 6, gives his opiruon only. 
Mt. Aisha has also given evidence in 
the case on behalf of the plaintiffs and 
has supported her case. If contrary to 

6 . (1892) 12 P R 1892 (F B). ^ 

6 . A I R 1927 Lab 67=96 I C 171=7 Lab 

456. 
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the repeated observations of their Lord¬ 
ships of the Privy Council, parties 
choose to put their opponents into the 
witness box and their evidence goes 
ag^nst them, they cannot have any 
legitimate grievance if the Court ac¬ 
cepts the evidence of these witnesses. 

On the defendants' side there are 
seven witnesses. Six of them give their 
opinion in support of the custom relied 
upon by the contesting defendants, 
namely, the daughters. Such evidence 
is admissible in proof of the custom 
and, if believed, a Court of justice can 
very well act upon it. I do not see any 
reason why these witnesses should nor 
be believed when they express their opi¬ 
nion in favour of the custom relied 
upon by the defendants. Ismail Khan. 
D. W. 4, also cites the instance of the 
village Borewal. Qasim Khan, D. VV, 1, 
Sher Khan, D. W. 3 and Ismail Khan, 
D. W. 7, further depose to an instance 
of this custom in the village Jastrawal, 
where one Ibrahim got some land by- 
gift and, on his death, his daughter, 
Mt. Ghulam Fatima succeeded him. The 
result therefore is that, apart from the 
riwajiam which, on the interpretation 
placed by me on the word “aulad” is 
not against the defendant and is, in 
fact, comprehensive enough to support 
their title, a fairly large body of wit¬ 
nesses gives their opinion as to the 
existence of the custom relied upon by 
the contesting defendants. This evi¬ 
dence together with the instances from 
the villages of Borewal and JastarwaJ 
f^ly establishes the defence and is suffi¬ 
cient to defeat the plaintiffs’ claim. In 
conclusion, I may observe that Mr. 
Badri Das, counsel for the respondents 
did not attempt to support the reasoning 
on which the judgment of the Senior 
Subordinate Judge was based. He sup¬ 
ported his decree on his own line of 
argument. This he was perfectly en¬ 
titled to do. I would accordingly affirm 
the decrees of the Senior Subordinate 
Judge dated 22nd July 1926, and dis¬ 
miss with costs throughout both the ap¬ 
peals preferred by the plaintiffs. 

Addison, J .—I agree. 

K.S. Appeals dismissed. 
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Tek Chand and Monroe, JJ. 

Umrao Singh —Appellant. 

V. 

Baldev Singh & another —Respondents. 

First Appeal No. 531 of 1932, Deci¬ 
ded on 22nd November 1932. 

Hindu Law—Will—Absolute estate of in* 
berUance created—Subsequent clause res- 
Irieting such estate even for limited period 


Lahore 201 

is invalid—Succession Act (1925), S. 120— 
T. P. Act (1882). S. 11. 

Whoro Ilia deed of Rift or will an absoluLo 
cstalo of inlicritnnto is crcalod in favour of 
person, any subscijiioiit clause which purports to 
restrict that interest is invalid, and Iho done© 
or legatee takes an absoluto estate as if the deed 
contained no such restrictive cojidition. T}io 
ruio is the same even if the restriction is for a 
limited period only. [p 20^ C 2} 

A Hindu testator declared in a will that his 
three sons were his heirs and wore absoluto 
owners, in equal shares, of his moveable and im¬ 
movable properties. But in a subsequent clauso 
of the will he tried to restrict their power of alie¬ 
nation and partition in respect of immovable pro¬ 
perties until the youngest of thorn bad attained 
majority: 

Held', that this restriction is clearly i*opnguan«t 
to the absolute estate created in the earlier part of 
the will and is therefore invalid. 

[P 2C2 C 2; P 203 C 1} 
M. L. Puri and Kanshi NatJi Aggar- 
wal^iov Appellant. 

Iqbal Singh, BalwayH llai — forllespds. 

Tek Chand, J. —In order to under¬ 
stand the facts of this case it is neces¬ 
sary to refer to the following pedigree 
table: , > 

PARTAP SINGH 
( 

1 I 

Mt. Ram Kuar IVIt. Parbati 


III I 

Mt. M<aya Umrao Baldov Sukh Dev 
Devi, married Singh, Singh, Singh, 
Labh Singh defendant 1 plaintiff minor, defen¬ 
dant 2. 

On 20th March 1917, Partap Singh 
executed a will declaring that the heirs 
to his moveable and immovable pro¬ 
perties were his three sons — Umrao 
Singh, Baldev Singh and Sukhdev Singh 
minors, that during their minority their 
mother, Mt. Parbati, would be their 
guardian and his son-in-law Labh Singh 
and nephew Lehna Singh would help 
Mt. Parbati in the management of the 
estate; that when the eldest son Umraa 
Singh attained majority he • would 
manage the estate in consultation with 
his mother and later on, when Baldev 
Singh became major he also would help 
in the management. In para. 7 of the 
will however the testator laid down that 
“my immovable property shall not be partitioned' 
until all my three sons attain majority, nor 
shall anybody be competent to effect transfer of 
any part thereof up to that time.” 

In para. 13, the testator recited that 
he had already given l^square out of 
his land in chak No. 101 in District 
Lyallpur to his eldest son Umrao Singh 
“by virtue of Sardari,” and this land 
shall remain entered in Umrao Singh’s 
name in the papers as before but he 
“shall consider the income thereof as joint 
until his brothers attain majority. 


Umrao Singh v. Baldev Singh (Tek Chand, J.) 
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Soon after the execution of the will 
Partab Singh died on 30th September 
1917. The eldest son Umrao Singh 
attained majority in 1921, and next 
year Mt. Parbati also died, .^aldpv 
Singh, plaintiff completed nis 18ih year 
on 29th August 1924. The youngest 
son Siikhdev Singh is still a minor. The 
exact date of his birth is not knowm, 
but it is common ground that he is over 
17 years old now. On 20th January 
1926, Baldcv Singh, instituted a suit 
for rendition of accounts against Labh 
Singh, Umrao Singh and Sukh Dev 
Singh minor. Tliis claim was resisted 
by Labh Singh and Umrao Singh and 
was dismissed on 23rd November 1926, 
by Rai Bahadur Lala Rangi Lai, Dis¬ 
trict Judge, Gujramvala, on the ground 
that the parties being members of a 
joint Hindu family of which Umrao 
Singh was the manager, a suit for ac¬ 
counts did not lie against him. The 
learned Judge also held that the pro¬ 
vision in para. 7 of the will prolubiting 
partition of the immova))le properties 
till “all the sons had attained majority” 
was void under Hindu law, and he ex¬ 
pressed the opinion that the only remedy 
open to the plaintiff, if he was dissatis¬ 
fied with the management ^ of Umrao 
Singh, was to seek partition of the 
family properties. On 22nd January 1931 
the plaintiff Baldev Singh brought the 
present action in the Court of the 
Senior Subordinate Judge,^ Gujramvala, 
seeking possession by partition of one- 
third of the moveables and house pro¬ 
perties mentioned , in the appendix at¬ 
tached to the plaint and praying for a 
declaration that he was entitled to have 
his one-third share in the joint agri¬ 
cultural lands partitioned by the re¬ 
venue authorities. He also prayed that 
Umrao Singh, defendant 1, be required 
to render accounts of the entire pro¬ 
perty “from begining to end.” 

Umrao Singh, defendant 1, for him¬ 
self and as the guardian ad litem ot 
Sukh Dev Singh minor, defendant 2, 
raised a number of preliminary phjec- 
tions against the maintainability of the 
suit, and also filed a lengthy written 
statement on the merits. The learned 
Senior Subordinate Judge framed three 
preliminary issues as follows; 1. Is the 
plaint properly stamped ? 2. Does the 
suit lie as framed ? 3. Is the suit not 

premature ? The first two issues were 
founded in favour of the plaintiff by 
order dated 9th October 1931, and the 
parties were directed to produce such 
evidence as they desired on the third 
issue. The learned Judge heard argu¬ 
ments on this point on 10th March 


1932, and he forthwith passed an order, 
holding that the restriction on partition 
contained in para. 7 of the will was 
void under Hindu law and ^ that the 
plaintiff having attained majority before 
the institution of the suit, was entitled 
to ask for partition of his share of the 
joint properties. He accordingly held 
that the suit was not premature. ^ But, 
instead of proceeding to frame issues 
on the pleas on the other points in dis¬ 
pute the learned Judge proceeded at 
once to pass a preliminary decree under 
O. 20, R. 18, for partition of one-third 
of the house properties and moveables 
in dispute and appointed a local com¬ 
missioner to effect partition. He also 
granted the plaintiff a declaration that 
he had a one-third share in the agri¬ 
cultural lands in dispute, the partition 
of which could be sought in the re¬ 
venue Courts. The judgment is silent as 
to the prayer in the plaint relating to 
the rendition of accounts by defen¬ 
dant 1, but we are told that, after the 
aforesaid order was passed, the learned 
Judge called upon defendant 1, to pro¬ 
duce in Court certain account books 
and that proceedings relating to this 
matter are going on. 

Umrao Singh has preferred a first 
appeal to this Court, and the first con¬ 
tention raised on his behalf is that the 
learned Judge was in error in holding 
that the condition m Cl. 7 of the will 
restricting partition of immovable ^o- 
perties till the youngest son Sukh Dev 
Singh attained majority was void. Alter 
hearing lengthy arguments, I am of 
opinion, that the contention is without 
force and must be overruled. It is 
clear from the ivill that the testator de¬ 
clared in unmistakable terms that his 
three sons were his heirs and were 
absolute owners, in equal shares, of his 
moveable and immovable properties. 
But in a subsequent clause of the will, 
he tried to restrict their power of ali¬ 
enation and partition in respect of im¬ 
movable properties until the youngest 
of them had attained majority. It is 
settled law that where in a deed of 
gik or will, an absolute estate of in¬ 
heritance is created in favour of a per¬ 
son, any subsequent clause which pur¬ 
ports to restrict that interest is invahd, 
and the donee or legatee takes an abso¬ 
lute estate as if the deed contained no 
such restrictive condition. And the rule 
is the same even though the restriction 
is for a limited period only, and pur-| 
ports to cut down the donee’s right to 
enjoy the property as full owner or 
alienate it until a certain age beyond 
the date of his majority, except, of 
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course, in cases where in the interval 
the income of the property has been 
disposed of in favour of a third party. 
(See Mulla’s Principles of Hindu Law, 
7th Edn., paras. 392 to 394, Goiirs 
Hindu Code, 3rd Edn., para. 2099, 
Mayne’s Hindu Law and Usage, 9th 
Edn., p. 96, and the authorities cited 
therein). It is admitted that the case 
before us does not fall within the excep¬ 
tion stated above. Here, Umrao Singh 
attained majority in 1921 and the plain¬ 
tiff Baldev Singh in. 1924, but powers 
of each of them to have liis share par¬ 
titioned or alienated is postponed till 
1933 when the youngest son would at¬ 
tain majority. This restriction is clearly 
repugnant to the absolute estate created 
in the earlier part of the will and is 
therefore invalid. 

Mr. Puri relied largely on certain 
observations of the High Court of Cal¬ 
cutta in Rai Rishori v. Debendrovaih 
(1), but they were not necessary for the 
decision of the case and do not appear 
to have been adopted by their Lord- 
ships of the Privy Council who affirmed 
the decision of the High Court on the 
actual points involved in the case. I 
hold therefore that the suit is not pre¬ 
mature by reason of the fact that the 
youngest son of the testator had not 
attained majority at the time of 
its institution and to this extent 
the decision of the learned Subordinate 
Judge is correct. (The remaining por¬ 
tion of the judgment is not necessary 
for reporting). 

Tt.s. Case remanded. 

1. (1888) 16 Cal 409=15 I A 37 (P C). 
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Addison, J. 

N. W.Hy. Administration —Appellant. 

V. 

N . W.Ry. Union, Lahore —Respondent. 

Misc. First Appeal No. 1536 of 1932, 
Decided on 14fch November 1932. 

5?? (a) Civil P. C. (1908). O. 39, R. 2—Fact 
that suit would be infructuous if no tempo* 
rary injunction is issued is not sufficient for 
issuing such injunction. 

The issue of a temporary injunction is governed 
by the same principles as the grant of a perman¬ 
ent injunction at the trial of a case. It is no 
sufficient reason for the purpose of issuing a tem-^ 
porary injunction that the suit would be infructu-f 
ous if it did not issue. [P 205 C 1]' 

(b) Civil P. c. (1908), O. 39, R. 2—Delay 
is sufficient reason for refusing injunction. 

When the suit was delayed till the last day and 
the temporary injunction was applied for on the 
V6ry day that the suit was instituted and the 
ffien were going to be discharged although it was 
B^wn long before that they were going to be dis- 

.“J**’' • ' . 


llcUl: that lliis in itself was a suflioioiit reason 
for refusing to issue tlie temporary injunction. 

[P 206 C 2] 

-f? (c) Civil P. C. (1903), O. 1. R. 1 — Suit 
by a registered Trade Union—Vice Presidents 

of such Union are not proper plaintiffs — 
Trade Unions Act (1926), S. 13. 

here in fho heading the plaintiff pur¬ 
ported to be the K. W. Ry. Union. Lahore, 
tbrou'^'h two \ ice Presidents who were named and 
the plaint slated that the plainlill.s wore Iho 
Vico Presidents of the N. W. Hy. Union. Lahore: 

Held', that prima facie the i)roper plaintiR was 
not before the Court, [p 20G C 1] 

❖ (d) Civil P. C. (1908), O 1, R. 3—Suit 
against office of Agent of railway does not 
be Secretary of State for India can be sued 
as a corporation sole. 

The Agent, N. \\. Hy., r.ahorc, car*not be .sued 
as such; for that amounts to a suit against the 

office of the agent and not Against the por.-on or 

official him.-cU. The Secretary of State for India 
in Council can he sued as a corporation sole : 
A. 1. R. 1927 Bom. 521. Ref. [P 2C0 C 1, 2] 

sji (e) Injunction—Injunction can be issued 
only against named person—Specific Relief 
Act (1877), S. 53. 

No injunction can is^ue except against a named 
person. Equity acts in per.-onam and an injunc¬ 
tion must be addressed to the defendant ])or- 
sonally. [ 1 > 206 C 2] 

^ (f) Government of India Act (1915), 

S. 32 (4)—Government official is not per¬ 
sonally liable. 


No oOicial of Government executing any con¬ 
tract on behalf of the Secretary of State in Coun¬ 
cil shall be pensouallv liable in’ respect thereof. 

[P 207 C 1] 

^ (s) Civil P. C. (1908). S. 80—Suit against 
Agent, N. W. Ry. for temporary injunction— 
Notice under S. 80 is necessary. 

For a suit even for temporarv injunction 
against the Agent. N. W. Ry., notice under S. SO 
is necessary as S. 80 is express, explicit and man¬ 
datory and it admits of no implications of excep¬ 
tions: A. I. R. 1031 Lah. 703 and A. I. R. 1027 
P. C. 176. Foil.-. 13G I. C. 777, 7iot Foil.; A.I.R. 
1927 Mad. 166, treated as overruled. [P 207 C 2j 
^ (h) Injunction — Injunction to prevent 
breach of contract to employ people cannot be 
granted—Specific Relief Act (1877), Ss. 21 (b) 
and 56 (f). 


By Ss. 21 (b) and 56 (f), Specific Relief Act, an 
injunction cannot be granted to prevent the breach 
of Or contract to employ certain people: Kirchner & 
Co. V. Graban (1909) 1 Ch. 413, Ref. [P 207 C 2] 

(i) Specific Relief Act (1877), S. 55 (k)— 
Applicant having no personal interest—In¬ 
junction cannot be granted. 

An injunction cannot be granted where the ap¬ 
plicant has Uo personal interest in the matter. 


[P 20S C 11 

(j) Civil P. C. (1908), O. 39, R. 2—Court 
should not past order frivolously and vexati- 
ously. 

It is not open to a Court frivolously and vexa- 
tiously to issue a temporary injunction without 
proper cause and due consideration. [P 203 C 1] 

(k) Civil P. C. (1908), O. 43. R. 1 (r)—Re' 
fusing discharge. 

An order refusing to discharge an injunction 
issued under O. 39, B>. 2 is appealable. 
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C. II. Carden Noad for J. C. Highet 
and Ham Lai for Secy, of State —for Ap¬ 
pellants. 

Jai Gopal Sethi —for Eespondents. 

Judgment .—This is an appeal by Mr. 
J. C. Highet, at present Agent of the 
North Western Railway, from an order, 
dated 27th October 1932, of the Sub¬ 
ordinate Judge, First Class, Lahore, 
refusing to discharge an injunction is¬ 
sued by him under O. 39, R. 2, 
Civil P. C., on 10th October. An 
amended plaint was put in on 10th 
October 1932, by the North Western 
Railway Union, Lahore, through Mr. 
M. A. Khan and Dr. Shuja Ullah, Vice 
Presidents thereof, against the N. W. 
Railway Administration, Lahore, and 
the Agent, North Western Railway, 
Lahore. It is styled a claim and suit, 
under Ss. 55 and 57, Specific Relief 
Act, for an injunction restraining the 
defendants from committing a breach 
of agreement and directing them not to 
discharge certain men on 10th Octo¬ 
ber, 1932, or thereafter until the 
North Western Railways Union is con¬ 
sulted. In para. (1) of the plaint the 
plaintiffs are distinctly stated to be two 
Vice-Presidents. In para (4) it is said 
that the North Western Railway Union 
is a body representing the employees 
on the North Western Railway and is 
body duly recognised by the Govern¬ 
ment of India, etc. 

The other paragraphs are to the 
effect that the All India Railwaymen 
Federation, in which the North Western 
Railway Union is represented, received 
information that certain employees were 
to be discharged: that a deputation 
of the All India Railwaymen Federation 
thereafter arrived at an agreement with 
the Railway Board tirat any represen¬ 
tation made by the Union would be 
considered before any discharges were 
made; that on 2nd February 1932, the 
Railway Board informed the President 
of the All India Railwaymen Federation 
that a certain number of men on the 
North Western Railway were to be dis¬ 
charged but that this would be done 
only after the North Western Railway 
Union was consulted; that the Govern¬ 
ment of India published a communique 
on 6th June 1932, to this effect; that, 
though, the Agent, North Western Rail¬ 
way, was bound under these instructions 
to consult the North Western Railway 
Union, he had not done so; that this 
constituted a breach of a binding agree¬ 
ment arrived at on behalf of the plain¬ 
tiffs and defendants; that in particular 
the Agent had issued notices of dis¬ 
charge to 183 employees fixing a cer¬ 


tain date for their discharge and had 
finally decided to dismiss 159 men as 
from 10th October 1932, i.e., the date 
of the plaint, without personally dis¬ 
cussing the matter with the Union, and 
without serving due notices on the 159 
men; that the Agent by discharging 
the said 159 men would be committing 
a breach of the agreement arrived at 
between the parties and that if previous 
notice was not given to the North Wes¬ 
tern Railway Union and previous con¬ 
sultation with them did not take place, 
the employees would be out of work 
and this would result in heavy damages 
and litigation between the parties. It 
was therefore prayed that the Court 
be pleased to order, under Ss. 55 and 
57, Specific Relief Act, the defendants 
not to discharge the 159 men without 
due consideration and consultation and the 
notice to North Western Railway Union 
in terms of the said agreement. 

A temporary injunction was applied 
for on the same day, i.e., 10th October 
1932. By order of that date the Sub¬ 
ordinate Judge First Class, merely said 
that, unless a temporary injuction 
issued, the suit would be infruc^ous.. 
He therefore directed the issue of a 
temporary injunction under O. 39, R. 2, 
Civil P. C., to the defendants restrain¬ 
ing the defendants from discharging 
the 159 persons. No attempt was made 
to serve this temporary injunction upon, 
defendant 1, i. e. the North Western 
Railway Administration, Lahore, but a. 
notice directed to the Agent Northwes¬ 
tern Ry. Lahore, was sent by the Court 
restraining the defendants from com¬ 
mitting a breach of the agreement and 
preventing them from discharging the 
men that day or thereafter. This notice 
apparently was not served. It was taken 
to one Mr. Muirhead, described as the 
Chief Personal Officer for the North 
Western Railway, who did not accept 
service but wrote on the Parwana di¬ 
rected to the Civil Nazir a memoran¬ 
dum to the effect that the Agent, Mr. 
J. C. Highet, was at that time resid¬ 
ing at Woodbank, Simla, and was not 
in Lahore. No attempt was made to 
effect service by affixation or by subs¬ 
titution as contemplated by O. 5» 
Rr. 17 to 20, Civil P. C. The mem 
were dismissed, in accordance with the- 
notices issued a long time before, that 
same day, namely, on 10th October 
1932. On the 12th October the plain¬ 
tiffs put in a petition under O. 39^. 
R. 2 (3) to the effect that the tem¬ 
porary injunction had been duly ^rved. 
on Mr. Muirhead, that in spite of ser¬ 
vice the staff had been discharged, that 
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Mr. Muirhead and the North Western 
Railway Administration had deliberately 
refused to obey the order of the Court 
and that this amounted to contempt of 
Court. It is not stated in this petition 
in so many words that Mr, Highet had 
also committed contempt of Court, 
though he was the only person to whom 
the temporary injunction issued or rather 
to whose office it was issued. 

From the issues framed in these pro¬ 
ceedings it would appear ho\\’ever 
that the question is under consideration 
as to whether the Agent is in contempt. 
It is not quite clear how Mr. Muirhead, 
who is not the Agent and to whom the 
notice did not issue, can be said to 
be in contempt. An application was 
made to the Subordinate Judge. First 
Class, to set aside the temporary injunc¬ 
tion. This gave rise to the order dated 
27th October 1932, which is under 
appeal. I do not understand exactly 
what the Subordinate Judge meant by 
the order he passed; nor could the 
counsel on either side enlighten me as 
to its exact meaning. He said that 
as action was being taken under O. 39, 
R. 2 (3) he did not feel justified in 
discharging the injunction in the sense 
in which the words would ordinarily 
be taken to mean. He could only say 
that the temporary injunction had ceased 
to be operative as regards the restraint 
on the discharge of 159 men referred 
to in the plaint on account of the action 
of the defendant Agent or his sub¬ 
ordinates. It must be taken he has 
not discharged the injunction but what 
else he meant is not clear. An appeal 
therefore lies under O. 43, R. 1 (r;. 
It is obvious that the Subordinate Judge, 
First Class, when passing his order 
with respect to the temporary injunction 
on 10th October 1932, was not aware 
of the law as to the conditions necessary 
before a temporary injunction could 
issue. He seems to have considered it 
sufficient for the purpose of issuing a 
temporary injunction that the suit would 
beinfructuousif it did not issue; but that 
is no reason in law. I pointed this out 
to the counsel for the respondents 
and asked him, when replying 
to counsel for the appellant, to sup¬ 
port the order on any other grounds he 
could. Apart from certain general ob- 
:servations he was unable to state any 
A real ground Justifying the issue of the 
temporary injunction. This will be 
seen from the subsequent discussion. 
j It is settled law that the issue of 
j a temporary injunction is governed by 
I the same principles as the grant of a 
? permanent injunction at the trial of a 


case. It therefore behoved ihc Siib-i 
ordinate Judge, First Class, lo find.! 
in the first instance, that this was prin^a 
facie a fit case for the grant of a per¬ 
manent injunction. For instance, if a 
suit was brought for specific perfor¬ 
mance of a contract and for an injunc¬ 
tion to restrain breach of the cojitract 
and the plaintiff applied for a tempo¬ 
rary injunction to prevent a breach, 
the Court should decline to grant such 
temporary injunction if the plaint and 
the affidavits on the record on the face 
of them to show that the case is not 
one for a perpetual injunction or for 
specific performance. Thus no injunc¬ 
tion can be granted when damages af¬ 
ford adequate relief and there are other 
conditions to be satisfied before in¬ 
junctions can be g:ramed. Instead of 
going into these points the Court con¬ 
sidered that a temporary injunction 
should automatically issue because the 
suit would otherwise be infructuous. 
As the Subordinate Judge has not con¬ 
sidered the question at all, it is neces¬ 
sary for me to see whether this was 
a case where a temporary injunction 
should or could be issued. I do so in 
spite of the words in the order of the 
Subordinate Judge, First Class, that 
on the merits it had not been proved 
before him that the ad interim injunc¬ 
tion should not have been issued. It is 
clear from the affidavit filed by Mr. 
J. C. Highet before the Subordinate 
Judge in those proceedings that these 
points were taken and counsel has stat¬ 
ed before me that the Judge l^rushcd 
them aside with the remark that the 
merits could only be gone into in the' 
regular case. That this was his 
opinion is clear from his order 
issuing the temporary injunction; for, 
as I have already pointed out, he 
thought that such an injunction should 
automatically issue without going into 
the merits. 

Coming therefore to the merits I 
wish to point out in the first instance 
that the suit was delayed till the last 
day and that the temporary injunction 
was applied for on the very day that 
the suit was instituted and the men 
were going to be discharged although 
it was known long before that they were 
going to be discharged. This in itself was 
a sufficient reason for refusing to issue 
the temporary injunction. As given by 
Woodroffe at p. 106, 5th Edn., on the 
Law relating to Injunctions, delay may 
be sufficient to disentitle a suitor to 
the summary interference of the Court 
by a temporary injunction. The Court 
cannot avoid, being influenced by the 
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fact of delay; for, amongst other 
things, it must be calculated to throw 
considerable doubt upon the reality of 
the alleged injury. For example, in 
the present case had there not been 
this delay it would have been possible 
for the Court to call upon the opposite 
side to make answer before issuing 
the temporary injunction and it might 
well have been the case tliat the 
injunction would not ha\e been 
issued had such answer been call¬ 
ed for. Secondly, there does not ap¬ 
pear to be a proper plaintiff before 
I the Court, and the Subordinate Judge 
'should have gone into this question 
'before issuing a temporary injunction: 
for if there was no proper plaintiff 
bef -re him obviously no injunction 
could issue. I have already shown that 
in the heading the plaintiff pur¬ 
ports to be the North Western Rail¬ 
way Union, Lahore, through two Vice- 
presidents who are named. Para. (1) of 
the plaint states that the plaintiffs are 
the Vice Presidents of the North Western 
Railway Union, Lahore. This Uniori is 
a registered Trade Union and it fol¬ 
lows from S. 13, Act 16 of 1926. 
that it is body corporate with perpetual 
succession and a common seal and with 
power to acquire and hold both move- 
able and immovable property and to 
contract; while it is further laid tiown 
that it shall sue and be sued by the 
said name. It follows that prima facie 
the proper plaintiff is not before the 
Court. Thirdly, prima facie there are 
no proper defendants before the Comt. 

There is nobody capable of being sued 
under the name of North Western 
Railway Administration, Lahore, ihe 
term North Western Railway Ad¬ 
ministration has no existence in 
law and is merely a convenient no¬ 
menclature to describe the management 
of certain properties in the possession 
and administration of the Sec^taiy ot 
State for India in Council for the bene¬ 
fit of the revenues of India. Ueten- 
dant 1 has no legal existence and the 
name appears to be used n^rely to 
avoid introducing that of the Secretary 
of State who owns the railway and 
whose Agent Mr. Highet is. Not only 
that but defendant 2, namely the Agent. 
North Western Railway, Lahore, can¬ 
not be sued as such; for that amounts 
to a suit against the office of the i^ent 
and not against the persori or official 
himself. This subject has been consi¬ 
dered at length m Sheriff of Bombay v. 
Hakmafi Mulaii n Co. (D, where it was 

1. A 1 R 1927 Bom 621=104 I C 635=5', 
Bom 749. 


held that the Sheriff of Bombay was not 
a corporation sole and could not be 
sued as such. Of course the 
Secretary of State for India in Council 
can be sued as a corporation sole. As- 
said by Blackwell, J., in that judgment: 

“It seems to me that there is nothing in any 
of the sections from 79 to 82, Civil P. C., or in 
O. 27, which contemplates a suit being brought, 
if I may say so, against the office as distinguished 
from the individual for the time being holding 
the office, and in my judgment, all that Ss. 79 
to 82 and 0. 27, Civil P. C., contemplates is this: 
that if an individual holding an office has an 
action brought against him in respect of an act 
purporting to be done by him in his official 
capacity, then he shall have an opportunity of 
bringing the matter to the notice of Government 
so as to enable the Government to defend, if the 
Government chuoses to undertake his defence. 
But neither the sections nor the order give any 
warrant for the contention that the action can 
be brought in any other way except against the 
individual as an individual.” 

Clearly the Agent is not an indivi¬ 
dual. The individual ^ is Mr. Highet 
against whom the suit has not been 
brought. The absurdity of the position 
may be shown by the following illustra¬ 
tion. Suppose it is held that the Agent 
is in contempt and a new Agent is 
appointed tomorrow who shall be .asked 
to purge the contempt? For the reasons 
given prima facie there are no proper 
defendants before the Courts and this 
matter also should have been gone into, 
before the issue of a temporary injunc-; 
tion. Fourthly, it has been laid down' 
that no injunction can issue except, 
against a named person. Equity acts in 
personam and an injunction must be 
addressed to the defendant personally.' 
The Secretary of State as a Corporation' 
sole would be an individual and so would 
be Mr. J. C. Highet, but neither is 
the North Western Railway Admini¬ 
stration, Lahore, an individual nor is 
the Agent, North Western Railway. 
Lahore, an individual. I do not know 
what the North Western Railway Admi¬ 
nistration, Lahore, is, unless it is a 
body of officials, but by Agent can 
only be meant the office of Agent. I 
have already pointed out that the notice 
issued only to the Agent and was re¬ 
turned by Mr. Muirhead described as- 
the Chief Personal Officer, because the 
Agent, who was then Mr. Highet, was 
in Simla. 

Fifthly, another matter, which re¬ 
quired the consideration of the Sub¬ 
ordinate Judge, First Class, before the 
issue of the injunction, was, whether 
any official of Government could be 
made personally liable upon a contract. 
According to the concluding words ot 
S. 32 , Cl. (4), Governmentof India Act,. 
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no person executing any Assurance or con¬ 
tract on behalf of the Secretary of State 
in Council shall be personally l;iab!e in 
respect thereof, but all such liabilities, 
and all costs and damages in respect 
thereof shall be borne by the revenues 
of India. i 

Sixthly, another question which should 
first have been settled or considered by 
the Subordinate Judge, First Class, was 
the question apparent on the face of the 
plaint that no notice under S. 80, Civil 
P. C., had been given to the Agent, 
North Western Railway. It was held 
by their Lordships of the Privy Council 
m Bhagchand Dagdusa v. Secy, of State 
(2), that this section applies to all 
* forms of suit, whatever the relief sought, 
including a suit for injunction. The 
case before their Lordships was one in 
which the Secretary of State and the 
Collector of Nasik were sued. An at¬ 
tempt was made to argue before their 
Lordships that the act purported to be 
done in respect of which the suit was 
begun was the threatened enforcement 
of payment. This was held to be a 
fallacious argument since the illegality, 
if any, was in the order for recovery of 
the tax. If that was valid, there was 
nothing to be restrained: 

“Hence though the act to be restrained was 
something apprehended in the future, the act 
alone, in respect of which the suit lay, if at all, 
was the order already completed and issued.” 

An attempt was also made to argue 
before me somewhat on these lines, the 
argunrent being based on ArunacJialam 
Chetti v. David (3), and a decision of 
a single Judge in the Madras .High Court 
reported in Ki'ishnaswami Sastry v. 
Sayed Ahmed ^(4), which are to the 
effect that notice ,though necessary, 
when the Secretary of State is sued, is 
not necessary when it is sought to res¬ 
train an official by an injunction. The 
first mentioned case was decided before 
the Privy Council case and need not be 
be further considered. With all respect 
to the single Judge, who de¬ 
cided the second case, I do not 
think that it can be said that there 
was no discussion in the judgment 
of their Lordships of the Privy Council 
with regard to the expression “for any 
act purporting to be done” in S. 80. 
Civil P. C. I have already given a 
quotation from their judgment which 
contams the words mentioned by the 
Single Judge. The Privy Council has, 
in my judgment, clearly laid down that 
in all cases where the suit is against 

2. A I R 1927 P C 176=104 I C 267=64 I A 
338=51 Bom 726 (P C). 

8 . AIR1927 Mad 166=99 1 0 234 =50 Mad 239 

4. (1981) 186 I 0 777. 


Secretary of State or against a 
public officer in respect of any act pur¬ 
porting to be done by such public officer' 
m his official capacity, it cannot bci 
instituted without two months’ notice to! 
the Secretary of State or the public 

sffips S. 80 IS express, explicit and man¬ 
datory and It admitss of no implications 
or exceptions. In the present case also 
the real act of the Agent complained of 
was his order passed a long time before 

l would be discharged on 

loth October 1932. The suit cannot 
be based on the threatened discliarge 
was any illegality, it took place 
when the order of discharge was made 

r<^straincd is 

sometblug apprehended in the future, the act in 
respect of which the suit lies, if at all, is the 
order already completed and issued.” 

This also was not considered by the 
Subordinate Judge, First Class. Clearly 
he should _ have gone into this point 
before issuing a temporary injunction I 
might add that it \vkis held in Dali 
Chand v. Kalyan Singh (5), that notice 
IS necessary in the case of a suit against 
an official^ for an injunction and this 
authority ^ is binding on the Courts in 
this province. 

Seventhly, it is enacted, by S 21 Tb) 
Specific Relief Act. that a comma 
which runs into such minute or numer¬ 
ous details, or which is so dependent on 
the personal qualifications or voUtion of 
nie parties, or otherwise from its nature 
IS such, that the Court cannot enforce 
specific performance of its materia] 
^ims, cannot be specifically enforced. 
Some of these contracts are given in 
the illustration to Cl. (b), e. g., a con¬ 
tract to render personal service or to 
employ someone on personal service. 
^^ specifically enforced. S. 56 
Relief Act, enacts that an 

thi granted to prc^’cnt 

^ Contract, the perform- 
ance of which would not be specificallv 
enforced. It follows that an injunction 
cannot be granted to prevent the bread)] 
of a contract to ernploy certain people.: 
It was contended however that the in¬ 
junction sought was in the negative 

Hprml unnecessary for me to 

v question except to incUcate 
5^59^5 already to have been dc- 
cided in Kirchner ^ Co. v. Gruhan (6), 
where it was held that the plaintiffs were 
not entitled to an injunction, restraining 

the defendants fromiengagingan-any other 

business than their own, on the ground 

6. A IR 1931 Lah 703=132 I O 4—12 Lab 260 
6. (1909) ICb 413=78 L J Ch 117=99 L T 932' 
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that the stipulation sought to be en¬ 
forced, although negative in form, was 
affirmative in substance and that the 
Court would not grant an injunction 
which in effect would compel specihc 
performance of a contract of service. 

Eigthly, it seems to me that the ap¬ 
plicants have no personal interest in 
this suit. Counsel for the respondents 
was specially asked to point out what 
personal interest they had and he was 
unable to do so. It is enacted by b. ob 
l(k). Specific Relief Act, that an injunc¬ 
tion cannot be granted where the ap- 
iplicant has no personal interest in the 
matter. The discharged worknaen may 
jhave a personal iiiterest, but how the 
plaintiffs have I fail to see. 

Lastly, it seems to me that the bub 
ordinate Judge might have considered 
and tried to visualize what the alleged 
contract was that was sought to be en¬ 
forced. It appears to be alleged not to 
have been entered into between the 
parties but between the Railway Board, 
whatever that, may be, and the AIJ 
India Railwaymen Federation, whatever 
that may be, while it is contained ap¬ 
parently in various commumques and 
reports and not in any regular docu- 
■mlut. There should have been some¬ 
thing more than that on the record 
fore an injunction should have issued, 
ilt is not open to a Court frivolously an^d 
vcxatiously to issue such a process with 

out proper cause and due 
Sufficient has been ^aid to show tha^ 
the temporary injunction dated lum 
October 1932, should not and could 
S>t be issued. I therefore accept the 
appeal with costs oind set aside the 
Crder of the Subordinate Judge dated 
10th October 1932, issuing the tem¬ 
porary injunction. 

Appeal accepted. 
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Mi. Dnreja Deri —Petitioner. 

V. 

Mt. Par&aii —Opposite Party. 

Civil Revn. Petn. No. 174 of 1932, 
■nacided on 20th October 1932. 

(a) Clrt fee-Suit decided-court cann 
order payment on deficiency—Jurisdiction. 

Aftef the decision of the suit the trial Court is 
no longer seized of the case and has no 
tion t? require ‘be plaintig to make good the 
deficiency in court-fee; ^1.1. B. 1925 13 

and A. I. R. 1919 Cal. 194. 208 C ^ 

(b) Court-fees Act (1870), Scb. 2, Art. 17 

** Wh^e^'in a suit foi- partition the plaiutifl 
states in the plaint that the property Jomt 
among the parties a court-fee of Es. 1° 


Fakir Chand and Aclihi'U Ram —for 
Petitioners. 

Judgment .—The plaintiff filed a suit 
against her sister in the Court of the 
Senior Subordinate Judge, Ludhiana, for 
partition of certain property which was 
alleged to belong to their father and 
which had devolved on the parties equ¬ 
ally after the death of their mother. 

In the plaint it was alleged that the 
property of which partition was sought 
was joint, and accordingly a court-fee 
of Rs. 10 only was affi.xed on the plaint. 

At the first hearing the case was com¬ 
promised. the plaintiff agreeing to re¬ 
ceive Rs. 3.300 as the value of her 
share. A decree in accordance with this 
compromise was passed on 23rd March 
1931. It appears that in October 1931 
the “stamp auditor” pointed out to the 
Senior Subordinate Judge that the plamt 
was insufficiently stamped. Thereupon 
the learned Judge ordered notice to 
issue to the plaintiff and passed An 
order on 6th February 1932, directing 

her to -r, o crtft 

“make up the deficiency in court-fee on Rs. 3,-TO 

before executing the decree or within two months 

from the date’* 

of the order. Against this order a peti¬ 
tion for revision has been preferred to 
this Court by the plaintiff and it has 
been pointed out that after the decision 
of the suit the Senior Subordinate Judge 
was no longer seized of the case and 
had no jurisdiction to require the plain¬ 
tiff to make good the alleged deficiency 
in court-fee. In support of this 
tention reliance is placed on, A. I> J\- 
1925 Lah. 131 and Jatra Mohan Sen 
V. Secy, of Stale (1)., These nilings 
arc directly in point and following them 
I hold that the order of the lower Court 
was passed without jurisdiction. 

1 may also mention, that it has by no 
means been established that the plaint 
was insufficiently stamped. It was stated 
in the plaint that the property was joint 
of the parties and on this allegation a 
court-fee of Rs. 10 was sufficient. The 
suit was therefore properly^ valued and 
as there was nothing to indicate .th^ 
this allegation was wrong, the plamtitt 
could not have been called upon to pay 
ad valorem court-fee on Rs. 3,300. i 
accept the petition for revision and set 
aside the order of the lower Court re¬ 
quiring the plaintiff to pay additional 
court-fee. As no body has appeared on 
behalf of the respondent or the Collec¬ 
tor to oppose the application, there 
will be no order as to costs. 

Petition accepted. 


1. AIR 1919 Cal 194=52 IC 435=46 Cal 620. 




1933 


. ijAii V. Gul Muhammad (Bhide, J.) Lahore 20D 


-^^3 Lahore 209 

^ * Bhide. J. 

, oint Hindu 1^'amily of Mukhi Lai 
Ohand —Defendants—Appellants. 

V. 

M. Gul Muham7nnd —Plaintiff—Res¬ 
pondent. 

Second Appeal No. 2017 of 1930, 
Decided on 8th November 1932, af?ainst 
decree of Dist. Judge, Dera Ghazi Khan, 
D/- 26bh August 1930, 

Contract Act (1872), S. 25 (3)—Debt ac- 
Icncwledged barred—No distinct promise to 
pay—Requirements of S. 25 (3) are not ful¬ 
filled—Limitation Act (1908), S. 19. 

An acknowledgment of time-barred debts, wbich 
does not contain any distinct promise to pay, 
does not fulfil the requirements of S. 25 (3). Con¬ 
tract Act, because it implies a promise to pay; 
A. I. li. 1930 All. 467; A. I. li. 1932 AU. 199; 
A. I. R. 1929 Cal 444; A. I. R. 1929 Pat. 25S and 
A. I. R. 1028 Doni 319, Rel. 0 )i; A. I. R. 1928 
Cal 850, Expl. and Di^t. 33 Cal. 1047 (P. C.) and 
A, I. R. 1929 hah. 2G3, 264 and 591, Difit. 

CP 209 C 1.2] 


Kishan Liyal and Khurshaid Zaman 
—for Appellants. 

Shuja-ud-Din — for Respondent. 

Judgment .—This second appeal arises 
out of a suit for recovery of Rupees 
1,600. The last balance executed in 
favour of the plaintiff was for Rupees 
6,924-8-0. This balance was struck on 
31st May 1924. Thereafter certain pay¬ 
ments were made and, allowing for 
them, th,e plaintiff sued for the balance 
of Rs. 1,600. The trial Court dismissed 
the suit as time-barred, but on appeal 
the learned District Judge has passed a 
decree in favour of the plaintiff. The 
sole point which requires decision in 
‘this second appeal, is whether the ack¬ 
nowledgment, dated 31st May 1924, in 
respect of the balance of Rs. 6,924-8-0, 
fulfils the requirements of S. 25, 
Cl. (3), Contract Act, It is not disputed 
that this balance covers time-barred 
debts. It was however contended before 
the learned District Judge that inas¬ 
much as an acknowledgment imports a 
promise to pay, it fulfilled the require- 
. ments of S. 25 (3), Contract Act, and 
"^thferefore the plaintiff was entitled to 
succeed. This contention was accepted 
by the learned District Judge who has 
relied on certain authorities of this 
Court, namely, /. R. 1929 Lah. 
263, 264, 591, but these authorities 
are not directly in point. The only 

S uestion, which was decided in 

lese cases was that an uncondi¬ 
tional acknowledgment imports promise 
to pay and could form the basis of a 
auit. The decision in these cases was 

1933 L/27 & 28 







based upon Mani Rani v. Rap Chand 
(1}, a ruling of their Lordships of the 
Privy Council. The debts under conside¬ 
ration in the latter ruling were how¬ 
ever apparently within time. The ques¬ 
tion whether that ruling can be applied 
in the case of an acknowledgment of 
time-barred debts, which docs not con¬ 
tain any distinct promise to pay, has 
been considered by several of the High 
Courts in India and it has been held 
that the abovementioned ruling of their 
Lordships of the Privy Council docs nor 
warrant the proposition that such an 
acknowledgment fullils the requirements 
of S. 25 (3), Contract Act. because 
it implies a promise to pay. It will be 
sufficient to refer in this connexion to 
the following authorities: Raj Naraiit 
Rao v. Rom Samp (2), Abdul Rafiq 
v. Bhajan (31, Sashikauta Acharjya v. 
Sonalla Munshi (4), Deoraj Tewari v. 
Indrasan Tewari (5) and Alagan Lai 
Hajibhai v. Amichand Gtilabji (6). The 
last ruling was followed in Davindar 
Singh V. Lachmi Devi (7). 

The learned counsel lor the respon¬ 
dent has not been able to cite any 
authority in point. He referred to 
Manikya Bewa v. Puslipa Charan AdaiJii 
(8), but in that case the promise to pay 
was inferred not merely from the ac¬ 
knowledgment but also from an award 
and a joint petition following the award. 
The wording of these documents is not 
given and the applicability of S. 25 
(3), Contract Act, to an acknowledg¬ 
ment of the type now in dispute also 
does not seem to have been considered. 
In view of the authorities referred to 
above the present appeal must succeed. 
I accordingly accept the appeal and. 
setting aside the decree of the learned 
District Judge, dismiss the suit. In view 
of the technical point on which it ha? 
succeeded, I leave the parties to pay 
their costs throughout. 

K K. Appeal accepted. 

1. (1903) 33 Cal 1047=2 N L R 130=33 I A 
165 (P C). 

2. A I R 1930 All 467=123 I C 820=52 All 
480. 

8. A I R 1932 All 199=137 I C 24 3=53 All 
963. 

4. A I B 1929 Cal 444=121 I C 412=57 Cal 
394. 

5. A I R 1929 Pat 258=120 I C 470=3 Pat 
706. 

6. A I R 1928 Bom 319=112 I C 24=52 Bom 
521. 

7. A I R 1930 Lab 985=129 I C 281=12 Lab 
239. 

8. AIR 1928 Cal 850=115 I C 263. 
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Tavp, J. 

Banarsi Das and anotho —Auction- 
purchasers — Petitioners. 

V. 

Ham Chandar and anotho —Decree- 
holders and Judgment.debtors—Opposite 

I'itV t i 6S 

Civil Revn. Petn. No. 308 of 1932, 
Decided on 12th December 1932, against 
order of Dist. Judge, Ambala, D/- 30th 
INIarch 1932. 

(a) Civil P. C. (1908). O. 21. R. 89—Ap¬ 
plication made under O. 21, R. 89 for per¬ 
mission to deposit amount without express 
prayer to set aside sale is still application to 
set aside sale. 

An application by a judgment-debtor made 
under O. 21. R. HO. for permission to deposit the 
decretal amount with poundage is an application 
to set avlJe the sale even though there is no 
cxpio.4s pravor in the application to set aside the 
sale: A. I. ll 102S Nag. Ill, FoH.; A. I. R. 1925 
il/ad. 630; A. J. R. 1022 Mad 44; 9 I. C. 33 and 
A. I. R. 1010 Bom. 130, Dist. 

And an order confirming the sale amounts to a 
refusal to set aside the sale and hence is appeal¬ 
able. CP 210 C 2] 

(b) Civil P. C. (1908), S. 115—High Court’s 

power of revision. 

Where all the proceedings are before the High 
Court, it is open to it to revise the order under 
S. 115 of an execution Court confirming a sale. 

(c) Mortgage—Mortgagee rights are im¬ 
movable property —T.P. Act (1882), S. 3. 

Llortgagce rights are indisputably immovable 
property. Even a mortgage debt is immovable 
property as it is not an actionable claim. 

^11 L* JJ 

(d) Practice—Procedure. 

Procedure is meant to serve and not to govern. 

[P 211 C 1] 

Jai Gopal Sethi —for Petitioners. 

Achhi'U Ham —for Opposite Parties. 

Judgment. —The mortgagee rights of 
the respondent judgment-debtor, Paras 
Ram, were put to sale on 7th August 
1931, in execution of the decree for 
Rs. 3,000 obtained against him by the 
respondent, Ram Chandar. These rights 
were acquired by the appellants, Banarsi 
Das, son of Lala Radhe Kishen, and 
Banarsi Das Garg for Rs. 4,000. On 
27th August 1931, the judgment-deb¬ 
tor, Paras Ram, made an application 
under R. 89, O. 21, for permission to 
deposit in Court the amount due unaer 
the decree and a sum equal to 5 per 
cent of the purchase money. There was 
no express prayer in the application to 
set aside the sale, but the rule and 
order were cited at the head fc)f the 
application. The requisite deposit under 
Cls. (a) and (b) of the ^le ^^;as made 
in Court on 30th September 1931, and 
on the same date one of the two auc¬ 
tion-purchasers presented an application 


contending that his rigu. 
defeated by the deposit ana uld. 
entitled to confirmation of I 

A notice was thereupon issued 
second auction-purchaser, who conten¬ 
ded that the property sold was a mort¬ 
gage-debt and therefore moveable pro¬ 
perty to which R. 89 of the order had 
no application and the judgment-deb- 
tor’s application of 27th August 1931, 
did not contain any prayer to set aside 
the sale. He also raised two other 
pleas with which the present application 
for revision is not concerned. The exe¬ 
cuting Court did not definitely decide 
whether the mortgagee rights ' were 
moveable or immovable property, but 
held that there was no application to 
set aside the sale and consequently the 
Court had no option but to confirm the 
sale which, it did. Against this order 
an appeal was preferred to the learned 
District Judge who found that the sale 
of the mortgagee rights was a sale of 
immovable property and that the appli¬ 
cation of 27th August 1931 contained 
an implied prayer to set aside the sale^ 
The sale was thereupon set aside and 
against this order the auction-purchasers 
have come up in revision. 

It was urged on behalf of the peti¬ 
tioners that no appeal lay from the 
order of the Court confirming the sale, 
but the validity of this objection de¬ 
pends entirely on the question whether 
the application made by the judgment- 
debtor on 27th August 1931, is not 
an application under R. 89, O. 21. If 
it is, as held by the learned District 
Judge, then obviously the order of the 
execution Court confirming the sale is 
tantamount to refusing to set aside the 
sale on the application of the judgment* 
debtor and against such an order an 
appeal would lie under O. 43 (1) (j)- 
Mr. Sethi for the petitioners has relieo 
on A. I. R. 1925 J^ad. 639 and 
A. /. R. 1922 Mad. 44; Mathura Pra¬ 
sad V. Ram Lai (1) and Raoji v, 
Bansilal Narayan (2). In my opinion 
all these authorities are distinguishable 
to some extent and the case reported as 
A. /. /?. 1928 Nag. Ill, is in point 
and one which I prefer to follow. In the 
Nagpur case, as in the present ca^, 
there was no express prayer to set aside 
the sale, but the application was made 
under R. 89. O. 21, for permission to 
make the required deposit, which wast 
allowed. In my opinion the view taken 
by the learned District Judge, that the 
application of 27th August 19 31, ini- 

1. (1911) 9 I O 33. 

2. A I R 1919 Bom 130=53 I C 135=43 Bonfc 
735. 



1933 Amin Chand v. Manohar Lal (Tapp, J.) Lahore 211 


plicitly prayed for the setting aside of 
the sale, is correct, and to hold other¬ 
wise would, I tloink, be a mere quibble. 
After all procedure is meant to serve 
land not to govern, and the simple 
omission in an application clearly made 
under R, 89 to ask for the setting aside 
of the sale should not in any way defeat 
[the real intention of the applicant. On 
the above view, that the application of 
27th August 1931, was one under 
R. 89, O. 21, and that the confirmation 
of the sale by the executing Court 
amounted to a refusal to set aside 
the sale, an appeal to the District Judge 
was competent and I hold accordingly. 
In any case, if tliis view is v.-rong 
now that all the proceedings are before 
this Court, it is open to me to revise 
the order of the execution Court con¬ 
firming the sale under S. 115. 

There remains the second question, 
as to whether the property sold was 
moveable or immovable. As observed 
by the learned District Judge the pro¬ 
clamation of sale was very badly drawn 
up and indicated that the amount due 
on the mortgage was being put to sale, 
but at the time of the sale it was clearly 
announced that what was being sold 
were the mortgagee rights of the judg¬ 
ment-debtor Paras Ram amounting to 
Rs. 8,000 principal plus interest in 
certain land. Mortgagee rights arc in¬ 
disputably immovable property and in 
the circumstances the view ^ taken by 
the lower appellate Court is correct. 
Even if it be considered that it was a 
mortgage debt that was sold such a 
debt is not now an actionable claim 
and must be deemed to be immovable 
property. For the reasons stated above 
I hold that the sale was rightly set 
aside by the learned District Judge 
and the application is dismissed, par¬ 
ties bearing their own costs. 

K.S, Avv^'^^o.tion dismissed. 


A. I. R. 1933 Lahore 211 

Tapp, J. 

Amin Chand —Mortgagee—Appellant. 

V. 


Manohar Lal and others — Creditors 
an4 Insolvent—Respondents. 

Misc. First Appeal No. 317 of 1932, 
Decided on 14th December 1932, from 


order of Diet. Judge, Mianwali. 

^ Provincial Insolvency Act (1920), S. 47— 
Sale by inaolvent annulled—Part of consi¬ 
deration found to have been paid actually for 
decree-debt — Such debt is just antece¬ 
dent debt and alienee can prove it. 

Where a sale effected by an insolvent is held to 
frandolant and is annulled, but a part of the 
:M!l*(^tiftlderatiou is found to have been actually 








paid by the alienee in satisfaction of a docrco 
against the insolvent the debt'is a just antecedent 
debt and the alioneo steps into the shoc.s of the 
decree-holder and is entitled to prove his debt: 
A. I. R. 1910 Lah. 25. o>i‘, A. I. it. 1923 All. 

504; A. I. R. 1924 All. C68 and 41 P. It. 1012, 
Dist. [P 211 C2; P 212 C 1] 

AI. L. Batra —for Appellant. 

Muhand Lal Puri —for Hesponrlents. 

Judgment .—The question for deter¬ 
mination in this appeal is whether a 
debt of Rs. 1,203 forming part of the 
consideration of a sale effected by the 
insolvent Beli Ram in favour of his 
deceased son-in-law Ganesh Das (fa¬ 
ther of the appellant Amir Chand) 
sould be allowed. The sale was held 
by this Court to be fraudulent and was 
annulled but a sum of Rs. 1.203 ac¬ 
tually paid to Sahib Singh (creditor) 
in satisfagtion of his decree for that 
amouiitagainst theinsoivent was fouiid to 
have passed. The learned District Judge 
relying on certain observations in 
Vilayo.t Husain v. Alissau (Ij. Dayo. 
Rani V. Thakiiri (2), and Kaniola Rani 
V. Kaura Khan (3) has not allowed the 
appellant to prove this debt. Tlic ear¬ 
lier of the two .‘■Vllahabad rulings dealt 
with the application of the maxim in 
pari delicto to the particular facts in 
that case while the later ruling and 
the decision of the Punjab Chief Court 
in 1912 dealt with contracts \shicb 
were void ab initio; in one case being 
a transfer of occupancy rights prohibit¬ 
ed by statute and in the other a trans¬ 
action with a person of unsound mind. 

In the present case the appellant was 
deprived of his security as the sale 
transaction was held to be a fraudu¬ 
lent one but I see no reason why he 
should not be allowed to prove the 
debt of Rs. 1,203 which was held to 
have been actually paid. By discharg¬ 
ing this debt the alienee stepped into 
the shoes of the decree-holder Sahib 
Singh, who but for this payment would 
have been in the position now occupied 
by the appellant viz., that of an un¬ 
secured creditor. In Husain Bibl v. 
Hakim (4) which I think is in pari 
materia it was held that alienees, the 
transfers in whose favour have been 
annulled under the Insolvency Act, may 
prove as unsecured creditors in the 
insolvency of the alienor to the extent 
of just antecedent debts. In my opi¬ 
nion the sum of Rs. 1,203 might 
equitably be regarded as a just an tece- 

1. A I R 1923 All 504=72 I C 92;=45 All 
396. 

3. A I R 1924 All 608=88 I O 21=40 All 
622. 

8. (1912) 41 P R 1912=15 I 0 404. 

4. A I R 1919 Lah 26=62 I C 587=86 P R 
1919. 
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dent debt even though it was incurred 
at the time of the transaction held to 
be fi'audu'cnt. If the decree-holder Sahib 
‘Singh had been the transferee instead of 
the appellant’s father he would have 
been allowed to prove his debt of 
Rs. 1203 as this would have been 
just antecedent debt according to the 
authority last cited. As observed above 
the transferee Ganesh Das stepped into 
the shoes of Sahib Singh and in the 
circumstances I am of opinion that the 
sum of Rs. 1.203 should be regarded 
as a just antecedent debt. The trans¬ 
fer of the right to realize the debt from 
Salub Singh to Ganesh Das should not 
alter the nature of the liability. For 
tlic above reasons I allow the appeal 
and setting aside the order of the Court 
below direct that the appellant be al¬ 
lowed to prove this debt. Parties to 
bear their own costs. 

F S. Appeal allowed. 


^ A. I. R. 1933 Lahore 212 

Bhide, J. 

Jagat Singh Bai —Defendant—Peti¬ 
tioner. 

V. 

Jagat Singh Kawntra Sc Sons —Plain¬ 
tiffs—Opposite Parties. 

Civil Revn. Petn. No. 304 of 1932, 
Decided on 26th October 1932, against 
decree of Sm. 0. C. Judge, Lahore, D/- 
29th April 1932. 

(a) Evidence Act (1872), S. 34—Account 
books —Sufficiency of. to establish claim. 

IVEcro rolisince on ftccount books without any 
sworn testimony in support of it or uureliable 
sworn testimony is not suffieient to establish the 
claim, but where the plaintiff produces account 
books’ and deposes that they are regularly kept 
and are correct, and ho is not cross-examined on 
the point, liis testimony supported by the account 
book is legally sufficient to establish his claim. 

[P 212 C 2] 

(b) Interest Act (1839), S. 1—Notice as to 
interest not given as required under—Inter¬ 
est to be disallowed—Interest. 

In a suit to recover price of goods .sold, if the 
claim for interest is based on an alleged agree¬ 
ment that is not proved, and no notice as to 
interest is given as required by Act 32 of 1839, 
interest should be disallowed. fP 212 C 2] 

^ (c) Interest—Claim for interest by way 
of damages in suit for price of goods sold is 
not tenable—Such interest, if allowed, can 
be disallowed in revision—Civil P. C. (1908), 
S. 115. 

In a suit for price of goods sold a claim for 
interest on the amount by way of damages for 
the delay in payment is not tenable; and such 
interest allowed by a Court can be disallowed in 
revision: A. 1.11. 1923 Lah 302, Itel. on] Lah 
C. A.2323 of 1926, Disi.; 20 Mad. 481 and 104 
P. R. 1901, Ref. [P 212 C 2] 


Narotam Singh —for PetiMoner. 

Navyal Kishore- ior Opposite Parties. 

Judgment. —This is a petition for 
revision of an order of the Small Cause 
Court, Lahore, granting plaintiff a de¬ 
cree for Rs. 500 on account of price 
of goods sold together with interest 
at Re. 1 per cent per mensem and 
costs. The plaintiff produced an account 
book relating to the transactions and 
also went into the witness box to sup¬ 
port Ms claim. The learned counsel 
for the defendant who has preferred 
this petition has contended that it is 
not proved that the account book was 
kept regularly in the course of business 


and 

that 

the 

plaintiff 

has 

not 

given 

the 

details of 

the trans- 

tions. 

But 

the 

plaintiff 

has 

de- 

posed 

that 

the 

account 

book 

was 


kept regularly and that the account i? 
correct. The plaintiff was not cross- 
examined on the point and his testimony 
supported by the account book seems 
to me to be legally sufficient to esta¬ 
blish his claim. The rulings wliich the 
learned counsel for the petitioner has 
sought to rely on are easily distinguish¬ 
able as they refer to cases in which ac¬ 
count books alone were relied on without 
any sworn testimony in support of it or 
the sworn testimony was considered un¬ 
reliable. I therefore consider it unne¬ 
cessary to discuss the rulings. The lear¬ 
ned counsel has further contended that 
interest should have been disallowed 
as the claim of interest was based on 
an alleged agreement with the defen¬ 
dant, which was never proved and no 
notice as to interest was given as 
required by Act 32 of 1839. This 
contention seems to be correct. The 
learned Judge of the Small Cause Court 
has awarded interest on the basis of 
commercial usage, but this was not the 
case set up by the plaintiff. The learn¬ 
ed counsel for the respondent has con¬ 
ceded this but urged that as defen¬ 
dant had unduly delayed payment, in¬ 
terest could be easily awarded as da¬ 
mages and, in any case, as substantial 
justice has been done, this Court should 
not interfere in revision. 

The claim for interest by \vay of 
damages does not seem to be tenable 
according to law, Kumalammal v. 
Piiru Musa (1), Bura v. Mailia Shah 
(2). As to the second contention, it 
must be remembered that the present 
claim is on account of price of goods 
sold, which probably includes substan¬ 
tial profit. Although time was given 
to the defendant at his own request 

1. (1897) 20 Mad 481=7 M L J 263. 

2. (1901) 104 P R 1901=19 P L R 1902. 
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and payment was delayed, there is no 
evidence to show that defendant was 
warned at the time that interest would 
be claimed. If the defendant had been 
so warned he might have tried to pay 
up earlier. In Des Raj v. Feay*s Mo- 
tor Works (3) a claim for interest was 
disallowed by this Court in revision 
in similar circumstances. The learned 
counsel for the respondent has invited 
my attention to C. A. 2323 of 1926 
decided by a Division Bench of tliis 
Court on 17th February 1932; but in 
that case it was definitely found that the 
defendant understood that interest would 
be charged. I accept the petition forrevi- 
sion and setting aside the decree of the 
Court below give plaintiff a decree for 
Rs. 329-6-6 (the principal amount) 
with proportionate costs throughout. 

K.S. _ Petition accepleiL 

3. A I B 1023 Liih 302=75 I 0 64. 

A. I R. 1933 Lahore 213 

Tapp, J. 

Chanan Din —Defendant—Appellant. 

V. 

Chanan Din and others —Plaintiffs and 
Defendants—Respondents. 

Second Appeal No. 301 of 1032, De¬ 
cided on 25th November 1932, from de¬ 
cree of Addl. Dist. Judge, Lahore, D/- 
5th December 1931. 

Punjab Pre-emplion Act (1913), S. IS (c)-— 
"Owner” of estate—Determining factor is 
whether area is assessed to land revenue. 

In deciding whether a person is an owner of an 
estate within the meaning of 15 (c) thitdlj', the 
determining factor is whether the area in question 
is or is not assessed to land revenue. Its extent, 
situation and the purpose for which it is bought 
or to which it may be devoted ate absolutely im¬ 
material: A. I. jR. 1920 Lah. 94 and 109 P. It. It. 
1908, DiH.; 45 [. C. 887, Bel on. [P 214 C 1] 

Madan Lai Sethi —for Appellant. 

Barkat Ali —for Respofidents. 

Judgment. —This second appeal arises 
out of a suit for pne-emption brought 
by Chanan Din and Hasan Din against 
the defendant vendor Karam Bakhsh 
and defendant vendee Chanan Din in 
respect of 14 kanals, 18| marlas of 
land situate within the areaof Muzang. 
The sale was effected on 13th August 
1928, for an alleged consideration of 
Rs. 1,500, which the plaintiffs pre- 
emptors alleged was fictitious, the real 
price being Rs. 1,310. The defendant 
vendee Chanan Din inter alia pleaded 
that he had an equal right of pre-emp¬ 
tion being an owner of the estate, and 
the trial Court finding in his favour on 
this point dismissed the suit. On appeal 
by the plaintiffs pre-emptors the learned 
Additional District Judge held that the 


vendee was not an owner of the estate 
and as the sale price was found to be 
Rs. 1,310, decreed the suit on payment 
of tlus sum within a certain fixed period. 
The claim of the defendant vendee to 
be an owner of the estate is based on 
his ownership and possession of two 
plots of land, one measuring 210 ft. 
and the other 4 marlas of which the 
latter is assessed to revenue of 1 anna 
6 pies. The plot of 4 marlas is shown 
in the settlement record of 1924-25 as 
in the ownership of Chiraghand Chanan 
half share and Siraj Din and Jalal Din 
half. Apparently after this the vendee 
Chanan Din acquired these 4 marUis by 
purchase. The plot is described as 
Qabil tamir, i. e., suitable for building, 
and paying a revenue of 1 anna 6 pics. 
The plot measuring 210 ft. is not 
assessed to land revenue. It was urged 
before the lower appellate Court that 
the plot of 4 marlas was not really agri¬ 
cultural land but a building site situate 
within the abadi and consetiucruly its 
ownership could confer no right of pre¬ 
emption even though it was assessed to 
land I'evcnue. Tliis contention found 
favour with the learned .Additional Dis¬ 
trict Judge who. on the authority of 
Jawala Singh v. Tara Singh (1), Naraiit 
Singh v. Gopal Singh (2) and AUihcim^ 
mad Said v. Shah Nawaz (3). held that 
the plot of 4 marlas could not be des¬ 
cribed as agricultural land and the de¬ 
fendant vendee was therefore not an 
owner of the estate. In Jawala Singh 
V. Tara Singh (1). the plaintiff was 
held not to be one of the o\vners of 
the estate because he was a malik qabza 
and owned only a small plot of land of 
8 marlas unassessed to revenue and 
uncultivated except to a trifling extent 
and clearly destined to be a building 
site. The chief difference between that 
case and the present case is that the 
area in the latter is smaller and is 
assessed to revenue. On the other hand 
none of the plots is cultivated and it has 
been shown that a portion of it has 
actually been built upon, 

Mr. Madan Lai Setlii for the appel¬ 
lant has cited various authorities for 
the proposition that the area on the 
ownership of which the right of pre¬ 
emption is claimed, its situation and the 
amount of land revenue paid thereon^ 
and the purchase for which such area is 
to be, or may be, used are all im¬ 
material for the purpose of deciding 
whether the owner of such an area is an 

1. A I R 1920 Lah 94=67 I C 169=1 Lab 
503. 

2. (1918) 1C6 P B 1913=20 1 0 2. 

3. (1921) 60 I O 680. 
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owner of the estate. In Salamai Rai v. 
Kanshi Ram (4), it was held that a 
person who owns an area assessed to 
land revenue is an owner of the estate 
and the fact that the revenue payable 
on that area is very small or that the 
area itself is very small or that it is a 
recent acquisition or that he does not 
belong to the original village proprictarv 
body, but has acquired that area by 
gilt or purchase would not change hi's 
status. Nor would the object for which 
the acquisition has been made make any 
difference. The same \’iew appears to 
ha\e beean taken in Salamat Rai v. 
Kfmshi Ram (4). The learned counsel 
for the respondents has relied on Jawala 
Sjugh V. Tara Singh (1) and Sham 
Siindar v. Sodhi Harbans Singh (5). 
but in both these eases the land on 
which the claim to be an owner of the 
estate was based was not assessed to 
revenue. It seems to me after consider¬ 
ation of these various authorities that 
the determining factor in such cases is 
whether the area in question is or is nor 
assessed to land revenue. Its extent, 
situation and the purpose for which it is 
bought or to which may be devoted are 
absolutely immaterial. For the above 
reasons I would hold that the appellant 
vendee is an owner of the estate within 
the meaning of S. 15 (c) (thirdly). 
Pre-emption Act, and in consequence 
the plaintiff-respondents have no supe¬ 
rior right_ of pre-emption in respect of 
the land in suit. I accordingly accept 
the appeal with costs throughout, set 
aside the decree of the lower appellate 
Court and restore that of the trial 
Court. 

_ Ajypeal accepted. 

4. (lOlS) 45 I c 887. 

5. (iy08) 109 P L R 1903=78 P W R 1903. 
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Tapp, J. 

Bieshambar Nath —Judgment-debtor — 
Appellant. 

V. 

Ainolah Bam Aviin Chand k Co. —De. 
cree-holders—Respondents. 

Misc. First Appeal No. 33 of 1932, 
Decided on 14th December 1932, from 
order of Sub-Judge, 1st Class, Lahore, 
D/- 19tli December 1931. 

^ Civil P. C. (1908). S. 135 (2)-Incoine- 
^officer is tribunal’ within meaning of 
section—Words and phrases—Tribunal. 

An Income-tax Omcor must be regarded ns a 
tribunal” within the meaning of S. 135 (2), 
Civil P. c., and hence a person is exempt from 
arrest while on his .way to appear before the 
Income-tax Officer: A. I.'R. 1914 Bom. 138, Bel. 

[P 215 C 1] 


Bam Bal and Khan Chand —for Ap¬ 
pellant. 

Danlat Bam —for Respondents. 
Judgment. —A warrant for the ar¬ 
rest of the appellant Basheshar Nath 
Khanna was issued by the Subordinate 
Judge, First Class, Lahore, on 5th No¬ 
vember 1931, and the appellant was 
arrested on the Mall on 24th. When 
produced before the Court the appel¬ 
lants^ presented an application 
alleging that when arrested he was 
on his way to appear before the In¬ 
come-tax Officer in compliance with a 
notice issued to liim by that officer 
under S. 23 (2), Income-tax Act, and 
he claimed exemption from arrest under 
S. 135, Civil P. C. The learned Sub¬ 
ordinate Judge rejected the application 
holding that the Income-tax Officer was 
not a tribunal within the meaning of 
Sub-S. (2), of that section and this 
is the question for determination before 
me. The matter is not free from diffi¬ 
culty as “tribunal” is nowhere de¬ 
fined in the Code. S. 37, Income-tax 
Act, on which Mr. Ram Lai princi¬ 
pally relies however affords some help. 
The section in question, while it does 
not expressly make an Income-tax Of¬ 
ficer a Court or a Judge, does confer 
certain specified powers on such an 
officer in order to enable him to assess 
income-tax in as reasonable or equit¬ 
able a manner as possible. He is there¬ 
fore given the same powers as vested in 
a Court under the Code of Civil Proce¬ 
dure as regards enforcing the atten¬ 
dance of any person and examining him 
on oath or affirmation, compelling the 
production of a document and issuing 
commissions for the examination of wit¬ 
nesses. Proceedings before such an 
officer are also to be deemed to be a 
“judicial proceeding” within the mean¬ 
ing of Ss. 193 and 228 and for the 
purposes of S. 196, I. P. C. 

The only authority which I have 
been able to find bearing on the point 
is a Full Bench decision of the Bom¬ 
bay High Court: In re Punamchand 
Maniklal (1). The question referred to 
the Full Bench was whether an Income- 
tax Collector is or is not a Court 
within the meaning of that word as 
used in Cls. (b) and (c), S. 195, 
Criminal P. C. The decision was that 
an Income-tax Collector is a Revenue 
Court within the meaning of Cls. (b) 
and (c), S. 195. The Income-tax Act 
in force at that time was Act 2 of 
1886, and the Income-tax Collector 
under that Act meant the Chief Officer 

1. A I R 1914 Bom 188=25 I C 333=15 Or 
L J 581=38 Bom 642 (F B). 
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in charge of the Revenue Administra¬ 
tion of a district, and, in a presi¬ 
dency town, any officer when the Local 
Government, by notification in the Offi¬ 
cial Gazette might, by name or by virtue 
of his office, appoint to be a Collector 
for the purposes of the Act. In the 
present Act the Income-tax Officer 
means a person appointed to 
be an Income-tax Officer under 
S. 5 and such officers are to be 
appointed by the Central Board of Re¬ 
venue to perform such functions in res¬ 
pect of such classes of persons or such 
classes of income and for such area 
as may be specified. Under Ss. 28 
and 37 of the Act of 1886 powers 
very similar to those conferred on an 
Income-tax Officer under S. 37 of the 
present Act were conferred on an In¬ 
come-tax Collector. Under S. 28 the 
Income-tax Collector had power to 
summon and enforce the attendance ot 
witnesses, compel them to give evi¬ 
dence and compel the production of 
documents as far as ^ possible in the 
same manner as provided m the case 
of a civil Court by the Code of Civil 
Procedure. Further under S. 37 any 
proceeding under S. 12 (powei to 
require officers of companies m 
duce documents) or under Ch. 4, 
which includes S. 28, was to be deemed 
to be a “judicial proceedmg within the 
meaning of Ss. 193 and 228, I. P. ^C. 

Thus, in my opmion, the posUion 
and status of an Income-tax Officer 
under the present Income-tax Act 19 
more or less the same as that of an 
Income-tax Collector under the Act of 
1886 and as shown above for the pur¬ 
poses of Cls. (b) and (c), S. 
Criminal P. C., an Income-tax Col¬ 
lector was held to be a Revenue 
Court. I would therefore hold on the 
authority of the ^ Bombay ruling and 
for the reasons given above that as an 
Income-tax Officer under the present 
Act is a Revenue Court for the pur- 
’ poses of CIS. (b) and (c), S 195, 
Criminal P. C., he must be regarded a? 
a “tribunal” withm the meaning of 
S. 135 (2), Civil P. C. In the cir- 

^ cumstances the appellant, Ba^eshar 
Nath was exempt from arrest while on 
his way to appear before the Income- 
tax Officer. I accordingly accept the 
appeal and set aside the order of the 
lower Court and direct that the appel¬ 
lant be discharged from bis arrest, which 
was ultra vires; parties to bear their 
own costs, 

v.s. Appeal aecepted. 
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Jai Lal, J. 

Bam Accused—Pobifcioner, 

v. 

Raja Ram —Complainant Opposite 

Party. 

Criminal Misc. Petn. No. 172 of 1932, 
Decided on 4th November 1932. 

Penal Code (1860). S. 420—Held on facts 
no offence is committed. 

The refipondent alleged iu his complaint that 
he approached the petitioner to drop certain cri- 
min.'il proceedings against him (respondent) and 
also to withdraw the proceedings relating to the 
execution of the decree against him (respondent) 
on receipt of a certain amount. The petitioner 
having .agreed to his suggestion, an agreement to 
that effect was written out by a petition-writer 
and also a promissory note. Ihe respondent 
signed the compromise, but the petitioner took it 
back from the petition-writer without signing it, 
saving that he had to consult a friend before 
signing the document. The petitioner never re¬ 
turned the document: 

Held : the above facts do not constitute <an 
offence under S. -120. that the matter is ofsuch 
a doubtful nature both on the facts and ni law 
that no criminal proceedings should be taken on 
the allegetions made in the complaint and that 
the dispute, if at all. was one vyliich was emin¬ 
ently suitable to bo decided in civil 0 1 ] 

Fakir Chand —for Petitioner. 

Order. — This is a petition under 
S. 439, Criminal P. C., and also under 
S. 526 of the same Code. The prayer 
under the first n^med section is that 
criminal proceedings under S. 420 
against the petitioner be quashed ana 
the prayer under the other section is 
tliat if the proceedings are not quashed, 
the case be transferred from the Court 
of the Magistrate. The facts on wluch 
the complaint is based, as stated m 
the complaint, are as follows: 1 hat 

there was a decree against the com¬ 
plainant who is the respondent here 
in favour of the petitioner which decree 
was in the course of execution. There 
was some other litigation between the 
parties in the course of which it was 
alleged by the petitioner that the res¬ 
pondent had assaulted a Court official, 
and a complaint was filed in the Court 
of the Magistrate against the respon¬ 
dent under S. 353, I. P. C. The res¬ 
pondent alleged in his complaint that 
he approached the petitioner to drop 
the criminal proceedings under S. 35.3 
and also to withdraw the proceedings 
relating to the execution of the de^ee 
on receipt of a certain amount, ine 
I petitioner having agreed to his 
gestion, an agreement to that 
was written out by a Petition writer 
and also a promissory note, ihe res¬ 
pondent signed the compromise, but 
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the petitioner took it back from the 
petition writer without signing it, say¬ 
ing that he had to consult a friend 
before signing the document. It is al¬ 
leged that the petitioner never returned 
the document. It is on these facts that 
a complaint uiuler S. 420 was made 
against the petitioner. 

In my opinion the above facts do 
not constitute an offence and in any 
case the matter is of such a doubtful 
nature both on the facts and in law 
that no criminal proceedings should be 
taken on the allegations made in the 
cornplaint. The dispute, if at all, is one 
which is eminently suitable to be de¬ 
cided in civil Courts. I accordingly 
accept this petition and quash the cri¬ 
minal proceedings against the petitioner 
who will be deemed to have been dis- 
char^d. In view of this order the peti¬ 
tion for the transfer of the case be¬ 
comes infructuous and is dismissed. 

Petition accepted. 
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Bhide, J. 

Patch Chand —.Apiiellanfc, 

V. 

Amar Noth and others — Respondents. 

Misc. First Appeal No. 8o7 of 1925, 
Decided on 5th January 1933, from order 
of Senior Sub-Jud^e, Lahore, D/. 30th 
March 1925. 

Civil P. C (1908), O. 40. R. 1 (d)—Order 

directions to restore property 

IS not appealable—Civil P. C. (J908), O. 43, 
R. 1 (e). 

An Older giving diicctious to a receiver for-tho 
Wstonition of property does not fall under O. 40, 
R. 1 (d) and is not appealable. [P 216 C 2i 

Padri Das —for Appellant. 

Mehr Chand and D. D. Kapur —for 
Respondents. 

Judgment. —The pedigree table of 
the parties concerned is as follows; 


There has been a good deal of litigatiop 
in connexion with the property of Bansi 
Lai. It appears that three suits were 
instituted with regard to this property 
by the various claimants at different 
times. During the pendency of one of 
these^ suits instituted by the widows of 
Bansi Lal, one Seth Ram Prasad was 
appointed receiver by this Court and 
was directed to take possession of the 
property in dispute. Subsequently the 
order of his appointment was discharged. 
It was however continued in connexion 
with another suit instituted by Mt. Tehl 
Kaur, the mother of Bansi Lal under 
S. 92, Civil P. C. After the decision 
of the latter suit the properties in charge 
of the receiver were ordered to be res¬ 
tored to the persons from whom they 
were taken. The receiver asked for in¬ 
structions in connexion with the pro¬ 
perties and the Court below directed 
the properties Nos. 11, 12 and 17 
which were alleged to have been taken 
from the possession of Rai Sahib Fateh 
Chand should be restored to Pandit 
Amar Nath. This instruction was ap¬ 
parently given on the ground that Amar 
Nath was found in the course of another 
suit brought by Sewa Datt to be the 
person entitled to the property and also^ 
on account of the fact that the sale of 
the properties on which Rai Sahib Fateh 
Chand relied had been made during the 
pendency of the suit by Sewa Datt. It 
is from this order that the present ap¬ 
peal has been preferred. A preliminary 
objection is raised that the order in 
question is not appealable. The appeal 
purports to have been filed under O. 43. 
R. 1 (s), Civil P. C. The learned 
counsel for the appellants contends that 
the order under appeal falls under 
Cl. (d), R. 1, O. 40. That clause how¬ 
ever appears to deal with the powers to^ 
be conferred on a receiver. In the pre¬ 
sent instance the Court did not purport 
to confer any power on the receiver. 
The appointment of the receiver had ii> 
fact come to an end. The receiver 


Mt. 


Bhag Wati = Pandit 

I 

Dovi Datt Parshad 

I 

Jowal Datt Parshad 

I 

Sowa Datt. 


Maqsudan = Mt. Mehr Kaur. 


I 

Balkishan 

1 

Mohan Lal 

I 

Sohan Lal 

I 

Ram Lal 

I 

Panna Lal. 


Radha Kishen 

1 

Bikhi Kesh=Mt. Tehl 
Kaur (widow) 

Bansi Lal = 

Mt. Budh Wanti 
Mt. Bishen 
Kaur. 


I 

Harkishen 

I 

Amar Nath. 


merely asked for instructions for Ms 
guidance as regards the persons to 
whom certain properties were to be 


restored, and the Court gave directions 
accordingly. It seems to me that the 
order in question cannot be said to fall 
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properly under Cl. (d), R. 1, O. 40 
and consequently no appeal is compe¬ 
tent. 

The learned counsel next requested 
that the appeal be treated as a memo¬ 
randum of revision. It is urged that 
the Court below could only order the 
properties to be restored to the persons 
from whose possession they were taken 
and that it has exceeded its jurisdiction 
in ordering the properties to be restored 
to another person. But it seems to me 
that it is by no means clear that the 
properties were taken by the receiver 
from the possession of Rai Sahib Fateh 
Chand. If Rai Saliib Fateh Chand were 
holding the properties in dispute in his 
own right at the time when possession 
was taken by the receiver he would have 
probably at once obejeted to possession 
being taken inasmuch as under O. 40, 
Civil P. C., a Court has no power to 
remove any person from the possession 
or custody of the property whom any 
partjp to the suit has not a present right 
so to remove. Next, when Rai Sahib 
Fateh Chand applied to the Court for 
possession of the properties being res¬ 
tored to him, he did not say dclinitcly 
that the three properties now in dispute 
were actually taken from his possession: 
vide: his application dated 22nd October 
1924. All that he said was that one- 
fourth share of certain shops and bai- 
thaks had been sold to him by Panna 
Lai and were therefore his property. 
The receiver no doubt subsequently 
stated that the three properties referred 
to above had been taken from the pos¬ 
session of Rai Sahib Fateh Chand; but 
it appears that the receiver had made 
different statements on the point on 
different occasions. 

The petitioner has another remedy 
open to him,' viz., by a separate suit. 
It is not disputed that he purchased the 
property from Panna Lai, during the 
pendency of Sewa Datt’s suit. The 
decision in the suit by Sewa Datt, to 
which Panna Lai was a party, is cer¬ 
tainly prima facie in favour of the title 
claimed by the respondent. It is signi¬ 
ficant that Rai Sahib Fateh Chand did 
not care to put forward his claim in 
the suit by Sewa Datt or apply to be 
made a party thereto. In view of all 
the above circumstances I am not pre¬ 
pared to interfere in revision. It ap¬ 
pears that Panna Lai became an insol¬ 
vent and a receiver is now in charge of 
his estate. The receiver also put in an 
api>earance in this Court, but he had 
not claimed the property in the Court 
below and I do not think he has any 
right to put forward the claim for the 


first time in these proceedings. I dis¬ 
miss the appeal with costs. 

K.S. Appeal dismissed. 
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Tait, J. 

Gajjan Sivyh —Appe 11 ant. 

V. 

Mahal Singh and anothci —Respdts. 

Second Appeal No. (iSo of 1982, De¬ 
cided on 17fch Novenilier 1082, from de¬ 
cree of Di.st. Judge, Feroepove. 

Hindu Lew — Alienation—Discharge of an¬ 
tecedent debts — Alienee, acting honestly 
need not prove nature of such debt 

Whore an outsider alienee acts honestly iiiid sa¬ 
tisfies himself thiit the debts which he is dischaig- 
itig are actually due and iheie is nothing to put 
him on his puaul, he is not lequiiod to show 
that the antecedent dol>l.s were coiitiacfc-1 for a 
necessarv puriJO'c--. G5 J‘. I!. IhUU (i‘'./h). 
and A. /. Ji. l'J-20 Lnh 27‘J, I-J.vp(. [V 21 • C Ij 

Durga Ixis —for Appellant. 

B. 1\ Khosld — for Respondents. 

Judgment .—The facts ncccs'-.ary for 
the determination of Appeals Noi. 685 
and 686, wliich will be conveniently 
disposed of by this judgment, may be 
shortly stated as follows: Sohna .Singh, 
a Jat agriculturist of Patto llira Singh 
in the Moga Tahsil of tlie Fero/epore 
District, sold 40 kanals, 9 marlas of 
land to Gajjan Singh, (appellant in 
Appeal No. 685) for Rs. 1.700. on 
22nd July 1928, and 19 kanals. 14 
marlas to Kishan Singh, and his tour 
brothers, (appellants in Ap])cal No.686) 
for Rs. 1,600, on 23rcl July 1928. 
Mahal Singh, a reversioner of Snhna 
Singh, brought two suits contesting 
these alienations as usual. The trial 
Court finding against him on all the. 
points, namely, whether the land was 
ancestral, whether he was a reveisioiicr 
and as to there being consideration and 
necessity for the sales dismissed l>otU 
the suits. On appeal the plaintiff’s right 
to challenge the alienations was con¬ 
ceded and it was held that the land in 
the case of the alienation to Gajjan 
Singh except khasra No. 1175 having 
an area of 14 kanals, 15 marlas and 
the whole of the area sold to Kisha)) 
Singh and his brothers were ancestral. 
The learned District Judge also found, 
that consideration and necessity had 
been proved in respect of both aliena¬ 
tions except for a sum of Rs. 120 m 
Gajjan Singh’s alienation and Rupees 
152-8-0, in the case of the other, but 
as the alienees who were outsiders, had 
failed to show that the antecedent debts 
discharged by them had been contracted 
for necessary purposes the alienations 
were not justified. He accordingly ac- 
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cepted the appeals and decreed both the 
suits. 

Now the view taken by the learned 
District Judge is quite opposed to the 
trend of all the decisions of this Court 
following on the Full Bench decision of 
tiie Chief Court in Deni Diita v. Saa~ 
(insrar Singh (1). He seems to have 
been led astray by certain observations 
in Jhandn v. Niamat Khan (2). As 
observed on p. 251 of the Digest of the 
Customary Law, 11th Edn.. the judg¬ 
ments in the latter case were directed 
towards ascertaining the meaning of 
■what was actually laid down in G5 P. R. 
1900. It was remarked by one learned 
Judge that: 

‘'ail aliencf' clischarQing an antecedent debt is 
nnt rc'-[niicd to make an inquiry into the nature 
tlieroof: l)'jt this holds good only in the case of 
an honest alienee who acts in perfect good faith. 
An alienee paying off an antecedent creditor gets no 
advantage, if he has knowledge of the true nature 
of the debt or acts in bad faith, or where he and 
the antecedent creditor are in effect one and the 
same person.” 

The other learned Judge observed 
that: 

“the i>rinciplo laid down in Devi Diita v. Sau- 
(Ja'jar (1) is that the initial onus lies on the 
outsider alienee to show that the debts were due, 
and when he has discharged that onus, the turn 
of the opposite party (i.c., the reversioners chal¬ 
lenging the alienation) then comes to show that 
the alienee made no proper inquiry or that if be 
liud made one, ho must have learnt of the real 
nature of the debts.” 

These observations merely show that 
where an outsider alienee actually dis¬ 
charges an antecedent debt, after satis¬ 
fying himself as to its existence, he is 
not fixed with making any enquiry un¬ 
less the party impeaching the alienation 
proves that the debt was tainted with 
immorality or there Avere suspicious cir- 
Icumstances Avliich should have put the 
[alienee on guard. In short, where an 
! outsider alienee acts honestly and 
satisfies himself that the debts which 
he is discharging are actually due 
land there is nothing to put liim 
!on his guard, he is not required to show 
that the antecedent debts were contrac¬ 
ted for a necessary purpose. In the 
present case it was alleged that the alie¬ 
nor was a bad character, a drunkard 
and an opium eater, but both Courts 
have found that these allegations are 
indefinite and have not been established. 
The two sums of Rs. 120 and 152-8-0, 
form such a small proportion of the 
total consideration in each case that the 
failure of the alienee to prove necessity 

1. (1900) 65 P R 1900=S22 P L R 1900 
(F B). 

2. AIR 1920 Lixh 279=54 I C 842=1 Lali 
472. 


in respect of these two items is of no 
significance. The leanied District Judge 
having found that khasra No. 1175 
with an area of 14 kanals, 15 marlas 
was not ancestral should have excluded 
this from his decree, but in view of the 
observations made above, any alteration 
in this respect is unnecessary. The 
seventh ground of appeal in Appeal 
No. 686, as to the finding of the learn¬ 
ed Judge regarding the ancestral nature 
of the land in that case being based 
upon a misapprehension, has been drop¬ 
ped. For the above reasons I hold that 
the conclusion arrived at by the lower 
appellate Court is wrong and accepting 
both the appeals, I set aside the de¬ 
crees of the lower appellate Court and 
restore those of the trial Court Avith 
costs throughout. 

K.S. Appeals accepted. 
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Bhide, j. 

Hassu and others —Defendants—Appel¬ 
lants. 

V. 

Ibrahim and another —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 568 of 1932, De- ■ 
cided on 27th October 1932, from decree 
of Senior Sub-Judge, Gujrat, D/- 6th 
January 1932. 

(a) Civil P. C. (1908), S. 11—Finding nei¬ 
ther necessary for decision of case nor party 
given opportunity to challenge it—It cannot 
operate as res judicata, 

A finding which is not necessary for the deci¬ 
sion of a case and against which the party affect¬ 
ed had no opporlnuity to challenge cannot ope¬ 
rate as res judicata but it can only be regarded 
as an obiter dictum. ^ [P 219 C 1, 2] 

(b) Adverse Possession—Widow remarrying 
and holding property as absolute owner 
Adverse possession dates from remarriage or 
from date when she openly asserts her ad¬ 
verse title. 

Where a widoAv claims the property as an ab¬ 
solute owner after the forfeiture of her estate by 
remarriage she may acquire such title by prescrip¬ 
tion after the lapse of the requisite period; and 
the adverse possession Avould date from the re¬ 
marriage or from the date when she openly asserts 
her adverse title: A. I. R. 1924 P. C. 121, Dist.i 
A. I. R. 1930 Lah. 504; A. I. R. 1924 AIL 740; 
A. I. R. 1928 All. 45 and A. I. R. 1928 Pat. 220, 
ReLon. [P 219 C 2] 

Vasheshar Nath Sethi —for Appellants. 

Jagaji Nath Aggarwal — for Respon¬ 
dents. 

Judgment. —The following pedigree 
table will be useful for the purposes of 
this case: 
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WARIS 

_ _1 _ 

1 " “ 1 

Xjfvdha Hashmat 

1 

Sadar Din 
{wlio married 
Mt. Makhui). 

, -r 

Hassu lima Karinan Qutba 

(defendant.) (defendant.)(defendant.) (defendant.) 

The land in suit which was held by 
Sadar Din was mutated in the name 
of his widow Mt. Makhni on his death. 
Subsequently Mt. Makhni married Kar- 
man, defendant, but in spite of the re¬ 
marriage the land remained with her. 
On 25th May 1911. Hassu, lima and 
Qutba instituted a suit for possession 
of three-fourths of the land on the allega¬ 
tion that Mt. Makhni was allowed to 
remain in possession of the land in pur¬ 
suance of an agreement that she would 
give it up when asked for by the heirs 
of Sadar Din. This suit was dismissed 
on the finding that the agreement relied 
upon by the plaintiffs was not proved. It 
may be noted here that Mt. Makhni had 
pleaded in that suit that she held the- 
land as an absolute owner. The learned 
Subordinate Judge did not consider this 
allegation to be proved but there was 
no necessity to give any definite finding 
on the point as the agreement relied 
upon by the plaintiffs, on which the 
suit was based, had not been proved. Mt. 
Makhni died thereafter and the land 
was mutated in the name of her son 
Ibrahim who had been born as a result of 
her marriage with Karman. On appeal 
this order was reversed. Ibrahim there¬ 
upon instituted the present suit for pos¬ 
session of the land, alleging that the 
defendants had taken forcible posses¬ 
sion thereof. His suit was decreed by 
the trial Court and the decision was 
affirmed on appeal by the learned Senior 
Subordinate Judge. The defendant? 
have now preferred a second appeal to 
this Court. The first point raised by 
the learned counsel on appeal was that 
it was found in the suit of 1911 that 
Mt. Makhni was not holding the land in 
suit adversely to the reversioners but 
as a result of an understanding with 
them that she would continue to hold as 
a widow for her lifetime. But as al¬ 
ready pointed out above, this finding 
was not necessary for the decision of 
the case as the Court had disbelieved 
the plaintiffs’ evidence as regards the 
agreement on which the suit was based, 
Mt. Makhni had no opportunity to chal¬ 
lenge this finding as the suit was dis- 
inUsed, I therefore agree with the learn¬ 


ed Senior Subordinate Judge that the 
finding cannot operate as res judicata 
and that it can only be regarded as an 
obiter dictum. 

The next contention of the learned 
counsel for the appellants was that Mt. 
Makhni could not acquire absolute 
ov/nership by adverse possession as she 
was holding the land merely as awidow. 
Mf. Lajwanti v. Safa CJiand (1) was 
relied upon as an authority in this 
respect. But in the present instance 
Mt. Makhni had remarried and she 
cannot therefore be said to be holding 
the land merely as a widow of Sadar 
Din. The plaintiffs were aware of the 
remarriage and the consequent for¬ 
feiture of the widow’s estate held by 
Mt. Makhni in Sadar Din’s properly but 
took no action. In the suit of 1911 
Mt. Makhni, moreover, asserted that 
she was holding the land as an abso¬ 
lute owner. This was a clear notice to 
the reversioners of the adverse claim 
set up by her. The adverse possession 
would date from the remarriage, but even 
if limitation is reckoned from the year 
1911. when Mt. Makhni openly asser¬ 
ted her adverse title in Court, her title 
must be held to have been perfected 
long before the institution of the pre¬ 
sent suit in 1931. The facts of the case 
reported as Mahajan v. Mt. Purho (2) 
were gLiialogous in tliis respect and the 
remarks ori p. 426 (of 11 in 

that judgment show that where a widow 
claims the property as an absolute 
owner after the forfeiture of her estate 
she mav acquire such title by prescrip¬ 
tion after the lapse of tlie requisite 
period. The principle laid down by 
their Lordships of the Privy Council in 
Mt. Lajwanti v. Safa Chand (3), can¬ 
not apply where a woman who claims 
title by adverse possession is holding 
not merely a widow’s estate but claims 
the property in her own riglit as an 
absolute owner as in this case. Thi? 
view receives further support from the 
following decisions of the Allahabad 
and Patna High Courts, viz.. /<«// 
Charan v. Piari (4), Rikhdeo Tewari 
v. Sukhdeo Tewari (5) and Suraj Bali 
Singh v. Tilakdhari Singh (6). In my 

1. A I R 1924 P C 121=80 I C 728=51 I A 
171=5 Lab 192 (PC). 

2. A I R 1930 Lab 504=123 I C 270=11 Lab 
424. 

3. A I R 1021 P C 121=80 I C 788=51 I A 
171=5 Lab 192 (PC). 

4. A I R 1924 AU 740=83 I C 754=40 All 
769. 

6. A I R 1928 All 45=102 I C 175=49 AU 
713 

6. A I B 1928 Pat 220=107 I C 151=7 Pat 
163. 
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judgment, the decision of the learned 
Senior Subordinate Judge is correct and 
this appeal must therefore be dismissed 
with costs. 

K.S. Appeal dismissed, 
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13ni].)]i, J. 

Isarshi mjh Das and anoilio —Appel¬ 
lants. 

V. 

Uevi Raj and onolhei — Respondents, 
ilisc. First Api-eal No. 707 of 1032, 
Decided on 20tli No veinhev 1032, from 
order of Senior Sub-Judj^e, Sialkot, D/- 
27th .lanuar\‘ 1932. 

Guardians and Wards Act (1890), Ss. 7 and 
10 — Application by .1 to be appointed guar¬ 
dian conle.sted by /•’, C and f) claiming to be 
trustees of minor’s property under will— 
Validity of will questioned—Another guar¬ 
dian suggested by counsel for /»’. C and 7) 
and agreed by counsel for .!—Such person 
appointed by Court after notice to parties— 
Appointment is valid. 

An apiiliciitioii hy .1 to lx? appoijitc'l guardian 
of a iniiioi- w.u conlo-lcl by y>’. C and D who 
claimed (o )»•; tiu-stcis oc cruardi.ans of tho pio- 
peilio>; of (he minor under a will in their favour. 
Tlie validity of the will wa-^ quo-;lioiicd by /). In 
tho couise of Iho i>iocC'.’diny<. counsel for D, C 
and h under instniolious from the muktar of the 
party made a stalomont to tho effect that H 
may l)o ai)poinlcd gu.ndian. This was agreed to 
!)>' counsel for .J. Notice was issued to tho 
parties. Ji, CJ and D did not appear and object, 
but their muklaronly appeared. Subsequently 
they conlciulcd that the mulctar and counsel had 
no authority to consent to the apijointmcnt. 

Jli'hl'. Unit- neither the innktar nor the counsel 
has f.'rc'codcd their authority; that/i, C and 
wore estopped from challenging the validity of 
the appointment; and that oven if there was 
some iircgularity in not taking a formal applica¬ 
tion under S. lb that irregularity cannot render 
the a[)pnintmont illegal: .1. /. 22. 1928 Lah. 450. 

[P 221 Cl. 2] 

Gohind Ram Khanna —for Appellants. 

Mukand Lai Pari —for Respondents. 

Judgment. —This is an appeal from , 
the order of the Senior Subordinate 
Judge, Sialkot, appointing Pandit Hem 
Raj as a guardian of the property of a 
minor named Vidya Sagar. The appli¬ 
cation for guardianship was originally 
made by Mt. Parkash Vatti and notices 
were issued to the relations of the 
minor. The application was contested 
by Narain Das, Amar Nath and Charan 
Das, who claimed to have been appoin¬ 
ted trustees or guardians of the pro¬ 
perty of the minor by a will e.xecuted 
by Pandit Kaka Ram, grandfather of 
the minor. The validity of this will was 
disputed by the applicant, Mt. Parkash 
Vati. ^ The proceedings went on for 
sometime. Eventually, on 27th June 


1932, Diwan Mulk Raj, counsel for 
the objectors (Narsingh Das, etc.), 
made a statement to the effect that 
Pandit Hem Raj, retired District In¬ 
spector of Schools, who is a maternal 
grandfather of the minor, may be ap¬ 
pointed guardian of the property. This 
was consented to by Lala Kirpa Ram, 
advocate for the petitioner. The Court 
after taking into consideration the 
statements of the parties, then pro¬ 
ceeded to appoint Pandit Plem Raj as 
guardian of the property. It is from 
this order that the present appeal has 
been preferred by Narsingh Das aaid 
Amar Nath. It is contended on behalf 
of the appellants: (1) that Mela Ram. 
who was acting as their Mukhtar and 
Diwan Mulk Raj, who was engaged as 
counsel for them, had no authority to 
consent to the appointment of Pandit 
Hem Raj; (2) that the Court had no 
jurisdiction to appoint Pandit Hem Raj 
as guardian of the property when the 
appellants had been appointed trustees 
by virtue of a will; (3) that the minor 
Vidya Sagar being a member of a joint 
Hindu family, no guardian can be ap¬ 
pointed of his undivided share in the 
joint family pt'operty, and lastly; 
(4) that there was no proper petition for 
appointment of Pandit Hem Raj as a 
guardian, and hence, the appointment 
was illegal. 

After carefully considering the argu¬ 
ments advanced I do not think there is 
force in any of these contentions. As* 
regards the first point it appears from 
the record that after the appointment 
of Pandit Hem Raj as guar(jian of the 
property notices were issued to the ap¬ 
pellants to deliver property of the minor 
to the guardian. These notices were 
duly served on them. But, on the Ise 
April, Mela Ram only, the Mukhtar of 
the appellants, appeared again. If the 
Mukhtar had exceeded his authority in 
consenting to the appointment of Pandit 
Hem Raj as guardian, the appellants 
might have been expected to appear in 
person and present at once against the 
action taken by Mela Ram and their 
counsel. But they did iiotliing of the 
kind. An adjournment was taken to 
answer another application put in by 
the guardian. On the 22nd April, Mela 
Ram and appellant Amer Nath, appear¬ 
ed and filed an account. A legal ob¬ 
jection was no doubt raised on that 
date; the application is dated 1st April 
but it was put in only on the 22nd 
April, that no person other than the 
appellants could be appointed guardian 
of property but there was no suggestion 
that Mela Ram had acted contrary to 
his instructions or authority in agreeing 
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to the appointment of Pandit Hem Raj. 
On behalf of the respondents an affi¬ 
davit is filed alleging that the appellants 
were annoyed on account of the defects 
or discrepancies in the accounts which 
were detected by Pandit Hem Raj when 
accounts were shown to him by the ap¬ 
pellants early in April. The appellants 
have not ventured to deny the truth of 
tins allegation but have merely con¬ 
tented themselves with saying that the 
allegations were not relevant (vide 
para. 5 of the appellants’affidavit, dated 
16th November 1932). In view of all 
these facts I have no hesitation in hold¬ 
ing that it is not proved that Mela Ram 
or Diwan Mulk Raj, counsel for the 
appellants, exceeded their authority or 
acted contrary to their instructions irj 
consenting to the appointment of Pandit 
Hem Raj as guardian. 

The next point urged was that the 
appointment of Pandit Hem Raj was ip 
any case illegal, as no guardian of pro¬ 
perty could be appointed until the 
trustees or guardians appointed by Pandit 
Kaka Ram by his will were removed: 
vide S. 7 (3), Guardians and Wards 
Act. As regards this contention. it 
must however be remembered that the 
will relied upon by the appellants was 
not admitted by the respondent or the 
petitioner Mt. Parkash Vati. Then the 
appellant’s counsel stated on 27tli January 
1932, that the appellants were not will¬ 
ing to be guardians and suggested the 
appointment of Pandit Hem Raj. It 
must, I think, be held that they waived 
their objections based on the will. These 
objections having been withdrawn and 
there being no proof of any valid ap¬ 
pointment of any other person as a 
trustee or a guardian, the order of the 
learned Senior Subordinate Judge can¬ 
not be said to contravene the provisions 
of S. 7, Guardians and Wards Act. The 
contention that the minor is a member 
of a joint Hindu family is sufficiently 
refuted by the very will on which the 
appellants sought to rely. If the family 
were joint, Kaka Ram could not dispose 
of the property by a will in certain 
specified shares as he is said to have 
done. This contention seems to be ob¬ 
viously devoid of any force whatsoever. 

The last contention, viz., Pandit Hem 
Raj could not be appointed a guardian 
as there was no proper application pre¬ 
sented by him under S. 10, Guardians 
and Wards Act, also does not appear to 
me to be sustainable in the circum¬ 
stances of the case, as the appointment 
was suggested by the appellant’s own 
counsel and Pandit Hem Raj agreed to 
it. The learned counsel for the appel¬ 


lant relied upon, A. /. /?. 1928 Lr?//. 
456, but that case is distinguishable 
because in that case, the original ap¬ 
plication had abated and there was no 
proper application for the appointment 
of a guardian before the Court at all. 
In the present instance, the suggestion 
as to Pandit Hem Raj’s appointment 
was made by the appellant’s own coun¬ 
sel and was accepted by Pandit Hem 
Raj and others present. The appellants, 
at any rate, are therefore estopped from 
challenging the validity of the appoint¬ 
ment on that ground. Even if there 
was some irregularity in procedure in 
not taking a formal application under 
S. 10 of the Act from Pandit Hern Raj, 
I do not think the irregularity can ren¬ 
der the appointment il egal in the cir¬ 
cumstances of the case. 1 dismiss the 
appeal with costs. 

K.S. Appeal <I/.-ii)us‘<e(l. 
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SllADI r.AL, C. J. AND BROADWAY, .1. 

Mela Ram —Defendant—Appellant. 

V. 

Sandhi Khan —Plaintiff — Respondent. 

Letters Patent .Appeal No. 141 of 
1927, Decided on 11th April 1032, from 
decree of Bhide, -T., D,'- 4th July 1027, 
in Civil Appeal No. 613 of 1027. 

Landlord and Tenant—Disclaimer of land¬ 
lord's title occasions forfeiture of tenancy 
—Transfer of Properly Act (1882), S. Ill (g). 

A diRclaimer of the landlord^ title niiidc lieforo 
the suit for ejectment, oeca^iion>; a forfeiture of 
the tenancy, and this rulcapplics to .ill tenancies 
permanent or otherwise. [P 22“2 C 1] 

Fakir Chand — for Appellant. 

Badri Das —for Respondent. 

Shadi Lai, C. /.—This appeal under 
Cl. 10, Letters Patent, arises out of a 
suit brought by a landlord for the 
ejectment of his tenant. The question 
for determination is whether the tenant 
has forfeited his tenancy by the repu¬ 
diation of his landlord’s title. The 
learned District Judge, concurring with 
the trial Court, has reached to the 
conclusion that the tenant denied, in 
clear and unequivocal terms, the title 
of his landlord; and that the denial 
caused a forfeiture of the tenancy. 

The learned Judge, from whose judg¬ 
ment this appeal is preferred, consi- 
siders that the finding of the learned 
District Judge as to forfeiture proceed¬ 
ed upon the custom prevailing in the 
locality in which the demised building 
is situated, and that, in the absence 
of a certificate under S. 41, Punjab 
Courts Act, a second appeal could not 
be entertained. There can however be 
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no doubt that, apart from the question 
of custom, it is settled rule of law 
that a disclaimer of the laiidlord’s title 
made before the suit for ejectment, 
occasions a forfeiture of the tenancy, 
and this rule applies to all tenancies 
permanent or otherwise. I would there¬ 
fore afhrm the jtidgment of the single 
Judge, ajid dismiss the appeal with 
costs. 

Broadway, J. —I concur. 

K.s. Appeal dismissed. 
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Ti;k Chanp an!> Monroe, JJ. 

Ttam Led — riaintiff—Appellant. 

V. 

])}uav Sinfjh and others — Defendants — 
Respondents. 

First Appeal No. 129 of 1927, De¬ 
cided on 12th October 1932, from decree 
of Senior Sub-Judj'e, Jhang, D/- 8th Oc¬ 
tober 1926. 

(a) Contract—Contract between two par¬ 
ties for depriving third party of rights—Suit 
by one of them to enforce contract—Other 
can set up true nature of transaction by way 
of defence—Maxims— Potior est conditio possi- 

dentifi. 

A clefcnclant can set up the true n.ature of a 
tvansactiou reduced to the foviu of .a document, 
when the plaintiff and defendant haveentered in¬ 
to the transaction for the purpose of mislc.ading a 
third party or depriving him of rights given by 
law: Potior est conditio possidentis. [P 222 C 2J 

(b) Evidence Act (1872). S. 92—Docu¬ 
ment recording transaction—Evidence can be 
given to show that transaction had no exis¬ 
tence. 

Notwithstanding S. 1)2, evidence can be given 
to show that there was loally no transaction in 
existence which has been recorded in the docn- 
inont. [P 222 C 2; P 223 C 1] 

J. N. Afjg'irival and. A-sa. Itam Aggcir- 
xval — for Appellant. 

Mchr Chand Mahajan, Dev Baj 
Satvhheij and Arjaji Dev Bagat—for Res¬ 
pondents. 

Monroe, /.—This is an appeal from 
a decree of the Senior Subordinate- 
Judge at Jhang, dismissing the plain¬ 
tiff’s suit for possession by redemption 
of property comprised in a mortgage 
of 5th May 1890. The mortgage re¬ 
ferred to came into existence as fol¬ 
lows : Aya Singh purchased the shop 
A and half of shop C shown on the 
plan Ex. P-1 on 7th AprU 1890 for 
Rs. 1,823, and on the same day he 
also purchased the remaining half share 
in shop C. On 5th May 1890, Aya 
Singh sold shops A and half C, the 
property now in dispute to Bhawani Das 
and Devi Ditta for Rs. 1,823 and in 
lieu of purchase money these purchasers 
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mortgaged the property to Aya Singh^ 
the vendor for a like amount. The pre¬ 
sent plaintiff and appellant is. the suc¬ 
cessor of Bhawani Das and Devi 
Ditta and the defendants represent the 
interest of Aya Singh. Possession re¬ 
mained M’ith Aya Singh, the vendor 
mortgagee and the defendants’ answer 
to the plaintiff’s claim is that the sale 
and mortgage transactions were sham 
transactions and there was an intention 
that they should have no effect on the 
actual ownership of the property. 

It is established by the oral evidence 
brought on the record that these tran¬ 
sactions were carried out for the sole 
object of defeating the right of pre¬ 
emption available to one Gurditta Ram 
against Aya Singh and that there was 
no intention on cither side that the 
actual ownership should be affected. 
It is also proved that after the period 
of pre-emption had elapsed, Aya Singh 
and his successors acted and spoke of 
themselves as owners and in rebuilding 
incorporated with the property in dis¬ 
pute other property belonging to them; 
while this was happening the plaintiff 
and his predecessor stood by making 
no objection. About these facts there 
can be no doubt and the sole questions 
in the case as argued before us are 
whether this evidence is inadmissible by- 
reason of S. 92, Evidence Act, and 
whether the defendants can be permit¬ 
ted to set up a case in conflict with the 
documentary evidence on the principle. 
that a party may not plead his own| 
fraud. No decision has been cited to 
us which could be taken as authority 
for the proposition that a defendant 
cannot set up the true nature of a tran¬ 
saction reduced to the form of a docu¬ 
ment, when the plaintiff and defendant 
have entered into the transaction for 
the purpose of misleading a third party 
or depriNang him of rights given by law. 
It has been shown that the plaintiff m‘ 
the present case is seeking to acquire 
this property from the defendants frau¬ 
dulently ; and in the absence of any 
authority in his favour I see no reason 
why the Court should be prepared to- 
assist him by extending the principle 
relied on by the learned counsel for 
the plaintiff; the predecessors of botb 
plaintiff and defendants were parties to 
this transaction with full knowledge of 
all the circumstances; potior est con¬ 
ditio possidentis. 

The other question is whether S. 92, 
Evidence Act, applies. It is stated in 
the note to S. 92 in Woodroffe and 
Amir Ali’s Law of Evidence that notwith¬ 
standing S. 92 evidence may be given 
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to show that there was really never any 
disposition at all; and this I accept as 
a correct statement of the law. The 
sale-deed of 5th May 1890, contains 
the statement by Aya Singh “I have 
sold the said shop to Bhanni Ram and 
Devi Ditta," and the mortgage-deed of 
the same date contains the statement: 
“we now mortgage” made by Bhani 
Ram and Devi Ditta. The statement 
that a sale had taken place was false; 
the document records a transaction 
which had no existence, there was never 
any disposition at all. Relying on the 
oral evidence of the witnesses for the 
defendants, I find that the plaintiff has 
failed to show that he has any interest 
in the proi>erty in dispute and accord¬ 
ingly, 1 think that the judgment of the 
learned Subordinate Judge should be 
affirmed and this appeal dismissed with 

costs. 

Apj)eal dismissed. 
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Tapp, J. 

Maula bakhsh and others Blaintiffs 

•Petitioners. 


Sajawal Shah and Defendants' 

—Opposite Parties. 

Civil Misc. Petn. No. 600 of 1932, 
and No. 580 of 1931, Decided on 12th 
December 1932, on judgment in Civil 
Appeal No. 1863 of 1930. D/- 18th July 

1931. . . c, , r 

(a) Custom (Punjab) — Alienation—Sale of 
share of offerings to shrine to participant is 
valid. 

A sale of a share of offerings to a shrme to a 
participant in such offerings is not opposed to 
public policy and is valid: 6 Bom. 298, Foil.] 
35 Cal. 226; A. I. B. 1926 Cal. 490 and A. I. R. 
1914 Bom. 318, Bef. [P 224 0 1] 

(b) Civil P. C. (1908), O. 47, R. 1—Decision 
based on wrong authority is not mistake ap¬ 
parent on face of record. , 

A finding on a wrong authority is not a mis¬ 
take or even apparent on the face of the record 
but only an error in law and would afford no 
ground for review. 223 C 2] 

Dev Baj Saiohney and Gohind Bam 
Khanna—iot Petitioners. 

Khalifa Shujauddin — for Opposite 

Parties. . . 

Order .—^This is an application to 

review my judgment in appeal on the 
ground of mistake or error apparent 
on the face of the record. The appeal 
arose out of a suit for a declaration that 
a sale of a two-third share in one anna 
and four pies in the rupee of the ^er- 
ines made to the shrme of Shah Chan 
in the Rawalpandi District was 
pfSUd and ineffective qua the rever¬ 


sionary rights of the plaintiffs in that 
suit. I held inter alia that in the ab¬ 
sence of a certificate as to whether the 
alienation was invalid under any cus¬ 
tom pertaining to the shrine, a second 
appeal was incompetent and in agree¬ 
ment with the lower appellate Court that. 
the alienation was not opposed to juib- 
lic policy, having been effected in 
favour of one who was a participant in 
the offerings and not a stranger. For 
the latter conclusion 1 relied on the 
case of Mancha Ram v. Pran Shankar 
(1). Now, it is obvious that neiihcr 
of these findings has arisen from any 
mistake or error apparent on the fact 
of the record. In order to establish this 
the learned counsel for the petitioner 
wished to take me through the plead¬ 
ings and the evidence a course which 
could not be permitted. A mistake oij 
error is hardly apparent if, in order to 
discover it, recourse had to be had to 
the pleadings and the evidence. In 
short the application for review is 
nothing but an attempt to open out the 
whole appeal and argue it a second; 
time. If I have relied on a wrong; 
authority that has been ovcirulcd, this 
would be an error in law and would 
afford no ground for review. For the 
above reasons I hold that the present 
application has no force and I reject it 
with costs. 

In connexion with the same case 
there is an application for leave to iilc 
a Letters Patent appeal against my 
judgment referred to above, and in 
order to avoid the recapitulation of the 
facts it will be convenient if I dispose 
of this application in the same order. 
It has been urged in support of the ap¬ 
plication for leave to appeal that the 
rulings of the Bombay High Court relied 
on by me is not good law having been 
dissented from in various other deci¬ 
sions, particularly in Rajeshwar Mullick 
y.Gopeshwar MuUick {2) and Nagendra 
Nath V. Rabindra Nath (3). Reference 
was also made to Manjunath Subraya- 
bhat V. Shankar Manjaya (4), in which 
the earlier Bombay ruling is cited but 
not dissented from, as the rule laid 
down in Mancha Ram v. Pran Shankar 
(1) was recognized provided that such 
alienation could be supported by local 
usage and custom. I have given the 
whole matter my very careful considcra- 


1. (1881) 6 Bom 298. 

2. (1908) 35 Cal 226=7 C L J 315=12 C W N 
323. 

3. A I R 1926 Cal 490=94 I C 212=53 Cal 
182. 

4. A I B 1914 Bom 318=28 I C 139=39 Bont 
26. 
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Mt. Khemi V. Keshav Ram (Tek Chand. J.) 

I non and adhere to my opinion that the 
I alienation m the present case was not 

policy, having: been 
favour of a participant in 
the olfemigs. In the circumstances I 
see no suhicicnt reasons for grantins- 
leave to appeal and I therefore dismiss 
the apphcaiion. 

Applications <lis7nissed. 
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was not ap 
[P 224 ( 
case in wh 
in tne Co 
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Tek Chand, J. 

Mt Khomi and — Plaintiffs— 

Alipellants. 


V. 


Keshnv Ham and nZ/iWs-Defendants— 
Respondents. 

Second Appeal No. G64 of 1029 De 

^ded on 5th July 1032. against decree of 

Judge. Hoshiarpur, D/. l.3th Sen 
temher 192H * 

ffrt, Case held typ.caj instance in which Sub¬ 
ordinate Courts bring entire judicial system 
into contempt by blindly following techni¬ 
calities of law without having recourse to 
salutory provisions in Acts tf u^do injus 
lice caused by application of these techni¬ 
calities—Limitation Act (1908) S 5 

in appeal from a decree an objection was taken 

bad f '"’I"; of the defendants 

I: ;. suit in the 

yi.il Couit. The factum of the death was not 

admitted and the District Judge set aside the 

found the question of the dea h the affirmS^ 

t iet> and sent a report to the District Jud^eou 
3rd December 1027. On return of the p!u:.e?s b? 
the District Judge saying that liis formal o\der o^f 
remand was under O. 41 R 9 a tUa fi ll ^ ! 

by a formal order dated’ lOth January 102aTis- 

d’/tl-d V S’'-®" in Mjjidfmtnt 

dated 3rcl I>ercmber 1927. In appeal only the de- 

lof7'we?p‘^H‘^ December 

1J27 ueic attached to the Jlcinorandum. but not 

tlie foinial order dated lOlh January 1928 The ap- 

thG fnT ground oUbe absence of 

the foimal order as well as on the ground that in the 

!p?nnn‘a names of all the appellants and 

respondents were not mentioned. Before the ap- 

pcal came on for bearing the complete list wla 

hied and reason for failure to do so was explained 

Plied''the certified copies sup¬ 

plied the parties were described as shown in the 

memorandum: ® 

Held: (1) that the case was a typical instance of 
cases in which the Subordinate Courts bring the 
entire judicial system into contempt by blindly 
following the technicalities of the law without 
having recourse to the salutory provisions con¬ 
tained in the Acts of the legislature to undo the 

injustice caused by the application of these tech- 
n icn.liti6S| 224 C 21 

( 2 ) that the Distfict Judge should havereman- 
ded au issue under 0. 41. R. 25. on the question 
■of the factum of the death and should not have 


ncled under O. 41, R. 23 which 
cable; 

(3) that it was pre-eminently a 

Ihepovver of dispensation vested m tne c, 

under O 41, R. i, should have beeu exercised 

H a' I f District Judge even if no prayei 
that cfTect had been made by the appellants;^ 

(4) that U was pre-einimently a fit case^ 
which the District Judge should have oxe ci- 
h.s powers under S. 5, Lim. Act. and SS 
the time for filing the appeal up to the date wh 

^ S. d!? i’d^ CP 225 0 

^ 22. Rr.4and 

Plication --espondent dying and no a 

plication to bring on record representativ 

made with.n time— Affidavit satisfactori 

explaining omission—No counter-affidavit 

ting aside abatement under O. 22 R. 9. 

In appeal it was contended that one of the re 

application to brir 
hi^ legal representative on record was not mat 

•?nnr “ ‘Affidavit filed in support of tl 

application under O. 22, Rr. 4 and 9 for bringin 

jepresentatives on the record, it wa 

stated that the parties lived indifferent village 

wlieic occasions for the parties to come into con 
tact were few and that the omission to file ap 
plication was not intentional. No counter-alfi 
j these averments had been filed: 

Held: that there was sufficient cause justifvini 

the setting aside of the abatement under 0.^22 

[P 225 C 2j 

M. C, Mahajan —for Appellants. 

1' akir Chand - for Respondents. 

Judgment. —TMs is a typical instance 
of cases in which subordinate Court: 
bring the entire judicial system int< 
contempt by blindly following the tech 
nicalities of the law without having 
recourse to the salutory provisions con 
tained in the Acts of the Legislatun 
to undo the injustice casued by the ap¬ 
plication 'of these technicalities. Th< 
suit was instituted in the Court o: 
the Subordinate Judge of Kulu on 4tl 
June 1925, and a decree in favour ol 
the plaintiffs was passed on 15th De¬ 
cember 1925. The defendants preferred 
an appeal to the Deputy Commissioner, 
Kangra, who was in those days invest¬ 
ed with the powers of the District 
Judge of the Kulu Sub-Division. When 
the appeal came up for hearing before 
him it was pointed out on ^half of 
the appellants that three of the de¬ 
fendants had died during the pendency 
of the suit in the trial Court, but 
as the factum of the death of these per¬ 
sons was not admitted, the learned Dis¬ 
trict Judge, instead of remanding ar 
issue under O. 41, R. 25, Civil P. C. 
set aside the judgment of the trial 
^dge and passed an order undei 
O 41 R. 23, Civil P. C;, which 

obviously had no application. No appeal 
to this Court was however preferred 
against this order of remand, which 
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became final. The Subordinate Judge 
inquired into the question as to whe¬ 
ther the three defendants had died dur¬ 
ing the pendency of the suit, and, find¬ 
ing in the affirmative, held that the 
suit had abated not only against the 
deceased persons but in its entirety. 
However instead of dismissing the suit, 
which was a necessary consequence of 
his finding on the question of abate¬ 
ment, he sent up a report to the Dis¬ 
trict Judge on 3rd December 1927. 

The District Judge returned the pa¬ 
pers to the Subordinate Judge pointing 
out that his previous order of re¬ 
mand was passed under O. 41, R. 23, 
Civil P. C., and that the trial Court 
should have passed a formal decree 
dismissing the suit. Thereupon the Sub¬ 
ordinate Judge passed a formal order 
on 10th January 1928, stating that, 
for reasons given by him in his detailed 
order of 3rd December 1927, the suit 
was dismissed. In accordance with this 
order of dismissal, a decree-sheet was 
prepared on 10th January 1928. The 
plaintiff preferred an appeal to the 
District Judge against this decree, and 
with the memorandum of appeal at¬ 
tached the decree-sheet and also the 
detailed order of the Subordinate 
Judge, dated 3rd December 1927, giv- 
ing reasons for holding that the suit 
had abated in its entirety. No copy 
of the formal order passed on 10th 
January 1928, was however filed with 
the memorandum of appeal. When the 
appeal came up for hearing before the 
District Judge it was objected on behalf 
of the respondents that the appeal was 
not properly constituted as no copy of 
the order of 10th January 1928 had 
been filed. The learned District Judge 
upheld the objection and dismissed the 
appeal. In my opinion this was emi¬ 
nently a case in. which the power of 
dispensation vested in the apellate 
Court under O. 41, R. 1, Civil P. C., 
should have been exercised suo motu 
by the District Judge, even if no prayer 
to that effect had been made by the ap¬ 
pellants. 

The learned District Judge however 
gave another reason for dismissing the 
appeal and that was that in the rnemo- 
ra.nduin of appeal the names of all the 
appellants and all the respondents had 
not been given but the appeal Was des¬ 
cribed as having been filed by “Mt. 
Khimi and 76 other persons” and the 
respondents were stated to be ‘‘Keshab 
Ram and 98 other persons.” The reason 
for describing the parties in this man¬ 
ner was that, in the decree-^heet which 
■ '‘bad been prepared by the trial Court 
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and ill the copy of the judgment of the 
order of 3rd December 1927, which 
had been supplied to him, the names of 
all the plaintiffs and all the defen¬ 
dants were not given, but the plain¬ 

tiffs were described as ‘‘Mt. Khimi and 
76 other persons” and the respondents 
as “Keshab Ram and 98 other per¬ 

sons.” On 24th February 1928, long 
before the appeal came up for hear¬ 
ing, the appellants however filed a 
complete list of all the plaintiffs and 
defendants, and stated that the failure 
of their counsel to give the names of 
all the plaintiffs and all the defen¬ 

dants in the memorandum of appeal 
was due to the fact that in tlic cer¬ 
tified copies which had been supplied 
to them such names were not given and 
the parties were described as above. 
In these circumstances it was eminently 
a fit case in wliich the learned District 
Judge should have exercised his powers 
under S. 5, Limitation Act, and ex¬ 
tended the time for filing the appeal 
up to 24th February 1928. The order of 
the learned District judge cannot there¬ 
fore be sustained on cither of the 
grounds on which it proceeds and must 
be set aside. 

Mr. Fakir Chand for the respondents 
raised a further objection that, daring 
the pendency of the appeal in this 
Court, one of the respondents Keshab 
Ram had died and the application to 
bring his legal representatives on the 
record was filed more than 90 days 
after his death. He therefore urged 
that the appeal has abated. In the 
affidavit, .wliich was filed by the ap¬ 
pellant in support of his application 
under O. 22, Rr. 4 and 9, Civil P. C., 
for bringing Keshab Ram’s represen¬ 
tatives on the record, it was stated 
that the parties lived in different vil¬ 
lages at great distances in the Kulu 
valley, where means of communication 
are scarce and “occasions for the par¬ 
ties to come into contact are few,” that 
the appellant Mt. Khimi who had been 
entrusted with the conduct of the case, 
was a female and that the omission 
to file the application under O. 1, 
R. 8, Civil P. C., was not intentional. 
No counter affidavit denying the aver¬ 
ments in the appellants’ affidavit has 
been filed. In these circumstances, J 
think’ sufficient cause has been shown, 
justifying the setting aside of the ^^atc- 
ment under O. 22, R. 9, Civil P. C. 
I therefore hold that this second ap¬ 
peal has not abated. For the fore¬ 
going reasons I accept the appeal, and 
setting aside the judgment and de¬ 
cree of the learned District Judge, 
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send the case back to liim for dis¬ 
posal in accordance with law. As this 
litigation has been going for the last 
seven years and no decision on the 
merits has yet been given, the Dis¬ 
trict Judge is directed to proceed with 
the final decision with as little delay 
as possible. 

p N./r K. Appeal allowed. 
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Bhidb, J. 

Mohammad Bakhsh —Judgment-debtor 
—Petitioner. 

V. 

Pirlhi Chand — Decree-holder—Oppo¬ 
site Party. 

Civil Revn. No. 51 of 1932, Decided 
on Gth July 1932, for revision of order 
of Sub-Judge, Fourth Class, Batala, D/- 
20th June 1931. 

(a) Civil P. C. (1908), O. 47. R. 1—Notice 
issued —Successor cannot refuse to interfere 
merely because order under review was ap¬ 
pealable. 

Where the Judge who passed the original order 
has issued notice on the presentation of the ap¬ 
plication for review and his successor who bears 
the application for ics'icw is of opinion that the 
order passed by l»is predecessor was wrong ho 
cannot refuse to interfere merely because the 
order was a ppcalable. [P 220 C 2] 

(b) Civil P. C. (1908). O. 21. R. 89—Judg¬ 
ment-debtor is to deposit only amount of that 
decree under which property is sold—Appli¬ 
cation for rateable distribution is immaterial. 

Where land has been sold in execution of one 
decree only under 0. 21, R. 89, the judgment- 
debtor can ho aslccJ only to deposit the amount 
of that decree with 5 per cent although another 
decree-holder hasapplied for rateable distribution. 

CP 220 C 2] 

Bhawani Singh —for Petitioner. 

Anani Ram Khosla for J. L. Kapur — 

for Opposite Party. 

Order .—This is a petition for revi¬ 
sion of an order by the Subordinate 
Judge, Fourth Class, Batala, rejecting 
an application for review. It appears 
that in execution of jv decree certain 
house property belonging to the judg¬ 
ment-debtor was attached and sold. Be¬ 
fore the date fixed for confirmation of 
the sale the judgment-debtor put in 
an application under O. 21, R. 89. 
Civil P. C., stating that he was pre¬ 
pared to deposit the decretal amount 
with 5 per cent for the auction-pur¬ 
chaser. The application was granted 
and the judgment-debtor deposited 
Rs. 235-8-0. It appears that there \yas 
another decree-holder who had applied 
for rateable distribution of the assets. 
The learned Subordinate Judge thought 
that the judgment-debtor was bound 
to deposit the amount due to both the 
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decree-holders, and finding that the 
amount actually deposited by the judgr 
ment-debtor was short of the total 
amount of the two decrees by Rupees 
11--4-0 confirmed the sale. An appli¬ 
cation for review of this order was 
presented by the judgment-debtor, 
and it came before the successor of 
the Subordinate Judge who had passed 
the original order. It may be noted 
here that the latter had issued notice 
on the presentation of the application 
for review. The learned Subordinate 
Judge who heard the application for 
review, was of opinion that the order 
passed by his predecessor was wrong, 
but he thought that the judgment- 
debtor could have appealed from the 
order and therefore he refused to in¬ 
terfere. The only words used by the 
learned Subordinate Judge are: “In 
review I am not going to interfere.” 

It docs not appear from liis order 
on what grounds he considered it fit 
not to interfere when he found the 
order under review to be clearly errone¬ 
ous. The mere fact that an appeal lay 
from the original order was, in my opi¬ 
nion, no justification for rejecting the 
application for review. O. 47, R. 1, 
Civil P. C., clearly provides that an 
application for review is competent in 
cases where an appeal is provided for 
under the law but has not been pre¬ 
ferred. It seems clear from the order 
passed by Lala Sansar Chand, Subor¬ 
dinate Judge, of wltich review wa? 
sought that the learned Subordinate 
Judge was under the impression that 
the land had been sold in execution 
of one of the decrees only and under 
O. 21, R. 89 the judgment-debtor 
could be asked only to deposit the 
amount of that decree with 5 per cent. 
This amount had been deposited by 
the judgment-debtor. There was thus 
an error apparent on the face of the 
record, and the application for review 
should, in my opinion, have been gran¬ 
ted. I accordingly accept this petition 
for revision and set aside the order 
rejecting the application for review as 
well as the order of Lala Sansar Chand, 
Subordinate Judge, by which the sale 
was confirmed on 8th April 1931. The 
learned Subordinate Judge should re¬ 
sume proceedings from that stage and 
pass necessary order. In view, of all 
the circumstances I leave the parties 
to bear their own costs of this appli¬ 
cation. 

R.K. Order set aside. 
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Currie, J. 

Mohammad S hafi —Appellant;. 

V. 

F^m peror —Opposite Party. 

Crigainal Appeal No. 1329 of 1932, 
Decided on 13th January*T^933, from 

order of Sess. Judge, Sialkot. 

Penal Code (1860). Ss. 100 and 304-11— 
Altaclc by notorious bully— Accused stabbing 
with knife — Held that right of private 
defence was exceeded. 

Deceased who w.as a notorious bally and older 
than the accused, along with another assaulted 
the accused and attacked him with thoir fists. 
After the scuffle which lasted for 10 minutes in 
which accused got some slight injuries, accused 
drew a knife and stabbed the deceased: 

Held: there was no justification for the accused 
to draw a knife and stab, that be had exceeded 
the right of private defence which he bad and 
that in the circumstances -of tho case, sentence 
may bo reduced from five years rigorous imprison¬ 
ment to three years rigorous imirrisoumont. 

[P 228 C 1] 

Ferozuddin —for Appellant. 

Bhagwan Das —for the Crown. 

Judgment .—The appellant has been 
convicted by the Sessions Judge of 
Sialkot under S. 304-2, I. P. C., 
for causing the death of one Ahmad 
Din. alias CKunj^-The-facts of the case 
are 'really not in dispute. The- appel¬ 
lant'” was^ going- home from his work in 
the evening, when he passed a shop 
where Ahmad Din Chunj, 

(P, W. 5) and Mohammad Shaft alias Tai 
(P. W. 8) were sitting. The prosecution 
evidence shows that the deceased chal¬ 
lenged the appellant by asking him 
whether he would beat Firoz again. 
What exactly this remark referred to 
appears to be somewhat doubtful. In 
any case, the parties came to blows 
and Ahmad Din and Firoz attacked the 
appellant with their fists. After a 
scuffle, which according to one wit¬ 
ness lasted for ten or fifteen minutes, 
the appellant drew a knife and stab¬ 
bed the deceased Ahmad Din. The doc¬ 
tor found two stab wounds but all the 
witnesses agree that only one stab was 
given by the appellant, whether this 
is due to a desire to minimize the case 
against the appellant cannot be said. 
Ahmad Din died on the way while he 
was being carried to the hospital on 
a charpoy. The appellant stated that 
he was attacked by Ahmad Din who 
struck his head against his face there¬ 
by lacerating his lip and then bit Ms 
finger and that Firoz also beat him with 
fists. Ahmad Din then drew a knife 
and was about to stab the appellant who 
’ Mm a push in consequence of wMch 

into the drain while the ap¬ 


pellant ran away. A certain amount 
of evidence was produced in supi^ort 
of this siory which however was right¬ 
ly disbelieved by the learned Sessions 
Judge. The learned counsel for the 
appellant has not attempted to support 
tliis version, but has argued that the 
appellant acted in the right of private 
defence and was justilicd in doing what 
he did. In support of this contention 
he urges that in the concluding por¬ 
tion of his judgment the learned Ses¬ 
sions judge remarks: 

“ I find tbivt in tl\o evening ho compelled 
to use it (i. e. knife) in n. bona fide exetciso of tho 
right of private defonco.” 

He contends that on this finding 
the learned Sessions Judge should have 
acquitted the appellant as he docs not 
say that the appellant c.xcccdcd the 
right of private defence. Thc.'.c remarks 
however must be read with the preced¬ 
ing portion of the judgment in which 
the learned Sessions Judge came to the 
conclusion that in his opinion 

“ the conduct of tho .accused would be coveicd by 
Excep, 2, S. SOO. It might even bo covciod by 
Excep. 4. " 

. From this it is clear that the con¬ 
clusion arrived at by the learned Sessions 
Judge \Nas that the appellant had acted 
bona fide in the exercise of the right 
of self defence and that his act came 
within the second exception to S. 300. 
which provides that culpable homi idc is 
not murder if the offender in the exer¬ 
cise in good faith of the right of prix ato 
defence of person or property e.xcceds 
the power given to him by law and 
causes the death of the person against 
whom he is exercising such right of 
defence without premeditation, and 
without any intention of doing more 
harm them is necessary for the pur¬ 
pose of such defence, Fcro7.ud- 

din Ahmad for the appellant has argued 
further that the appellant's action might 
be considered to come within the scope 
of S. 100, secondly, I ndia n Penal Code, 
as the circunistances were such that 
he might reasonably have the apprehen¬ 
sion that grievous hurt would result to 
him as a consequence of the assault- 
This is based on the fact that the de¬ 
ceased was apparently a notorious bully, 
but there is nothing in the present 
case to show that the appellant had 
any grounds for thinking that the con¬ 
sequence of the assault on him by the 
deceased and Firoz might be grievous 
hurt. An attempt has been made to 
argue that the deceased’s intention \yas 
to break the accused’s nose by butting 
it with his head, but I see no reason 
for accepting that contention. The ap- 
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pellant, as the medical evidence shows 
received some slight injuries and these 
in themselves would not fonn any justi- 
fiction for drawing a knife and strik¬ 
ing the deceased with it. I therefore 
consider that the appellant has been 
rightlv convinced under S. 304-2, 
I. P. C. 

Looking to the circumstances of the 
case however I think the sentence is 
somewhat excessive. The aggressor in 
the first instance was clearly the de¬ 
ceased and he was joined in the assault 
by Firoz. The deceased apparently was 
a notorious bully and an older man 
than the accused. I therefore reduce 
the sentence to one of three years’ 
rigorous imprisonment. 

K.9. Sentence reduced. 
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Abdul Qadir, J. 

Ahdul Hamid wnA anothe) —Appellants. 

v. 

Hniperor — Opposite Party. 

Criminal Appeal No 132S of 1032, 
Decided on 13th January 1933, from 
order of First Class, "Magistrate, Jiillun- 
duv, D/- 19th October 1932. 

Criminal P. C. (1898). S. 239 (g)—Joint 
trial of three persons charged under Ss. 240, 
243 and 240/243/109 respectively is illegal— 
Penal Code (1660). Ss. 240 and 243. 

A wii« chargficl under S. 240, I. P. C. for utter¬ 
ing couulcrtoit coin and 7> under S. 243 for being 
in posse'^inn of counterfeit coins. *1 and B were 
in Jullundur. Another person who was in Delhi 
was charged under S. 240/243/109. There was no 
evidence that there v^as a conspiracy among the 
three persons or that Iho coins wore passed from 
one to another: 

Hcl h. that in such circumstances, the offences 
for which the three men were tried did not form 
one transaction and that the joint trial was il¬ 
legal. [P 229 0 2] 

Abdul Aziz —for Appellants. 

M. L, Batra —for the Crown. 

Judgment .—Abdul Hamid, Abdul 
Razaq and Ahmad Ullah have been 
jointly tried and convicted and have 
appealed to this Court. The question 
raised by Mr. Abdul Aziz, who repre¬ 
sents Abdul Hamid and Abdul Razaq, 
is that the joint trial of the three 
persons was not justified by law and 
vitiates their convictions and should be 
set aside. The merits of the case have 
not been argued before me and the 
arguments have been, confined to this 
preliminary objection. The fact that led 
to this trial are briefly as follows: Ab¬ 
dul Razaq, who is a young man and a 
student in a school, was seen having 
an altercation with a shopkeeper in 
Jullundur, who was accusing him of 
having given him a suspicious looking 


rupee, ivhich was subsequently found to 
be a counterfeit coin. This was seen 
by a constable who had received infor¬ 
mation against Abdul Razaq and Abdul 
Flamid that they were putting some 
counterfeit rupees in circulation. He 
took hold of Abdul Razaq and took him 
to the police station with the rupee 
that he had passed to the shop-keeper. 
Ramzan. The accused were searced at 
the police station and some more coins, 
afterwards found to be counterfeits of 
King’s coins, were found in his pos¬ 
session. Abdul Hamid is the uncle of 
this young man. His house as well as 
his person was searched and some more 
coins including some counterfeit coins 
were found in his possession. It is 
said that through one of these accused 
in Jullundur, a clue was obtained to 
Ahmad Ullah, who has a shop at Dellii. 
The police went to Delhi twice. On the 
first occasion they met Ahmad Ullah and 
searched his house but nothing incrimi¬ 
nating was found. On the second occasion 
Ahmad Ullah produced a pair of dies 
Ex. P. 2 and Ex. P. 3, and four blanks, 
Exs. P. 5 to P. 8, from a place in the 
■Company Garden : and it was found later 
on by the Mint Master, who examined 
the articles produced, that a number 
of coins produced from the possession of 
the accured were counterfeit coins, which 
could be produced or had probably been 
produced by using dies Exs. P. 2 and 
P. 3. After investigation the three ac¬ 
cused named above were sent up to¬ 
gether to take their trial at Jullundur, 
Abdul Razaq being charged under 
S. 240, I. P. C., for uttering a coin 
knowing it to be a counterfeit of 
King’s coin: Abdul Hamid uncler 
S. 243, I. P. C., for being in pos¬ 
session of counterfeit coins knowing 
them to be counterfeits of King’s coins 
and Ahmad Ullah under Ss. 240/243/ 
109, I. P. C. The Court below is of 
the opinion that there was a conspiracy 
between Ahmad Ullah on the one hand 
and Abdul Hamid and Abdul Razaq on the 
other, in consequence of which Ahmad 
Ullah used to pass op counterfeit coins 
manufactured by him to the other two, 
who used to utter them in the bazar 
at Jullundur. 

Counsel for the appellant contends 
that so far as he can see there is no 
evidence as to the existence of a conspi¬ 
racy between Ahmad Ullah of Delhi 
and Abdul Hamid and Abdul Razaq of 
Jullundur, or as to the passing of coun¬ 
terfeit coins by him to any of the other 
two accused. He urges further that 
there has been a misjoinder of changes 
in this case, even so far as the joint 
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trial of Abdiil Razaq with Abdul Hamid 
is concerned, inasmuch as Abdul Razaq 
was charged under S. 240, I. P. C.> 
and Abdul Hamid under S. 243, 

1. P. C., and the offences committed by 
each of them were distinct and sepa¬ 
rate and should not have been tried 
together. Mr. M. L. Batra, on behalf 
of the Crown, meets the first objection 
by urging that the accused could be 
tried jointly under Ss. 235 and 239 
(d), because the various offences at¬ 
tributed to the three accused practically 
form one transaction or a series of 
transactions amounting to one trans¬ 
action. With regard to the conspimcy 
or the passing of coins by Hamid Ullah 
to the two accused who reside in Jul- 
lundur, he admits that there is no de¬ 
finite evidence to that effect on the 
record, but he says that conspiracy 
is a matter of inference and he says 
that the inference in this case R'^jy 
be drawn from the fact that one ot the 
accused in Jullundur is said to have 
mentioned the name of Ahmad Ullah. 
In answer to the second objection relat¬ 
ing to the misjoinder, so ^^.r as me 
joint trial of Abdul Razaq and Abdul 
Hamid is concerned, Mr. Batra refers 
to S 239 (g). In conclusion Mr. Batra 
admits that the charges as framed are 
not free from defects but he argues 
that these defects are covered by 
S. 537, Criminal P. C. 

The reply of Mr. Abdul Aziz to 
-this last point is that ^ the case ot nis 
clients has been prejudiced by the three 
men being tried together and evidence 
against Ahmad Ullah has influenced the 
judgment of the learned Magistrate re¬ 
garding his clients. He points out that 
the several offences said to have been 
committed by the three accused are 
- quite distinct and have been committed 
on different occasions and cannot be 
treated as one transaction. With reg^cl 
to Cl (g), S. 239, Criminal P. C.. 
he says that if Abdul Razaq and Abdul 
Hamid had been on their trial con¬ 
cerning an offence as to one and the 
same coin, Cl. (g) would have been 
applicable, but it cannot apply to a 
case where the charge against Abdul 
Razaq is that of uttering a coin, %yhile 
the charge against Abdul Hamid is ot 
possession of different coins altogether 
and Ahmad Ullah is supposed to be the 
manufacturer of counterfeit coins work¬ 
ing at Delhi, with whom no direct 
touch of his clients is shown by the 
evidence on the record. After giving 
‘ s consideration to the arguments on 
sides, I think that there is force 
the ^ contentions advanced . on be- 


half of the appellants and in my opinion 
the trial has been vitiated by the de¬ 
fects pointed out by the appellants’ 
counsel. I do not tliiiik the offences 
for which the three men have been tried 
form part of the same transaction and., 
if they did not, I do not see how the 
offences could have been tried jointly. 
I therefore quash the convictions 
set aside the sentences awarded against 
the accused and direct that they may be 
tried afresh according to law, cither 
separately for the various offences with 
which they are charged or together on 
a proper charge of conspiracy u the 
prosecution is in a position to stib- 
siantiatc it and is advised to adopt this 


course. 

K.S. 


Beiriul orderc^K 
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SHADI LAL, C. .1. AM> ACrTIA Haidaii, j. 
Yctra Dost Mohavuiicid Appellant. 

Y. 

jL'iU 2 '>crO }"—Opposite Party• 

Criminal Appeal No. I05o ol 1932, 
Decided on 20bh October 1932 from 
order of Sess. Judge, Attock, D/- iSth 
August 1932. 

Penal Code (1860), S. 302-Boy of 17 com¬ 
mitting murder without premeditation and 
under sudden impulse - Death sentence 

should not be passed. , 

A boy of 17 commiLUa the uuuc.er of .v vci.-on 
between whom iind ilic boys family tUio was 
ill fcelinK and bad blood. The muutec was com¬ 
mitted without premeditation and uiidei feudden 

: the bov should bo f-hen a locii. paom- 
tentiao and that the irrevocable sentence 
should not be passed on him. LJ- ^ 

BarJeat Ali for B. B. Pun -iov Ap¬ 
pellant. ^ . 

Su 7 idar Vas for Govt. Advocate 

the Crown. ,, , . 

Agha Haidar, J. — Tuc appellant 

Yara, a boy of seventeen, resident ot 
the village Gattal, in the district oi 
Campbellpur, has been convictcfl by the 
Sessions Judge, Attock, at Campbellpur. 
of having on the afternoon ot 29tn 
March 1932, committed the murder or 
one Sardar Ali; and has been sen¬ 
tenced, under S. 302, I. P. C., to suftei 
the extreme penalty of the law. Against 
his conviction and sentence the pri- 
sioner appealed to this Court through 
Mr. Bhagat Ram .Puri, but the appeal 
was, argued by Mr. Barkat Ah sorne- 

what perfunctorily-. The 
case is also before us under b. o / '+» 
Criminal P. C. Three persons, namely, 
Yara son of Dost Mohammad, Jahana, 
son of Nur Khan and Tegga, son ot 
Hathi, were placed before the Sessions 
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Judge to take their trial under S.302, 
I. P. C., but the learned Judge has 
convicted Jahana and Tagga of an of¬ 
fence under S. 323 or S. 352, I. P. C., 
and has ^ sentenced them to three 
months’ rigorous imprisonment each, 
and \yc are not concerned with them 
in tills ap])eal. Yara and Tagga are 
lirst cousins and the boy Jahana is 
their friend. It appears that there had 
been bad blood between Yarn’s family 
and that of the deceased for some 
time past.^ In 1922 certain persons re¬ 
lated to Sardar Ali, deceased, gave a 
beating to flathi, father of Tagga. ac¬ 
cused, because liathi was carrying on 
an illicit intimacy with the wife of 
Allaliyar, P. W. 2, brother of Sardar 
Ali. The assailants were lined Rs. 20 
each. Hathi however did not give up 
the intimacy, with the result that in 
1926 the deceased Sardar Ali together 
uith his two paternal uncles, namely. 
Mehr Khan and Ali Khan, murdered 
liathi. Sardar Ali and liis two compa¬ 
nions were tried for the murder of 
Hathi, but they were acquitted by the 
Sessions Judge. Allaliyar, P. W. 2 
has deposed that his brother Sardar 
All had admitted to him that he was 
one of the merderers of Hathi. In this 
connexion it must be noted that the 
accused Yara, who at the time was 
a boy of 12 years of age, gave evi¬ 
dence for the prosecution. Some 12 
or 14 days before the present occur¬ 
rence lliere was quarrel between Sar¬ 
dar Ali and the three accused, but 
some outsiders separated them. It is 
thus abundamly clear that the rela¬ 
tions between Sardar Ali on the one 
side and the three accused on the other, 
were highly strained and in fact had 
readied bieaking point shortly before 
the murder of Sardar Ali. 

On 29th March 1932, Allahyar’s son, 
Amir, P. W. 3, aged about ten years, 
was returning from his school with his 
uncle Sardar Ali. Behind Amir and 
Sardar Ali was Mt. Rano, P. W. 4. 
The three accused appeared all of a 
sudden and Jahana threw down Sardar 
Ali, while Yara struck him with an 
a.xe and Jahana and Tagga with the 
slicks which they had in their hands. 
These facts are deposed to by Mt. 
Rano and the boy Amir, P. W. 3. 
In some matters of mental arithmetic 
and assessment of distances the boy 
Amir has not shown proficiency, but, 
so far as the main incidents of the 
attack upon Sardar Ali are concerned, 
his evidence is quite clear and bears 
that realistic touch which is only found 
in the narrative given by a person who 
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had actually witnessed an occurence like 
the one with wliich we are concerned. 
I have no hesitation in believing him. 
(After discussing the evidence the judg¬ 
ment proceeded). In my judgment Yara 
has been rightly convicted under S. 302. 
I. P. C. The question of sentence 
presents some difficulty. Tagga is the 
son of Hathi who was murdered by 
Sardar Ali deceased, while Yara is the 
sou of Hathi’s own sister, so that Pla- 
thi was related to him as his mater¬ 
nal uncle. Yara had given evidence 
in the murder case against Sardar Ali 
when he was twelve years old. The 
Judge, who tried Sardar Ali and his 
associates, must have had good rea¬ 
sons for acquitting them. But in a case 
of this nature, the village people and 
the friends and relations of the vic¬ 
tim, must have been morally convinced 
as regards the identity of the person 
or persons who were responsible for 
the murder of Hathi, although it was 
not possible for them to produce co¬ 
gent and convincing evidence which 
would satisfy a Court of justice. When 
an acquittal in a case of this descrip¬ 
tion takes place, the family of the 
victim naturaly smart under a sense 
of wrong because the culprit has 
triumphantly escaped all punishment. 
In the present case the feelings of 
Tagga and Yara must have been bitter 
and the presence of Sardar Ali must 
have been an eyesore to them. It was 
under these circumstances that they, 
came upon Sardar Ali, while he was 
going towards his dhok on the fate¬ 
ful afternoon on which he met his 
death. There is no evidence of any 
previous association between the three 
accused for the purpose of committing 
the crime, nor is there anything to 
show that they had made any prepara¬ 
tion to attack Sardar Ali. In fact it 
appears that Yara was empty handed, 
while his two companions were carry¬ 
ing ordinary sticks. 

There is evidence on the record that 
the axe, with which Sardar was at¬ 
tacked by Yara, belonged really to Sar¬ 
dar Ali and on this point I am in¬ 
clined to agree with' the Sessions Judge 
who was also of the same opinion. 
Thus there was no premeditation and 
the two boys Yara and Jahana along 
with Tagga under a sudden impulse 
attacked their own enemy. Yara is only 
seventeen years old and there is no¬ 
thing on the record to show that this 
is not so. It is true that in olden 
times boys of tender years used to 
be executed very often for petty crimes, 
but we are well on into the twentieth cen- 
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tury and live under its liurnanitarian 
influences. I am not aware of any case 
of modern times in this country in 
which a boy of seventeen has been 
made to pay the extreme penalty ot the 
law. In my judgment a boy of seventeen, 
who had committed a murder under cir¬ 
cumstances similar to those m the pre¬ 
sent case, should be given a locus 
Ipaenitentiae and the irrevocable sen¬ 
tence of death should not be passed 
lupon him. While therefore maintaining 
the conviction of the accused Yara un¬ 
der S. 302, I. P. C.. I would cominute 
the sentence of death which has l^en 
passed on by the trial Judge to that 
of transportation for life. To this cx 
tent only I would allow lus appeal. 

Shadi Lai, C. /.—I concur in the con¬ 
clusion reached by my learned col 

league. , , 

^ g Sentence commuted. 
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JAI LAL, J. 

Sukhdev Petitioner. 

V. 

Emperoy —Opposite Party. 

Criminal Misc. Petn. ^o. 179 of 

1932 Decided on 17th October 1932. 

Arms Act (1878). S. 19 and S. 20--Ac- 

4 :used charged with ^^nd 

under S. 120-B. I. P. C read with Ss. 19 and 

20. Arms Act-Accused absconding and found 
in possession of arms at time of arrest--Sepa 
Tate proceedings under S. 19/20 can be taken 

Accused, who was charged for having joined m 
a conspiracj with others to possess arms m con¬ 
travention of the Arms Act. was absconding and 
yfh&n arrested lio was found in possession of arms. 
Separate proceedings were taken against him 
under S. 19/20. Arms Act. On an assurance and 
admission by the Govorment Advocate that this 
evidence will not be used against him and that 
the conviction in this could be irrelevant in the 
former proceedings: 

HeZd: that the two cases are wholly independ 
ent that the evidence or the conviction in this 
cannot be conaidored in tbo other 
rate proceedings can be taken. 11' i] 

V. H. Garden Noad and J awala 

Parshad — iov the Crown. 

Q;.^^;.._This is an application under 
'Ss 439 and 561-A, Crimmal P. O-. 
by Sukhdev Raj praying that proceed- 
ings under S. 19/20, Arms Act, pend¬ 
ing against him in the Court of a Ma¬ 
gistrate at Lahore, be quashed, or that, 
in any case, they be stayed tdl the 
termination of another Previously in¬ 
stituted crimmal case, which is pend¬ 
ing against him before a CommisMon 
.appototed under Act 4 of 1930 The 
appUcant is one of the accused m 
what is known as the new Lahore 


Conspiracy Case, which is pending be¬ 
fore the Commissioners and which was 
instituted on the sanction of the Local 
Government granted on 19th Novem¬ 
ber 1930. One of the charges against 
the accused is that he joined in a 
conspiracy with others to possess arms 
in contravention of the provisions ot 
the Arms Act, which act, as alleged, 
is punishable under S. 120-B, I. P. C., 
read with Ss. 19/20, Arms Act. It 
seems that when the proceedings com¬ 
menced before the Commissioners the 
applicant was alleged to be an abscon¬ 
der. He is alleged to have been ar¬ 
rested on 3rd May 1931. It is turther 
alleged that at the time of lus anese 
he was found in possession ot a pis¬ 
tol. Consequently Criminal Proceedings 
under S. 19/20, Arms Act have bccir 
instituted against him in the Couit ot 
a Magistrate at Lahore m respect ot 
the possession of the pistol. The con¬ 
tention of the applicant is that he is 
being tried in two different Courts on 
the same facts or at least 
possession by him of the pistol at 
»time of his arrest has been deposed to by 
the prosecution witnesses before the 
Commissioners as part of .Prosecu¬ 
tion case against him and the same 
fact is going to be brought up as a 
separate charge before ^he Magistrate 
which is not legally permissible, a^d m 
any case, he is likely to ho seriously 
prejudiced by the same evidence being 
?mrsidcred by the Magistrate m the sc- 
cond case and, if convicted, he is hke 
Iv to be prejudicially affected in the 
proceedings before the Commissioners. 

The learned Government Advocate, 
who has appeared before me on behalf 
of the Crown, has slated that the Ciown 
does not rely upon the possession ot 
the pistol by the applicant in suppoit 
of their case against the applicant un¬ 
der S. 120-B read with 19/20. 

Arms Act. He says that the fact ot the 
recovery of the pistol from the ap¬ 
plicant has been mentioned by the wit¬ 
nesses before the Commissioners in¬ 
cidentally when proving the tact oi 
his arrest. Indeed the Government ad¬ 
vocate contends that the Possession ot 
the pistol by the applicant on 3rd May 
1931 cannot legally be used as evi 
dence against the applicant before the 
Commissioners and Ms conviction, 
he is convicted, will for that 
be irrelevant in the case pcndin^g 
against the applicant before the Lom- 
rmssion In view of this assurance and 
Sssion of the learned Government 

advocate I am unable to see tliat any 
prejudice is likely to happen to the 
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applicant if his trial under the Arms 
Act before the Magistrate, is allowed 
to proceed. The two cases are wholly 
mdependent of each other and the evi¬ 
dence led in one cannot be treated as 
evidence in the other. Nor can the 
conviction in one be considered against 
the accused in the other. I am there¬ 
fore unable cither to quash tlie pro¬ 
ceedings before the Magistrate or to 
stay them. I consequently reject this 
application. 

Api)lication rejected. 

''S' A I. K 1933 Lahore 232 

Agha Haidar, J. 

Pxinla SDKjh —Convict—Appellant. 

V, 

AOpposite Partyi 

Criminal Appeal No. 1250 of 1932, 
Decided on 13th January 1933, from 
order cf Sess. Judge, Lyallpur, D/-2oth 
August 1932. 

^ (a) Criminal Trial—Court must accept 
or reject confession as whole—Criminal P C. 
(1898). S. 164. 

Where there is no other evidence to show affir- 

t any portion of the exculpatory 
element in the confo.>^sion is false, the Court must 
accept or reject tlio confession as a whole and 
cannot accept only the inculpatory clement while 
lejectiiig the exculpatory element as inbcrcntlj' 
incrcdiMo : .1. I. R. 1031 All. 1 {F. B.), Foil. 

[P 233 C l] 

(b) Criminal Trial—Evidence disbelieved by 
trial Judge should not be relied on in appeal. 

In a criminal appeal it i.s not desirable in most 
cases to roly upon the evidence which has been 
definitely disbelieved by the trial Judge for good 
reasons ajid to try tosui)port the conviction of an 
accused person on such evidence; but there may, 
of course, be rare cases when the trial Court has 
without any reasonable grounds disbelieved cer¬ 
tain evidence produced on behalf of the prosecu¬ 
tion. [P 233 C 1] 

M. L. Puri —for Appellant. 

Mohammad Amin for Govt. Advocate — 
for the Crown. 

Judgment. — Banta Singh, Puran 
Singh and Dalip Singh, all brothers, 
uere placed before the Sessions Judge, 
Lyallpur, to take their trial on a charge 
under S. 302, I. P. C., for having 
caused the death of one Mahen Singh. 
Puran Singh and Dalip Singh have 
been acquitted, wliile Banta Singh has 
been convicted of an offence under 
S. 304-2, I. P. C., and sentenced to 
a term of two years’ rigorous imprison¬ 
ment. Banta Singh has preferred an 
appeal to this Court through his coun¬ 
sel, Mr. Mukand Lai Puri. The facts 
leading to the incident, which resulted 
in the loss of Mahen Singh’s life are 
given in the judgment of the Sessions 
Judge in detail and need not be. re¬ 


capitulated here. According to- the pro¬ 
secution, on 3rd June 1932, there was 
a quarrel between Banta Singh on the 
one side and Mahen Singh deceased 
on the other, each accusing the other 
of theft. The parties came to blows 
and Mahen Singh was assaulted by 
Banta Singh, Puran Singh and Dalip 
Singh and receiv'ed a sev'ere injury ii> 
consequence of which he died on 12ih 
June 1932. The case for the prosecu¬ 
tion depended on the evidence of the 
three eye-witnesses, namely, Lachhman 
Siii^gh, P. W. 3, Saudagar, P. W. 4. 
Sohni, P. W. 5, and also upon the 
three dying declarations made by Ma¬ 
hen Singh, two on the very day oiy 
which he received injuries, namely,, 
3rd June, 1932, and the tliird on 5th 
June 1932. Now, the learned Sessions 
Judge has definitely disbelieved the 
eyc-witnesses and has also refused to 
place implicit reliance upon the dying 
declarations, because in his opinion, 
Mahen Singh while making these de¬ 
clarations “not only had an eye to 
the case that might be started against 
him but as usual in such cases implicat¬ 
ed two innocent persons.” He has how- - 
ever convicted the appellant because., 
in his opinion, there was a sudden 
fight between the accused and Mehan 
Singh and therefore it was immaterial 
to determine in such a case as to which 
party was the aggressor. He has fur¬ 
ther held that the injuries on the per¬ 
son of Mahen Singh and Banta Singh 
show that they had fought on equal foot¬ 
ing and that no undue advantage had 
been taken by Banta Singh who struck 
one blow only. 

Mr. Mukund Lai Puri contended that 
after the evidence of the alleged eye¬ 
witnesses and the dying declarations hacl 
been eliminated, there was nothing left 
on the record on w'hich to base the 
conviction of the accused. He has fur¬ 
ther contended that in the statements, 
made by the accused before the Courts, 
below, while admitting that he had 
given a beating to Mahen Singh de¬ 
ceased, the accused had, at the same 
time, pleaded that he had done so 
in self defence, that under the law 
this statement must be taken as a whole 
and that therefore the accused was en¬ 
titled to an acquittal because he had 
acted in the exercise of the right 
of private defence. I questioned the 
learned counsel appearing on behgjf 
of the Crown to state on what evidence 
the comdetion of the accused was 
based. He frankly admitted that it was 
based upon the statement of the ac¬ 
cused before the committing Magistrate 
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as well as before the Sessions Judge 
wherein he had admitted that he had 
attacked Mahen Singh, It may be men¬ 
tioned here that, according to the me¬ 
dical evidence, Banta Singh received 
three incised and one contused wounds 
and one of these incised wounds 
measuring 21 inches by 1 inches, was a 
terrible gash which cut the left nos¬ 
tril from its middle down to the upper 
lip, thus causing a permanent disfigure¬ 
ment. It was argued further for the 
Crown that the plea of self defence 
finds place in the chapter on General 
Exceptions in the Indian Penal Code and 
it was therefore the duty of the accused 
to prove and make out a case of self- 
defence before he could rely upon it. 
This argument would be sound in many 
.cases, but we have to look into the 
facts and circumstances of each case 
as it comes before the Court. In the 
present case the evidence of the eye¬ 
witnesses and of the dying declara¬ 
tions, as already pointed out, has been 
wiped out, so to say, by the learned 
Sessions Judge. Therefore nothing re¬ 
mains on the record to support the con¬ 
viction of the accused except the state¬ 
ment which he made before the Court. 
There is a Full Bench decision of the 
Allahabad High Court in Emperor v. 
Balmukund (1), where the learned 
Judges liave laid down that: 

“ whero tliere is no other evidence to show afiic- 
tnatively that any portion of the e:?culpatory 
element in the confession is false, the Court must 
accept or reject the confession as a whole and 
cannot accept only the inculpatory element while 
rejecting the exculpatory element as inherently 
incredible.” 

This authority, in my humble judg¬ 
ment, contains an excellent exposition 
of the law on the subject and clearly 
supports the contention of the learned 
counsel for the appellant. In a crimi- 
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nal appeal it is not desirable in most 
cases to rely upon the evidence which 
has been definitely disbelieved by the 
trial Judge for good reasons and to 
try to support the conviction of an 
accused person on such evidence. There 
may, of course, be rare cases w>ren 
the trial Court has without any reason¬ 
able grounds disbelieved certain evi¬ 
dence produced on behalf of the pro¬ 
secution, but the present case is not 
such as to lead me to hold that the 
trial Judge had no grounds whatso¬ 
ever for disbelieving the evidence ten- 
d^ed on behalf of the prosecution and 
liitSj affirm the conviction on the basis of 
' The result therefore is 

thf* statement of the accused must 

B 1931 All 1=1931 Ct 0 1=129 10 
82 Or L J 362=62 All 1011 {F B). 



be taken as a whole, and in view of the 
serious nature of his own injuries, it 
seems to be quite probable that he re¬ 
ceived them at the hands of the de¬ 
ceased and that in self-defence lie in- 
llicted the injury wliich ultimaicly prov¬ 
ed fatal. I therefore accept the appeal 
of Banta Singh, and, setting aside Ids 
conviction and sentence under S. 304- 
2, I. P. C., order that he be released 
forthwith. 

K.S. accepted. 


A. I. R. 1933 Lahore 233 
Jai Lal, J. 

{Lala) Vfshfiu Datla —Convict—Peti¬ 
tioner. 

V. 

Kmpero) —Opposite Party. 

Criminal Bevn. Petn. No. oSS of 
1932, Decided on 15th July 1933, for 
revising order of First Class ivlagistrate, 

Karnal, D/- 1st March 1932. 

Ordinance (5 of 1932). S. 4—Mere fact 
tliat accused is Dictator of District Congress 
Committee is not sufficient for conviction. 

The mere fact that the dcciised is the Dic tator 
of the District Congress Committee or th.at oidi* 
narily picketing taices place under the diiections 
of the dictator is not sufficient to prove his guilt 
unless it is proved that he wa? present when the 
picketing look pl.ice or that it took under 

his instructions. [P 233 C 2] 

Dev liaj Sawltnc]! —for Petitioner. 

iir L. Batra—iox the Crown. 

Judgment .—There is no legal evi¬ 
dence against the petitioner on winch 
he could be convicted of having abet-, 
ted the offence of picketting. All that: 
is proved and admitted is that he was 
the Dictator of the District Con.grcss 
Committee. He was not present when 
the picketting took place and there', 
is no evidence that it took place underi 
his instructions. The Sub-Inscpclor' 
\ stated that when he arrested the pic- 
kettors they stated that they had .acted 
'under the orders of the Dictator, the 
petitioner. This has rightly been held 
to be inadmissible against thc^ peti¬ 
tioner. The remaining evidence is that 
ordinarily picketting takes^ place underj 
hte directions of the Dictator. This 
alone, in my opinion, is not legally 
sufficient to prove the guilt of the peti¬ 
tioner. I accept the petition, set aside 
the conviction of the petitioner, and 
direct that he be released from jail 
forthwith. The fine if paid shall be re¬ 
funded to the petitioner. 

V g Petition accepted. 
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Jai Lae, J. 

Ilari Il(tm and others —Petitioners. 

V. 

Empero} —Opposite Party. 

Criminal Revn. Petn. No. 1166 of 
1032, Decided on 4tli January 1933, for 
revising order of Dist, Magistrate, Simla, 
D'- l-oth April 1932. 

^ Public Gambling Act (1867), Ss. 5 and 6 

Presumption binder S. 6 arises only on strict 
compliance with provisions of S. 5. 

In the jib'cnce of strict compliance with the 
provisions of K. 5 the presumption under S. G 
cannot bo raised. fp 235 C 1] 

Wlicic a ■Magistrato who did not authorize any 
police oliicer to take action under S. 5, but him- 
Kcif professed to take action, did not enter the 
room liimsolf to conduct the search but sent the 
Police Inspector to do it: 

lIHd'. the provisions of S. 6 were not complied 
with and the presumption under S. C cannot be 
raised from the instrument of gamiug seized by 
the Inspector. [P 235 C 1] 

Jagan Malhotra —for Petitioners. 

Judgment. — The petitioners—Hari 
Ram, Kanhaya Lai and Mukand Lai— 
have been convicted under the Public 
Gambling Act; the first named person 
under S. 3 for owning or keeping a 
common gaming house and the other 
two under S. 4 being found in a 
coinmon gaming house. It appears that 
a Sub-Inspector of Police reported to 
Diwati Kalian Chand, a Magistrate of 
the I’irst Class at Simla, that a raid 
was proposed to be made in a house 
where it was suspected that gambling 
was going on. The Magistrate there¬ 
fore accompanied by some police officers 
and others went to the house in ques¬ 
tion and divided his party into three 
groups so as to enter the house by the 
three possible means of access to or 
exit from the same. The house was 
entered into and the petitioners were 
arrested from inside. A room of the 
hou‘e was then searched by the Sub- 
Inspector of Police who, it may be 
assumed, was deputed for the purpose 
by the Magistrate, who liimself remain¬ 
ed outside at the time of the search. 
During the search conducted by the 
Sub-Inspector of Police instruments of 
gaming were found in the room, which 
were produced before the Magistrate., 
and those arrested were then sent up 
for trial. 

It is admitted by the Magistrate in 
his evidence at the trial that he did not 
sec any of the accused actually gambling 
at the time of the raid. The convic¬ 
tion of the petitioners, therefore rests 
on the presumption wliich has been 
raised against them under S. 6, Public 
Gambling Act. That section provides 


that when instruments of gaming are 
found in any house or room, etc., en¬ 
tered or searched under the provisions 
of S. 5 of the Act, it shall be evidence, 
until the contrary is made to appear, 
that such house or room, etc., is used 
as a common gaming house and the 
persons found tljerein were there pre¬ 
sent for the purpose of gaming, al¬ 
though no playing was actually seen 
by the Magistrate or police officer, or 
any of his assistants. This presumption, 
it would be observed, arises only if the 
house or the room is entered or searched 
under the provisions of S. 5. Now, 
S. 5 provides that if inter alia an 
officer invested with the full powers of 
a Magistrate upon credible information, 
and after such inquiry as he may think 
necessary, has reason to believe that 
any house or room, etc., is used as a 
common gaming house, he may either 
himself enter, or by his warrant autho¬ 
rize the specified police officers to enter 
such house or room, etc., and may 
either himself take into custody or 
authorize such other officer to take into 
custody, all persons whom he or such 
officer finds therein, and also may seize 
or authorize such officer to seize all in¬ 
struments of gaming, etc., re^onably 
suspected to have been used or intended 
to be used for the purpose of gaming, 
which are found therein, and further, 
may search or authorize such officer to 
search all parts of the house, room,etc., 
and may seize or authorize such officer 
to seize and take possession of all in¬ 
struments of gaming found upon such 
search. 

There is no contention that Diwan 
Kahaii Chand, was invested with the 
full powers of a Magfistrate so as to 
entitle him either himself to enter the 
house or the room, or by his warrant 
to authorize the police officer con¬ 
cerned to do so and generally to do 
all the acts mentioned in S. 5 of the 
Act. It is obvious that he did not by 
his warrant authorize any police officer 
to.take action under S. 5. He there¬ 
fore professed himself to enter the 
house, to take into custody the persons 
whom he found therein, and to seize the 
instruments of gaming found on search 
of the room. According to law however 
it was his duty personally to conduct 
the search of the room in which the 
instruments of gaming are subsequently 
alleged to have been found, but he did 
not conduct the search personally; on 
the other hand, he admits that he did 
not even enter the room but sent the 
Sub-Inspector of Police to conduct the 
search thereof. This, in my opinion, 
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Iwas not a compliance with the provi¬ 
sions of S. 5 of the Act, so as to en- 
entitle the Court to raise a presumption 
under S. 6. In cases like the present, 
where on the happening of certain 
events a legal presumption is to be 
raised against the accused, it is the 
duty of the prosecution to prove that 
such events happened strictly as re¬ 
quired by law. In the present case, 
in the absence of strict compliance with 
the provisions of S. 5, the presumption 
under S. 6 cound not be raised against 
the petitioners, and as the conviction 
is based only on the legal presumption 
that the house or the room in question 
&s a common gaming house and that the 
persons found therein were assembled 
purpose of gambling, the conviction of 
the petitioner cannot be sustained. I 
accordingly accept this petition and, 
setting aside the convictions of the peti¬ 
tioners, acquit them and direct that the 
fines, if paid by them, be refunded. 

Petition accepted. 


A. I. R. 1933 Lahore 235 (1) 

Addison, J. 

Sardar Khan —Convict—Petitioner. 

V. 


Emperor —Opposite Party. 

Criminal Revn. Petn. 1383 of 1932, 
Decided on 13th January 1933. 

Penal Code (1860), S. 405—Evidence. 

Petitioner who had entered into a supurdnama 
was convicted under S. 405. It was found that 
he brought the cattle in question to the lahsil 
and was willing to produce them: 

Held : in such circumstances he could not bo 
held to have dishonestly used the cattle in viola¬ 
tion of the terms of the supurdnama. [P 235 C 1] 

M. A. Ghani —for Petitioner. 
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Abdul Rashid —for the Crown. 
Judgment .—The only question in this 
case is whether the petitioner dishonestly 
used the cattle in violation of the terms 
of the Supurdnama entered into by him. 

The petitioner once brought them 
to the Tahsil and is still willing to pro¬ 
duce them. On the facts it is difficult 
to hold that he has dishonestly used 
them in violation of the terms of the 
Supurdnama and this was the the only 
clause of S. 405, I. P. C., within which 
the learned Assistant Legal Remem¬ 
brancer sought to bring the case. Ii? 
fixy judgment therefore he should be 
acquitted. A similar view was taken in 
Murnam Singh y. Emperor {1). I would 
therefore accept this petition and ac- 
■ qiiut the petitioner. The fine, if paid, 
’^11 be refunded. 

Petition accepted. 


A. I. R. 1933 Lahore 235 (2) 

SiiADi Lad, C. J. 

Afzal Beg and others —Convicts—Peti¬ 
tioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 814 of 1032, De¬ 
cided on 14th October 1932, from judf*- 
raent of First Addl. Sess. Judge, Lahore. 

Penal Code (1860). S. 147—Formation of 
unlawful assembly is necessary as prelimi¬ 
nary to commission of offence of rioting. 

A preliminary to tbo commission of tho ofTcnco 
of rioting is the formation of an unlawful as¬ 
sembly. lienee in the abs^cnce of proof of forma¬ 
tion of an unlawful assembly, an isolated or in • 
dopondont assault b)' some of the candidaies .and 
their supporters for an election, cannot be deemed 
to be actuated b> any common object and all 
the people cannot be convicted for rioting. 

IV 230 C 1] 


M. Barkat Ali —for Petitioners. 

Report .—The three persons, viz: 
Afzal Beg, \Valayat Beg, Sultan Ahmad 
Beg, along with two others r.anied Ahsaii 
Beg and Risaldar Fateh Muhammad 
Beg were sent up for trial under Ss. 147 
and 307, Penal Code, for rioting and 
attempting to murder one Mansab Ali 
Shah on the night of ll/12lh August 
1931. Two other persons Sajjad Hus¬ 
sain and Na/ar Hussain alleged to have 
been concerned in the affair were said 
to be absconding at the time. These 
two persons were however subsequently 
arrested and tried and each has been 
convicted under S. 147 for rioting and 
under S. 325 read with S. 149. Penal 
Code, for causing grievous hurt to 
Mansab Ali Shah and sentenced to two 
years’ rigorous imprisonment and a line 
of Rs. 100 or in default to six months 
further like imprisonment. They aj)- 
pealcd to this Court and for rca.sons 
given in my judgment disposing of that 
appeal and which would ^ also be ap¬ 
parent further on I set aside their con¬ 
victions under S. 147, acquitting them 
of the offence of rioting and altered 
their conviction-under S. 325 read with 


S. 149, Penal Code, to one under 
S. 325 read with S. 34, Penal Code. 
The sentences were affirmed. From 10th 
to 12th August 1931, the Municipal 
elections were being held in the town 
of Patti and the various candidates were 
actively canvassing for voters. In one 
of the wards Mubashar Hussain was 
opposing Walayat Beg, accused-peti¬ 
tioner, and in another ward Muhammad 
Ali Beg was opposing Zia Ullah Beg. 
Walayat Beg and Zia Ullah Beg were 
said to be the nominees of the accused 
petitioners. On the night in question or 
^rhaps it would be more correct to 
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say on the early morning of the 12th 
August Mubashar Hussain and Muham¬ 
mad All Beg the two candidates oppos¬ 
ing Walayat Ali Beg and Zia UlJah 
Beg arcoinpanicd hy Mansab Ali Shah 
and others were proceeding to the 
houses of some voters when they arc 
alleged to have been attacked by the 
acciued pciiiioners and Sajjad Hussain 
and Na.ar Hussain near the house of 
Kisaldar Fateh Muhammad Beg. Mansab 
Aii Siiah was \ery badly beaten and sus¬ 
tained no less than 14iniurics. including a 
compound fracture of the left orbital 
cavity and a fracture of the nasal bone. 
TIucv other persons who were with 
I\Iansab Ali Shah, namely, Mehdi Shah. 
Dara Shah and Mahanda Shah, also 
liusiaincd certain injuries, all simple in 
nature. A careful c.xamination and con¬ 
sideration of the evidence leaves no 
room for doubt that the two rival par¬ 
ties came into collusion while canvas¬ 
sing for voles. A clispiuc appears to 
have ensued and in tlic course of this 
Mansab .Xli Shah and his three com¬ 
panions were l^catcn and injured by 
Xa/ar Hussain and Sajjad Hussain. The 
Sub-clivisionai Magistrate in a long and 
well considered judgment held that the 
three petitioners Walayat Beg, Sultan 
Ahmad and .\fzal Beg did not lake any 
part in assailing and injuring Mansab 
Ali Shall and the others, but they com¬ 
mitted the offence of rioting by insti¬ 
gating Nazar Hussain and Sajjad Hus¬ 
sain. 

Now, a preliminary to the 
commission of tlie offence of rioting is 
the formation of an unlawful assembly 
and I do not think that candidates for 
Municii-'al honours and their supporters 
wlnle canvassing for voles can possibly 
be regarded as constituting an unlaw¬ 
ful assembly. It has been found by 
two Courts that Sajjad Hussain and 
Nazar Hussain were the actual assai¬ 
lants of Mansab Ali Shah and with this 
conclusion I have seen no reason to 
disagree. The assault on Mansab Ali 
Shah and the other three persons does 
not in my judgment appear to have 
been actuated by any common object 
but on the contrary was an isolated and 
independent act on the part of Sajjad 
I Hussain and Nazar Hussain. In the 
above circumstances, 1 do not think 
that the conviction of Walayat Beg, 
Sultan Ahmad Beg and Afzal Beg ^vas 
justified. I would therefore recommend 
to the Hon’ble High Court that their 
convictions and sentences be set aside, 
the fines imposed on them being re¬ 
mitted and the order as to security 
being cancelled. 


Order. —For the reasons recorded by 
the Additional Sessions Judge, I set 
aside the convictions of Walayat Beg, 
Sultan Ahmad Beg and Afzal Beg and the 
sentences imposed upon them. The fines, 
if realized, shall be refunded to them. 
The order requiring them to furnish 
security is hereby cancelled. 

K.S. Conviction set aside. 
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Bhide, J. 

Raviiihul Singh and others —Convicts 
—Petitioners. 

V. 

Rmperor —Opposite Party. 

Criminal Revn. Petn. No. 1221 of 
1932, Decided on 19th December 1932, 
against order of Dist. Magistrate, Rohtak, 
DX loth July 1932. 

(a) Criminal Trial—Finding of fact—Revi¬ 
sion-Criminal P. C. (1898), S. 435. 

For the purpose of revision findings of facts ar¬ 
rived at by the Courts below are not usually in¬ 
terfered with. [P 233 C 1] 

(b) Criminal P. C. (1898), S. 108—Order 
passed by lower Court cannot be interfered, 
with in revision ordinarily. 

Unless it can be shown that there was no evi¬ 
dence at all against any of the petitioners or at 
least no evidence which could reasonably be ac¬ 
cepted by any Court of law as sufficient to justify 
an order under S. 108 interference in revision 
will not be justified. [P 238 C 1} 

(c) Criminal P. C. (1898), S. 108 Accused 
taking part in activities of seditious character 
disseminating seditious matter and organiz¬ 
ing branch for such object—Mere closing of 
such branch is no ground for invalidating an 
order under S. 108. 

•Accused who w'cre engaged in a continuous se¬ 
ditious propaganda and taking part in activities 
of a seditious character by disseminating sediti¬ 
ous matter were the organizers of a branch asso¬ 
ciation for such object. The branch was closed 
owing to police searches and the accused were 
ordered to furnish security for good behaviour. 
It was contended by the accused that as the branch 
had been closed, there was no reasonable appre¬ 
hension that they would continue their activi¬ 
ties; 

Held : that the mere closing of the branch 
would not sliow that the accused, if left to them¬ 
selves, would not continue their seditious acti¬ 
vities as they bad continuously been doingfand 
that the order w.as justified: .1. I. It. 1928 All. 
344. Dist. IP 237 C 2] 

(d) Criminal P. C (1898), S. 108—Two 
seditious speeches made by accused at time 
of inauguration of branch association with s 
seditious activities No other direct con¬ 
nexion of accused with activities of such as¬ 
sociation—Security of Rs. 5,000 is excessive. 

The evidence against an accused was that he 
made two seditious speeches at the time of the 
inauguration of a branch association with sedi¬ 
tious activities. There was no other evidence of 
any direct connexion of the accused with the ac¬ 
tivities of the association: 
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Hd(?: in the abovo circumstances a security of 

"Rs. 5,000 was cxcosslvo. [P G *2] 

Jiwaii Lai Kapti )—for Petitioners, 
it. C. Soni for Govt. Advocate —for the 

Crown. 

Judgment .—This is a petition for 
revision arising out of proceedings 
under S. 108, Criminal P. C. It ap¬ 
pears that about November 1931,^ a 
branch of an All India Association 
known as the Hindustan Sewa Dal, was 
opened at Rohtak in the Punjab. It 
was the first of its kind in this Province. 
Volunteers were enrolled for the pur¬ 
pose. The volunteers were regularly 
drilled and lectured and instructions were 
given to them. Parades were held and the 
volunteers marched occasionally in mili¬ 
tary formation to dififerent places. The 
iivowed object of the association was to 
train and organize the people of India 
for national service and disciplined self 
sacrifice with a view to attainment of 
Swaraj by peaceful and legitimate means, 
but it is alleged by the prosecution that 
its activities were of a seditious charac¬ 
ter and the present petitioners arc 
alleged to have taken part in those 
activities in various w’ays and dissemi¬ 
nated seditious matter for the purpose. 
The petitioners Permashwaram and 
Desai, who belong to the Madras and 
Bombay Presidencies arc said to have 
been instructors, who taught drill and 
gave lectures to the volunteers. Peti¬ 
tioner Sri Ram, who was secretary of 
the Rohtak District Congress Com¬ 
mittee is said to have helped in securing 
a site and financial assistance for the 
organization, to have made seditious 
speeches in furtherance of its objects 
and taken, part in its activities. Peti¬ 
tioner Ramphul Singh, who is a pleader 
and was President of the Rohtak City 
Congress Committee is also alleged to 
have made seditious speeches in fur¬ 
therance of its objects. The remaining 
three petitioners, Salwant Singh, Bharat 
Singh and Hari Ram were volunteers. 
They arc alleged to have taken part in 
the activities of the association and at 
times disseminated seditious matter. The 
learned Magistrate has held it to be 
proved that Parmeshwaram and Desai 
disseminated seditious matter and that 
the other petitioners abetted the dis¬ 
semination in various ways. Parmesh¬ 
waram, Desai, Ramphul Singh and Sri 
Ram were ordered to execute a bond 
for good behaviour in Rs. 5,000, with 
one surety for one year, while 
Salwant Singh, Bharat Singh and Hari 
Ram were ordered to execute a similar 
bond in Rs. 3,000, for the same 
period. This order was passed on 6th 


June. 1932. The petitioners ^appcah-tl 
to the Diitiict MagDlrmc but the appeal 
was dismissed. The pciiiioncrs Kanipiuil 
Singh, Salwant Singh and Hari Rani 
were able to furnish the rcpuiied secu¬ 
rity. The others arc in jail. 

The learned counsel for the peti¬ 
tioners has urged tluit this petition for 
revision should be treated as an appeal 
as the proceedings must have been ini¬ 
tiated with the approval of the District 
Magistrate who heard the ai>pcal. 'I'hcrc 
is nothing on the record to sliow that 
this was so and if it was, the prui>er 
course for the petitioners would ha\c 
been to apply for transfer of the appeal 
from the Court of tlic District Magis¬ 
trate. This was )iot done. The next 
contention put forward was that even on 
the finding of the learned Magbiratc, 
there is notliing to show that the peti¬ 
tioners were likely to continue dis¬ 
semination of scdiiious matlcr and in 
the absence of such evidence, an order 
under b. 108, Criminal P. C., which 
section is of a preventive character was 
not jiislificd. It was urged that xh( \ 
branch of the Hindustan Dal at Rohtak 
was closed in December 1931, after tlic 
police had searched its >>remisc3 ajul 
taken possession of various articles and 
there was no reasonable apprehension 
in the circumstances, that the petitioners 
would continue their .seditious acti\'itic.s. 
Emperor v. Ciiiraiiji Lai (1). is cited 
in support of this cotuention. As re¬ 
gards this poisn, it must be borne in 
mind that tlic pciiiioncrs are alleged to 
have engaged in a continuous seditious, 
propaganda. The mere fact that the 
branch of the Hindustan Sewa Dal was 
closed—apparently owing to police sear¬ 
ches—would not necessarily show that 
the petitioners would not have, if left to 
themselves, resumed their activities. Op 
the other hand, if the allegations of the 
prosecution about the petitioners having 
repeatedly or continuously taken part 
in an organized seditious propaganda 
are correct, there would, I thijik, be □ 
very reasonable ground for believing 
that the petitioners would continue their 
activities, if left unchecked. The Allaha¬ 
bad High Court ruling on whicli the 
learned counsel has sought to rely is 
easily distinguishable. In that case the 
accused was alleged to have put up cer¬ 
tain notices alleged to contain matter 
falling within the purview of S. 153-A, 
Penal Code, on one occasion only. It 
was held that there was nothing on the 
record to suggest that the accused would 
repeat the offence and the proper course 
1. A I R 1928 All 344=114 I C 48=50 All 
854. 
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WQukl have been to prosecute him under 
S. 153-A, Penal Code. 

Coming to the merits of the case, it 
is urged that the learned District Magis¬ 
trate has not discussed certain argu¬ 
ments or evidence relied on by the peti¬ 
tioners. It docs not however appear 
whether the points now raised were 
pressed bctorc the learned District 
Magistrate. The learned District Magis¬ 
trate has dealt with the case at some 
length and the presumption is that he 
has dealt with such arguments as were 
put forward before him. Fo“ the pur¬ 
pose of revision. Hndings oi latts arrived 
at by the Courts below^ arc not usually 
intcricrcd with [cf. Su‘n/7ii Dayal v. 
Izniperor (2), A. /. R. 1925 Lah. 42; 
Phakir Aiandal v. Aladar Ala/idal (3)3 
and unless it can be shown that there 
was no evidence at -all against any of 
the petitioners or at least no evidence 
which could reasonably be accepted by 
any Court of law as sufficient to justify 
an order under S. 108, Criminal P. C.. 
I do not think such interference would 
be justified in this case. Judging from 
this point of view, it seems to me thcre 
was sufficient evidence on the record to 
justify the order against petitioners Par- 
meshwaram and Sri Ram. Parmesh- 
waram was imported from Madras and 
was apparently the Chief Instructor of 
the volunteers. He is alleged to have 
given seditious lectures on subjects like 
the atrocities committed at Jallianwala 
Bagh, Martial Law, Bhagat Singh, etc. 
Some of the volunteers who listened to 
these lectures have supported the pro¬ 
secution case in this respect and the 
notes taken by them have also been 
produced. Sri Ram admittedly took a 
prominent part in establishing the'branch 
of the Sewa Dal at Rohtak and there is 
evidence of several speeches mude by 
him, which appear to fall within the 
scope of S. 124-A and justify the order 
under S. 108, Cvimianl P. C. Desai was, 
like Parmeshwaram, imported, as an Ins¬ 
tructor outside and has been alleged to 
have been giving seditious lectures hke 
I'armcshwaram. The evidence against him 
is practically the same as that against 
Parmeshwaram. But the record shows 
that he is only a youth aged about 15. 
It was stated on behalf of the Crown in 
the course of the arguments that he is 
about 20 by appearance; this may pos- 
sibly be so, but so far as tbe record 
goes the learned Magistrate appears 
to have accepted the statement of Desai 

~^Ti 90S) 8 P R 1908 Cr=15 P W R 1908= 

140 P L R 1903=7 Cr L J 853. 

8 A I R 1031 CiU 619=1931 Cr C 803=134 

1 C 915=32 Cr L J 1237=58 Cal 1031. 
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as regards his age without any com¬ 
ment. The evidence shows that Par¬ 
meshwaram complained of the ineffici¬ 
ency of this youth, and in view of his 
age, he could hardly have played any 
important part. He was ordered to 
furnish security of Rs. 5,000 for a 
period of one year. He was unable to 
furnish the security and has been in 
jail. The amount of security demanded 
from this petitioner (Rs. 5,000) seem 
to be clearly e.xcessive. In view of al 
the circumstances, I reduce the periou 
of security to the time already spent 
by tliis petitioner in jail. ^ 

The evidence against Ramphul Singh 
was that he made two seditious speeches 
one at Bohar and another at Rohtak 
at the time of the inauguration of the 
Seva Dal branch when he is said to 
have hoisted the national flag. As 
regards the first speech, there is only 
the evidence of Raghbir Singh, 
(P. W. 2). He did not take down any 
notes or send any report in writing. 
A patwary is said to have taken down 
notes and sent a report but that report 
has not been produced. As regards the 
second speech, a brief report has been 
produced. Ramphul Singh has denied 
having made the speech, but the Courts 
below have accepted the prosecution 
evidence in support of it, as well astheevi- 
dence in support of the first speech*^ Even 
assuming that these speeches considered 
in relation to the occasioH and atten- 
dant circumstances fell within the pur¬ 
view of S. 124-A, Penal Code, the 
evidence cannot be said to be very • 
strong. There is no other evidence of 
any direct connexion of this petitioner 
with the activities of the Seva Dal and 
in the circumstances, the security de¬ 
manded seems to be in any case e.xces- 
sivc. In view of all the facts, I reduce 
the period of security in the case of 
this petitioner also to the i>eriod wlucn. 
has already elapsed. As regards the 
remaining petitioners, viz., Hari Ram, 
Salwant Singh, Bharat Singh, the facts 
relied upon by the learned Magistrate 
do not appear to be sufficient to justify 
an order under S. 108, Criminal P. C. 
These men were merely volunteers and 
are said to have taken part in parade^ 
drills, route-marches, etc. Bharat Singh 
and Salwant Singh are said to have helped 
Parmeshwaram by interpreting his 
words, when he gave lectures or instruc¬ 
tions. But the evidence shows that 
meshwaram did not know Urdu (though 
not perhaps very well), and it ddes not ap¬ 
pear what words were interpreted by these 
persons and on what occasions. There 
is no evidence worth the name about 
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any seditious speeches made by them. 

It may be that the activities of the 
Seva Dal were of a seditious character 
and these men may be guilty of crimi¬ 
nal conspiracy or some other offence. 
But the question for consideration for 
the purpose of tins petition is whether 
there is any evidence of dissemination 
or attempt to disseminate seditious mat¬ 
ter by these men which could be rea¬ 
sonably accepiCvl as sufficient to justify 
an order under S. 108, Criminal P. C. 
There seems to be no such evidence on 
this record. As a result I dismiss the 
petition of Parmeshwaram and Sii Ram- 
1 reduce the period of security in the 
case of Dasai and Ramphul Shrgh to 
the period which has already elapsed 
and I set aside the order demanding 
security from Salwant Singh, Bharat 
Singh and Hari Ram. 

K.S.- Order aocordiiigly. 
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Tavp, J. 

Hira Lai —Defendant—Appellant. 

V. 

Sojan Chand and others —Plaintiffs— 
Respondents. 

Second Appeal No. 1006 of 1932, De¬ 
cided on 21st December 1932, from decree 
of Senior Sab-Judge, Gujrat, D/- 30th 
March 1932. 

Limitation (1908), S. 4—Mere ab* 

sence of presidir^ officer on leave is not 
tantamount to Court being closed. 

The absence of a presiding officer of a Court 
not tantamount to the Court being closed during 
the period oi his leave within the meaning of 
S. 4 where the office of the Court is open and the 
establishment of the Court is present. [P 239 C 2] 

Gobind Mam Khanna —for Appellant. 

Din Dayal Kapur —for Respondents. 


o. H. ^ ” 
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held the 

and dismisseathe appeal in limine hold¬ 
ing that as the Court was closed when 
the period of limitation for prcsenling 
the suit had expired within the meaning 
of S. 4, the suit had been instituted 
within time on the day the Court re¬ 
opened that is 13th June 1931. 

Now it seems to me that the ques¬ 
tion whether the Court was closed 
from 9th to 12th June owing to tJie 
absence of the presiding officer on leave 
is purely a question of fact. In 
opinion the mere absence of the presi¬ 
ding officer on leave from 9th to 12th 
June is not tantamount to the Court 
being closed seeing that the ofrice of 
the Court was open and the establish¬ 
ment of the Court was present. 'Phis 
is clear from the fact that the plaint 
was handed to the reader of the Court 
on 12lh June. A further fact is dis¬ 
closed by the plaint itself namely that 
it was only written and stamped on 
12th June and obviously the plain¬ 
tiffs had no plaint ready for presenta¬ 
tion on 11th June, the last day of limi¬ 
tation. It has been urged that presen¬ 
tation to the reader was not a proper 
presentation. But it seems to me that 
consideration and determination of this 
question would only arise if the plaint 
had been presented to the reader of the 
Court on 11th June, the last day of 
limitation. If the plaint had been ready 
on 11th and presented to the reader 
on that date tiie plaintiffs could have 
urged that even if it was not a proper 
presentation they were not to blame 
for the absence of the presiding officer 
and in the circumstances the Court 
should be regarded as having been closed 
on that date and not reopening till the 
13th when the presiding officer returned 
from leave. If on the other hand the 


Judgment. — The plaintiffs-respon- 
dents filed a suit in the Court of the 
Subordinate Judge, Dinga, in the Guj¬ 
rat District for recovery of Rs. 780 


being principal and interest due on a 
balance of account, dated 11th June 
1928. The period of limitation admit¬ 
tedly expired on 11th June 1931. The 
presiding officer of the Dinga Court 
was away on leave from 9th to 12tli 
June and the plaint was presented to 
the reader on the 12th and to the Subor¬ 
dinate Judge on 13th when he returned 
from leave and the Court opened. The 
question whether the suit had been 
Brought within time was decided by the 
Subordinatfe Judge in favour of the 
iMaintiffs who were granted a decree 
IpF the amount claimed. On appeal the 
Senior Subordinal^. Judge up- 




plaint had been presented to the reader 
on the 11th and was a proper presenta¬ 
tion then no question of limitation would 
have arisen. It seems to me that the 
plaintiffs did not realize till 12th June 
that the period of limitation for their 
suit had expired and seized upon the 
absence of the presiding officer to try 
and gain the benefit of S. 4, Lim. Act. 
I would therefore hold that owing to 
the absence of the presiding officer on 
leave the Court was not closed from the 
9th to the 12th within the meaning of 
S. 4 as while there were no judicial 
sittings during this period the office 
of the Court was open and the plaint 
could have been presented to the office 
on^or before the 11th June. J accordingly 
accept the appeal and dismiss the suit 
of the plaintiffs but in the circumstan- 
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ces leave the parties to bear their own 
•costs throughout. 

K.S. Appeal accepted. 
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Tapp, J. 

Uiip Chand and anolhet —Plaintiffs— 
Appellants. 

Y. 

Bell Bam and another —Defendants— 
Respondents. 

Second Appeal No. 1677 of 1931, 
Decided on 5th December 1932, from de¬ 
cree of Dist. Judge, Amritsar D/- 25th 
Alav 1931. 

Stamp Act (1899), Ss. 35 and 36—Ad¬ 
mission by lower Court of document not duly 
stamped cannot be questioned by appellate 
'Court 

Under S. S5. Stamp Act, an instrument not 
duly stamped cannot be admitted in any evidcuco 
for any purpose whatever, but when onco it is ad¬ 
mitted by a Court, thouab wrongly, the appel¬ 
late Court is debarred under S. 3G of the Act from 
interfering in the matter. [P 240 C 1] 

Kishore and Mehr Chand Sud 
—for Appellants. 

G. Sethi and II. J. Rustomji—iov 
Respondents. 

Judgment. —Plaintiffs' suit for reco¬ 
very of Rs. 2,000 was decreed by the 
trial Court but on appeal the learned 
District Judge dismissed the suit on the 
ground that it was barred by time as 
the promissory note which was relied 
on as an acknowledgment under S. 19, 
Limitation Act, not being duly stamped 
■was inadmissible in evidence for that 
•purpose. The document in question is 
a demand promissory note forRs. 2,100 
admiticclly executed by the defendants on 
30th March 1925. It bears an "India 
Postage and Revenue" stamp of one anna 
and an "India Postage" stamp of three 
annas. The trial Court while holding 
that it was inadmissible in evidence as 
a promissory note not being duly stamp¬ 
ed as such nevertheless admitted it in 
evidence as a validly stamped acknow¬ 
ledgment under S. 19, Limitation Act, 
and thereby extending limitation. The 
learned District Judge rightly held in 
accordance with the provisions of S. 35, 
Stamp Act, that an instrument not duly 
stamped cannot be admitted in evidence 
for any purpose whatev'er. The correct¬ 
ness of this view is admitted by the 
learned counsel for the appellants, but 
he contends that the document having 
been once admitted, though wrongly, 
the appellate Court was debarred under 
S. 36 of the said Act from interfering 
in the matter. The learned counsel for 

the defendants-respondents concedes that 
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S. 36, precluded the 4ower appellate 
Court from questioning the admission 
of the document but urges that the 
document is a simple and not a com¬ 
pound one and therefore could not be 
classed and used as an acknowledg¬ 
ment. Counsel further submits that it is 
open to him to raise this contention and 
for an appellate Court to consider and 
determine this question. I am unable to 
appreciate the argument for it seems to 
me that a document can only be used 
whep it is admitted and having been 
admitted, though wrongly, it is the ad¬ 
mission which cannot be called in ques¬ 
tion under S. 36. S. 35, Stamp -Act, 
is not concerned with the use to 
which a document not duly stamped 
is put once it is admitted: it only re¬ 
gulates the admission of such a docu¬ 
ment and declares in no uncertain terms 
that it cannot be admitted in evidence 
for any purpose. In the words of Lord 
Collins quoted just before the preface 
to the 8th Edn., Donogh’s Stamp Act, 
what the Act 

" deals with is not the bavg.ain which arises out of 
the consent of the parties but the instrument 
which records that bargain. ” 

I do not think it necessary in the 
circumstances to discuss the various 
authorites cited by Mr. Sethi as to the 
distinction between simple and com¬ 
pound instruments and a collateral pur¬ 
pose and a collateral matter. Suffice it 
to say that the document while wrongly 
admitted by the trial Court this admis¬ 
sion could not be questioned by the 
appellate Court. The document operat¬ 
ing as an acknowledgment under S. 19, 
Limitation Act, admittedly extended time 
and the suit was thereafter not barred. 
For the aforesaid reasons I accept the 
appeal and setting aside the decree 01 
the lower appellate Court restore that 
of the trial Court with costs through¬ 
out. 

K.S. * Appeal accepted. 
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Addison, J. 

Imam Din and others — Judgment- 
debtors and Defendants—Appellants. 

V. 

Barkat Bam —Plaintiff—Decree-holder 
—Respondent. 

Misc. Second Appeal No. 1966 of 
1931, Decided on 4th January 1933, from 
order of Dist. Judge, Lahore, D/- Ist 
July 1931. ‘ i. 

(a) Custom—Burden of proving custom lie* 
on person claiming to be governed by 

Where a person claims to be i,„ 

tom, the burden lies on him to show that 
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is governed by the custom; and (*2) what that cus¬ 
tom is. -Cl* 241 0 1] 

(b) Custom (Punjab)—Telis of village Bho- 
nike Autar, Chunian Tahsil, Lahore District, 
do not follow custom. 

Telis of village Bhouikc Autar, Chunian Tah- 
ail, Lahore District, do not follow custom even 
though in some villages Telis follow custom. 

[P 241 C 1] 

Duni Chand Kapny —for Appellants. 

Amar Nath Monga —for Respondent. 

Judgment. —The only question in¬ 
volved in this second appeal, for the 
institution of which the usual certi¬ 
ficate has been obtained, is whether 
the Telis of village Bhonike Autar. 
Chunian Tahsil, Lahore District, have 
established that they follow agricul¬ 
tural custom. Both the Courts below 
have held that they have not done 
so. 

The burden was upon the appellants 
to establish (1) that they followed cus¬ 
tom, and (2) if so, what that custom 
was. They have not produced the Ri- 
wajiam or Customary law of the dis¬ 
trict to show that, according to it 
they followed custom. All they did was 
to examine certain witnesses who baldly 
stated that they followed agricultural 
custom, no instances being given. On 
the other hand, it has been established 
that these Telis own a very small area 
in the village, that they do not form 
a compact agricultural community, that 
they are not confined to agricultural 
pursuits, and that they did not come 
to the village with the foujiders there¬ 
of. Lastly, it has also been proved 
that a large number of alienations have 
been made by these Telis without ob¬ 
jection by collaterals. In these circum¬ 
stances there can be doubt that the 
appellants have failed to prove that 
they follow custom. The fact that in 
some villages it has been held that 
Telis follow custom is of little or no 
value. The decision of the Courts be¬ 
low being correct, I dismiss this ap¬ 
peal with costs. 

K.S. Appeal dismisHed. 
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Addison and Hilton, JJ. 

Sapuran Singh —Defendant — Appel¬ 
lant. 

V. 

Khawaja Khan and otherji —Plaintiffs 
—Respondents. 

Second Appeal No. 88 of 1931, De¬ 
cided on 16th November 1931, from de¬ 
cree of Disfc. Judge, Hoshiarpur, D/- 18th 
October 1932. 

Ciukom (Punjab)—Common land—Suit to 
ajact kretpassar and for poste»sion by patti 

1933 L/ 31 & 32 


kha« proprietors alone—Title of other mem¬ 
bers of proprietary body denied—Suit must 
be dismissed. 

PlaintiiTs filed a .suit on beh.ilf of tbc patti 
khas proprietors alone for ejecting defendants 
who wore trespassers and for po.ssossion of certain 
sites in the'village. The suit was dismisseci as 
they failed to issue notice to all members of the 
village proprietary body. In a subsequent suit 
for the same relief they adopted the same course 
of impleading only the patti khas proprietors as 
parties: 

Held : that .as the plaintiffs had denied the 
title of the proprietary body of the village, a de¬ 
cree for possession which would i)e to the exclu¬ 
sion of the village proprietary bodv could not bo 
given : 112 I. C. 402, Full. ; j. j.Ii. 1020 Lah. 
545, Dist» [P 242 C 1] 

Sha^nair Chand —for Appellant. 

Gulani Mohyuddin —for Respondents. 

Hilton, J. —The plaintiffs sued to 
eject defendants 5 and 6. from the site 
of certain houses, in the village of 
Simli. The trial Judge held the said 
defendants to be proprietors in the 
village and the plaintiffs to be pro¬ 
prietors of patti khas in which part of 
the village the site in suit is situated. 
He gave the plaintiff's a decree for 
joint possession of the site along witlt 
defendants 5 and 6, with a rider that 
the latter cannot be ejected c.xccpi on 
partition. On appeal by the plaintiffs 
the District Judge gave them a decree 
for ejectment of the defendants, holding 
the latter to be trespassers and not 
cosharers in the site. This is a second 
appeal by the defendants. 

The District Judge relied wpowBndha 
Singh V. Sant Singh (!'. an authority 
which would support his view if the 
facts were the same. Iji that case 
however it <»as remarked that no as¬ 
sertion had been made that the plain¬ 
tiff in that case deliberately set up a 
claim in order to deprive the oilier co- 
proprietors of their interest in the land. 
In the present case, on the contrary, the 
plaintiffs had originally sued in 1923 
for the same relief as now, praying for 
permission to sue on behalf of the pro¬ 
prietors of patti khas only. They were 
directed to have notices of the suit 
issued to all the members of the pro¬ 
prietary body of the village and their 
suit was dismissed when they failed to 
do so. In the present suit they have 
adopted the same course of impleading 
only the patti khas proprietors as parties. 
By this procedure they have clearly 
challenged the title of the village pro¬ 
prietary body in the disputed site. This 
question of the attitude of the plain¬ 
tiffs towards the title of the village 
proprietary body is vital to the question 
of what relief they should be given against 

1. A I R 192C Lah 545=96 I C 1009, 
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trespassers and distinguishes the 
case from Budha Singh v. Sant Singh 

(1) . In Piara Singh v. Jawahara Singh 

(2) a suit, in which the facts were 
similar to the present case, was dis¬ 
missed, the title of the proprietary body 
of the village having been denied. I 
would follow that precedent in the pre¬ 
sent case. It is obvious that the plain¬ 
tiffs cannot be given a decree for pos¬ 
session such as would enable them to 
have possession to the exclusion to the 
village proprietary body, wliile a decree 
for joint possession such as was granted 
by the trial Judge, besides being useless 
except in the unlikely event of parti¬ 
tion, has become inappropriate in view 
of the finding by the District Judge that 
the defendants are not cosharers but 
trespassers. For the above reasons, I 
would accept the appeal; and setting 
aside the decree of the District Judge, 
would dismiss the suit but would leave 
the parties to bear their own costs 
throughout. 

Addison, J .—I agree. 

K.s. _ Ap peal accepted. 

(10^) 112 I C 402. 
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Jai Lal, j. 

Tara Chand —Appellant. 

v. 

Balkishen and Respondents. 

Misc. First Appeal No. 1741 of 1931, 
Decided on 10th October 1932, from 
order of Addl. Dist. Judge. Lyallpur, D/- 
4th July 1931. , , - - 

(a) Provincial Insolvency Act (1920), Ss. 54 
and 75 (3)—Order refusing to tfnnul transfer 
for any reason is covered by S. 75 (3). 

According to Sch.'l of the Act only an order 
annulling a transfer under S. 64 is made appeal- 
able as of right. An order refusing to annul a 
transfer, for any reason whatsoever, is covered by 
S. 75 (3) and can only be appealed from with 
tlie leave of the District Judge or the High Court: 
A. I. R. 1929 All. 105, Dist. [P 243 C 1] 

(b) Provincial Insolvency Act (1920), Ss. 4 
and 54—Only order annulling transfer under 
S. 54 is appealable as of right—Any other 
order is appealable with leave of Court. 

An order dismissing an application by the Offi¬ 
cial Receiver under S. 54 and directing him to 
file a civil suit cannot be held to be an order 
passed under S. 4. S. 4 does not include cases 
which are directly covered by S. 64. Therefore 
only an order annulling a transfer under S. 64 is 
subject to appeal to the High Court as of right. 
Any other order passed under that section is ap¬ 
pealable with the leave of the District Judge or 
of the High Court. [P 243 O l] 

Nanak Chand —for Appellant. 

Shamair Chand —for Respondents. 

Judgment. —The preli.T.ir.ary objec¬ 
tion taken by the respondents’ counsel 


that no appeal lies to this Court except 
by leave of the District Judge or of 
this Court has force. After an adjudi¬ 
cation order had been made an appli¬ 
cation under S. 54, Provincial Insol¬ 
vency Act, was made by the Official 
Receiver that certain alienations made 
by the insolvent be annulled as they 
were fraudulent and therefore void as 
against liim. It transpired before the 
Insolvency Judge that in the mean¬ 
time the alienee had transferred the 
property in dispute to another person. 
An objection was therefore taken on 
his behalf that an application under 
S. 54 did not lie as a third person had 
since obtained title in the property in 
dispute. The learned Insolvency Judge 
without going into the merits of the 
application expressed the opinion that 
the transfer by the original alienees 
had introduced a third party in the 
affair and therefore he should not de¬ 
cide the question of the fraudulent 
nature of the alienation and the con¬ 
sequent question of the,, illegality of 
the original transfer. He therefore dis¬ 
missed the application leaving the Offi¬ 
cial Receiver to have recourse to the 
ordinary civil Courts by means of a 
suit. Against this order declining to 
adjudicate upon the application of the 
Official Receiver an appeal has been 
presented to this Court and a preli¬ 
minary objection has been taken as 

specified above. . . 

On behalf of the appellant it is con¬ 
tended that the order passed by the 
Insolvency Judge must be deemed to 
be one passed under S. 4, Provincial 
Insolvency Act and therefore it must 
be held that an appeal lies to this Court 
as a matter of right under Sch. 1, Pro¬ 
vincial Insolvency Act. A reference to 
that schedule however shows that an 
order under S. 54 deciding that a 
transfer of property is a preference 
in favour of a creditor is specifically 
mentioned there as appealable. This 
would show that the contention of 
the appellant’s counsel that all 
orders passed under S. 54 of the 
Act must be deemed to be orders 
under S. 4 is erroneous. Anwar Khan. 
V. Muhammad Khan (1) does not, in 
my opinion, help the learned counsel. 
In that case it was held that where an 
application to avoid a transfer is not 
covered by S. 53 or S. 54, the Insol¬ 
vency Court is competent to entertain 
it under S. 4 of the Act. The present 
application however it is conceded, 
was one made under S. 54, and wa s 

1. A I R 1929 .\11 105=113 I C 819=61 All 
550 (P Bj. 
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within its scope. According to Sch. 1 
of the Act only an order annulling a 
transfer under S. 54 is made appeal¬ 
able as of right. An order refusing 
to annul a transfer, for any reason 
whatsoever would in my opinion, be 
covered by S. 75 (3) of the Act which 
provides that the persons specified hi 
that section and aggrieved by any other 
lorder than the one specified in Sch. 1 
made by a District Judge otherwise 
than in appeal from an order made by 
a Subordinate Court may appeal to the 
High Court by leave of the District 
Court or of the High Court. 

My view therefore is that the order 
under appeal cannot be held to be an 
order passed under S. 4, Provincial 
Insolvency Act and tliat S. 4 does not 
include cases which are directly covered 
by S. 54 and therefore only an order 
annulling a transfer under S. 54 is 
subject to appeal to this Court as of 
, right. Any other order passed under 
that section is appealable with the leave 
of the District Judge or of this Court. 
In the present case no such leave has 
been obtained and at this stage I am 
unable to grant leave especially because 
the Insolvency Judge has left it open 
to the appellant to institute a suit to 
obtain the relief that he claimed under 
S. 54. This appeal is therefore dis¬ 
missed, but the parties will bear their 
own costs. 

v.s. Appeal dismissed. 

A, I. R. 1933 Lahore 243 
Broadway and Agha Haidar, JJ. 

Muhammad Aktra mullah Khan — 
Judgment-debtor—Appellant. 

V. 

Delhi Motor & Furniture Works, Ltd. 
—Decree-holder—Bespondent. 

Misc. Civil Appeal No. 1265 of 1930, 
Decided on 25th July 1932, from order of 
Senior Sub-Judge, Delhi, D/- 8th April 
1930. 

(a) Practice—Party having personal know¬ 
ledge of certain facts of his case should ap¬ 
pear as witness and submit himself for cross- 
examination. 

It is the duty of the party who has certain facts 
relating to bis case within his personal know¬ 
ledge to appear before the Court at a very early 
stage of the case as a witness and to give evidence 
relating to those facts and submit himself to 
cross-examination by the other side. 

[P 244 C 2} 

(b) Punjab Land Alienation Act (13 of 
1900), S. 4—Whether Sayed Alawi is Sayed 
for purpose of S. 4— {Quaere). 

Whether a Sayed Alawi belongs to the general 
category of Sayeds and is therefore entitled to the 
advantages conferred upon this t»be in the Dis¬ 


trict of Gurgaon under the Punjab Alienation of 
Land Act? (Quaere) [P 244 O 2.1 

Nazir Ahmad —for Appellant. 

V. N. Sethi and Giilla Ham —for lles- 
pondent. 

Asha Haidar, J .—This is a judg¬ 
ment-debtor’s appeal arising out of cer¬ 
tain proceedings in cxcrution of a de¬ 
cree. Muhammad Alitram Ullah Khan, 
the judgment-debtor, had purchased a 
motor car from the respondent for a 
sum of Rs. 10,000 and, in lieu of the 
price, he mortgaged the motor car as 
well as certain immovable property. 
On 31st August 1921, the mort¬ 
gagee obtained a final decree for a 
sum of Rs. 13,908. A sum of Rupees 
8,000 or thereabouts has been realized 
by the decree-holder and a sum of 
Rs. 18,624-5-3 remains outstanding. 
These figures have been given by the 
appellant’s counsel and have not been 
challenged by the counsel representing 
the respondent. On 1st March 1927, 
the decree-holder applied for the at¬ 
tachment and sale of certain agricul¬ 
tural land belonging to the judgment- 
debtor, situated in the village Doha, 
in the District of Gurgaon. On 1st 
April 1927, the Court attached the 
landed property and ordered its sale. 
The Collector of Gurgaon however on 
4th August 1928, refused to auction 
the landed property on the ground that 
the revenue authorities had declared 
the judgment-debtor to be a Sayed 
Alawi and therefore he belonged to 
one of the agricultural tribes (i. c. 
Sayeds), under the provisions of S. 4, 
Punjab Alienation of Land Act, (13 
of 1900.) The decree-holder however 
contested the status of the judgment- 
debtor on the ground that he was not 
a Sayed Alawi and that therefore he 
could not claim the benefit of the pro¬ 
visions of S. 16, Punjab Alienation 
of Land Act. On 8th April 1930, the 
Senior Subordinate Judge, Delhi, held 
that the judgment-debtor, though des¬ 
cended from Plazrat Ali, was only a 
Sheikh Alawi and not a Sayed and 
consequently the land in dispute was 
liable to be sold in execution of the 
decree. 

Against this decision the judgment- 
debtor filed the present appeal in this 
(lourt and the matter came up before a' 
single Judge who, by his order dated 
22nd January 1932, referred this case 
to a Division Bench. The appeal was 
argued at length before us. Tlie case 
for the judgment-debtor is that he was 
a Sayed Alawi and therefore occupied 
the status of a Sayed and, as sujh, his 
property was the property of an agri- 
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culturist and exempt from sale in exe¬ 
cution of the decree. On the other 
hand, the respondent claimed that the 
Court below was in error in holding 
the judgment-debtor to uc a descen¬ 
dant of Hazrat Ali and that on this 
ground and, in fact, on any interpreta¬ 
tion of the word "Sayed,” he could 
not be called either a Sayed or Sa¬ 
ved Alawi. A number of authorities 
In the shape of dictionaries and works 
on Islamic history were cited in the 
course of arguments by both the par¬ 
ties Init, in my judgment, the hrst 
and the most important question for 
determination is whether the judgment- 
debtor has been able to prove that he 
was a Sayed Alawi as he claimed to be. 
(^n his satisfying the Court that he was a 
Sayed Alawi the next question would 
be whether a Sayed Alawi could be 
called a “Sayed,” as the term is uni¬ 
versally understood among the Mus¬ 
lims of India and therefore entitled 
to the exemption conferred upon this 
community under the Punjab Aliena¬ 
tion of Land Act. The judgment-deb¬ 
tor has produced a few witnesses in 
support of the contention that he was 
a Sayed Alawi. (After examining the 
evidence of these witnesses, the judg¬ 
ment proceeded.) Some oral evidence 
has been produced on behalf of the 
decree-holder, but it is not of any 
value and was one feebly pressed on 
behalf of the respondent. Then a num¬ 
ber of documents have been cited on 
behalf of the judgment-debtor in '^Mch 
various members of the judgment-deb- 
tor’s family including the judgment-deb¬ 
tor himself, have described themselves 

as Sayed Alawi and Sayed 
simple. On the other hand, the res¬ 
pondent has placed on the record at 
least five documennts executed by the 
judgment-debtor ^r^self m .u’l^h he 
is described as Sheikh Alawi. His c- 
ther and brother ha\;c also, in some 
documents, similarly described thern- 
sclves. I need not refer to documents 

in detail. 


Then there arc certain revenue en¬ 
tries eoing back to the year 1877 in 
which^the^ members of the judgment- 
debtor’s family have been described as 
Sheikh got Alawi. In one document the 
judgment-debtor’s own brother describ¬ 
ed himself as a Sheikh pure and sim¬ 
ple. The result therefore is that, so far as 
the oral evidence is concerned, it is 
not of much value and on a careful 
pcrsual of it I am not prepared to 
place reliance upon it. So far as the 
documentary evidence produced by the 
parties is concerned, there is a con¬ 


flict. While in some documents the 
members of the judgment-debtor’s fa¬ 
mily are described as Sayed Alawi and 
Sayed, in others, they are described as 
Sheikh and Sheikh Alawi. The most im¬ 
portant of these latter documents are 
those in which the judgment-debtor 
liimsclf was the executant. Under these 
circumstances, it was the duty of the 
judgment-debtor to go into the witness- 
box and to reconcile these contradic¬ 
tory descriptions which had been given 
of him or of the members of his fa¬ 
mily from time to time. He has not 
done so and the conclusion therefore 
is irresistible that he was not able to 
justify his position, in the face of this 
conflict of evidence, that he was a 
Sayed Alawi and that there was some 
explanation of the fact that he and his 
forfathers and other relations have been 
described as Sheikh Alawi. Their Lord- 
ships of the Privy Council have, in 
recent years, been pleased to lay down , 
that it is the duty of a party who 
has certain facts relating to his case 
within liis personal knowledge, to ap¬ 
pear before the Court at a very early 
stage of the case as a witness and to give 
evidence relating to those facts and sub¬ 
mit himself to cross-examination by the 
other side. Unfortunately these words, 
which are based upon mature wisdom 
and long forensic experience, are neg¬ 
lected in this Province, and pleaders 
in the District Courts still consider it 
good advocacy not to put the parties 
into the witness-box. 

The parties, themselves, I regret to 
say, sometimes leave their cases in the 
hands of their pleaders and put a cer¬ 
tain number of men at their disposal 
as so much raw material out of which 
evidence of some kind or other may 
be manufactured. On a careful persual 
of the evidence—both oral and docu¬ 
mentary—on the record I am satisfied 
that the judgment-debtor in this case 
has failed to prove that he was a 
Sayed Alawi. This being so, the ap¬ 
peal fails and I would dismiss it._. It 
is not necessary for me in the view 
1 have taken to enter into any acade¬ 
mic discussion as to whether a Sayed 
Alawi belongs to the general category 
of Sayeds and is therefore entitled to 
the advantages conferred upon this tribe 
in the District of Gurgaon under the 
Punjab Alienation of Land Act. Having 
regard to the liistory of the transaction 
and the subsequent course of the proceed¬ 
ings I would make no order as to 
costs. 

Broadway, /.—I agree. 

K.s. Appeal dismissed. 
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Tek Chand, J. 

Moti Bam —Plaintiff—Appellant. 

V. 

Narain Das and others —Defendants— 
Respondents. 

Second Appeal No. 2569 of 1927, De¬ 
cided on 21sfc June 1932, from decree of 
Dist. Judge, Attock, D/- 29fch June 1927. 

Civil P. C- (1908), O. 6, R. 17—Partnership 
—Suit for rendition of accounts—Suit dis¬ 
missed for absence of prayer for dissolution 
of partnership—Amendment of plaint to in¬ 
clude that prayer can be allowed. 

The powers of the Court under the Civil Px'oceduro 
Code to allow amendment are very wide and leave 
to amend should always be given unless the Court 
is satisfied that the party applying for leave was 
acting mala fide, or that, by his blunder he had 
done some injury to the opponent which could 
not be compensated for by costs or otherwise. 

A suit for rendition of accounts in certain busi¬ 
ness was dismissed on the ground that no prayer 
for dissolution was made and that the partnership 
had not been dissolved formally. In the lower 
appellate Court which confirmed the trial Court 
decree, plaintiff’s application to amend the plaint 
so as to include the prayer for dissolution was 
rejected: 

Held', that as all the facts necessary for the de¬ 
cision of the case on the proposed amendment 
were before the Court and as the amendment 
would not change the character of the suit or 
cause irreparable injury to the other party, it 
must be allowed on the ‘plaintiff’s paying costs to 
the other side. [P 245 C 2] 

Shamair Chand —for Appellant. 

J*. N. Aggarioal —for Respondents. 

Judgment .—The plaintiff brought a 
suit against the defendants for rendi¬ 
tion of accounts alleging that the par¬ 
ties were partners in a certain business 
and that the defendants should be 
called upon to render account of the 
same. In the plaint no prayer for dis¬ 
solution of the partnership was made. 
The defendants objected that the suit 
for rendition of accounts did not lie 
so long as the partnership had not been 
dissolved. The learned trial Judge find¬ 
ing that the partnership had not been 
formally dissolved and the plaint did 
not contain a prayer for dissolution 
thereof dismissed the suit. On appeal 
the learned District Judge affirmed the 
view of the trial Judge and refused 
the prayer for amendment of the plaint 
which was made before him by the 
appellant. The plaintiff has preferred 
a second appeal to this Court and the 
only point raised by Mr. Shamair Chand 
on his behalf is that in the circum¬ 
stances of the case the learned District 
Judge should have allowed the plaintiff- 


appellant to amend the plaint so as 
to include the prayer for dissolution of 
the partnership. After hearing both 
counsel I am of opinion that this con¬ 
tention is well founded and must suc¬ 
ceed. All the facts necessary for the 
decision of the case on the proposed 
amendment were before the Court and 
in these circumstances it was eminently 
just and proper that the whole dispute 
should have been decided once and for 
all by allowing the amendment to be 
made. 

Mr. Jagan Nath Aggarwal for the 
respondents has contended that the aj')- 
pellant persisted in the trial Court and 
also before the learned District 
ludge in contending that the plaint 
had been properly framed and that in 
view of his persistence tlie learned District 
Judge was right in disallowing amend¬ 
ment. It is however conceded that tnc 
proposed amendment would not have 
changed the character of the suit, nor 
would it have caused any irreparable in¬ 
jury to the respondents. The powers 
of the Court under the Code of 1908 
to allow amendment are very wide and 
as has been held in numerous cases, 
e. g., Jharia Coat Co. v. Diwan Chand 
& Co. (1), leave to amend should al-: 
ways be giN’cn unless the Court is sa-' 
tisfied that the party applying for leave 
was acting mala fide, or that, by his 
blunder he had done some injury to 
the opponent which could not be com¬ 
pensated for by costs or otherwise. In 
my opinion this is a case in which 
amendment should have been allowed 
on payment of costs to the defendunts- 
respondents. I accept the appeal, set 
aside the judgments and decrees ot 
the Courts below and remand the case 
to the trial Court directing him to 
allow the plaintiff-appellant to amend 
the plaint by adding a prayer for dis¬ 
solution of partnership. Court-fee paid 
on this appeal as well as on the ap¬ 
peal before the learned District Judge 
shall be refunded to the plaintilf-ap- 
pellant; other costs shall be costs in 
the cause. The appellant shall be al¬ 
lowed to amend the plaint if he pays 
Rs. 100 as costs of the respondents. 

K.s. Appeal accepted. 

1. A I R 1921 Lali 367=67 I C -335. 
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Tek Chand, J. 

Jhanda Singh and another —PlainfcilTs 
—Petitioners. 

V. 

Shop Gulah Mal.Bhagwan Das^De- 
fendants—Opposite Parties. 

Civil Pevn. I’efcn. No. 550 of 1931, 
Decided on 15th March 1932, against 
order of Addl. Dist. Judge, Iiyallpur. D/- 
4th May 1931. 

Court-fees Act (1870), S. 7 (4) (c)—Suit for 
declaration that decree is not binding and 
for injunction restraining defendant from 
executing it falls under S. 7 (4) (c)—Plaintiff 
fixing same value both for court-fee and juris¬ 
diction—Court cannot revise it however ar¬ 
bitrary such value may be. 

Where a suit is brought for a declaratioa that a 
decree for Rs. 2,432 odd, whicU had been passed 
against the plaintiff ex parte had been obtained 
by fraud aud was not binding on him and for an 
injunction restraining the defendant decree-holder 
from executing it, the suit is a suit to obtain a 
declaratory decree where consequential relief is 
prayed and falls under S. 7 (4) (c), and if the 
plaintiff values the suit for purposes of jurisdic¬ 
tion as well as for court-fees at Rs. 130 the Court 
has no power to revise the valuation inasmuch 
as the plaintiff can fix any value he likes bow- 
^ever arbitrary, fanciful or inadequate it may be: 
Cane law discasaed. [P 246 C 2; P 247 C 2] 

Gohind llam Khanna — for Petitioners. 

Judgment. —The plaintiff instituted a 
suit in tlie Court of the Subordinate 
Judge, Fourth Class, Gojra, for a de¬ 
claration that a money decree for 
Rs. 2,432, odd which had been passed 
ex parte in favour of the defendant 
against the plaintiff had been obtained 
by fraud and was not binding on him, 
and for an injunction restraining the 
defendant-decree-holder from executing 
it. The suit was valued for purposes of 
jurisdiction as well as court-fee at 
Rs. 130, on which sum ad valorem 
court-fee was paid. The defendants raise 
a preliminary objection that the real 
value of the suit was the amount of the 
decree, which the plaintiff sought to be 
declared null and void against him, and 
as that amount was Rs. 2,432, the 
Subordinate Judge, Fourth Class, had 
no jurisdiction to entertain the suit. This 
objection found favour with the Subordi¬ 
nate Judge, who held that the value for 
purposes of jurisdiction as well as court- 
fee should be Rs. 2,432 and therefore 
the suit was beyond liis pecuniary juris¬ 
diction. He accordingly returned the 
plaint for presentation in the proper 
Court. Against this order the plaintiff 
preferred an appeal to the Additional 
District Judge, Lyallpur, but he dis¬ 
missed the appeal. The plaintiff has 
preferred a petition for revision to this 


Court and has contended that under 
the law the plaintiff was entitled to put 
his own valuation on the plaint and 
that the Subordinate Judge, Fourth 
Class, had failed to exercise jurisdiction, 
vested in him by law, in declining to 
proceed with the suit and returning the 
plaint for presentation in a Court of 
higher jurisdiction. In my opinion, this 
contention is well-founded and must 
prevail. 

It is settled law that a suit for a 
declaration that a decree is not bind¬ 
ing on the plaintiff and for an injunc¬ 
tion restraining the defendant from exe¬ 
cuting the decree, is a suit to obtain a 
declaratory decree where consequential 
relief is prayed, and falls under S. 7 
(iv) (c), Court-fees Act, according to 
which the value of the suit for computa¬ 
tion of court-fee is the amount at wHch 
the relief sought is valued in the plaint. 
It is also laid down in that section, that 
in all such suits the plaintiff shall state 
the amount at which he values the re¬ 
lief sought. There has been some dif- 
jference of judicial opinion on the ques¬ 
tion, whether in cases falling ^ under 
this clause or Cl. (d) the plaintiff can 
put an arbitrary valuation, or whether 
the value as fixed by the plaintiff is 
subject to revision by the Court. So far 
as this province is concerned tlie 
ing authority is the decision of the Full 
Bench in Barru v. Lachhman (1),where 
it was held that in suits falhng under 
S. 7 (iv) (c), Court-fees Act, the 
Courts are bound to accept the valua¬ 
tion placed by the plaintiff upon the 
relief sought by him, even though such 
valuation is arbitrary and inadequately 
represents the value of the property. 
This ruling has been consistently fol¬ 
lowed by the Punjab Chief Court and 
the Lahore High Court: see inter alia 
Bura Mall v. Ttilsi Ram (2), A. /. R. 
1922 Lah. 236 and A. I. R. 1931 
Lah. 307. Similarly in Arunachelatn 
Chetty V. Rangaswami Pillai (3), a Full 
Bench of the Madras Court has held 
that a suit for a declaration that a 
mortgage-decree is not binding on the 
plaintiff and for an injunction restrain¬ 
ing the defendant from executing the 
same is a suit for a declaratory decree 
with consequential relief within the 
meaning of S. 7 (Lv) (c), Court-fees 
Act, and an ad valorem fee is payable 
on the valuation fixed in the plaint. 
The same view was taken by a Full 
Bench of the Alla habad Court in Jugal 

1. (1913) 111 P R 1913=22 I C 503 (P B). 

2. A I R 1927 Lah 890=107 I 0 609=9 Lah 
? 66 . 

8. (1916) 38 Mad 922=28 I C 79 (P B). 
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K.isfiore v. Ta/ai Singh (4) and has 
been consistently followed in the United 
Provinces. In Bombay, also, the course 
of decision has run uniformly in the 
same direction: see Vachhani Keshabai 
V. Vachhani Nanbha (5), Hiraganri Bai 
V. Gulah Das Jamna Das (6), Gobinda 
Krishna v. Hanmaya Lingaya (7) and in 
Sundar Bai v. Collector of Bel gaum (81 
their Lordships of the Privy Council 
expressed their approval of the obser¬ 
vation of the Judges of the Bombay 
High Court to the effect that 

where a plaintiH sues for a declaratory decree 
and asks for consequential relief, and puts bis 
own valuation upon that consequential relief, 
then for the purposes of court-fee, and also for 
the purposes of jurisdiction, it is the value that 
the plaintiff puts upon the plaint that determines 
both.” 

At one time a contrary view prevailed 
in the Calcutta and Patna Courts, and 
it was held that in such cases it was 
open to the Court, if a question was 
raised as to the true valuation of the 
suit, to determine such question and fix 
its own valuation in supersession of the 
valuation which had been arbitrarily 
fixed by the plaintiff: Umaiiil Batul v. 
Nanil Koer (9), Raf Krishna Dey v. 
Bepin Behari Dey (10) and Ramsekhar 
Prasad Singh v. Sheonandan Dubey 
(11), etc. But in recent years the Cal¬ 
cutta Court, pressed \yith the observa¬ 
tions of their Lordships of the Privy 
Council in Sundar Bai v. Collector of 
Belgaum (8), has modified its opinion 
and it has been held, on a strict inter¬ 
pretation of the wording of the statute 
that the plaintiff is entitled to put liis 
own value on such a suit and the Court 
is bound to accept his valuation; see 
Official Trustee of Bengal v. Gobar- 
dhan Guchait (12) and A. /. R. 1930 
Cal. 686 (689) Col. (1). It will thus 
be seen that there is now a consensus 
of opinion in the other High Courts in 
favour of the view taken in Barra v. 
Lachhman (1), and this view has also 
received the imprimatur of the Judicial 
Committee of the Privy Council in the 
case from Bombay, already cited. In 
coming to a contrary conclusion the 
learned District Judge has relied upon 
a Single_Bench decision of Scott- 

'47(1882) 4 All 320=(1882) AWN 44 (P B). 

6. (1909) 83 Bom 307=1 I O 108. 

6. (1918) 22 I 0 71. 

7. A I R 1921 Bom 66=59 I 0 777=45 Bom 
567. 

8. A I R 1918 P 0 136=62 I C 897=46 I A 
16=43 Bom 376 (P C). 

9. (1907) 6 O L J 427=11 OWN 705. 

10. (1913) 40 Cal 245=17 I C 162. 

11. A I R 1923 Pat 137=78 I.C 48=2 Pat 
198. 

12. (1928) 118 I 0 867. 


Smith, J., in A. /. R. 1925 Lah. 346. 
It appears from a perusal of the judg¬ 
ment in that case, that the attention of 
the learned Judge was not drawn to 
the Full Bench decision in Barra v. 
Lachhman (1), and he relied largely 
upon harihar Prasad Singh v. Sham 
Lai Singh (13), the view taken in 
which has since been dissented from in 
subsequent decisions of the Calcutta 
High Court. It may also be mentioned 
that in an earlier case, reported as 
-4. /. R. 1922 Lah. 236, Scott-Smith, J., 
himself had held that in rases falling 
under S. 7 (iv) (c), the plaintiff was 
entitled to put his own value on the 
plaint, howsoever arbitrary or inade¬ 
quate it might be. It appears that this 
last mentioned case, also, was not cited 
before the learned Judge .when he was 
dealing with A. /. R. 1925 Lah. 346. 

The trial Judge has referred to 
A. /. R. 1931 Sind 15, in which the 
Additional Judicial Commissioner pre¬ 
ferred to follow the Calcutta rulings 
already referred to above, but which 
have since been dissented frorrj in that 
Court itself, and which are consistent 
with the law laid down in the Full 
Benches of the Punjab, Allahabad and 
Madras Courts and approved by the 
Judicial Committee. It may also be 
stated that the course of decisions in the 
Sind Court itself is not uniform; see 
inter alia, A. /. R- 1924 Sind 105 
(110). The result of the above exami¬ 
nation of the authorities is that in cases, 
like this, the plaintiff is entitled to put 
his own valuation for purposes of pay¬ 
ment of court-fee, howsoever arbitrary, 
fanciful or inadequate such valuation 
might be. As regards the jurisdictional 
value of such suits, the law is laid down 
in S. 8, Suits Valuation Act, that the 
value as determinable for payment of 
court-fee and the value for purposes of 
jurisdiction must be the same. In the 
present case the plaintiff has followed 
this rule, and has fixed the valuation, 
for jurisdiction and court-fee at Rupees 
130. The plaint was therefore properly 
stamped and had been rightly presented 
in the Court of the Subordinate Judge, 
Fourth Class. 

Before concluding, it seems neces¬ 
sary to refer to Hakim Rai v. Ishar 
Das Gorukli Rai (14), which the learn¬ 
ed Additional District Judge, appears 
to have entirely misunderstood. In that 
case the plaintiff claimed a declaration 
with consequential relief, but valued 
the suit for purposes of jurisdiction 
at Rs. 29,101. and for payment of 

13. (1918) 40 Gal 616=21 I O 404. ^ 

14. AIR 1927 Lah 499=102 IO 46=8 Lab 53 I. 
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court-fcc at Rs. 130 only, on which 
sum he paid a court-fee stamp of 
Rs. 10. The Division Bench held that 
the suit fell within S. 7 (iv) (c) 
Court-fees Act, but that under S. 8, 
Suits Valuation Act, the value for juris¬ 
diction and court-fee must be the same, 
and as the plaintiff himself had valued 
the relief at Rs. 29,101, he was held 
bound to pay ad valorem court-fee on 
that valuation. The same view was 
taken in Sriklshen Das v. Satnarain 
(15) and A. /. R. 1929 Lali. 463. 
That a plaintiff cannot have the benefit 
of a liigher valuation for selecting a 
superior forum for the hearing of his 
case, and pay a court-fee on a lower 
valuation is also clear from Kandhaiya 
Ojiia V. Jagrani Kaer (16) and Bal- 
krishna Narayan Jankibai Sitaram 
(17) and A. /. R. 1931 La/i. 307. 
None of these cases has however any 
bearing on the present case, as here 
the plaintiff had fixed the same valua¬ 
tion, both for payment of court-fee and 
for purposes of jurisdiction. It is no 
doubt true, that this valuation is much 
below the amount involved in the suit, 
but as shown above, the plaintiff can 
fix any value he likes and the Court have 
no power to reverse it. I hold therefore 
that the plaint had been properly pre¬ 
sented in the Court of the Subordinate 
Judge, Fourth Class, and he had juris¬ 
diction to entertain the suit. 1 accept 
the petition for revision, set aside the 
judgments of the Courts below and 
direct the plaintiff to refile the plaint 
in the Court of the Subordinate Judge, 
Fourth Class, Gojra, who will restore 
the suit to its original number and pro¬ 
ceed with it in accordance with law. 
r.N./R.K. _ Petition a llow ed, 

15. A I R 1982 Lab 132=135 I C 499=13 Lab 
391. 

IG. A I R 1924 All 597=79 I C 358=46 All 419. 
17. A I R 1920 Bom 105= 56 I C 340=44 Bom 
331. 
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Jai Lal, J. 

Manohar Das —Defendant—Appellant. 

V. 

Darbara Singh and anothei —Plaintiff 
and Defendant —Respondents. 

Second Appeal No. 1311 of 1929, De¬ 
cided on 19th October 1932, from dei 
cree of Dist. Judge, Multan, D/. 28th 

January 1929. _ 

Civil P. C. (1908), O. 17, Rr. 2 and 3—De¬ 
fendant absent on adjournment date — Ex 
parte order—Application to set aside ex parte 
order dismissed without inquiry—On appeal 
0istrict Judge holding that O, 17, R* 2 and 
O. 11, R. 21 applied—Held that O. 11, R. 2 


did not apply but O. 17, R. 2 did—Civil P. C 
(1908), O. 11, R. 21. 

lu a suit for rendition of accounts the defen¬ 
dant did not appear on the date fixed and the 
case was adjourned for bis appearance. He again 
made a default and the Court decided 1o proceed 
against him under O. 17, R. 8, but the plaintiff 
had not his evidence ready and as the books were 
in possession of the defendant he was summoned 
as a witness on behalf of the plaintiff. In the 
meantime the defendant made an application for 
the setting .aside of the exparte proceedings against 
him and alleged supporting his allegation with a 
medical certificate that he was prevented by ill¬ 
ness from appearing in Court. Tbe Judge with¬ 
out making any inquiry dismissed the applica¬ 
tion and after examining the defendant who was 
present with his books as a witness on behalf of 
the plaintiff .awarded a decree against him. On 
appeal the District Judge held that 0.17, R. 2, 
applied to the circumstances of case and that the 
defeuce could be and had been struck off under 
0. 11, R. 21. Ho therefore dismissed the defen¬ 
dants appeal: 

Held: that the circumstances which enable a 
Court to strike off a plaint or a defence under 
0. 11, R. 21 bad not come into existence in this 
case and hence that rule had no application: 

Held also : that on the finding of the Dis¬ 
trict Judge the trial Court ought to have pro¬ 
ceeded under O. 17, R. 2. [P 249 C 1] 

J. N. Aggartoal —for Appellant. 

Ram Lai Ana7id 1 — for Respondents- 

Jiidgment .—In a suit for rendition 
of accounts the defendant did not ap-^ 
pear on the date fixed and the case was 
adjourned for his appearance. He was 
directed to pay Rs. 15 as costs of the 
adjournment, at a subsequent hearing. 
He again made a default and the Court 
decided to proceed against him under 
0.17, R. 3, but the plaintiff had not 
his evidence ready; and as the books 
were in possession of the defendant he 
was summoned as a witness on behalf 
of the plaintiff. In the meantime the 
defendant made an application for the 
setting aside of the ex parte proceed¬ 
ings against him and alleged that he 
was prevented by illness from appear¬ 
ing in Court. He presented a medical 
certificate with his application. The 
Judge without making any enquiry dis¬ 
missed the application and after examin-. 
ing the defendant who was present with 
his books as a witness on behalf of the 
plaintiff awarded a decree for Rs. 
against him. It was contended before 
the District Judge on appeal by th^ 
defendant that proceedings under O* 

R. 3 could not be taken against h^ 
and that O. 17, R. 2, appUed to the 
facts of the case and therefore the trwi 
Judge was bound to make an inquiry 
into the allegations made in the ap¬ 
plication by the defendant to 
the ex parte proceedings. The 
Judge has held that O. 17, R* 2 ap 
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plied to the circumstances of case but 
he considers that the defendant was 
guilty of contumacious conduct and was 
not therefore entitled to any indulgence. 
He also held that the defence could be 
and had been struck oft' under O. 11, 
R. 21. He therefore dismissed the de¬ 
fendant’s appeal. O. 11, R. 21, however 
has no application to the facts of this 
case. The defendant had been directed 
as a party to the suit to produce hb 
documents at a particular date and he 
failed to do so. The only elTect of his 
default could be that he might lose the 
right to produce those documents at a 
later stage in support of his case. The 
circumstances which enable a Court to 
strike off a plaint or a defence under 
O. 11, R. 21, had not come into exist¬ 
ence in this case. No interrogatories 
had been served upon the defendant and 
no order for discovery or inspection of 
documents such as is contemplated by 
O. 11 had been passed. 

On the finding of the District Judge 
that the case was covered by O. 17, 
R. 2 the trial Court was bound to 
adjudicate on the application to set 
aside the order passed by the trial 
Court to proceed under O. 17, R. 2. 
The Court however declined to do so. 
In view of the fact that there is a medi¬ 
cal certificate on record in support of 
the defendants’ allegation it would, in 
my opinion, delay the case unnecessarily 
if an inquiry into the defendant’s alle¬ 
gation is ordered. I consider that the 
ends of justice would be met if the 
decree passed by the trial Court is set 
aside and also the decree of the Dis¬ 
trict Judge on appeal and the case is 
remitted to the trial Court for decision 
of the case on the merits but this will 
be conditional on the appellant defen¬ 
dant paying Rs.. 65 as costs incurred 
by the plaintiff in this Court and also 
in the Court of the District Judge, and 
also Rs. 15 adjournment costs granted 
against the defendant by the trial Court. 
On payment of Rs. 65 within a month 
from today in the trial Court by the 
defendant that Court will proceed with 
the case from the stage at which it was 
left when the defendant made a default 
in producing the books before it, that 
is to say, the defendant wUl produce 
the books which he produced as a wit¬ 
ness and others if he. wishes on a date 
fixed by the Court and then both the 
parties shall be given an opportunity to 
produce their respective evidence. The 
order of payment of Rs. 65 as costs is 
irrespective of the result of this suit. 

V.S. Order accordingly, 

M <v 
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Bhide, J. 

Abdul Maksad and others —-Plaintiffs— 
Appellants. 

V. 

Mohanimad Amin — Defendant—Res¬ 
pondent. 

Second Appeal No. 630 of 1931, De¬ 
cided on 10th October 1932, against 
decree of Dist. Judge, Attock, D/- 12th 
January 1931. 

Custom (Punjab)—Wajibularz —Vesting of 
right of reversion of “malba'’ must be in¬ 
dependently proved. 

Custom is not always logical and a rule of cus¬ 
tom cannot bo deduced by inference. Therefore 
the mere fact that the right to locale tenants 
generally goes with the right of reversion of the 
raalba does not nocc.'Saiily show that the right to 
raalba vests in the person wlio, it is found, is not 
the sole owner of the village. And hence the 
Court can neither assume nor infer that the right 
to reversion of the nialba vest.s in that person, 
that being obviously a question of custom must 
be decided independently on the evidence of the 
parties. [p 250 C ll 

J. N. Aggarrral —for Appellants. 

Barkai Ali —for Respondent. 

Judgment. —This was a suit for a 
declaration that the entry in para. 12 
of the Wajibularj' made at the fourth 
regular settlement in the record of 
rights of the village Shamasabad was 
incorrect and that the defendant was not 
the sole owner of Ferozpura, which is 
a portion of Shamasabad. The entry in 
question runs as follows: 

” The abadi of Forozpvir.a was founded by malak 
Feroz Kliau. Non-proprietors can build their 
kothas in the above mentioned abadi with the- 
permission of Khan liahadur JIalak Mohammad 
Amin and in the abadi of Sbaniasabad witli the 
permission of the whole proprietary body. Tlie 
right of locating or ejecting (the non-proprietors) 
is on the same lines. As long as (the non-pro¬ 
prietors) live there they arc not interfered with, 
but if they go to another place they cannot sell' 
or remove the malba which is taken by Khan, 
Bahadur Malak Muhammad Amin in the abadi 
of Ferozpura and by the whole proprietary body 
in the abadi of Shamasabad.” 

The Courts below have dismissed the 
suit on the ground that the entry was 
in accordance with the decision of the 
Chief Court in a previous suit between 
the parties and the matter was “res- 
judicata.” From this decision the plain¬ 
tiffs have appealed. The sole point for 
decision is whether the entry in ques¬ 
tion is really covered by the Punjab- 
Chief Court decision dated 5th January 
1910, which has been relied on by the- 
defendant. The learned counsel for the 
appellants conceded that the first part 
of the entry so far as it states that 
the abadi of Ferozpura was founded. 
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by Malik Faroz Khan and that non¬ 
proprietors can build their kothas in 
the abadi with the permission of Malak 
Muhammad Amin and that the right of 
locating or ejecting them vested in him 
is correct. He however contended 
that the further entry to the effect that 
when the non-proprietors leave the 
village the malba is to be taken by 
Khan Baltadur Malak Muhammad Amin 
is not supported by the Chief Court 
judgment. He also contended that it 
was held by the Chief Court that Malak 
Muhammad Amin was not the sole 
owner of Fcrozpura and the finding of 
the Courts below to the contrary is 
clearly untenable. 

As regards these contentions, the 
learned counsel for the respondent con¬ 
ceded that it was held by the Chief 
Court that Malak Muhammad Amin was 
not the sole owner of Fcrozpura and 
that the finding of the Courts below in 
this respect cannot therefore be sup¬ 
ported. He however urged that the 
entry with respect to the reversion of 
the malba to Malak Muhammad Amin 
was a necessary corollary from the 
right to locate tenants which \yas found 
by the Chief Court to vest in Malak 
Muhammad Amin. This argument is 
not, in my opinion, sustainable. The 
mere fact that the right to locate tenants 
generally goes with the right of rever¬ 
sion of the malba would not necessarily 
show that the right to malba vests in 
Malak Muhammad Amin in this parti¬ 
cular village. Custom, as is well-known, 
is not always logical and a rule of 
custom cannot be deduced by inference: 
cf. Bhambul Debi v. Narain Singh (1). 
In the present instance it was found by 
the Chief Court that although Malak 
I Muhammad Amin was not the sole pro¬ 
prietor of the village, the right to locate 
tenants in the village vested in him 
alone. This is contrary to the general 
custom. We cannot however assume or 
infer that the right to reversion of the 
malba would also vest in Malak Muham¬ 
mad Amin. This is obviously a question 
of custom which much be decided indep^- 
dently on the evidence of the parties. 
This appeal must therefore be accepted 
and the case remanded to the trial 
Court for the decision of the question 
-as to whether on the non-proprietors 
leaving Ferozpura the malba vests in 
Malak Muhammad Amin. The fact that 
Malak Muhammad Amin is not the sole 
•owner of Ferozpura was decided by the 
Chief Court as stated above and the 
point not being disputed by the learn- 
. ed counsel for the respondent need not 

1. (1916) 39 P R 1915—-29 I C 672. 


be gone into. Costs will follow final 
decision. 

v.S. Appeal allowed, 
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Jai Lal, J. 

Jai Kishan Dass —Appellant. 

V. 

Chiragh Din and others —Respondents. 

Misc. Second Appeal No. 1022 of 
1932, Decided on 7fch January 1933, from 
order of Dist. Judge, Sialkob, D/- 21sfe 
March 1932. 

Provincial Insolvency Act (1920), S. 28— 
Land of member of agricultural tribe sold in 
insolvency—Insolvent applying for discharge 
relying on payment of proceeds of sale to 
creditors—Subsequent belated application to 
set aside sale cannot be allowed — Punjab 
Alienation of Land Act (1900), S. 16. 

The land of a member of an agricultural trib® 
was sold in insolvency and the sale proceeds wer® 
distributed among the creditors. The insolvent 
relying on these payments to creditors applied fo*^ 
discharge and was accordingly discharged. He 
subsequently, long after the expiry of the period 
of limitation, filed an application to have the sale 
set aside on the ground that the land cannot be 
sold under the Alienation of Land Act: 

Held: that though the land cannot be sold in 
insolvency, under the above circumstances he 
was not entitled to have the sale set aside: A.I.B. 
19S0 Lah. 1034, Bef. [P 251 C 1] 

Hazara Singh —for Appellant. 

Abdul Aziz —for Respondents. 

Judgment. —Chiragh Din has been 
adjudicated an insolvent, his land was 
sold on 31st December 1928, and the 
amount realized was distributed among 
the creditors. He then applied for an 
order of discharge alleging that the 
amount paid to the creditors out of the 
sale proceeds of his land was sufficient 
to entitle him to such an ord.er. The 
Insolvency Court granted the petition 
and the discharge. Subsequent to this 
he made an application that the sale of 
the land be set aside as it could not be 
sold under the provisions of the Aliena¬ 
tion of Land Act. This application was 
made considerably after the expiry of 
the period of limitation provided for such 
applications and the Insolvency Court 
declined to entertain it. The Distr^t 
Judge on appeal however came to the 
contrary conclusion. 

The creditors have presented this ap¬ 
peal against the order of the District 
Judge and the only respondent .preset 
before me is the auction-purchaser who 
supports the appellant’s contention. The 
insolvent has been personally served 
but has not appeared before me. It 
seems to me that though in view of the 
decision of this Court in A, /. 1930 
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Lak. 1034, the land of a member of 
an agricultural tribe could not be sold 
in insolvency proceedings the contrary 
view was held by this Court when the 
sale actually took place and the appli¬ 
cation objecting to the sale was not only 
beyond time but was also belated and 
improper as relying upon the payment 
of the sale proceeds to the creditors, the 
insolvent applied for his discharge and 
obtained such an order. In my opinion, 
under the circumsances he was not en¬ 
titled to any special consideration. I 
therefore accept this appeal and, set¬ 
ting aside the order of discharge, 
restore that of the trial Court, leaving 
the parties to bear their own costs. 

K.S. Appeal accepted. 
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Bhide, J. 

Bhagu —Plaintiff—Appellant. 

v. 

Batna Singh and others —Defendants — 
Hespondents. 

Second Appeal No. 92 of 1931, De¬ 
cided on 20th December 1932, from de¬ 
cree of Dist. Judge, Jullundur, D/- 16th 
October 1930. 

(a) Custom—Punjab—Ancestral Property- 
Alienation for satisfaction of decree is valid 
necessity. 

A sale of ancestral property in execution for 
satisfaction of a decree constitutes a valid neces* 
sUy unless it is proved that the decree is col¬ 
lusive or that the debts which resulted in it are 
illegal or immoral: A. I. B. 1922 Lah. 299. Foil. 

[P 251 C 2; P 252 C 1] 

(b) Civil P. C. (1908), S. 60—Exemption can 
be claimed only by judgment-debtor. 

Exemption under S. 60, Civil P. C. can only 
be claimed by the judgment-debtor. If for some 
reason or the other, the judgment-debtor chooses 
to waive that privilege his son cannot complain 
of his action. [P 252 O 1] 

Tirath Bam —for Appellant. 

Judgment. —In execution of a decree 
against one Batna two houses were 
-attached and sold. They were purchased 
by one Banta Singh. The plaintiff, who 
is a minor son of Batna, thereafter 
instituted this suit for a declaration 
that the houses were ancestral and were 
not liable to be attached and sold in 
execution of the decree. The trial Court 
at first found that the houses were not 
proved to be ancestral and on that 
ground dismissed the suit. On appeal, 
this finding was upset by the Additional 
District Judge and the case was reman¬ 
ded for decision of the other issues. 
The other issues framed in the case 
were: (1) Whether the decretal debt 
would justify the sale of ancestral pro- 
B^ty* against reversioners. (2) Whe- 
the sale is illegal, and^if so, to 


what relief the plaintiff is entitled. 
These issues were found in favour of 
the plaintiff and the suit was decreed 
by the trial Court. On appeal, the lear¬ 
ned District Judge held that there be¬ 
ing a decree against the judgment- 
debtor and the houses having been sold 
for satisfaction thereof, the sale must 
be held to have been effected for valid 
necessity and was therefore binding on 
the plaintiff. The appeal was accord¬ 
ingly accepted and the plaintiff’s suit 
dismissed with costs throughout. From 
this decision the plaintiff has preferred 
a second appeal to this Court. The 
learned counsel for the appellant has 
raised two points viz: (1) that it was 
incumbent on the auction-purchaser to 
prove the original debts which had re¬ 
sulted in the decree and to show that 
they were not illegal or immoral; and 
(2) that one of the houses had been 
exempted from attachment on the 
ground that it had been occupied by 
the judgment-debtor as an agricultu¬ 
rist and in the circumstances that the 
sale of that house was, at any rate, 
void. 

As regards the first point, it is true 
that the onus was originally on the 
alienee, but as soon as the alienee 
showed that the sale had been effected 
for satisfaction of a decree against the 
judgment-debtor, the onus was shifted 
to the plaintiff. The learned Additional 
District Judge in remanding the case 
had not decided, as urged by the lear¬ 
ned counsel that the decretal debt would 
not constitute a valid necessity. He 
had merely decided that the proi>erty 
was ancestral and remanded the case 
for trial of the remaining issues. The 
learned counsel next tried to distin¬ 
guish the present case on the ground 
that the houses were sold in execution 
of a decree and in the circumstances 
only the “right, title and interest” of 
the judgment-debtor could be sold. 
But it is not alleged that the judgment- 
debtor’s title was defective. It is true 
that the property has been held to be 
ancestral; but that only gives the plain¬ 
tiff a right under custom to challenge 
an alienation, if it is made without 
valid necessity. Ran Singh v. Rullia 
(1) on which the learned District Judge 
has relied clearly shows that a sale 
in execution for satisfaction of a decree 
constitutes a valid necessity. The ap¬ 
pellant was not able to show that the 
decree was collusive, or tliat the debts 
which resulted in it were illegal or 
immoral. In the circumstances the sale 

1. A I B 1922 Lah 299=08 I 0 99=3 Lah 
139. 
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must be held to have been effected for 
valid necessity. The next contention of 
the learned counsel that one of the 
houses had been exempted from sale 
under S. 60, Civil P. C., cannot by 
itself, help the plaintifif. This was de¬ 
cided l)y the learned Additional District 
Judge in remanding the case and the 
decision was clearly right. Exemption 
under S. 60, Civil P. C., can only be 
claimed by the judgment-debtor. If for 
some reason or other, the judgment- 
debtor chose to waive that privilege, 
the plaintiff cannot complain of his ac¬ 
tion. Plaintiff can only challenge the 
alienation on the ground of want of 
valid necessity. But such necessity hav¬ 
ing been found to exist, plaintiff' is out 
of Court. 1 dismiss the appeal with 
costs. 

K.S. dismissed. 
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Bkoadway, C. J. ako Abdul Qadir, J. 

Saram Va.ss and others —Petitioners— 
Appellants, 

Y. 

Shiroviajii Giirdtvaras Parbandhak 
Comiyiittee, Amritsar — Objectors— Res¬ 
pondents. 

First Appeal No. 1648 of 1930, De¬ 
cided on 1st November 1932, from decree 
of First Sikh Gurdwaras Tribunal, 
Lahore, D/- 16th April 1930. 

(a) Custom (Punjab)—Religious institution 
—Guru’s property devolving on his chela— 
Presumption is property ceases to be secular. 

Where a property devolves from a guru to bis 
chela, tho presumption is that the property has 
ceased to be secular: .1. I. R. 1921 hah. 337, Rcl. 
on. [P 252 C 2] 

(b) Custom (Punjab)—Religious Institution 
—Land granted to sadhu for maintenance by 
head of institution belongs to such institution. 

Whore land is given to a sadhu for bis main¬ 
tenance by the head of an institution, the pre¬ 
sumption is that the property belongs to the in¬ 
stitution to which the sadhu is attached. 

[P 252 C 2] 

Shaukcit Itai —for Appellants. 

Bhaqat Singh —for Respondents. 

Broadway, C. J .—When the institu¬ 
tion known as Dara Saiigat Sahib or 
Gurdwara Bhai Pheru at Mianke 
Maur was declared to be a Sikh insti¬ 
tution under the provisions of the Sikh 
Gurdwaras Act, 1925, a consolidated 
list of the properties claimed to be¬ 
long to that institution was duly pub¬ 
lished, under S. 3 of the Act with 
the result that many claims were ad¬ 
vanced by different persons to the 
ownership of various properties. 
Amongst these claimants mere Saran 
Das and two others who claimed to be 


the full owners of 111 kanals 5 marlas 
of land and two houses Nos. 208 and 
209 in the said consolidated list of 
properties published under S. 3. This 
petition was sent by the Local Govern- 
rnent to the Gurdwara Tribunal for 
disposal and was disposed after -due 
inquiry on 23rd April 1930; the presi¬ 
dent and the members of the Tribunal 
were unanimous in holding that the 
petitioners had failed to prove that they 
were the absolute owners of the land 
and the houses claimed by them. 
Against this decision Saran Das, ctc. 
have preferred this appeal through Mr 
Shaukat Rai. The learned counsel stat¬ 
ed at the outset that he did not wish 
to say anything about the land regard¬ 
ing which the petitioners have prac- 
cally given up their claim. Qua the 
houses however Mr. Shaukat Rai has 
taken up considerable time in urging 
that the evidence on the record shows 
that they belonged to his clients. Now, 
as pointed out by the learned Presi¬ 
dent who wrote the judgment in the 
case, it is clear that both these houses 
were at one time in the possession of 
Nihal Das, the Guru of Saran Das. 
Admittedly on Nihal Das’s death this 
property as well as the land which has 
now been given up came into the pos¬ 
session of Saran Das who was Nihal 
Das’s chela. Inasmuch as the houses 
had devolved upon the petitioner from 
his guru, the learned president, act¬ 
ing on the authority of Indar Singh 
v. Fateh Singh (1), raised a presump¬ 
tion that the property has ceased to 
be secular; a presumption which to my 
mind is a very reasonable one. It has 
been urged by the learned counsel that 
the conclusions arrived at by the Tri¬ 
bunal are influenced by the provisions 
of para. 89, Rattigan’s Digest of Cus¬ 
tomary Law, where it has been laid 
down that: 

“ all property acquired by individual members ofr 
a religious fraternity belongs to the religious in-[ 
stitutiou to which they are attached.” 

Now, the evidence on the record 
leaves no room for doubt that Nihal 
Das (who was admittedly a Sadh) was 
attached to this institution. He was 
granted land for his maintenance by 
the head of the institution and there¬ 
fore the presumption mentioned in the 
said para. 89 undoubtedly arises and 
has not in any shape or form been 
rebutted by evidence or by any mate¬ 
rial on the record. In this view of 
the case in my judgment the conclu- 
sion arrived at by the Tribimal is a 

1. A I R 1921 Lab 887=69 I C 734=1 Lah 
540. 
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correct one. I would therefore dismiss 
this appeal with costs. 

Abdul Qadir, J .—I agree. 

K.S. .-1 ppeal disviissed . 
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Broadway and Coldstream, JJ. 

Hem Haj and others —Plaintiffs—Ap¬ 
pellants. 

Y. 

Basheshar Das and others —Defendants 
—Respondents. 

First Appeal No. 2073 of 1026, De¬ 
cided on 7th June 1932, against decree 
of Senior Sub Judge, Lahore, D.'- 26th 
May 1926. 

Hindu Law — Alienation — Father—Mort¬ 
gage by father—Subsequent partition bet* 
ween father and sons—Suit against mortga¬ 
gor decreed and in execution property sold— 
Sons obstructing to taking possession by auc¬ 
tion-purchaser — Mortgagee rights are not 
affected by subsequent partition, and in ab¬ 
sence of immorality or illegality of debt it is 
binding on sons. 

The father mortgaged the joint family property 
and subsequently the property mortgaged was 
partitioned among the father and his five sons 
each getting l/6tli share. Tbo mortgagee tlien 
brought a suit against the mortgagor alone and 
obtained a decree and in execution the property 
was sold. The sons obstructed to taking of pos¬ 
session by auction-purchaser contending that 
their shares had not passed to the auction-pur¬ 
chaser. No contention was however even raised 
that the debt was incurred for immoral or illegal 
purpose. 

Held ; that when the property was partitioned 
all that remained to the family was the equity of 
redemption and it was in the equity of redemp¬ 
tion that the father and his five sons were given 
equal shares and that the property being joint at 
the time of mortgage, the mortgagee rights were 
not affected'in any way by the subsequent parti¬ 
tion : 8 Bovi. 481, Foil. [P 265 C ll 

M. C. Mahajan, Tirath Ham and 
Manohar Lai Sachdev —for Appellants. 

Kishen Dayal, Rama Nand and Bliay- 
wat Dayal —for Respondents. 

Broadway, /.—On 18th June 1907 
one Narpat Rai, son of Lala Surjan 
Mai, a Khatri of Lahore, executed a 
mortgage in favour of Mul Chand and 
Company of Lahore by which he mort¬ 
gage a certain house in lieu of a sum 
of Rs. 8,000. In this deed of mortgage 
Narpat Rai alleged that he was the 
owner of the property mortgaged. As 
a matter of fact Narpat Rai had five 
sons with four of whom he was having 
considerable difficulty. They (the four 
sons) were claiming that they were 
members of a joint Hindu family 
■along with their father Narpat Rai and 
gj^ieir brother Daulat Ram and joint 
Ssidispers of all the property including 
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this particular house while Narpat Rai 
was asserting that the said four sons 
were not joint with him and that the 
property of which they were in posses¬ 
sion including the house mortgaged, 
was lus sole property and that they 
were in possession of it as his ser¬ 
vants. On 5th August 1907 Narpat 
Rai instituted a suit against his four 
sons claiming possession of all the pro¬ 
perties, including the house mortgaged, 
on the ground that he was the sole 
owner of the same. The four sons con¬ 
tested the suit on the ground that they 
were members of a joint Hindu fa¬ 
mily and that the property was joint 
family properly. Ultimately the parties 
referred their case to arbitration with 
the result that an award was given 
on 16th November 1909. partitioning 
the entire family property, including 
this house, between tlie father and his 
five sons, each one beijig gi\cn 
a l/6th share in the entire pro¬ 
perty. So far as the house mortgaged 
was concerned, although it was in the 
possession of the four brothei-j, the 
father was declared to he a cosharcr 
with them to the extent of l/6lh, their 
]>rothcr Daulat Ram being also allotted 
a similar share. 

Objection was taken to tliis award 
but it was finally decided in 1910 an 1 
a decree apparently was passed, giving 
effect to the award. It appears that 
Narpat Rai took no further steps to gel 
the joint property divided by metes and 
bounds to take possession of his di¬ 
vided share. Subsequent to this Mul 
Chand and Company brought a suit 
on the basis of their mortgage, ob¬ 
tained the usual decree and in due 
course brought the mortgaged house to 
sale. At the auction sale the highest 
bidder was one Nikka Mai who finally 
purchased the property on 27th May 
1917 for Rs. 6,500. When he sought 
to obtain possession of the said 
house however he was obstructed by the 
four brothers who claimed that they 
were the sole owners of the said house 
and that their father had no right, 
title or interest in it and was not 
for that reason empowered to create 
any charge on the house. It was held 
by the executing Court that Narpat Rai 
and his five sons were cosliarers in this 
house, each having a l/6th share. The 
objections were therefore allowed to the 
extent of the shares of the four bro¬ 
thers, namely, 2/3rd of the house, but 
dismissied qua the remaining l/3rd 
This was on 30th August 1918 and re¬ 
sulted in the institution of two suits, 
one by Nikka Mai for immediate pos- 
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JvottSdl by liij-n. 

"■^^eL tne other by four - brothers, who 
claimed that they were the owners of the 
entire house and that therefore they ■were, 
entitled to the l/3rd, possession of 
which had been allowed to Nikka Mai. 
These two suits irere tried and dis¬ 
posed of on 21st July 1919 and 27th 
January 1921. When the appeals came 
up before a Division Bench of this 
Court, it was found that the procedure 
adopted by the Court below had been 
in disregard of certain decisions of this 
Court and of the Civil Procedure Code 
and a remand was therefore ordered in 
both of them for the proper trial of 
the cases. They were finally disposed 
of in one judgment by Pundit Devi 
Dayal Joshi on 26th May 1926, the 
decision being in favour of the auction- 
purchaser Nikka Mai, who however had 
died and was represented by his son 
Basheshar Das. Separate appeals have 
been filed by the four brothers in the 
two cases and this judgment will dis¬ 
pose of both these appeals. 


Appeal No. 2073 of 1926 relates 
to the suit brought by the four bro¬ 
thers (/ua the l/3rd of the house, and 
No. 2074 of 1926 arises out of the 

suit brought by the auction-purchaser 
relating yf' the 2/3rds of which he 
had bean deprived. (Here the judgment 
dismissed Appeal No. 2073 of 1926 
holding that the decision of the trial 
Court was correct and after consider¬ 
ing the plea set by the four 
lants in Appeal No. 2074 of 
that as a matter of fact there had 
been a separation in status as far baCK 
as 1905 concluded.) After a capful 
examination of such evidence as there 
is on the record and after giving due 
weight to the arguments advanced at 

the Bar, I am of opinion that the 
disruption of this family took place 
in 1910 after the award in the suit 
instituted by Narpat Rai on 5th August 
1907 It is immaterial whether the date 
of the disruption is the date of the 
decree or is the date of the institu¬ 
tion of the suit, for admittedly the 
mortgage in favour of Mul Chand 
and Company was effected shortly be¬ 
fore 5th August 1907. It was next urged 
on behalf of the four brothers tliat m- 
asmuch as admittedly, and as found by 
the trial Court, they were not bound 
by the decree in the suit brought by 
Mul Chand and Company on the mort¬ 
gage bond, the sale of this particular 
house in execution of that decree did 
not in any way affezt their 2/3rds share 
in the said house. It was pointed out 
that in any event there was no joint 


family at the date when Mul Chand 
and Company instituted their suit and 
that there was no joint family pro¬ 
perty when the decree in favour. of 
Mool Chand and Company was exe¬ 
cuted and this particular house brought 
to sale. 

It was urged therefore that all that 
the auction-purchaser could have bought 
was the interest or share of the mort¬ 
gagor Narpat Rai; that is to say l/6th 
of the property sold at the auction. 
On the other hand, it was contended 
that the partition which intervened bet¬ 
ween the date of the mortgage, when 
the charge was created on this pro¬ 
perty, and the date of the sale, did 
not affect the situation in any way; 
and it was urged that the four appel¬ 
lants could only avoid the effect ot 
the sale by proving that the mortgage 
had been effected by their father for 
some immoral or illegal pxirpose. As 
a matter of fact the appellants have 
never set up such a case. There is good 
authority for the proposition that had 
the house in question been joint at the 
time of the sale, the four appellants, 
although not parties to the suit and 
therefore not bound by the decree, 
could not have recovered their shares- 
of the mortgaged property unless they 
could prove that the mortgage had been 
effected for some immoral or illegal 
purpose: see Mulla’s Hindu Law, S. 294 
(2) and S. 296. It was urged how-- 
ever that the authorities in support of 
that proposition did not meet the pre¬ 
sent situation; for in those cases, at 
the time of the sale, the property sold 
was joint, whereas in the present case 
admittedly at the time of the sale there 
was no joint family property in exis¬ 
tence. It seems to me however that the 
question is set at rest by the deci¬ 
sion of the Division Bench of the Bom¬ 
bay High Court in Trimbak Balkrishna 
V. Narayan Damodar (1). There the 
facts were practically on all fours with 
the present case. A father had created. 
a charge on joint family property. Sub¬ 
sequent to the creation of that charge 
a partition had been effected and the 
family had been disrupted. The parti¬ 
tion although specifying the shares ot 
the various members was not a partition 
by metes and bounds. Subsequently to- 
this partition a suit was brought on the 
mortgage and finally decreed. The pro¬ 
perty mortgaged was brought to sale 
and when the auction-purchaser sought 
to get possession of the property bougm 
by him at this sale, he was obstnicted 
by the sons of the mortgagor who 
1. (1884) 8 Bom 481. 
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claimed that his. share had not passed 
to the auction. The son’s claim was 
rejected. 

It seems to me clear that when in 
this case the property was partitioned, 
so far as tliis particular house was 
concerned, all that remained to the 
joint family was the equity of redemp¬ 
tion and that it was in this equity 
of redemption that Narpat Rai and liis 
live sons were given equal shares, i. e., 
l/6th each. The property being part 
of the jont property at the date of the 
mortgage, the mortgage rights were not 
affected in any way by the partition 
itself and no doubt the four appel¬ 
lants would have been entitled to claim 
redemption of their shares from the 
mortgagee if the terms of the mort¬ 
gage permitted of a part redemption 
of the property. Failing such conditions 
it seems to me clear that the redemp¬ 
tion would have had to have been of 
the whole of the property. In the pre¬ 
sent case, as already pointed out, the 
appellants have never alleged that tlus 
debt had been raised by their father 
for any immoral or illegal purpose, nor 
have they ever offered or expressed a 
desire to redeem either wholly or in 
part and in these circumstances I con¬ 
sider that the view taken by the trial 
Court is correct and that the auction- 
purchaser was entitled to immediate 
possession of the property bought by 
him and I would therefore dismiss this 
appeal with costs, 

Coldstream, J. —I agree. 

P.N./R.K. Appeal dismissed. 
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Monroe, J. 

Mr. F. H. Frushei —Petitioner. 

V. 

Mrs. Jessie Frusher —Respondent. 

Leonard Sayes —Co-respondent. 

Matrimonial Petn. No. 4 of 1932, 
Decided on 24th June 1932. 

Divorce (Indian and Colonial) Jurisdiction 
Act (1926), S. 1—Adultery — Collusion or 
connivance. 

Where proceedings for the dissolution of mar* 
riage on the ground of adultery are instituted 
promptly on the discovery and there is no collu¬ 
sion or connivance between'the parties a decree 
for the dissolution of the marriage should be pro¬ 
nounced. [F 256 0 1] 

Mohammad Akbar Khan — for Peti¬ 
tioner. 

H. J. Bustomji —for Respondent. 

Order. — The petitioner, Francis 
Hector Frusher, of the I. A. O. C. at 
Indent stationed at ^ Quetta, sues for 
a divorce from his wife on the groimd 


of her adultery with the co-respondent 
Leonard Hayes, also of the I. A. O. C. 

The petitioner was born in Cam¬ 
bridgeshire where his parents still live 
and the respondent belongs to the same 
county. The petitioner and respon¬ 
dent were married at Felixatows in- 
Suffolk, on 21sl- February 1918, and' 
there have been born during the mar¬ 
riage four cMldren, Joyce Jenny aged 
12' years, Panela Molly aged six years 
and John William aged five years and 
Lionel Charles Thomson born in March 
1929. After marriage the petitioner 
and respondent lived for a time in 
England and later came to India where 
they were living in 1927; in that year 
the petitioner was stationed at Allaha¬ 
bad, when the respondent and co-res¬ 
pondent first met. The petitioner was- 
afterwards transferred to Rawalpindi 
and Karachi, amongst other places. The 
petitioner states that he first got to 
know of his wife’s adultery, when in 
February 1932, she confessed to him 
that she had misconducted herself with 
the co-respondent, that he asked her 
whether she could give him proof and 
in reply she produced a bundle of 
letters (Ex. P-2), written to her by 
the co-respondent; the respondent did 
not appear at the hearing but the co¬ 
respondent gave evidence and he admit¬ 
ted that the letters were his; he also 
fixed the date of the commencement of 
his illicit intimacy with the respondent 
as the beginning of 1928. From the 
letter it appears tltat the acts of adultery 
were very numerous and that when the 
petitioner and co-respondent were at 
different stations, the respondent and 
co-respondent kept up a regular corres¬ 
pondence in which they discussed their 
relations with one another, the immin¬ 
ence of discovery and the wisdom of 
a confession by one or other of them; 
it also appears that they believed that 
the child Lionel Charles Thomson was 
begotten by the co-respondent and that 
they regarded his likeness to the co¬ 
respondent as a possible means of the 
discovery of their intimacy. 

Adultery is established and, though 
when the number of occasions on which 
it must have been committed is con¬ 
sidered it is difficult to understand how 
the petitioner remained so long in ignor¬ 
ance, I am satisfied that he did x emain 
in ignorance until February 1'932, the 
date given by him and that he instituted 
proceedings promptly on the discovery; 
it follows that there has not been col¬ 
lusion or connivance between the par¬ 
ties. I also find that, by r^son of the. 
financial position of the petitioner, these 
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proceedings have been properly brought 
in this Court. I accordingly pronounce 
a decree for the dissolution of the 
marriage of the petitioner and the res¬ 
pondent. The petitioner asks for cus¬ 
tody of the three first named children, 
now with him at Quetta; the fourth 
child, Lionel Charles Thomson, is now 
with the respondent who is on her way 
to England; the passages of both mother 
and child have been paid by the co¬ 
respondent and as the custody of this 
ehild is not sought by the petitioner, I 
grant custody of him to the respondent. 
'Z'hc petitioner asks for a sum of Rupees 
1.200 as damages. The co-respondent 
•docs not contest this claim and I award 
lo the petitioner Rs. 1,200 to be paid 
by the co-respondent and I direct the 
co-respondent to pay to the petitioner 
the taxed costs of this suit. 

R.K. Order accordingly. 

A. I. R. 1933 Lahore 256 
Agha Haidar, J. 

Shamasuddin and others —Plaintiffs— 
Petitioners. 

V. 

Sant Ham and “ Defendants— 

Opposite Parties. 

Misc. Civil Petn. No. 315 of 1932, 

Decided on 16th December 1932. 

(a) Civil P. C. (1908), O. 44. R. 1—Admis¬ 
sion of application for permission to appeal 
in forma pauperis is not final disposal of ap¬ 
plication. 

Admission of an application for permision to 
file an appeal in forma pauperis is not a final dis¬ 
posal of the application and as such, such admis¬ 
sion does not preclude the opposite party from 
contesting the application; 7 Pat. 825=114 7. C. 
210=A. 1. R. 1929 Pat. 27, held Overruled 
A. 1. R. 1931 Pat. 183 and A. I B. 1929 Lah. 
514, Rel. on. [P 250 C 2] 

(b) Practice— Precedents — Quoting over¬ 
ruled cases. 

To quote a ca«c as an authority, which has been 
definitely overruled is a form of advocacy which 
should not be encouraged in any way. 

[P 256 C 2] 

Nand Lai —for Petitioners. 

Fakir Ghand —for Opposite Parties. 

Order. —This is an application under 
O. 44, R. 1, Civil P. C., for permission 
to file an appeal in forma pauperis in 
this Court against the judgment and 
decree of the Senior Subordinate Judge, 
Ludhiana, dated 18th April 1932. On 
2nd June 1932, I issued notice to the 
respondents so that I may have the ad¬ 
vantage of hearing them before dispos¬ 
ing of this application finally. Mr. Fakir 
Chand has appeared before me on their 
behalf. Dr. Nand Lai, at the very outset, 
urged that, in view of the fact that I 
had admitted the application, the oppo¬ 


site party should not be heard on the 
question of whether the judgment 
sought to be appealed against was con¬ 
trary to law or to some usage having 
the force of law, or was otherwise erro¬ 
neous or unjust. In support of his con¬ 
tention he relied upon the case reported 
as Mt. Bibi Sogra v. Radha Kishun 
(1). I may observe that, while admit¬ 
ting the application, I had not given 
any decision as regards the contents of 
the proviso to O. 44, R. 1, and this 
question was left open for final disposal 
after notice had been served upon the 
respondents. It would be strange if an 
ex parte order could preclude the other 
side from contesting the application. 
This was merely a provisional order 
like most of such orders admitting ap¬ 
plications or appeals and it would be 
contrary to the principles of univer¬ 
sal justice to treat such orders as final 
when, on their very face, they had been 
passed behind the back of the other 
side. I do not see. any force in the 
contention raised by Dr. Nand Lai and 
I overrule it. Besides, the case reported 
as Mt. Bibi Sogra v. Radha Kishun 
(1), has been distinctly overruled by a 
Full Bench decision o fthat Court in a 
case reported as Tilak Mahto v. Akhil 
Kishore (2). To quote a case as an 
authority, which has been definitely 
overruled is a form of advocacy which 
should not be encouraged in any way. 
The view taken in the latter Patna 
case is also borne out by a decision of 
this Court in a case reported as Basant 
Kaur V. Chanda Lai, A. /. /?. 1929 
Lah. 514. 

I have read carefully the judgment 
of the Senior Subordinate Judge and, 
in my opinion, it involves only questions 
of fact. He does not believe the story 
of the plaintiffs that the gift had been 
made in their favour by their respective 
fathers, or that the fathers, defendants 5 
and 6, were in possession of the pro¬ 
perty at the time of the alleged gift 
and therefore in a position to make the 
gift. The theory of the gift being thus 
rejected the plaintiffs had no case left. 
On the question of adverse possession 
there are ample materials on the record 
to show that defendants 5 and 6, were- 
never in possession after the various 
sales in favour of defendant 1. In my 
judgment the decree of the trial Judge 
is not “contrary to law or to some 
usage having the force of law, or is 
otherwise erroneous or unjus t.’* Accord- 

1. A I R 1929 Pat 27=114 I C 210=7 Pat 

825. 

2. A I R 1931 Pat 183=132 I 0 364=10 Pat 

606 (F B). 
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ingly I reject the application for per¬ 
mission to - appeal in forma pauperis. 
Dr. Nand Lai asked me to allow three 
months’ time within which period his 
clients may pay the requisite court-fee 
on the memorandum of appeal in tliis 
Court. I grant his request, subject 
to all just exceptions. The respondents 
shall get their costs so far as tliis 
application is concerned, 

K.S. Order accordingly. 
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Jai Lal, J. 

Sunder Singh —Plaintiff — Appellant. 

V. 

Nathu Mam and another —Defendants 
—Respondents. 

Second Appeal No. 2340 of 1929, De¬ 
cided on 19th October 1932, against de¬ 
cree of Dist. Judge, Rawalpindi, D/- 9th 
July 1929. 

Pre-emption—Suit for, decreed—Vendor get¬ 
ting decree for greater amount subsequently 
ageinst vendee—Vendee cannot sue pre-emp- 
tor or vendor again — Civil P. C. (1908), S. 11. 

K sold some property to S. N pre-empted that 
sale by means of a suit in which S alleged that 
the sale was for Rs. 700 paid^by him in cash. K 
alleged that the sale was for Rs. 700 paid to him 
in cash and Rs. 500 in respect of which a 
balance had been struck in his favour by S. S 
alleged that this balance was fictitious and bad 
been executed by him in favour of K after the 
transaction of sale for Rs. 700 as it was repre¬ 
sented to him by K that a suit for pre-emption 
was likely to be instituted. The trial Court gave 
a decree for pre-emption on payment of Rs. 700. 
Neither patty appealed from the decree. Subse¬ 
quently K sued 8 and got a decree for Rs. 500 
under the balance struck. S brought a suit 
against K and N for the amount decreed: 

•JSeld: that 8' was entitled to recover the 
amount neither from N nor from K. A fresh 
suit did not lie for the recovery of money from 
the successful pre-emptor which 8 was made to 
pay to 'the vendor subsequent to the decree for 
pre-emption. * [P 257 C 2] 

H. C. Kumar —for Appellant. 

Judgment. —Karam Chand sold some 
property to Simdar Singh. Nathu Ram 
pre-empted that sale by means of a 
suit, and it was alleged by him that the 
sale was for Rs. 650, in 1925. The 
- plea of Sundar Singh was that the sale 
was for Rs. 700, paid by him in cash 
in 1924. Karam Chand alleged that 
the sale was for Rs. 700 paid to him 
in cash and Rs. 500 in respect of 
which a balance had been struck in 
his favour by Sundar Singh. Sundar 
Singh alleged that this balance was 
fictitipus and had been executed by 
him in favour of Karam Chand a year 
after the transaction of sale for Rs. 700 
af it was represented to him by Karam 
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Chand that a suit for pre-emption was 
likely to be instituted. The trial Court 
gave a decree for pre-emption on pay¬ 
ment of Rs. 700 and of moneys spent 
by Sundar Singh on improvements of 
the property before the suit was insli- 
tuted. With regard to Rs. 500 he did 
not give any definite finding, but made 
a remark that the matter should be left 
for settlement between the parties in a 
separate suit and tliat Sundar Singh 
could recover the money from the pre- 
emptor if he was made to pay the 
same. Sundar Singh did not appeal 
against this decree. Subsequently on 
a suit brought by Karam Chand a 
decree was granted against Sundar 
Singh for Rs. 500 mentioned in the 
balance struck, interest and costs. 
Sundar Singh has now brought the suit 
out of which this second appeal has 
arisen for recovery of the amount de¬ 
creed against him in favour of Karam 
Chand. He has impleaded both Karam 
Chand and Nathu Ram pre-emptor as 
defendants. This suit has been dis¬ 
missed by the Courts below. • 

On the second appeal it is urged that 
the liability of Sundar Singh to pay 
Rs. 500 to Karam Chand was deter¬ 
mined after the decree for pre-emption 
had been granted in favour of Nathu 
Ram, therefore Sundar Singh is en¬ 
titled to recover that amount from 
Nathu Ram. I am unable to accept this 
contention. The appellant is entitled to 
recover the amount neither from Nathu 
Ram nor from Karam Chand; from 
Karam Chand by virtue of the decree 
granted in his favour against Sundar 
Singh after the pre-emption suit had been 
decided; from Nathu Ram, because the 
whole liability of Nathu Ram should 
have been determined in the pre-emp¬ 
tion suit, and if Sundar Singh con¬ 
sidered that the market value of the 
property or the price paid by him had 
been under-estimated by the Court 
which decided the pre-emption suit, he 
should have appealed from that decree. 
I am aware of no authority which san¬ 
ctions the procedure adopted by Sundar 
Singh in this case by filing a fresh suit 
for the recovery of money from the 
successful pre-emptor which, he alle¬ 
ges, he was made to pay to the vendor 
subsequent to the decree for pre-emp¬ 
tion. Moreover in the suit for pre¬ 
emption he was not given more than 
Rs. 700, because he raised a plea that 
the item of Rs. 500 was fictitious. It 
is not now open to him to claim against 
the pre-emptor that that item was a 
genuine item. In my opinion, this suit 
is not maintainable and Iiad been right-^ 
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ly dismissed. I dismiss this appeal and 
as the respondents are not present be¬ 
fore me I make no order as to costs. 
M.N. Appeal dismissed. 
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Bhide, J. 

Navd Lai and others —Defendants 
Appellants. 

V. 

Ml. Karam Bibi and anolhet —Plain¬ 
tiffs—Respondents. 

S3cond Appeal No. 2615 of 1929, De¬ 
cided on 23rd November 1932, from de¬ 
cree of Dist. Judge, Gujranwala, D/- lOth 
August 1929. 

(a) Transfer of Property Act (1882), S. 41 
—Goftd faith and consent are necessary re- 
quiremrnts. 

Not only is it necessary that the transferee 
should have acted in Rood faith but also that the 
transfer should have been made by the ostensible 
owner with the consent express or implied of the 
person interested If the^e requirements are not 
satisfied the principle of the section cannot be ap¬ 
plied:- 2G All. 49<; A. /. li. 1924 All :^84 and 
A. 1. li. 192G Cal 91G. D-.s'.. ^ [P 259 C 1] 

(b) Coaharers—Adverse possession. 

Among cosharers in the absence of any overt act 

amounting to ouster or express denial of the title 
of the other coshavers the plea of adverse posses¬ 
sion cannot succeed: A. L. li. 1929 Lah. 195, lief. 

[P 259 C 2] 

J. N. Aggarwal —for Appellants. 

Din Mohammad for Respondents. 


Judtirncnt .—Civil Appeals Nos. 2615 
and 2616 of 1929 arise out of two 
suits in which the facts were analogous 
and the material issues were the same. 
It will be convenient to dispose of 
them together. The following pedigree- 
table of the parties concerned will be 
useful: 

Umar Bakhsli=Karam Bibi (pltfi. l) 


Ghulam 
Hussain 
(dcfcndaiit l). 


Ahmad Din 


Mt. Nur 
Fatima (pltS. 2), 


Muhammad 

Din 

(defendant 2). 


The plaintiffs Mt. Karam Bibi and 
Mt Nur Fatima sued for a declaration 
of their ownership ^ of certain houses 
which are attached in execution 5 ^ 
crees against Ghulam Hussain and Mu¬ 
hammad Din (defendants 1 and 2.) 
whi h were based on mortgages e.vecuied 
by them. The plaintiffs have been declared 
owners of certain shares in these houses 
according to Mahomedan law tnc 
Courts below and from this decision 
the defendants decree-holders have pre¬ 
ferred second appeals. Only two points 
have been raised before me, viz, that 
( 1 ) the appellants had acted in good 


faith in accepting mortgages of the 
property from Ghulam Hussain and 
Muhammad Din and plaintiffs should 
be held to be estopped from challenging 
the mortgages in the circumstances of 
the cases according to the principle 
laid down in S. 41, T. P. Act; (2) 
the suits were barred by time. As re¬ 
gards the first point the learned coun¬ 
sel for the appellant has laid stress 
on three documents viz: (a) an award 
given by one Alla Ditta on 5th De¬ 
cember 1918 in respect of a dispute 
between Ghulam Hussain and Muham¬ 
mad Din with regard to the property 
of Umar Bakhsh. The award was pre¬ 
sented to Court and made a rule of 
the Court. According to this award 
the property of Umar Bakhsh was di¬ 
vided between the two brothers; (b) a 
deed of gift of 8 th March 1925, in 
favour of Mt. Nur Fatima with res¬ 
pect to a small house, on the occa¬ 
sion of her marriage; (c) an agree¬ 
ment between Ghulam Hussain and 
Muhammad Din entered into after the 
award referred in (a), by which the 
income of a shop was ear-marked for 
the maintenance of Mt. Karam Bibi. 

It was urged that, the^ above docu¬ 
ments are inconsistent with the rights 
set up by the plaintiffs and as these^ 
transactions were openly entered -mtP 
and the award referred to in (a) was 
made a rule of the Court, the plaintiffs 
should now be held to be estopped 
from asserting their Utle. After consi¬ 
dering the circumstances of the case 
and the findings of fact arrived afr by . 
the learned District Judge, I do hot. 
think the above contention can be up¬ 
held. The plaintiffs in this case are 
ladies. They were admittedly living with 
Ghulam Hussain and Muhammad Din. 
Mt. Nur Fatima was born on 2nd 
March 1907 and had not even-at¬ 
tained majority when the documents in 
question were executed. The ladies were 
not Forties to the transactions relied 
upon and the learned District Judge 
has found that there is no evidence 
to prove that they had accepted these 
transactions or in fact had any know~ 
ledge of them. This is a finding 01 
fact and must be accepted as fij^L* 
Moreover, even if Mt. Nur Fatima had 
been shown to have accepted the gift 
of a small house at the time of her 
marriage, this fact alone could not have 
been held to be sufficient to show that 
she had given up her rights in the 
property now in suit. As regards* uifc 
award, the arbitrator has himself de¬ 
posed that it was a sham transaction in¬ 
tended to defeat the claims of the: 
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•ladies. The mere fact that the award 
was filed in Court would not necessarily 
show that these ladies were aware of 
it or consented to it. 

In the Courts below the appellants 
had merely pleaded estoppel and had 
not specifically relied upon the prin¬ 
ciple of S. 41, T, P. Act. Consequent¬ 
ly, the only issue framed on the point 
was whether the plaintiffs were es¬ 
topped by their conduct from asserting 
their rights. No act or representation 
of the plaintiffs, which could result in 
estoppel has been proved. Even if the 
principle laid down in S. 41, T. P. Act, 
is taken to be a kind of estoppel it 
seems to me that the requirements of 
that section also are not fulfilled in the 
present cases. According to that section 
nqfonly is it necessary that the trans- 
. fcjrec should have acted in good faith 
btit also that the transfer should have 
been made by the ostensible owner with 
the consent express or implied of the 
person interested. In the present in- 
•gtance, there is no evidence to show 
^iny such consent on the part of plain¬ 
tiffs. The learned counsel for the ap¬ 
pellants has relied upon Khwaja Ma¬ 
homed Khan v. Mahomed Ibrahim (1), 
Mubarak Unnisba Bibi v. Mahomed 
tidjakhan (2) and A. /. R. 1926 CaL 
916, but the facts of these cases are 
dfstinguishable as the ostensible owners 
had entries in the revenue records or 
• title deeds in their favour. In the pre- 
^nt cases, there is no evidence of any 
conduct of the plaintiffs from which 
..evcQ^ implied consent to the mortgages 
.. frdW/question could be inferred. On the 
‘ other hand it seems to me that the very 
^ansactions to which the learned coun¬ 
sel has referred should have apprised 
* the transferees of the presence of these 
ladies in the family and should 

have put them on enquiry. But they 
do not appear to have made any such 
' enquiries or secured their consent to 
the’*transactions in dispute. There are 
perhaps reasons to suspect that the 
ladies have been induced by the judg- 
nqentffdebtors to set up their title to 
defeat the claim of the decree-holders; 
but be that as it may, it seems clear 
that the requirements of S. 41, 

T. P. Act, are not satisfied and con- 
sequfiilfiy the principle laid down 

therein cd^nnot help the appellants. 

As nSfeards limitation, Art. 123, 

Limitation Act, was relied upon before 
th^ learned District Judge, but the 
learned counsel for the appellants con- 

^ 1. (1904) 26 All 4^ 

• Jl^ • 3. A I B 1934 All 884=79 I 0 174=46 All 

877. 


ceded that that Article does not apply. 
Hc^ relied upon Art. 144, but that 
Article also cannot be of any assistance 
to the appellants, as there is no evi¬ 
dence to show that defendants 1 and 
2 had set up any adverse title to the 
knowledge of the plaintiffs over 12 years 
before these suits. Plaintiffs were co- 
sharers with defendant? 1 and 2 an< 
it is well established that in such cii 
circumstances in the absence of an 
overt act on the part of defendant: 

1 and 2 amounting to ouster or expres 
denial of the title of other cosharer: 
the plea of adverse possession cannot; 
succeed: cf. Ahmad Bibi v. Shamasdin] 
(3). No such overt act or denial more 
than 12 years before the suits has been 
proved and consequently this contention 
.also has no force. I accordingly dis¬ 
miss both the appeals with costs. 

K S. _ Appeals dismissed. 

3. a I R 1929 Lah 196=12j I C 81 = l0 Xah 
84 2. 
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Tek Chand, J. 

Firm Ganesh D>ss Shankar La/—De 

fondants—Petitioners. 


V. 

Firm A$a Nand.Radhe Sham—VWm. 
tiffs-Opposite Parties. 

Civil Revn. Petn. No. 115 of 1932, De¬ 
cided on 20th October 1932, against order 
of Sub-Judge. First Class, Delhi, D/. I3th 
February 1932. 

Government of India Act (1915), S. 107 _ 

Powers of superintendence under S. 107 are 
not merely administrative but are judicial 
also—Powers can be exercised to prevent In- 
juittice. 


J u t J > u * c * I u H tO J D t C T I C TO 

under S. 107. Government of India Act, to pre¬ 
vent grave and irreparable inju^ticeand it-; powers 
of superintendence under that section am nob 
meiely admir.istrafive but are also fudicial • 

r. Ji. w^^ Pat. 

Ill and A. I. R, 1930 Lah. 889, he/. 

T y-f o - 2G0 0 2] 

J. G. Sethi for Petitioners. 

Btshan Narain for Opposite Parties. 


Judgment .— In a ri^’il suit l'>f>f*’'r'f‘n 

au pending in the Court of the 

Subordinate Judge, First Class at Delhi, 
a preliminary issue was framed on 5th 
Decem^r 1931, as to whether that 
Court had jurisdiction to try the suit. 
Ihe parties were directed to file the 
list of witnesses and deposit the diet 
money on 8th December 1931. On that 
date the defendant presented an appli¬ 
cation giving the names of his witnesses 
and stated that as they were residents 
of Lahore, an open commission should 
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issue for their examination. The Court di¬ 
rected notice of this application to issue 
to the plaintiff and after liearing him 
ordered on 21st December 193i that 
the prayer for the issue of an open 
commission could not be allowed but 
that the witnesses sliould be examined 
on interrogatories. The defendant was 
accordingly directed to file the interro¬ 
gatories, which he did on 13th Janu¬ 
ary 1932. On that date the interroga¬ 
tories were sent to the pleader for 
the plaintiff with the direction that he 
should refile them on 18th January 
with the questions for the cross-exami¬ 
nation of the witnesses. On 18th Ja¬ 
nuary the papers were returned to the 
Court with the remark that the plain¬ 
tiff’s pleader had gone to Calcutta and 
therefore the order of the Court could 
not be complied with. The interrogato¬ 
ries were re-sent to the plaintiff’s 
pleader for return after compliance on 
23rd January 1932, but on that date 
also it was found that the plaintiff’s 
pleader had not returned to Delhi. The 
Court accordingly granted the plaintiff 
further time upto 28th January to sub¬ 
mit Ms cross-interrogatories. On 28th 
the plaintiff’s pleader appeared in Court 
and asked for extension of time. The 
Court granted time till 29th January, 
but on that date also the plaintiff’s 
pleader was not ready with his cross¬ 
interrogatories. Further time was there¬ 
fore given to him upto 1st February 
1932 on wMch date the plaintiff filed 
the cross-interrogatories, and the de¬ 
fendant was directed to file the written 
questions for re-examination on 4th Fe¬ 
bruary 1932. The defendant according¬ 
ly filed the re-examination questions on 
4th February 1932, and on that day 
the Court directed him to deposit 
Rs. lOOasthefee of a local commissioner 
and the diet money. The defendant 
deposited this amount on 12th February 
1932. 

When the case came up for hearing 
on 13th February 1932, the Court, 
instead of adjourning the case in or¬ 
der to have the interrogatories sent to 
Lahore and the witnesses examined by 
the commissioner appointed by it, pro¬ 
ceeded to hear the evidence of the par¬ 
ties on the preliminary issue. The plain¬ 
tiff gave evidence as his own witness and 
closed his case. The defendant’s coun¬ 
sel naturally asked for an adjourn¬ 
ment asking the Court to wait for 
the return of the interrogatories. The 
Court however refused to do so and 
decided the preliminary issue in favour 
of the plaintiff on the evidence wMch 
had been given by him as Ms own 


witness. From the narrative of the facts 
as given above it is quite clear that the 
delay in the issue of the interrogatories 
was due principally, if not entirely to 
the failure of the plaintiff or his coun¬ 
sel to file the cross-interrogatorles 
within the time fixed. No less than five- 
adjournments were granted to him for 
this purpose and it was not untU 4th 
February 1932 that the interrogatories 
were ready for being sent to Lahore 
for the examination of the witnesses. 
In these circumstances there can be 
no doubt whatsoever that the order of 
the lower Court shutting out the evi¬ 
dence of the defendant was manifestly 
improper and is tantamount to a denial 
of justice to the defendant. 

Mr. Bishan Narain for the respon¬ 
dent objects that tMs Court has no 
jurisdiction to interfere under S. 107, 
Government of India Act, as its po¬ 
wers of superintendence under that sec¬ 
tion are merely administrative and not 
judicial. There is ample authority that 
this view is not sound: see inter alia 
Pigot V. Ali Mahomed Mangal (1), 
A, I. R. 1928 Pat. Ill, and A. /. R. 
1930 Lah. 889 (891). It is of course 
in very rare and exceptional cases where 
grave and irreparable injustice lias been 
done that this Court will act under 
this section. I think, the present is a 
case of this description and the circum-1 
stances are such that I should exercise 
my extraordinary powers of superinten¬ 
dence to direct the lower Court to do 
its duty. I therefore accept the peti¬ 
tion, set aside the order of the^ Court 
below and remit the case to it with 
the direction that the interrogatories 
be issued to the defendant’s witnesses 
and the case disposed of in accordance 
with law. Having regard to all the 
circumstances I leave the parties to 
bear their own costs in tMs Court. 

M.N. _ Petition accepted. 

1. A I R 1921 Cal 80=60 I C 325=22 Ctjsl 
218=48 Oal 522 (S B). • 
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Bhide, J. 

Dhara Singh —Defendant—Petitioner- 

V. 

Abdullah —Plaintiff — Opposite Party. 

Civil Revn. Petn. No. 610 of 1931, 
Decided on 22nd November 1932, from 
order of Senior Sub-^Judge, Lahore, D/- 
24th April 1931. 

Limitation Act 0^08), S. 5—Extension of 
time under given circumstances ought^to be 
granted—Failing to consider plea of exten' 
sion of time is material irregularity — Civil 
P. C. (1908), S. 115. 
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Where in a revision it apponred that the copies 
of the judgment and decieo wore lo be dO'patched 
by post, that the petitioner was never informed 
that any advance had first to lie deposited by 
^ him and that as a matter of fact an order was 
passed in his presence that the necessary copies 
be supplied: 

Held: that in the circumstances exten-iou of 
time under S. 6 ought to have been granted. 

Held aho: that as the loaor Court did nob ap¬ 
pear to have considered tlio que-'Hou of e .tension 
of time at all, it acted with material ine-;ularity 
in rejecting the appeal without such considera¬ 
tion. [P 251 O 1] 

H. C. Kumar —for Petitioner. 

Judgment .—This petition for revi¬ 
sion was heard ex parte as the respon¬ 
dent failed to appear in spite of ser¬ 
vice. The plaintiff's suit for recovery 
of a sum of Rs. 35 having been de¬ 
creed by the trial Court, the defen¬ 
dant preferred an appeal to the Senior 
Subordinate Judge, Lahore, but the ap¬ 
peal was dismissed as time-barred. The 
defendant claimed exclusion of lime in 
respect of the copies of the judgment 
and decree. The copies were to be des¬ 
patched by post, and it was contended 
that the period intervening between the 
completion of the copies and the 
despatch by post should have been ex¬ 
cluded. The learned Senior Subordinate 
Judge, however, did not accept this 
contention inasmuch as it appeared tliat 
the defendant had failed to pay the neces¬ 
sary evidence to the copying agency. The. 
defendant has now filed a petition for 
revision of the order of the learned 
Senior Subordinate Judge. 

It is contended on behalf of the pe¬ 
titioner that the petitioner was never 
informed that any advance had first 
to be deposited by him and that as a 
matter of fact an order was passed 
in his presence that the necessary co¬ 
pies be supplied. There is no order on 
the application about payment of any 
advance. In the circumstances it is 
urged that the learned Senior Subordi¬ 
nate Judge should, at any rate, have 
granted extension of time under S. 6, 
Limitation Act. This contention appears 
to me to be justified. The learned Se¬ 
nior Subordinate Judge does not appear 
to have considered the question of ex¬ 
tension of time at all, though it was 
raised. The circumstances of the case 
were such that an extension of time 
was, in my opinion, justifiable. I hold 
that the learned Senior Subordinate 
Judge acted with material irregularity 
in rejecting the appeal without consi¬ 
dering the question of extension of time 
under S. 5, Limitation Act. 1 there¬ 
fore accept the petition and setting 
aside the order of the learned Senior 


Subordinate Judge remit the case to him 
for re-clerision. Costs will follow liual 
derision. 

V.S. Petition allowed. 
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Bride, J. 

S. V. Smith —Judgment.debtor—Peti¬ 
tioner. 

V. 

Vnui CJtnud Kai^ii) —Decree-holder 
Opposite PiU ty. 

Civil Revn. Petn. No. Go of 1932, 
Decided on 11th Octolier 1932, against 
order of Addl. Sm. C. C. Judge, Lahore, 

D/. 10th July 1931. 

■ Provincial Insolvency Act (1920). S. 31 
Debt after adjudication— Protection order 
can be obtained. 

Tbc wording of S. 31 is very wide and projec¬ 
tion order can be obtained by tbe debtor even 
when a debt is incurred after the adjudic .tioii. 

[P 251 C 2] 

]\Iohn7nviod Aloniet —for Petitioner. 

lU. L. Sethi —for Opposite Party. 

Order. — This is a pclition for 
revision of the order of the Small 
Cause Court, Lahore, dismissing an ap¬ 
plication under 0._ 21, K. 40, Civil 
P. C., for exemption from arrest in 

execution of the decree. 

It appears that the debt which was 
the subject-matter of the decree had 
been incurred after the petitioner had 
been adjudicated an insolvent. The 
learned Judge of the Court below has 
dismissed the application on the ground 
that O. 21, R. 40 was not strictly 
applicable inasmuch as the petitioner 
had not appeared before him, in obe¬ 
dience to a notice nor had he been 
arrested in execution of a warrant. 
Secondly, he thought that it was open 
to the petitioner to secure a protec¬ 
tion order from the insolvency Court. 
As regards the latter point the learned 
counsel for the petitioner urges that no 
protection order could be obtained from 
the insolvency Court as the debt in ques¬ 
tion had been incurred after adjudica¬ 
tion. The wording of S. 31, Provincial 
Insolvency Act, however seems to be 
very wide and as at present advised l am 
not prepared to hold that no protec¬ 
tion order could be obtained by the 
petitioner. Apart from this however it 
seems to me that it is open to the 
petitioner to appear before the Court 
below even now in obedience to the 
notice issued to him and plead for 
exemption from arrest on the ground 
of poverty or any other ground which 
he may have put forward. As the learn¬ 
ed Judge of the Small Cause Court has 
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remarked the petitioner’s application 
was rejected because the requirements of 
O. 21, R. 40 had not been fulfilled. 
If those requirernents are now fulfilled 
the petitioner will be able to present 
his case in the Court below and ob¬ 
tain an order on his application on 
merits. In these circumstances I am 
unable to find any adequate ground for 
interfering in revision with the order 
passed by the Court below. I dismiss 
the petition but taking into considera¬ 
tion all the circumstances I leave the 
parties to bear their costs. 

R-K. Pelition dismissed. 
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Bhide, J. 

UdIioDas and others —Plaintiffs—Ap¬ 
pellants. 

V. 

Mehr Bakhsh and others —Defendants— 
Respondents. 

Second Appeal No. 1817 of 1931, De¬ 
cided on 4th November 1932, from de¬ 
cree of Dist. Judge, Dera Gliazi Khan, 
D/- 15th July 1931. 

(a) Practice—Appellate Court should not 
make out new case for party. 

I’lie Judge of an api^llate Court is not justified 
in making out a new case for a partv which ha 
has not taken in the lower Court. [P 262 C 2] 

(b) Vendor and Purchaser— Sale being 
complete, subsequent discovery of defect in 
vendor’s title, cannot avoid sale. 

When a sale is complete and a conveyance is 
executed, vendee cannot avoid the sale on sub¬ 
sequent discovery of defect in vendor's title un- 

le-^s there has been fraud. His remedy lies merely 
to sue for damages: 52 Cal. 914, Liel. on. 

^ ^ _ [P 263 0 1] 

(c) transfer of Property Act (1882), S. 54 

Oral sale is valid in Punjab. 

Transfer of Property Act not being in force in 
the Punjab an oral sale is valid. [P 0 1] 

(d) Transfer of Property Act (1882), S. 41— 
Some of cosharers shown as owners in revenue 
records—Transfer by such cosharers—Sale 
cannot be challenged by other cosharers. 

Where some of the cosharers are shown in the 
Revenue Records for a number of years as owners 
and they were mortgaging the land, a sale by 
such cosbarers cannot be challenged by the other 
coshaiers and the vendee stands in the position 
of the vendors and any defence available to them 
is open to him ns regards the title to the pro* 
perty : 46 All. 377 and 31 C. IV. N. 205, ReJ 

[P 263 0 Iv] 

(e) Vendor and Purchaser—Vendee pur¬ 
chasing and mortgaging same property to 
vendor—Suit by vendor on mortgage—Vendee 
Cannot set up title in third person. 

Where a purchaser of certain property mort¬ 
gages the same after the sale to the vendor, in a 
suit by the vendor on the mortgage, the vendee 
cannot set up title in a third person : A. I. R. 
1923 Pat. 203 and A, I. R. 1923 Oadh 57, Ref. 

[P 263 C 2] 


Ckandar Gupta and Faqir Chand —for 
Appellants. 

Ghnlam Mohiuddin —for Respondents. 

Judgment .—The plaintiffs in this 
case purchased two houses from Ilahi 
Bux and Alla Diwaya on 14th April 
1924, by a registered sale-deed and 
sold the same orally to Mehr Bux, de¬ 
fendant 1, a few. months later. Out of 
the sale price Rs. 75 were paid in 
cash and in lieu of the balance of 
Rs. 600 Mehr Bux mortgaged the same 
property in favour of the vendors by 
a deed dated 7th October 1924. Ghu- 
1am Hussain (defendant 2) stood surety 
for payment of the mortgage-money. 
The plaintiffs instituted the present suit 
on 9th April 1929 for recovery of 
Rs. 1,023-7-0 on the basis of this 
deed. Defendants pleaded that the 
plaintiffs had no title to the houses and 
the mortgage had been obtained by 
fraud. The trial Court held that no 
fraud was proved and decreed the 
claim. On appeal the learned District 
Judge held that although fraud had 
hot been established, the contract was 
vitiated by “misrepresentation” and the 
defendants were entitled to avoid it. 
The appeal was accordingly accepted 
and the plaintiffs’ suit was dismissed 
with costs. Plaintiffs have now preferred 
a second appeal. 

It has been urged on behalf of the 
appellants that the learned District 
Judge was wrong in setting up a new 
case as regards “misrepresentation” 
for the defendants, that the defendants 
as mortgagors were not entitled to plead 
in this case that their title was defec¬ 
tive, and that the plaintiffs had acted 
in good faith and their sale was valid 
in view of the principle laid down in 
S. 41, T. P. Act. It was further con¬ 
tended that even if there was any defect 
in the title, the sale having been com¬ 
pleted and no fraud having been estab¬ 
lished, plaintiffs could only sue for da¬ 
mages. 

These contentions appear to me to 
be well-founded. The defendants had 
alleged fraud and given particulars 
thereof. These have been fully discussed 
in the judgment of the trial Court, 
which held that no fraud was proved. 
Jn the circumstances, the learned Dis¬ 
trict Judge was, in my opinion, not jus¬ 
tified in making out a new case of 
“misrepresentation.” Moreover, the' sale 
in this case was complete. The sale was 
an oral one. Part of the consideration 
had been paid, and the defendants 
having accepted the sale, had further 
mortgaged the same property in favour 
of the vendors. It has been held that 
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when defect in vendor’s title is dis¬ 
covered after the execution of a con¬ 
veyance and there has been no “fraud,” 
the vendee cannot avoid the sale, but 
his remedy lies merely in a suit for 
damages: cf. Eastern Mortgage and 
Agency Co., Ltd. v. Mahomed Ftizltd 
Karim (1) and Gour’s Law of Transfer 
of Property, p. 771, para. 1199, 
6tli Edn.. It was urged on behalf of 
the respondents that there was no “con¬ 
veyance” in the present instance, but 
the Transfer of Property Act not being 
in force in this Province, an oral sale 
is valid. It would thus appear that the 
defendants’ remedy lay in a suit for 
damages, even if their allegation that 
the plaintiffs’ title was defective is ac¬ 
cepted as correct. It may however be 
pointed out that defendants did not 
institute any suit for possession of the 
property and there was no finding given 
against them that they cannot get the 
whole or any portion of the property' 
sold to them. The plaintiffs had pur¬ 
chased the property from Alla Diwaya 
and Ilahi Bux as stated above. It was 
alleged by the defendants in the Courts 
below that one Maula Dad was- the real 
owner of the property, but this position 
was given up before me in view of the 
evidence on the record. It was however 
urged that it was proved by the evi¬ 
dence on the record that there were 
other cosharers in the property and 
Ilahi Bux and Alla Diwaya could not 
sell more than their share. As regards 
this contention, the learned counsel for 
the appellant pointed out that Ilalu 
Bux and Alla Diwaya had been shown 
in the revenue records for a number of 
years as the owners of the property and 
had previously mortgaged it. He con¬ 
tended that according to the principle 
laid down in S. 41,, T. P. Act, the 
other cosharers would not be in a posi¬ 
tion to chg-llenge the validity of the 
sale, in the circumstances of the case: 
cf. Mabarakunnissa Bihi v. Mahomed 
Raza Khan (2). This contention also 
seems to be prima facie sound. The 
defendant Mehr Bux stands in the shoes 
of the plaintiffs so far as the title to 
the property is concerned and any de¬ 
fence available to the plaintiffs would 
be available to him also: cf. Ghulam 
Sidhique Khan v. Jogendra Nath (3). 

The defendant Mehr Bux did not 
however institute any suit for posses¬ 
sion of the property as stated above. 

' i. AIR 15^26 Cal S85=90 I O 851=52 Cal 
914. 

iJ. A I R 1924 All 384=79 I O 174=46 All 
377 

tefl. A I B 1926 Cal 916=96 I 0 199. 


The question whether they will be de¬ 
prived of any portion of the property 
as a result of the claim of the other 
cosharers has yet to be decided. As 
stated above, in view of the principle 
laid down in S. 41, T. P. Act, it is 
quite likely that the claim of the other 
cosharer may fail. The present claim is 
against the defendants as mortgagors 
and it is not open to them_ to set up 
the title of a tliird person in the pre¬ 
sent suit: cf A. /. ^.1923 Pat. 203, 
Brif Mohan Lct v.Chandrika Singh (4)/ 
For reasons given above, I hold that 
the decision of the trial Court was cor¬ 
rect. I accept the appeal and restore 
the decree of the trial Court with costs 
throughout. 

K.s. Apv^'al accept^, _ 

"IT'a'i' R 1023 O^h’ 57^0 10 9:30=25 0 C 
251. 
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Defendant—Appellant. 

V. 

Aivta, Sinfjh —Plaintiff—Respondent. 

Second Appeal No. 225 of 1932, De¬ 
cided on 6th July 1932, against decree 
of Senior Sub-Judge, Amritsar, D/- 12th 

November 1931. . 

Civil P. C. (1908), O. 39, R. 1—Injunction 

_Whether obtained without reasonable and 

probable cause—Finding of fact. 

In India, the question whether an injunction 
was obtained without a reasonable an^d probable 
cau^e is purely oneof fact: 25 Bom. D:-12 {i'. 0.), 
Foil, A. I. R. 1930 Cal. 302, 7wt ^ 

Nawal Kishore —for Appellant. 

Uargopal — ior Respondent. 

Judgment. —This second appeal arises 
out of a suit for damages based on the 
allegation that the defendant had mali¬ 
ciously obtained a temporary injunction 
and kept the plaintiff out of possession 
of certain house property. Both the 
Courts below have found that the injunc¬ 
tion was obtained without reasonable 
and probable cause. An objection was 
raised on behalf of the respondent that 
the finding of the Court below in this 
respect being one of fact, no second 
appeal lies. The learned counsel for 
the appellant contended that the ques¬ 
tion whether the injunction was obtained 
without reasonable and probable cause 
is a mixed question of fact and law and 
cited Nagendra Nath Roy v. Basania 
Das (1), in support of the contention. 
The learned counsel for the respondent^ 
on the other hand, relied on a ^ling oi 
their Lordships of th e Privy Cou r^u: 
A I B 1930 Oui 392=125 1 O 067=57 Cal 
25. 
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vL. Pcs'onjl Aiunchcrji Aiodi v. Queen 
Insurance Co. (2). The latter ruling 
clearly shows that in India, at any 
rate, the question whether there was 
reasonable and probable cause in such 
a case is purely one of fact. Under 
the circumstances the contention of the 
learned counsel for the respondent must 
prevail. I dismiss the appeal but, in 
view of all the circumstances, I leave 
the parties to bear their costs. 

It _ A p pro I rl iam i ssed 

(luoi) its Horn 3f2=‘2 nom L li 
C \V N 781 (P C). 
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Bhagwan l)as~ PlaintifT —Appellant. 

V. 

Tikaya Ham and others —Defendants— 
Respondents. 

Second Appeal No. 385 of 1932, De¬ 
cided on 20tli October 1932, from decree 
of Dist. Judge, Mianwali, D/. 7th No¬ 
vember 1931. 

(a) Civil P. C. (1908), S. 19—Option to file 
suit at two places—Institution of suit at one 
of such places does not deprive plaintiff of 
his good faith—Limitation Act (1908), S. 14. 
There can bo no manner of doubt that if two 

Court« have jurisdiction to try a suit it is initi¬ 
ally the privilege of the plaintifi to decide in 
Tvhich Court be would file tho suit and the oxer- 
cise of this option by filing it in a particular 
Court does not affect the question of jurisdic¬ 
tion or his bona fides. The mere fact therefore 
that the plaintiff instituted the suit in the civil 
Court at X instead of at P, because it was con¬ 
venient for bm to do so, does not indicate that 
he did not institute the suit in good faith. 

„ , CP 264 C 2] 

(b) Limitation Act (1908), S. 14—In order 
to get benefit of S. 14 plaintiff must show 
that he acted in good faith. 

In order to get the benefit of S. 14 the plain¬ 
tiff must show' that he acted in good faith, in 
other words, the test is whether the plaintiff be¬ 
lieved and bona fide believed that his suit could 
bo instituied at X and not at Y. [P 265 C 1] 

(c) Limitation Act (1908), S. 5—Honest be¬ 
lief of appellant regarding adequacy of court- 
fee while presenting memorandum—Delay in 
giving adequate court-fee may be condoned. 

Where the appellant honestly believed that he 
paid the proper court-fee when he originally pre¬ 
sented the memorandum of appeal which was ad¬ 
mittedly within time: 

Held: that under the circumstances the delay 
in paying tlie adequate court-fee should be con- 
doned. [P 265 0 1] 

M. L. Puri —for Appellant. 

Ganesh Dulta —for Respondents. 

Order. —Tliis second appeal arises 
out of a suit for damages for malici¬ 
ous prosecution. The suit was origfi" 
nally instituted in the Lyallpur District 
when admittedly it was within dme. On 


an objection by the defendant how¬ 
ever lo^ the jurisdiction of the civil 
Courts in Lyallpur to entertain the suit 
the plaint was returned to the plain¬ 
tiff^ to^ be presented in the Court having 
jurisdiction and it was consequently pre¬ 
sented in the Court of the Senior Subordi¬ 
nate Judge at Mianwali. It is conceded 
that on the date when the plaint was pre¬ 
sented in the Court of the Senior Sub¬ 
ordinate Judge of Mianwali the suit 
would have been normally barred by 
time, but the plaintiff claimed the be¬ 
nefit of the provisions of S. 14, Limi¬ 
tation Act, and contended that if the 
time taken by liim in prosecuting the 
case in the civil Court at Lyallpur be 
deducted his suit would be within time. 
The trial Court accepted this conten¬ 
tion of the plaintiff and held that the 
suit was within time. On appeal how¬ 
ever the District Judge came to the 
contrary conclusion. He held that the 
Lyallpur Court had no jurisdiction 
and the suit was instituted there for 
the convenience of the plaintiff, the 
underlying, idea being that the defen¬ 
dant had to come from a distance 
to defend the suit and would conse¬ 
quently be inconvenienced. He there¬ 
of ore held that on the facts stated 
above it could not be held that the suit 
had been instituted in the civil Courts 
at Lyallpur in good faith. 

There can be no manner of doubt that 
if two Courts have jurisdiction to try 
a suit it is initially the privilege of 
the plaintiff to decide in which Court 
he would file the suit and the exercise 
of this option by filing it in a parti¬ 
cular Court does not affect the ques¬ 
tion of jurisdiction or his bona fides. 
The mere fact therefore that the plain¬ 
tiff instituted the suit in the civil Court 
at Lyallpur, because it was convenient 
for him to do so, does not indicate 
that he did not institute the suit in 
good faith. The Senior Subordinate 
Judge seems to find that the question 
of jurisdiction was arguable, and there¬ 
fore it could not be asserted with any 
justification that the plaintiff had no 
r^sonable cause for believing that the 
civil Courts at Lyallpur had jurisdic¬ 
tion to entertain the suit. The Dis¬ 
trict Judge on appeal has not given 
any finding on this part of the case. 
The appellant’s counsel at one time 
attempted to argue that the suit could 
be properly and legally instituted at 
Lyallpur. This argument however is not 
open to him, because it has already 
been held that the civil Court at Lyall¬ 
pur had no jurisdiction to entertain 
the suit and no appeal was filed against 
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the order returning the plaint. The 
question still remains whether in insti¬ 
tuting the suit in the Court at Lyall- 
pur the plaintiff acted in good faith, in 
other words, whether the plaintiff really 
believed, and bona fide believed, that 
the suit could be instituted at Lyall- 
pur. If this be found in plaintiff’s fa¬ 
vour then he would be entitled to the 
benefit of S. 14, Limitation Act. There 
may of course, be other circumstances, 
which may deprive him of this benefit but 
they must be found and stated. As 
I have already stated the District Judge 
has given no finding on this point. 

A preliminary objection was raised 
on behalf of the respondent that tliis 
appeal is barred by time. It was con¬ 
tended that deficiency in (ourt-fee 
stamp was made good after the limi¬ 
tation had expired. The question whe¬ 
ther the court-fee stamp originally 
paid was insufifiicient is a debateablc 
one, and in any case, it appears that 
the appellant honestly believed that 
he paid the proper court-fee when he 
originally presented the memorandum 
of appeal which was admittedly with¬ 
in time. I consider that under the cir¬ 
cumstances the delay, if any, should 
be condoned and I order accordingly. 
On the merits of the case the Dis¬ 
trict Judge has found in favour of the 
appellant. In order however to deter¬ 
mine the question of the applicability 
of S. 14, Limitation Act, it is necessary 
to obtain a finding from the District 
Judge, whether the plaintiff believed 
in good faith when he^ filed his suit 
at Lyallpur that the civil Courts at 
LyaUpur had jurisdiction to entertain it 
and the District Judge will submit a 
finding on this matter either on the 
present record or after allowing the 
parties to produce further evidence if 
he considers such a course necessary 
and desirable. The case is remanded to 
him under O, 41. R. 25. Return within 
three months. The parties will have 
ten days for objections. 

Y.s. Case remanded, 
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Bhidb, J. 

LaoKhvian Das and others —Appellants. 

V. 

Dam Ckander —Respondent. 

Misc. First Appeal No. 600 of 1932, 

Decided on 14th October 1932, against 

order of Diat, Judge, Karnal, Camp Roh- 

tak, D/- 18th January 1932. 

-‘^^Succecsion Act (1925), S*. 232 and 276— 
IVUI in favour of religious institution—On 
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death of Mahant in charge his successor is 
entitled to Letters of Administration. 

Where a will is in favour of a religious institn- 
tion and the property is to bo manafiod by iho 
M.abant in charge and on tho doa'li of such 
Mahant his successor is entitled to claim lottora 
of administration with ro'pcct to the will. 

Ll' 2GD C 2] 

SUam^iir Chand—iov Appellants. 

D. C. Soni —for Respondent. 

Jiidgmcni. —This is an appeal from 
the order of the District Judge. Karnal, 
granting letters of administration to 
the respondent Ram Chandar in res¬ 
pect of a will e.xecuted by one Bhag- 
wana by which certain property ^yas• 
dedicated to a religious institution 
known as Tirath Pinclara. Two points 
have been raised in appeal: (1) that the 
execution of the will has not been pro¬ 
ved; and (2) that the original appli¬ 
cation was made by one Lajja Ram, 
but Lajja Ram having died the respon¬ 
dent Ram Chandar had no locus standi 
to continue the application. 

As regards the first point the lear¬ 
ned District Judge has discussed the 
evidence fully. The execution of the 
will is proved by the evidence of Sri. 
Kanth, one of the attesting witnesses. 
The other attesting witness was dead 
and hence could not be produced. There 
is also the evidence of certain other 
witnesses to whom the deceased had 
mentioned his intention of e.xecuting 
a will or the fact of his having exe¬ 
cuted it. The learned counsel admitted 
that there is nothing in the record to 
show that these witnesses were inter¬ 
ested or unworthy of credit. The wit¬ 
nesses have stated that Bhagwana was- 
hale and hearty and it appears that 
he himself took the will to Sri Kanth 
for securing his signature as an attest¬ 
ing witness. In the circumstances tho 
finding of the learned District Judge 
that the execution of the will by the 
deceased was satisfactorily proved is 
clearly correct. 

As regards the second point the will 
was in favour of Tirath Pindara, as 
stated above, and the property was to 
be managed by Lajja Ram Brahmchari 
who was apparently the Mahant in 
charge. On the death of Lajja Ram. 
Ram Chandar became the manager and 
under S. 232, Succession Act, he was 
entitled to claim letters of administra¬ 
tion with respect to the will. The lear¬ 
ned counsel for the ~appellant has to 
concede this point also. There seems 
to be no force in this appeal and it is 
therefore dismissed with costs. 

B.K. Appeal dismissed. 
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Tapp, J. 

Sant Iia7n and others — Defendants— 
Petitiones, 

V. 

Mutual Bank of India. Ltd. and a?u 
othc) —Plaintiffs and Defendants—Oppo¬ 
site Pai ties. 

Civil Revn. Petn. No. 9o of 1931, 
Decided on llth May 1931, from order of 
Senior Sub-Judge, Jhelum, D/. 23rd 
December 1930. 

(a) Civil P. C. (1908), S. 20(b) —Leave 
granted under S. 20 (b) without notice to 
opposite party—Order is not open to revi¬ 
sion nor can S. 107 be involced~"GovernTnent 
of India Act (1918), S. 107. 

Merely that a leave under S. 20 (b) i<5 granted 
without first issuing notice to opposite party 
does not amount to acting in the exercise of 
jurisdiction illegally or with material irregula¬ 
rity so as to justify an interfereuco in revision 
under S. 115; nor can such an order contemplate 
any grave or irreparable injustice so as to invoke 
the provisions of S. 107, Government of India 
Act. [P 266 C 2] 

(b) Civil P. C. (1908), S. 151 and S. 20 (b) 
•^Lea ve granted without notice under 
S. 20 (b)—Court can hear objections under 
S. 151. 

Since there is no remedy under the provisions 
of the Code, where leave under S. 20 (b) is gran¬ 
ted without first issuing notice to opposite party, 
the Court can in e.xorcise of the inherent powers 
under S. 151 bear any objection against such 
leave and pass order necessary in the ends of 
justice. [P 266 C 2; P 267 0 1] 

Gobind Bam Kha^ina — for Petitioners. 

Bain Lai Anand^ior Opposite Par¬ 
ties. 

Judgment. —The Mutual Bank of 
India Limited, Jhelum, through their 
Manager and General Agent, brought 
an action in the Court of the Senior 
Subordinate Judge, Jhelum, for recovery 
of Rs. 10,472-14-0, against three per¬ 
sons as proprietors of the firm Ralia 
Ram-Jai Ram carrying on business at 
Gujranwala alleging themselves to be 
.assignees of the amount claimed from 
one Nanak Chand, defendant 1 in the 
case. The alleged assignment was made 
on 22rid Deceml>er 1930, and on the 
23rd, that is, the following day, the 
plaintiff Bank applied to the Court 
under Cl. (b), S. 20, Civil P. C., for 
leave to bring their suit at Jhelum as 
the transferor defendant actually and 
voluntarily resided or carried on busi¬ 
ness or personally worked for gain 
•within the local limits of the juris¬ 
diction of the Jhelum Court. Leave was 
granted by the Court and notice of the 
transfer was given to defendants 2 to 
S on the 24th December and the suit 
xwas filed on 2nd January 1931, Against 


this order an application for revision 
has been filed on behalf of defen¬ 
dants 2 to 5, on the ground that the 
Court below before granting leave 
should have issued notice to the peti¬ 
tioners and heard and considered their 
objections. The learned Judge who ad¬ 
mitted the petition was doubtful whe¬ 
ther the order could be interfered with 
at that stage but thought the matter 
needed consideration. Notice, in his 
opinion, might not be a strict require- 
ment_ under S. 20, but on general 
principles one perhaps might be advis¬ 
able. A notice was also issued to the 
parties to show cause why the case 
pending in the Court of the Senior 
Subordinate Judge, Jhelum, should not 
be transferred to Gujranwala. 

Now, it seems to me that the present 
petition for revision does not lie. There 
is^ no doubt that the Court had juris¬ 
diction to grant leave and I find it 
difficult to hold that in granting leave 
in the exercise of its jurisdiction it 
acted illegally or with material irre¬ 
gularity in not first issuing a notice to 
the petitioners. I am also of opinion 
that the provisions of S. 107, Govern¬ 
ment of India Act, cannot be invoked 
for the purpose of the present case as 
it cannot be said with any reason that 
grave and otherwise irreparable injus¬ 
tice has been caused to the petitioners 
by the failure to issue a notice and 
hear and consider their objections, if 
any. The learned counsel for the plain¬ 
tiff Bank contended that part of Jiis 
cause of action arose in the Jhelum dis¬ 
trict by virtue of the assignment having 
taken place there and, consequently, 
under Cl. (c), S. 20, Civil P. C., he 
was entitled to bring his suit in the 
Jhelum District. This very argument 
helps to endorse the view that while 
notice was not required to issue under 
the law the circumstances were such as 
to render the issue of such a notice 
advisable. If the plaintiff Bank had 
relied solely on part of their cause of 
action arising in the Jhelum District 
and thus entitling them to bring their 
suit in that district the petitioners could 
have challenged this claim but any such 
challenge would be futile in view of the 
Court having given leave under Cl. (b), 
S. 20. 

It seems to me therefore that the 
necessities of the present case justify 
exercise of the inherent powers con¬ 
tained in S. 151, Civil P. C. As shown 
above, the petitioners have no remedy 
open to them under any provision of the 
Code and I am of opinion, that the 
ends of justice require that they should 
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be allowed an opportunity of raising* 
any objections they may have to prefer 
against the application of the plaintiff 
Bank for leave to bring their suit in the 
Jhelum District. For the above reasons 
I would accept the application 
setting aside the order of the Senior 
Subordinate Judge of 23rd December 
1930, granting leave under Cl. (b), 
S. 20, direct that notice do issue to the 
defendants petitioners in respect of the 
application made by the plaintiff Bank 
so that any objections the petitioners 
may have to make be heard and con¬ 
sidered by the Court which should then 
pass such order as it tliinks right and 
fit in the matter. I leave parties to 
bear their own costs. 

V.B./r.K. Order set aside. 
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Tapp, J. 

Imam Din —Plaintiff Appellint. 

V. 

Hizam Dian and others —Defendants 
Eespondents. 

Second Appeal No. 532 of 1931, 
Decided on 13th July 1931, against de¬ 
cree of Dist. Judge, Sialkot, D/- 24th 
January 1931. 

i Civil P. C. (1908), O. 7, R. 7—Relief gran¬ 
ted, which was not specifically claimed, 
should not bo inconsislont with rcHof cisinied 
or with case raised by pleadings. 

The power of Court to grant general or other 
relief not specifically claimed while uodoubted is 
always subject to the condition that the relief so 
granted is not inconsistent with that specifically 
claimed and with the case raised by the plea¬ 
dings. . CP 268 0 1] 

A light of ownership and a right ol easement 
are two totally distinct things. One is the 
right to hold, use and enjoy land or things to 
the exclusion of every one else, while a tight of 
easement is a-right in, to or over the property of 
another. One is a personal right while the 
other is annexed to the adjoining land or pro¬ 
perty (the dominant tenement) and runs with 
it, A relief arising out of a claim founded on 
the one is utterly inconsistent with relief on a 
clftini ba.s 0 d oa tb6 oth6r* CP1J63 C 2j 

Nawal Kishore —for Appellant. 

Nand Lai—(or Bespondents. 
Judgment .—^This second appeal arises 
out of a suit brought by the plamtiff 
alleging: (1) that he was a cosharer in 
.an open site lying between his hx^use 
and the house of the defendants and 
this site was jointly used by the par¬ 
ties* (2) that in the south-west corner 
of this site plamtiff had a door through 
which he used to pass to his house and 
• that he also orwned the wall on the 
-south of this site; (3) that during the 

of plaintiff defendants 1 apid 
Whad taken exclusive possession of tlie 


site in question, had built a slair-case 
in a portion thereof, opened a window 
in the southern wall and. having re¬ 
moved the frame of the phiinliff’s door, 
had put in their own frame and had 
also built a khura or bathing platform; 
and (4) that defendants 1 and 3 had 
deepened and covered a portion of a 
common drain passing through the 
court-yard wliich had obstructed the 
How of water in front of plaintiff's 
house and caused a bad smell to arise. 

Plaintiff claimed the following re¬ 
liefs: (1) a declaratory decree in res¬ 
pect of the joint ownersliip of the site 
and that defendants 1 and 3 had no 
right to erect the stair-case, window 
and khura, substitute their own door 
frame for that of the plaintiff and 
deepen and cover the drain; (2) an 
injunction requiring them to remove 
the above; and (3) a decree for joint 
possession with defendants of a half 
share in the open site. 

Defendants 1 to 3 contested all the 
claims set up by plaintiff and the trial 
Court finding against him on all the 
points raised dismissed the suit with 
costs. On appeal the learned District 
Judge rightly observing that the main 
question in the case was whether plain¬ 
tiff was a cosharer in the open site, 
held on a careful review of the oral and 
documentary evidence that this had not 
been established. Plaintiff consequently 
had no right to challenge the building 
of the stair-case, and the khura and as 
he had failed to prove his ownership of 
the southern wall he was not entitled 
to restrain defendants 1 to 3 from 
opening a window in that wall. In re¬ 
gard to the door frame and the deepen¬ 
ing and covering of the drain the lower 
appellate Court found that in the for¬ 
mer case there was no proof that the frame 
alleged to have been removed belonged to 
plaintiff and that in the latter case no 
ground for relief had been made out. 
It was urged before the learned Dis¬ 
trict Judge that he should decide whe¬ 
ther plaintiff had a right of way through 
the door and over the site to his house, 
but though evidence had been led on 
both sides, each way he declined to do 
so. The appeal tvas accordingly dis¬ 
missed. 

The finding of the learned District 
Judge as to plaintiff having failed to 
establish that he was a cosharer in 
the site has been challenged on the 
, ground that this is based on a mis- 
* interpretation of documents and in¬ 
correct legal presumptions. This con¬ 
tention is very easily disposed of by a 
reference to the documentary evidence 
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in question which shows that it has 
absolutely no foundation. There has 
been no misconstruction of documents 
nor have any wroii'^ legal presumptions 
been drawn therefrom. No question of 
law arises therefore and the finding of 
fact arrived at by the lower appellate 
Court in this particular cannot be ques¬ 
tioned in second appeal. The only other 
point urged was that as the matter of 
a riglit of way had been raised and 
developed in the case and evidence hav¬ 
ing been led thereon the learned Dis¬ 
trict Judge should have framed an issue 
and remanded the case for decision of 
this question. Mr. Nawal Kishore 
founded his argument on the rule of 
law that it is open to a Court to grant 
a relief not specifically claimed and 
that it is the imperative duty of the 
Court to make such amcndmcnis in 
issues or frame such additional ones as 
may be necessary for determining the 
matters in controversy between the par¬ 
ties. 

These propositions find expression in 
R.' 7, O. 7 and R. 5, O. 14, Civil P. C. 
He also cited Govind Rao v. Sita Ram 
Kesho (1) and Sliatnbha Paltar v. 
Abdul Radir (2) and also relied on 
Pulamada v. Ravtha (3), that where a 
higher relief is claimed but not proved 
a lesser relief may be given. The two 
decisions of their Lordships of the Privy 
Council referred to merely emphasize in 
the earlier case the principle contained 
in R. 7, O. 7, that in certain circum¬ 
stances relief not founded on the plead¬ 
ings may be granted and in the later 
case they drew attention to the provi¬ 
sions of R. 5, O. 14, then S. 149 of 
the old Code. Now the power of Courts 
to grant general or other relief not 
specifically claimed while undoubted is 
always subject to the condition that the 
relief so granted is not inconsistent with 
that specifically claimed and with the 
case raised by the pleadings. For in¬ 
stance, as in 25 /. A. 195, where the 
plaintiff and the defendant each claims 
to be exclusively entitled to certain 
lands, the Court may, where certain 
conditions exist, declare each to be en¬ 
titled to a moiety. In such cases there 
is no inconsistency between the relief 
claimed and that granted. In the pre¬ 
sent case we find plaintiff claiming to 
be a cosharer in a certain open site 
and over which lie passed to get to his 
house. This right of access arose out 
of his co-ownersliip and was not depen- ^ 

1. (1899) 21 All 63=25 I A 195 (P C). 

2. 11912) 35 Mad 607=39 I A 218=16 I 0 
250 (P C). 

S. (1888) 11 Mad 94. 


dent on any easement acquired by grant., 
prescription or necessity. 

So far as I can see, the evidence as 
to plaintiff passing over his site in order 
to get to his house was led in order to 
establish liis part ownership and not for 
the purpose of determining the right of 
passage itself. A right of ownership 
and a right of easement are two totally 
distinct things in my opinion. One is 
the right to hold, use and enjoy land or 
things to the exclusion of every o-ne 
else while a right of easement is a 
right in, to or over the property of 
another. One is a personal right while 
the other is annexed to the adjoining 
land or property (the dominant tene¬ 
ment) and runs with it. In my judg¬ 
ment a relief arising out of a claim 
founded on the one is utterly incon¬ 
sistent with relief on a claim based on 
the other. Finally, the learned counsel 
for the appellant drew my attention to 
an application of 31st October 1928, 
filed by plaintiff in which he alleged 
that defendants 1 to 3 had closed the 
door in dispute and thus completely 
barred all access to his house. I do not 
however see how ihis alters the position 
in any way. For the aforesaid reasons 
I find that the decision arrived at by the 
learned District Judge was correct and 
the appeal is accordingly dismissed with 
costs. 

K.K./r.K. Appeal dismissed. 
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Bhidb, J. 

Harnam Das —Plaintiff—Petitioner. 

V. 

Mangal Singh and another — Defen¬ 
dants—Opposite Parties. 

Civil Revn. Petn. No. 234 of 1932, 
Decided on 13th October 1932, against 
order of Dist. Judge, Gujranwala, D/- 
13th November 1931. 

Sikh Gurdwaras Act (1925), S*. 7 (3), ^10- 
and 31 (2)—Suit for possession—Notification 
under S. 7 (3)—Suit should be stayed—Plain¬ 
tiff should proceed under S. 10. 

Where during the pendency of a suit for pos¬ 
session of property claimed as a Dera of Udasis 
a notification is published under S. 7 (3), it is 
necessary for the plaintiff to present a ^tition 
under S. 10 of that Act if he wants to claim pos¬ 
session thereof. The proceedings in the suit 
should be stayed in view of the provisions of sub- 
S. (2), S. 31. [P 269 C 1] 

M. L. Pwrt—for Petitioner. 

Order .—This j^tition for revision 
arises out of a suit by one Bawa Har¬ 
nam Das for possession of certain pro¬ 
perty which was described as a dera of 
Udasis. The suit was resisted by the de¬ 
fendants who claimed it on behalf oi 
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a Singh Sabha. During the pendency 
of the suit a notitication was issued by 
the Local Government under S. 7 (3)» 
Sikh Gurdwaras Act, 1925, with res¬ 
pect to this property. The learned Sub¬ 
ordinate Judge however ignored this 
notification and proceeded to pass a 
decree for possession in favour of the 
plaintiff. An appeal was presented to 
the District Judge from this decision 
and it was brought to the notice of 
the Court that the proceedings were 
liable to be stayed under S, 31 (2), 
Sikh Gurdwaras Act, owing to the pub¬ 
lication of the notification under S. 7 
(3) of the Act referred to above. The 
learned District Judge in view of the 
mandatory provisions of the Sikh Gurd¬ 
waras Act set aside the decree passed 
by the trial Court and remanded the 
case for the proceedings being stayed 
and the record forwarded to the Sikh 
Gurdwara Tribunal in due course if 
and when the necessity arose. 

The plaintiff has now come up to this 
Court on the revision side and it is 
urged on his behalf that the learned 
District Judge has erred in the exer¬ 
cise of his jurisdiction in passing the 
abovementioned order. It seems to me 
however that the order passed by the 
learned District Judge is correct. The 
suit, as stated above, was for possession 
of property, which was claimed as a 
Dera of Udasis. When a notification 
was published imder S. 7 (3), Sikh 
Gurdwaras Act, it was necessary for 
the plaintiff to present a petition under 
S. 10 of that Act if he wanted to claim 
possession thereof. Consequently, the 
proceedings in the present suit had to 
he stayed in view of the provisions of 
Sub-S. (2), S. 31, Sikh Gurdwaras 
Act. In my opinion there has been 
no error in the exercise of the juris¬ 
diction by the learned District Judge. 
I therefore dismiss this petition. 

B.K. Petition dismissed. 
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Bhide, J. 

Mt. As Kaur and others —Dafendanfcs 
—Petitioners. 

V. 

Jagat Singh and another — Plaintiff 
and Defendant —Opposite Parties. 

Civil Bevn. Petn. No. 705 of 1931, 
Decided on 23rd May 1932, against order 
of Dist. Judge, Amritsar, D/- 12th No¬ 
vember 1931. 

Punjab Court* Act (1884), S. 41 (3)-Di.- 
trict Judge in deciding question of custom 
relying on Division Bench ruling—Refus 
to grant certificate cannot be revised. 


Where a District Jud 'o doclJos a ((iicstion of 
custom rolyiuR upon a ])lvisj«)u I'oncli iHiling of 
tbo High Court, which wiis CNaictly in point and 
was tmcontradiclod by authority, his n'fusal to 
grant a corlUicato cannot be interfered witli in 
revision: .1. I.ii. 11»25 l.ah 550, lU'f. LI* 200 C 2] 

Jawahar Singh — for Telitioners. 

Hem lidj Mo Ito j<ni ior^l^iv J^nycil — 
for Opposite Parties. 

Jiidgnieni. —This is a petition for 
revision of an order of the District 
Judge, Amritsar, refusing to grant a 
certificate under S. 41 (3), Punjab 

Courts Act, on a question of custom. 
The learned Judge was of opinion that 
it could not be said in the circumstances 
of the case that the evidence was con¬ 
flicting or uncertain. The learned coun¬ 
sel for the petitioner urges that the 
principal evidence in the case is the 
riwajiam, and as the answers to ques¬ 
tions No. 60 and 61 in the riwajiam 
were conflicting, a certificate should 
have been granted. 

It appears however that the learned- 
District Judge has relied on a Divi¬ 
sion Bench ruling of tliis Court in 
which the answers to these questions 
were considered, namely, A. /. R- 1925 
Lah. 556. The ruling relates to San- 
dhu Jats of the Amritsar District and 
the parties to the present case arc 
also Sandhu Jats of that district. The 
ruling is admittedly in point and the 
learned counsel also concedes that there 
is no other ruling which could be con¬ 
sidered to be on all fours with the 
present case. The learned District 
Judge having based his decision on a 
Division Bench ruling of this Court 
which is exactly in point and which is 
not contradicted by any other autho¬ 
rity that the learned counsel can cite, 
I do not think it can be held that the 
learned District Judge has erred nia- 
terially in the exercise of his jurisdic¬ 
tion in refusing a certificate in this 
case. The counsel for the petitioners 
referred to another point, namely, that 
assuming that the question of custom 
was rightly decided so far as the suc¬ 
cession of daughters to non-ancestral 
property is concerned his client would 
still be entitled to maintain that the 
gift in dispute was vaUd inasmuch as 
it was assented to by the nearest re¬ 
versioner. In support of this conten¬ 
tion he has cited Roshan v. Wadhawa 
(1). This point however does not ap- 
p>ear to have been raised in the appli¬ 
cation presented to the learned Dis¬ 
trict Judge. Moreover, it hardly raises 
any point of custom on wh ich a cer- 

l.*A I R“1931 Lah 495=184 I 0 197=13 
Lah 180. 
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tidcate would be necessary. I dismiss 
this petition with costs. 

S.H./h.K. Petition dismissed. 
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Bhide, J. 

Mohammad Umar — Defendant —Ap- 
pollant. 

V. 

UtoJiammad Ibrahim and others —Plain¬ 
tiff's—Respondents. 

Second Appeal No. 727 of 1930, De¬ 
cided on 21st October 1932, against de¬ 
cree of Adcll. Dist. Judge, Forozepore, 

D/- 1st February 1930. 

(a) Limitation Act (1908), Art. 120—Start* 
ing point depends on facts and relief sought 
in each case. 

The interpretation to be placed upon the ex¬ 
pression “when the right to sue accrues” in 
Art. 120, to a large extent depends on the parti¬ 
cular facts of the case to which the article is to 
be applied and'the relief sought: A. I. B. 1931 
hah. 2a8 and A. I. B. 1932 Mail. 589. Bef. 

[P 270 C 2] 

(b) Limitation Act (1908), Art. 120—Suit 
to declare that mortgage decree against wakf 
properties not binding—Plaintiff knowing of 
mortgage when it was sought to be enforced 
under decree—Limitation starts from that 
date and not from date of mortgage. 

A mortgage without possession bad been effected 
with regard to wakf pro['erty and a suit brought 
on its basis bad resulted in a decree. The plain¬ 
tiffs sued for a declaration that the decree was 
not binding on the property. 

Held : that limitation under Art. 120 com¬ 
menced to run from the date the plaintiff came 
to know of the mortgage, i- e., the date on which 
the mortgage was sought to be enforced and not 
the date on which the mortgage was executed : 
A. I. B. 1932 Mad. 5S9, Bel. on.\ 33 Mad. 31 and 
A. I. B. 1932 Bom. 15, Dist [P 271 C IJ 

Govind Das —for Appellant. 

Ghiilam Mohiiiddin —for Bespondents. 

Judgment. —This was a suit for a 
declaration to the effect that the pro¬ 
perty in dispute is "wakf property, 
that Pir Bakhsh, defendant 1, is not its 
owner and had no right to niortgage 
it and that the decree obtained by 
Mohammad Umar, defendant 2, agamst 
defendant 1 on the basis pf the mort¬ 
gage was null and void and the pro¬ 
perty could not be sold in execution 
of the said decree. The trial Court 
dismissed the suit, holdmg inter alia 
that it was time-barred. Ihe learned 
Additional Judge however took a con¬ 
trary view on the question and de¬ 
creed the suit. From this decision the 
mortgagee Mohairimad Umar has pre- 
ferred a second appeal. The main pomt 
argued was that of limitation. The 
learned counsel for the parties were 
agreed that the article applicable tor 
purposes of liniitation was Art. 120, 


Sch. 1, Limitation Act, according to 
which the period of limitation is six 
years from the timfe when the right to 
sue accrues. The learned counsel for 
the appellant has urged that the starting 
point for limitation was the date of 
the mortgage in favour of the appel¬ 
lant, viz., 1st April 1920, and the 
suit having been filed more than six 
years from that date was clearly time- 
barred as held by the trial Court. The 
learned Additional Judge has on the 
other hand held that the right to sue 
accrued to the plaintiffs only when their 
rights were threatened by means of a 
sale of the property in execution pro¬ 
ceedings in 1923. The question for 
decision is whether this view is cor¬ 
rect. 

The expression “when the right to 
sue accrues,” which defines the start¬ 
ing point of limitation for the purposes 
of Art. 120 is somewhat indefinite. 
That article is residuary one covering 
a variety of cases and the general 
expression has been probably used pur¬ 
posely by the legislature. It has been 
frequently pointed out that the inter¬ 
pretation to be placed upon the ex¬ 
pression "when the right to sue ac¬ 
crues” in Art.120 would to a largeextent 
depend on the particular facts of the 
case to which the article is to 
be applied and the relief sought, cf.^ 
A. I. R. 1931 Lah. Kandasami 

Pillai V. Munisami Mudaliar Ky). yn 
the present instance the subs'.antial reher 
claimed is a declaration that the property 
is not liable to be sold in execution 
of the decree. It is true that the mort¬ 
gage itself which resulted in the decree, 
was effected by Pir Bux in 1920, and the 
plaintiffs in their own plaint stated that 
the cause of action arose on the date 
of the mortgage. But as the learned 
Additional Judge has pointed out, the 
plaintiffs cannot be tied down to that 
statement and the date of the accrual 
of the cause of action must be deter¬ 
mined from the facts alleged and 
proved. 

In the plaint it is clearly stated that 
the mortgage had been effected by Pir 
Bux in collusion with the mortgagee 
and that the plaintiffs only came to 
know of it at the time of the auction 
sale. It was urged that the mortgage 
was with possession, but the appellant 
himself denied in the Courts below that 
he was in possession, vide last portion 
of application of defendant dated 22nd 
March 1927. In the circumstances 
there is .nothing to show that the 
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plaintiffs who were mere worshippers of 
the mosque had any notice of the 
mortgage till the mortgagee sought to 
enforce his rights by sale ot the pro¬ 
perty in 1923. It was urged on be¬ 
half of the appellant that the cause 
of action arose when the mortgage was 
effected and not when the planuitls 
came to know of it. Reliance was 
placed in tlus respect on Ottapurrakal 
V. Cherichil Pallikhal (2), and A. I. R. 
1932 Bom, 15, But as pointed out 
above, the starting point for limitation in 
cases of this type depends upon the 
nature of the suit and relief sought, hi 
Ottapurrakal v. Qhcrichd Pallikhal (2) 
and A. /. R, 1932 Bom. 15 the 
plaintiffs sought to set aside ceitain 
alienations. In the present case the 
plaintiffs are not asking for such a re¬ 
lief, but are merely asking for a de¬ 
claration that the property is not lia¬ 
ble to be sold in execution of the de- 
cree obtained by the present appellant. 
The facts of the present case seem to 
be on a par with those in Kandas\vatni 
Pillai V. Muniswami Mudaliar (1) on 
which the learned counsel for the res¬ 
pondents has relied. In that case also 
a mortgage had been effected with re¬ 
gard to trust property and a suit 
brought on its basis had resulted m a 
decree. The plaintiffs sued for a de¬ 
claration that the decree was not bind¬ 
ing on the trust. It was held by a 
Division Bench of the Madras High 
Court that limitation under Art. 
commenced to run from the date on 
which the mortgage was sought to be 
enforced. Their Lordships remarked as 

follows: 

“ The question is wben did the plaintiff s right 
to sue accrue? To determine this it is necessary 
to sea what is the nature of bis suit and of the 
relief sought. The suit was for a declaration that 
the mortgage-decree in the former suit was not 
binding on the trust property, nor for a decree 
setting aside the mortgage. The position was, 
that defendant 1 had borrowed money from ap¬ 
pellant and given him a simple mortgage in the 
trust property- That mortgage, not having been 
given for any purpose binding on the trust, could 
confer no rights over the trust property upon the 
mortgagee. He bad a mortgage which was un¬ 
enforceable against the trust property. Until bo 
did something to enforce that mortgage against 
the trust property what right to sue bad the 
plaintiff? “There can be no right to sue.” said 
their Lordships of the Judicial Committee in 
Bolo V. Kohlan (?), ‘until there is an accrual of 
the right asserted in the suit and its infringe¬ 
ment of at least a clear and unequivocal threat 
to infringe that right, by the defendant against 
whom the suit is instituted*.'* 

2. (1910) 88 Mad 31=6 1 0 698. 
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The learned counsel for tlic a]) icl- 
lant souglit to distinguisli this ru ing 
on the ground that the montage in that 
case was a simple one. But in ihe 
present case also although the mortgage 
was described as “baqubza.” possession 
had not been taken. There was ihcre- 
fore no actual infringement of plain¬ 
tiff’s rights until the decree was sought 
to be enforced in 1923; and reckoning 
limitation from that date the suit was 
admittedly within time. The fact that 
the property in suit is wakf was 
decided in a previous suit by this Court 
and the point was not pressed. It was 
however urged that a mere suit for decla¬ 
ration did not lie and that the plain¬ 
tiffs would have sued for the disposses¬ 
sion of the appellant. It appears how¬ 
ever that the plaintiffs did seek at 
one stage to add such a prayer, but 
as pointed out above the appellant liim- 
sclf stated that he was not in pos¬ 
session. In the circumstances this con¬ 
tention has no force. It was then urged 
that Pir Bux at any rate was in pos¬ 
session and even his possession was 
adverse. But the learned counsel for 
the respondents has pointed out that Pir 
Bux was the step-son of Mt. Bholo 
who created the trust and he had al¬ 
ready executed a document stating that 
he had no right in the property in suit. 
The appeal fails and is dismissed with 
costs, 

M.N. Appeal dismissed. 
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Bhide, J. 

Jagan Nath —Plaintiff—Appellant. 

V. 

Mt. Ghauli —Defendant—Besponffent. 
Second Appeal No. 2443 of 1929^ 
Decided on 24th October 1932, against 
decree of Dist, Judge, Ambala, D/- 3vd 
August 1929. 

(a) Stamp Act (1899), S. 36—Documeut 
put on record but not admitted as result of 
judicial determination —Endorsement under- 
O. 13, R. 4 not made — Stamp Insufficient- 
Court can reject document under Civil P. C. 
(1908), O. 13, R. 3. 

An insuflBciently stamped document was filed 
and some evidence was laken on it and it was 
marked as an exhibit for reference, but the 
endorsement required by O. 13, R 4 was not 
made. The next day the opposite party objected 
to the admissibility of the document and the 
objection was upheld. 

Held', that there was no judicial determina¬ 
tion of the question of tbo admissibility of the 
document till the objection was raised «nd the 
words “admitted in evidence” in S. So, Stamp 
Act, must be taken to mean let'ing in as a part 
of the evidence as a result 

tion of the question whether it can be admitted. 
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In evidence or not for want of stamp. Hence 
the Court could reject the document under 

0.13, R 3- /. 0. 003. 10 /. C. 834; 

a'. I. R. 1010 Naj. 141 aud A. I. R. 1020 Mad. 
522, Rcl on. 273 C 1] 

(b) Stamp Act (1899), Sch. 1.^ Art. 1—Ac¬ 
knowledgment and bond are distinct 
mise to pay cannot be deemed to ‘“eluded 
in acknowledgment — Stamp Act floyy;, 

S. 2 (S '. 

Tlicic is a clear distinction between an ac- 
K'noN\ Icdginciit” and a “bond” as defined in the 
St.iinp Act. and if a “promipo to pay” is im- 
porte I into an “acknowledement” tbe distinc- 
-tion between the two will practically disappear, 
when the acknowledgment is attested. A pro¬ 
mise to p.iv cannot be deemei to be ircUided in 
an ackiiowle Igment for the purpo-^c of the 

Sfunp Act; .1 l.n \'.mnaj. U1 
Ibl.ReJ. IP 216 2} 

Sham iir Chand —for Appellant. 

Asa for Respondent. 

Judgment. —This is a suit for re¬ 
covery of Rs. 1.388-0-9 on the basis of 
a bcihi account. The trial Court granted 
s. decree for Rs* 34* 10-3 only, ruling 
out as inadmissible in evidence, the en¬ 
try relating to the final balance on 
•which the plaintiff had rehed. This 
decree has been upheld by the learned 
District Judge in appeal and a second 
appeal has now been preferred to this 
Court by the plaintiff. The only two 
points reciuiring decision in appeal 
(1) Whether the entry relating to the 
final balance was rightly excluded by 
the Courts below as inadmissible m 
evidence. (2) Should the entry have 
been admitted in evidence on payment 
of penalty? The entry in question reads 

as follows: 

"hehha paya Ballu ha beta 
Bajput basnnda Jalauli. Rupaya 
liii-a. Angutha Ballu ha. Ek 
UgalH Alma Bam beta Sadi Bam Bamya Kot 

wala he zabani Balia Bajpat «■». 

The original bahi 1929* 

duced in the Court on 

and the evidence of an 
ness was recorded with reference to 
Tt without any objecuon b^ing raised 
on the opposite side. On the next day 
sLe mo?e evidence was recorded and 
th^ an objection was r^sed by the 
counsel for the defendant, that the above 
was inadmissible m evidence as 
^tamn thereon had not been can¬ 
celled The entry had already been 
marked as Ex P. 1 but had not yet 
be^n initialed or signed by the Judge 
af reared by O. 13, R. 4 Ci«l 
P C. The learned Judge upheld the 
objection raised by the defendant s 
counsel and ruled out the entry as m- 
admissible in evidence. It is urged on be¬ 
half of the plaintiff that the entry 
been brought on the record without 


objection on 10th May, the objection 
as to stamp could not be raised after¬ 
wards. It was further urged that the 
entry was tantamount to a bond and 
should have been admitted on payment 
of penalty, and that the decision of 
the Court below that it was only an 
acknowledgment and as such was not 
admissible in evidence even on pay¬ 
ment of any penalty is erroneous. As 
regards the first point the Courts be¬ 
low have relied upon Sundar Das v. 
Peoples Bank of India Ltd. (1), which 
undoubtedly supports the view taken 
by them. The learned counsel for the 
appellant has urged that that ruling 
does not lay down sound law and has 
relied on the following observations in 
Chuni Lai Tidsi Ram v. J\diila Bai 
( 2 ) : 

” 'Admitted in evidence’ means the act of 
letting the document in as part of the evidence; 
bub it must be letting in as a result of judicial 
determination of the question whether it can 
be admitted in evidence or not for want ofj 
stamp. In other words, the Court admitting it^ 
must have applied its mind consciously to the 
question whether the document is admissible orj 
not. It may, of course, happen in some cases 
that a document, which is not admissible for 
want of stamp, is allowed by the Court to go in, 
the question of stamp escaping its notice as 
well as the attention of the parties. In such 
cases the admission is a judicial determination 
of the question, because the Court let in tke 
document on its view that there was nothing 
against its admission.’’ 

The learned counsel has laid stress 
"on the latter part of the above obser¬ 
vations and has urged that as the do¬ 
cument was let in evidence without 
objection on 10th May, it should be 
taken to have been admitted on that date^ 
I doubt however if this is a proper in¬ 
terpretation of those observations. The 
observations seem to refer to those 
cases, where the question of stamp es¬ 
caped the notice of the parties as well 
as the Court during the course of the 
trial. It may also be pointed out that 
an objection as regards stamp was ac¬ 
tually taken at the very outset m the 
case reported as Chunni Lai Tulsi Ram 
Mula Bai (2), and the observations on 
which the learned counsel has laid 
stress cannot therefore be treated 
as anything' more than 
ter dicta.” The learned counsel for the 
appellant has drawn my attention ^ to 
the provisions of O. 13, R. 4 Civil 
P. C., and urged that “admission of 
a document” must precede the making 
of the endorsement prescribed by the 
rule. But even so, it does not follow 
tha t a document must be treated ^ 

1. (1912) 16 I O 834. 

2 , ( 1910 ) 6 1 0 903 . 
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admitted as soon as it is tendered and 
some evidence is led with regard to 
it without any objection. It is to be 
noted in tliis connexion that, accord¬ 
ing to O. 13, R. 3, Civil P. C.: 

**the Court may, at any stag© of the suit, 
reject any document, which it considers irrele¬ 
vant or otherwise inadmissible, recording the 
grounds of such rejection.” 

This rule must, no doubt be read 
subject to the provisions of S. 36, 
Stamp Act. But those provisions are 
of a stringent character and must be 
strictly construed. As pointed out in 
Chunni Lai Tulsi Ram v. Mula Bai 
(2) on which the learned counsel has 
relied the words “admitted in evidence 
must be taken to mean letting in as 
a part of the evidence as a result of 
judicial determination of the question 
whether it can be admitted in evidence 
or not for want of stamp. In the pre¬ 
sent instance, it cannot certainly he 
*&aid that there was any such determi¬ 
nation of the question till an objec¬ 
tion was raised on 11th May. The 
document has been marked as an ex¬ 
hibit for purposes of reference but the 
endorsement prescribed by O. 13, R. 4, 
Civil P. C., had not been made on it. 
If the endorsement had been made, 
it might perhaps have been urged with 
some show of reason that the endorse¬ 
ment was evidence of the document 
having been “admitted in evidence by 
the Court. But as the endorsement had 
not been made, it is unnecessary to go 
into that question for the purposes of 
this appeal. I may however note that 
in A. /. R- 1929 Mad. 522 it was 

held that if an endorsement is made 
only in the course of routine and it 
is clear that the Judge had not ap¬ 
plied his mind to the question oi the 
admissibility of the document, it will 
have no value in this respect. The 
decision in Sundar Das v. Peoples Bank 
of India Ltd. receives support l^om 
the view taken in Siia Ram v. \ha~ 
kur Das (3), and A. /.^ R. 1929 Mad. 
522 and is, in my opinion, if I may 
say so respectfully, perfectly sound. As 
regards the next point it would appear 
from the definitation of a “bond” that 
the person executing it must thereby 
oblige himself to pay money to other. 
On the other hand, the description of 
an acknowledgment as given in Art. 1, 
Sch. 1, shows that it must 

“not contain any promise to pay the debt or any 
stipulation to pay interest, or to deliver any 
goods or other property.” 

In the present instance the entry 
in question does not admittedly contain 
any promise to pay- The learn ed 
8. A I B 1919 Nog 141=60 I O 781. 
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counsel however urges that u pro¬ 
mise to pay must be inferred 
from the acknowledgment of tlic ba-| 
lance. In support of this argument lie 
has relied in this respect on Maiii Ram^ 
V. Rap Chand (4), Kahcnchand Onto' 
Ram V. Derya Rain Ajnritlal (5) and! 
Fateh Chand v. Gaiiga Singh (6). But 
this argument docs not appear to be 
sound. There is a clear distinction bet¬ 
ween an “acknowledgment” and a 
“bond,” as defined in the Stamp Act, 
and if a “promise to pay” is imported 
into an “acknowledgment,” the distinc¬ 
tion between the two will practically 
disappear, when the acknowledgment is 
attested in tliis case. As pointed out in 
Sita Ram v. Thakar Das (3) a pro¬ 
mise to pay cannot be deemed to be 
included in an acknowledgment for the 
purposes of the Stamp Act. A similar 
view has been taken in Hira Lai Sir~ 
car V. Queen-Empress (7). In my opi¬ 
nion the decision of the Courts below 
is correct and the appeal must there¬ 
fore be dismissed. In view of the 
technical nature of the points involved, 
however. I leave the parties to bear their 
costs in this Court. 

Ap peal di s missed, 

TTl9^r?3’'criV 1047=2 N L R l'30=88 I A 
165 (P C). 

5. A 1 B 1029 Lah 263=115 I 0 764=10 
Lab 745. 

6. A I R 1929 Lah 264=115 I C 853=10 
Lah 748. 

7. (1895) 22 Cal 757. 
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Addison and Agha Haidar, JJ. 

Hasan Mohammad and others—'PXv^xn- 
tiffs—Appellants. 

V. 

Mt. Bahishtan and others —Defendants 


—Respondents. 

First Appeal No. 860 of 1927, Deci¬ 
ded on 23rd November 1932, from decree 
of Senior Sub-Judge, Gujrat, D/- 20tb 
December 1926. 

(a) Hindu Law—Succession—Non-ancestral 
property—Daughter is preferred to collateral 
in fifth degree—Custom (Punjab). 

Where property is non-ancestral qua the col¬ 
laterals in the fifth degree of the propositus the 
dauchter of the propositus is a preferential heir. 

[P 274 C 1] 


(b) Hindu Law—Ancestral properly—Pro¬ 
perty deserted for eight generations becomes 
self’ac<|uired in hands of acquirer. 

The mere mention of the name of the common 
ancestor in the settlement pedigree tabic is in¬ 
sufficient to raise the presumption that the pro¬ 
perty has descended from him. Therefore land 
Vhicb had been deserted for eight generations be- 
comes self-acquired property of the perfcon who 
^turnsto t^ village after Us desertion and ,o- 
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acquire-? it and can no loneer be treated as the 
ancestral property: .l.r./? 1^‘27 Lah. 411; A.T li. 
1922 Lah. 320 and A. I. M. 1924 Lah. Gil, Foil, 

[P 274 C 2] 

Mukand Lai Puri and Mehr Chand 
Sud —for Appellants. 

Bashir Ahmad and Asadullah Khan — 
for Respondents. 

Addison, J. —Tl>e following pedigree 
tal)Ic is necessary in order to under- 
siaTid the present case: 

TATIAE 

I 


i 

Jayyat 

Descendants 

Plaintiffs 

pro-forma 

defendants. 


I 

Sultan 

1 

Descendants 

Plaintiffs. 


I 

Miau Khan 


1 


1 " 

Qadar Bakbsb 

I 

Kinian 


I 

died issueless. 


Umra, donor, defendant 1, 

The plaintiffs are collaterals in the 
fifth degree of one Umra, who has 
gifted 362 kanals 13 marlas of land 
to his daughter, Mt. Bahishtan, by a 
registered deed dated 8th April 1926. 
This suit is for the usual declaration 
that as the property is ancestral, the 
gift should not affect the plaintiff's’ re¬ 
versionary rights upon the. death of 
Umra. It was denied by the contesting 
defendants that the property was ances¬ 
tral qua the plaintiffs and it was plead¬ 
ed that Mt. Bahishtan and her husband 
were kept in the house by Umra in the 
capacity of khanadamad. Only two 
issues were framed, namely, whether 
the property was ancestral qua 
plaintiff's and whether Mt. Bahishtan 
was a khanadamad. The trial Judge 
held that the property was not ancestral 
qua the plaintiffs and that there was a 
custom of khanadamadi in the District 
of Gujrat and that Mt. Bahishtan and 
her husband were the khanadamads of 
Umra. On both of these findings the 
suit was dismissed and the plaintiffs 

have appealed. ^ , , , ■ 

If the property is held to be non- 

ancestral qua the plaintiffs it will not 
be necessary to go into the second issue 
as the daughter is admittedly a pre¬ 
ferential heir in such cases. In 1857 
the land was recorded to be in the pos¬ 
session of Qadar Bakhsh who was then 
a very old man. In 1868 the revenue 
papers show Kiman to be in possession. 
In 1891-92 Umra was recorded as 
being in possession and his possession 
continued up to the date of gift. Fur¬ 
ther, the remarks at the bottom of the 


Shajra Nasab of 1868 give the history 
of this village in some detail. These 
remarks show that the village was de¬ 
serted eight generations after it was 
founded by Sukha and Mukha and that 
it was re-settled about 1808 A. D. 
According to the Shajra Nasab, Tahar, 
the common ancestor of the parties, is 
in the eighth generation from Sukha. 
It was thus about his time that the 
village was deserted. It is obvious from 
this and from the fact that Qadar 
Bakhsh is a grandson of Tahar that it 
cannot be held that Tahar was one of 
the persons who came to re-settle in 
the village. It follows that the land 
must be held to be non-ancestral qua 
the plaintiffs. There is ample authority' 
to this effect. In Chanda Singh v. 
Mt. Banto (1), a Division Bench ofl 
this Court held that the mere mention) 
of the name of the common ancestor 
in the settlement pedigree table was 
insufficient to raise the presumption that 
the property had descended from him. 
while in Manohar v. Mt. Nandi (2), 
it was held that land which had been 
abandoned bacame the self-acquired 
property of the persons who returned 
to the village 20 years after its deser¬ 
tion and re-acquired it and could no 
longer be treated as the ancestral pro¬ 
perty of the descendants of the common 
ancestor who may have originally pos-i 
sessed.the whole village. To a similar 
effect is A. /. 1924 Lah. 677. 

The remarks at the bottom of the 
pedigree table of 1857 are not the same 
as those recorded in 1868 but in this 
case I have no hesitation in holding 
that the genialogical table of 1868 is 
to be preierred to that of 1857. The 
decision of the trial Court therefore was 
correct that the property is not ances¬ 
tral qua the plaintiffs. Tliis is suffi¬ 
cient to dispose of the appeal which 1 
would dismiss with costs. 

Agha Haidar, J .—1 agree. 
v.S. * Appeal dismissed,__ 

“ITa I R 1927 Lab 477=102 1 C 313=8 Lah 
684 ♦ 

2. AIR 1922 Lah 320=66 I C 399=2 Lah 
366. 
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Broadway and Coldstream, JJ. 

Abdul Bahim —Plaintiff— Appellant. 

V. 

Fateh Ullak and —Defendants— 

Respondents. 

First Appeal No. 2634 of 1926, De¬ 
cided on 7th Jtine 1932, against decree 
of Revenue Asst. Judge, Lyallpur, D/- 
6th July 1926. 
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(«) Civil P. C. (1908), S. n— Co-defendanU 
—In previous suit, one set of defendants 
admitting plaintiff's claim—Decision regard¬ 
ing admissibility of certain document in¬ 
directly necessary—Issue regarding admis¬ 
sibility of that document in subsequent 
suit between two sets of defendants would 
be barred. 

In the previous suit one set of defendanta 
admitted plaintiff’s claim. For the decision 
of the question in that suit it was necessary to 
decide whether a certain document was admis¬ 
sible in evidence, though no issue on that ques¬ 
tion was framed in the suit. 

Held: that the issue regarding the admissibi¬ 
lity of that document in a subsequent suit 
between the two sets of defendants would be 
barred by res .judicata: 21 Cil. 4'0; A. £■ 

1932 P. G. 161 and A. 1. B, 1931 G. 114, 
Bel on. [P 278 C 1] 

(b) Civil P. C. (1908), S. 11—Decision on 
question wbetber document is award or not 
acts as res judicata. 

The question whether a document was an 
award or not, is clearly not one of law alone, 
but has to be determined with reference to the 
evidence of the circumstances on which the 
document concerned came to be executed, and so 
a decision on the question may certainly act as 
res iudicaia: A. !• B. 1927 P. G. 102, Disc. 
and D*s«. [P 277 0 2] 

(c) P«rt performance — Plaintiff alleging 
that suit properties were partitioned by 
award—Defendant pleading that no final 
partition had taken place—Parties in pos¬ 
session of equal shares—Part performance, 
doctrine cannot be applied 

Where a plaintiff alleges that the suit pro¬ 
perties ave been partitioned by an arbitrator s 
award and that the parties are in possession of 
approximately equal shares, but the defeodaufe 
pleads that no final partition had taken place 
■ the doctrine of part performance cannot be 
applied to show that the award was acted upon. 

[P 278 C 1] 

(d) Evidence — Admissibility — Mere re¬ 
quest of counsel that record should be sent 
for does not result in placing on evidence 
every document contained in that record. 

Mere request of a counsel that a record should 
be sent for does not by itself result in placing 
on evidence every document contained in that 
record. The documents have to be stated to be 
relied upon and formally proved before they can 
bu admitted: A. 1. B. 1921 Lah. 119, Bel on. 

[P 278 C 2] 

J. N. Aggarwal and Mehr Chand 

Mahajan—iov Appellant. 

Badri Das and Iqbal Singh —for Kes- 

pondents. 

Coldstream, J .— ^This judgment will 
dispose of the two Appeals Nos. 2634 
and 2635 of 1926, the facts and the 
questions for decision in which are ad¬ 
mittedly the same. The suits froni 
which they arise related to areas of 
land in chak No. 207 and chak No. 224 
ia the Chenab Colony m the Lyallpur 
District. These lands were acquired m 
^ Sd'tiine of Fateh Din (father of Fateh 


Ullah, Abdullah, Nur Ullah and Barkat 
Ullah) and his brother Jhandu, lather 
of Abdul Rahim and Abdul Aziz,Arains, 
originally of Jullundur District. 

HAKIM ALI 


I i 

Fateh Din Jbaudu 


Abdul Kahim Abdul Aziz 


Barkat Ullah Abdullah Fateh Ullah Nur Ullah 

Fateh Ullah and Abdullah applied 
to the revenue authorities in 1922 for 
partition of the lands. Their applica¬ 
tions were opposed by Abdul Rahim 
who asserted that the lands had been 
partitioned by an arbitrator on 10th 
January 1920 and that the sons of 
Fateh Din and Jhandu had taken pos¬ 
session of their allotted shares (some 
areas having been left joint) in ac¬ 
cordance with the arbitrator’s award. 
The parties were referred to the civil 
Court and on 1st September 1925, 
Abdul Rahim instituted two suits in 
respect of the land in the two chaks 
which he claimed to be his by virtue of 
the arbitration praying for a declara¬ 
tion against the sons of Fateh Din to 
the ehect that the lands had been par¬ 
titioned and that Fateh Ullah’s and 
Abdul.ah’s appli-a.ions ior pariition were 
not competent. Abdul Rahim’s brother 
Abdul Aziz was impleaded as a pro 
forma defendant. The suits were re¬ 
sisted by the sons of Fateh Din (the 
petitioners for partition and their two 
brothers) who, while admitting that the 
lands had been partitioned in 1920 for 
temporary purposes, denied that there 
had been any final pariition by virtue 
of an award. They also pleaded that 
the document put forward by the plain¬ 
tiff as the alleged award marked as 
Ex. P. W. 8/A. B. was not admissible 
in evidence for want of registration. 

The suits were tried together by the 
Revenue Assistant, Lyallpur, in exercise 
of his powers as a Subordinate Judge 
of the First Class, proceedings being 
recorded for the most part in the suit 
relating to the land in chak No. 307 
(Appeal No. 2634 of 1926) and the 
following issues were struck: (1) Has 
the land in dispute been finally parti¬ 
tioned ? (2) Is the registration of the 

deed of partition, attached to the record 
of the case, not compulsory ? (3) If 
compulsory, what is its effect ? After 
hearing one witness produced by the 
plaintiff and before the examination of 
the second (Attar Chand,' Patwari) had 
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been concluded the Subordinate Judge 
on 1st March 1926, struck two more 
issues on a plea raised hy the plaintiff 
that the question of the admissibility 
of the document recording the alleged 
award was res judicata. The issues 
framed were: (1) Has it been decided 
in a civil Court that the registration of 
the deed of partition is not compulsory ? 
(2) What is its effect ? The hearing 
was adjourned “for citing the law.” 
On 15lh April 1926, proceedings' were 
again adjourned with the approval of 
counsel on both sides pending the arri¬ 
val of the records of “all cases between 
the parties,” which had been requisi¬ 
tioned from the High Court, as the 
presence of these records was necessaiy 

‘•for tbe decision of the case and disposal of the 
additional issues and for tbo advancement of 


arguments.” nn A 

Arguments were heard on the 22nd 
June and on 6th July 1926, the Sub¬ 
ordinate Judge gave judgment against the 
plaintiff holding that the document m 
dispute was a deed of 
pulsorily registrable under S. 

[ration Act, and that other ^ 

proof of its contents could not be heard 
Against this decision the plaintiff Abdul 
Rahim has P^-eferred the appeals 

before us through Mr. Jagan Nath 
Aggarwal. Mr. Jagan Naths conten¬ 
tions are firstly that , the document m 
miestion was determined, rigntly 
wrongly, to be an award (and therefore 
not compulsorily registrable under S. 17, 
Registration Act), in a suit to which 
the appellant and the ^respondents were 
oarty {Nur (Jlldh v. Abdul Rdhiff}^ 
etc ) decided by the Senior Subordi- 
fiate’judge. Lyallpur on 21stMay 1923. 
and that this decision made the ques¬ 
tion res judicata; secondly, that it the 
question was still open for adjudica¬ 
tion the finding that the document ^vas 
a dispositive deed of partition is in¬ 
correct. for the document was merely 
a recilal of a previously completed 
arrangement by an arbitrator 
thirdly, that even if the document was 
one compulsorily registrable the equit¬ 
able doctrine of part performance ought 
to have been applied and the partition 

given effect to. 

The dispute over the lands first ap¬ 
pears to have arisen after the death of 
Thandoo in 1900. An account of the 
previous litigation between the parties 
is given in the judgment by the Senior 
Subordinate Judge, Lyallpur, dated 21st 
May 1923, mentioned ^^ove (at p. 26 
of the printed book). The suit 
(No. 266) decided by ^hat judgment 
was instituted by Nur Ullah (defen¬ 


dant 4 in the present suit) for posses¬ 
sion of five squares of land in chak 
No. 224 (part of the property now in 
suit) which he claimed to be his sepa¬ 
rate property by virtue of a bequest 
by one Bathu. All the parties to'the 
present suit were impleaded as defen¬ 
dants. The suit was contested by 
Abdul Rahim and his brother only. 
They pleaded that Bathu was merely 
a benamidar for Fateh Din and Jhandu 
who had really acquired the land, to 
which all the sons of Fateh Din and 
Jhandu were entitled to succeed, apd 
asserted that there had been a compro¬ 
mise between the parties resulting in 
the five squares in dispute being in¬ 
cluded in a general partition of pro¬ 
perties between the sons of Jhandu and 
the sons of Fateh Din. In proof of 
their case Abdul Rahim and Abdul 
Aziz relied upon the document now 
under consideration as evidence of the 
fact that a partition had followed the 
compromise. Objection was taken by 
Nur Ullah to the use of this* evidence 
on the ground that the document was 
a partition deed and was inadmissible 
under the provisions of S.91, Evidence 
Act. The learned Subordinate Judge 
overruled the objection holding that 
(1) in any case the document was ad¬ 
missible to prove the fact of partition, 
citing on this point Wazir Alt v. 
Mdi^ub All (1); and (2) thatthedocu- 
ment was an award and therefore ex¬ 
empt from registration under Cl. 6. 
sub-S. (2), S. 17, Registration Act. 
The question is whether this decision 
is now binding on the defendants-res- 
tpondents. 

For the respondents Mr. Badri Das 
contends that the decision of 1923 can¬ 
not operate as res judicata because in 
the previous suit there was no conflict 
between Abdul Rahim the present ap¬ 
pellant, and the contending respondents, 
the sons of Fateh Din. He also takes 
the point that the previous decision 
was not upon a matter directly and 
substantially in issue in the former 
suit. He contends lastly that the matter 
decided was one of pure law and there- 
fore always open to re-decision.^ ^ If 
these contentions prevail the decision 
of the trial Court must, Mr. Badri Das 
argues, be upheld for the document iS 
not an award (and Mr. Jagan Nath 
does not argue that it is) but clearly 
a dispositive document purporting .-to 
recording an agreement to partition. 

The previous suit, as already noted 
was instituted by Nurullah and con¬ 
tested by Abdul Rahim and Abdul Aziz, 
1. A I B 1914 Lah 238=10 P R 1917. 
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the sons of Jhandu, Nurullah’s brothers 
being joined as defendants pro forma. The 
judgment in the suit itself emphasized 
the fact that the sons of Fateh Din 
had “a common interest against the 
sons of Jhandu,” while Barkat Ullah 
had actually been acting for Nurullah 
as his best friend. On one side it was 
contended that there had been a com¬ 
promise settling the title in the five 
squares then in suit; on the other this 
was denied, and it is manifest that in 
this conflict Nurullah’s brothers ad¬ 
mitted Nurullah’s exclusive title in the 
suit property, a position wholly incon¬ 
sistent with the claim set up by Jhandu’s 
sons. It seems to me impossible to hold 
in the circumstances that there was no 
conflict between the sons of Jhandu and 
their co-defendants, Nurullah’s brothers, 
on the question whether there had been 
a valid compromise. For the decision 
of this question it became necessary to 
adjudicate on the plea that there had 
been a partition in furtherance of the 
compromise. This adjudication could 
not be effected without determining 
whether the document concerned was 
admissible in evidence, a question neces¬ 
sary for the decision of the suit and 
therefore a matter directly and sub¬ 
stantially in issue between the parties. 
The mere fact that no distinct issue 
on the point was struck for trial is 
immaterial: see Dakhyntii Debce v. 
Dolegobind Choxdhry (2)—^-as is the 
fact that there was no active contest 
between the co-defendants: see Mating 
Sain Done v. Ma Pan Nyuan (3). The 
circumstances in the present case thus 
appear to me to fulfil the three condi¬ 
tions laid down as requisite for the 
application of the rule of res judicata 
between co-defendants by their Lord- 
ships of the Privy Council in Munni 
Bi V. Triloka Nath (4), namely, that 
(1) there must be a conflict between 
the defendants concerned; (2) that it 
must" be necessary to decide the con¬ 
flict in order to give the defendants the 
relief claimed (had the plaintiff suc¬ 
ceeded the sons of Jhandu could have 
appealed on the ground that their e>a- 
dence had been improperly excluded); 
and (3) that the question must have 

been finally decided. 

^ In- pressing his argument that the 
matter decided in the previous smt (1) 
was a question of law afone, (2) the 
decision of which must always be open 




2. (1894) ^ ™ 
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to redecision in a subsequent suit, Mr. 
Badri Das has refered us to Moti Sagar 
V. Dhatina Mai (5) a judgment of this 
Court which came before the Privy 
Council in further appeal. The judg¬ 
ment of their Lordships of the Privy 
Council is published in Dhanna Mai v. 
Moti Sagar (6). In that case it was 
decided that a document purporting to 
be a lease could not be regarded as 
something other than a lease simply 
because it was a unilateral document.- 
It was also held that the question whe¬ 
ther, on the facts proved, the defen¬ 
dants in the case were mere tenants ar 
will (as contended by the plaintiff) or 
were entitled to a permanent inheri¬ 
table right subject to payment of a fixed 
rent, was one of law, a previous deci¬ 
sion of which did not operate as res 
judicata and was also open to review by 
the High Court on second appeal. I 
see nothing in these judgments com¬ 
pelling us to hold that in this case, the 
question whether the document in dis¬ 
pute is an award or not is again open' 
to redccision. 

The judgments show that the lease 
put forward in that case was admittedly 
one which created a tenancy and the 
matter in issue was merely the question 
whether a lease drawn up as a unilateral 
document was or was not a document 
compulsorily registrable under the 
Registration Act. No question of ics 
judicata arose in connexion with this 
point. In the case now before us the 
matter in issue Uhe question whether 
the» document was an award or hPt; 
was clearly not one of law alone but 
had to be determined with reference 
to the evidence of the circumstances on 
which the document concerned came to 
be executed. The_ decision in such a 
matter may certainly operate as re? 
judicata. For this there is ample autho¬ 
rity to which I do not think it neces¬ 
sary to refer. The Privy Council in 
the course of their judgment certainly 
found that in the particular case before 
them, the question whether a tenancy 
was permanent or precarious was not 
itself a question of fact which could be 
agitated in second appeal, but their 
decision that the question was not 
res judicata by means of a previous 
decision of the District Judge was not, 
it seems, based on this finding but on 
the ground stated at p. 580 (of 8 Lali^) 
namely, that the District Judge must 
be taken to have withdrawn his pre¬ 
vious decision. As pointed out_y 
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Broadway, J., in the judgment of thi? 
Court, the District Judge had not in 
the previous litigation come to any de¬ 
finite decision on the point. Indeed, the 
nature of the tenancy had never been 
adjudicated upon (p. 1923 of the report 
in tile Indian Cases). 

I am therefore of opinion that the 
derision ot tlie Senior Subordinate 
Judge, Lyallpur, in Suit No. 266 that 
the document Ex. P. W. 8/A. B. is 
in fact an award and therefore admis¬ 
sible^ in evidence although unregistered 
is binding on Nurullah’s brothers and 
was not open to revision in the case 
bciore us. On this conclusion the ap¬ 
peals must succeed and it is not neces¬ 
sary to discuss at length the other 
.'ontentions urged by appellant’s coun¬ 
sel. I think it proper however to re- 
j'ord that I fail to see why in a case 
like this the equitable doctrine of part 
performance could be applied even if 
It was open to us to apply it in face of 
the statutory provisions of the Indian Law 
of Evidence. The admitted fact that 
the parties are individually in posses¬ 
sion of separate and approximately 
equal areas of the suit property is not 
incompatible with the defendants’ plea 
that no final partition has taken place 
and by itself does not show that an 
award has been acted upon. It is con¬ 
ceded by Mr. Jagan Nath that there is 
no evidence showing that in the land 
revenue records the parties are shown 
as exclusive owners of the areas in 
their possession. My decision that the 
document Ex. P. W. 8/A. B. mustrbe 
held to have been decided, as between 
parties to be an award and therefore 
exempt from compulsory registration 
must not, of couse, be understood to 
go any further than is expressed by 
these words. The question whether 
there was a final partition giving effect 
to a compromise and determining the 
parties’^ title in the areas taken into 
possession still remains to be decided. 
The learned Subordinate Judge who 
decided Suit No. 266 did not express 
any clear decision upon it. 

I wish to add here that if it had still 
been open to us in spite of the previous 
decision, to come to a finding on the 
question whether the document under 
consideration is or is not an award, we 
could not have decided it until the 
parties had been given an opportunity 
to produce all their evidence relating to 
the circumstances in wliich the docu¬ 
ment, was drawn up and signed by the 
parties. The plaintiff had summoned 
two more witnesses. We do not know 
what evidence they would have given. 


As already stated, the learned Sub¬ 
ordinate Judge abruptly closed the evi¬ 
dence and proceeded to decide the suit 
before the plaintiff’s evidence was com¬ 
plete. His decision on the point of res 
judicata certainly made it necessary for 
him to proceed to decide what was the 
nature of the document concerned but 
to do this it was surely necessary for 
him to hear all the evidence relevant 
to the question. The result is that the 
appeals are accepted and the cases re¬ 
manded to the lower Court for redeci¬ 
sion in view of this Court’s ruling 
that the document Ex. P. W. 8 A. is 
admissible in evidence. The Subordi¬ 
nate Judge will hear and consider such 
further evidence as the parties were 
entitled to produce. I note that the 
lower Court appears to have disre¬ 
garded the rules regarding the produc¬ 
tion and proof of documents having ap¬ 
parently admitted to the record a mass 
of documents which have not been 
formally proved or even stated to be 
relied upon by the parties. It is reason¬ 
able to suppose that some of these 
documents would have been proved by 
the Patwari, P. W. 2, had his evidence 
not been summarily cut short. Both 
parties wished the Court to refer to the 
previous records to which the order of 
15th April 1926, relates, but the mere 
request of a counsel that a record 
should be sent for does not by itself 
result in placing on evidence every 
document contained in that record. The 
attention of the lower Court is drawn 
to Maya Dhari v. Chunni Lai (7),which 
describes the procedure to be followed. 
The costs of these appeals will be paid 
by the respondents. 

Broadway, J .—I agree. 

_S .n./r.k. _ Case remanded. 

7. A I R 1931 Lah 119=131 I O 374. 
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Jai Lal, j. 

Mangladha Shah — Plaintiff— Appel¬ 
lant. 


v. 

Abdul Ghani — Defendant — Bespon- 
dent. 

Second Appeal No. 409 of 1929, De¬ 
cided on 18th October 1932, against 
decree of Dist. Judge, Attock, D/- 12bh 
December 1928. 

Landlord and Tenant—Rent suit based on. 
registered lease deed—Oral evidence to 
prove rescission of lease should not be Ad¬ 
mitted—Evidence Act (1872), S. 92. 

In a suit for recovery of rent for five yeaie, 
alleged to be due from the defendant under a regis¬ 
tered lease, the execution of the registered lease 
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was Rdmitted by tbe defendant, but ho alleged 
that he bad never taken possession of the land 
and that there was rescission of t\io lease. The 
plaintiff objected to tbe oral ovidetree led by the 
defendant, to prove the rescission of the lease 
which was registered, 

Held', that the view of the District Judge that 
oral evidence was admiS'ible under the circum¬ 
stances to prove the rescission of the lease was 
erroneous: A t. R- 1920 Lcih 873; A I R. 
1919 Mad, 833 and A. I. R. 1920 Rntn. 115, 
Rel..on. CP 279 0 1] 


Shamair Chand —for Appellant. 

Ghulam Mohiuddin — for Respondent. 
Judgment .—This second appeal arises 
out of a suit for recovery of Rs. 1,500 
as rent for five years, alleged to be 
due from the respondent under a re¬ 
gistered lease. The execution of the re¬ 
gistered lease was admitted by the res¬ 
pondent, but he alleged that he had 
never taken possession of the land. 
In the witness-box he stated that he 
took possession for a short time but 
found the land to be unsuitable for the 
purposes for which he had taken it and 
therefore by mutal agreement the lease 
was rescinded and possession of the 
land was restored to the plaintiff, who 
has since been in possession thereof. 
It may be mentioned that Rs. 300 had 
been paid by the respondent in advance 
as rent for three years. The case for 
the respondent was that this Rs. 300 
were allowed to be forfeited by the 
plaintiff in consideration of the rescis¬ 
sion of the lease. The District Judge 
has found that the defendant did take 
possession of the land originally, but 
soon after there was an agreement bet¬ 
ween the parties that the lease should 
be considered to be rescinded, Rs. 300 
being forfeited to the plaintiffs and in 
consequence of this agreement the 
plaintiff took possession of the property 
and during the period of five years tor 
which the rent is claimed the plaintiff 
and not the respondent has been in 
possession of the land. He has dis¬ 
missed the suit holding that a fresh 
agreement rescinding the lease has been 
proved. An objection taken by the 
plaintiff that oral evidence to prove the 
rescission of the lease which was re¬ 
gistered and which was required to be 
registered under the lavv could not be 
admitted. The view of the learned Dis¬ 
trict Judge that the oral evidence IS admis¬ 
sible under the circumstances to prove 
the rescission of the l^^e is erroneous, 
as will appear from Cftanaya Lai v. 

r'he>if\> (9.) and Jagannath v. Shank ar 

i o 424=9 

I B 1919 Mad 833=48 I 0 168=42 

Mad 4i; 


Ganpat (3), It has however been found 
by the District Judge that during the 
period for which rent is claimed by 
the plaintiff he himself was in actual 
possession of the land and that defen¬ 
dant was not in possession. In my 
opinion therefore there has been a 
failure of consideration and the plain¬ 
tiff is not for that reason entitled to 
recover any rent. 

The learned counsel contends that 
the finding of the District Judge that 
possession was with the plaintiff should 
not be accepted as binding in this 
Court and that the case should be 
remanded for further inquiry because 
no issue was raised on this question. 
The only issue on the merits which 
as framed was, whether the plaintiff 
was entitled to the rent claimed by 
him, but evidence was led by the plain¬ 
tiff to prove that the deiendant was 
in possession during the period for 
which the rent is claimed and to rebut 
this evidence the defendant produced 
some evidence which has been believed 
by the District Judge who has definitely 
given a finding on the question of 
possession. He has used this finding to 
support his conclusion that there was 
a rescission of the contract. In my 
opinion there is no necessity to re¬ 
mand the case and the conclusion of 
the District Judge on the factum of 
possession is conclusive. It ivas also con¬ 
tended on behalf of the appellant that 
there has been variation in the plead¬ 
ings of the defendant and that the 
Court has made out a new case (or 
him. There is however no force in 
this contention because both the par¬ 
ties understood in the trial Court and 
in the Court of the District Judge what 
their respective cases were and there 
was not misapprehension in this respect. 
Consequently 1 dismiss this appeal 
though on grounds different to those 
found by the District Judge and leave 
the parties to bear their own costs in 
this Court. 

v.S. Appeal dismissed._ 

"37“a“”I R 1920 Bo^ 115=54 10 889=44 
Bom 55. 
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Tek Chand, J. 

Ghiragh and others —Defendants—Ap¬ 
pellants. 

V. 

Gul Mohammad and others —Plaintiffs 
—Respondents. 

Second Appeal No. 711 of 1931, De¬ 
cided on 20th .luly 1932, against decree 
of Diet. Judge, Jullundur, D/- 24-1-31. 
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(a) Custom (Punjab)—Succession—Non-pro- 
prietary holding — Non-proprtetor entailing 
Forfeiture—Heirs of last holder are not en^ 
titled to succeed. 

In a non-proprietary holding succession to the 
rights of the non-proprietor arises only if the 
tenure is still in existence at the time of the death 
of the last holder. If by an act or conduct ou 
his part, the last holder has entailed the penalty 
of forfeiture, the proprietor is entitled to resume 
possession forthwith and the descendants or near 
collateral heirs of the non-proprietor who would 
have succeeded to the tenure on his death arc 
not entitled to step in and claim to be let in pos¬ 
session. The analogy of “reversioners” succeed^ 
ing to proprietary holding according to the per¬ 
sonal law of the last holder, does not hold good 
in the case of a non-proprietor. [P 281 C 2] 

(bj Custom (Punjab)—Succession — Life ten¬ 
ant can surrender estate and accelerate suc¬ 
cession only on relinquishment of entire 
estate—Hindu Law—Reversioner. 

Under Hindu law as well as Customary law a 
life tenant” bolding property can no doubt 
surrender the estate and laccelerate the succession 
of the next heir, but she can do so only if she 
completely effaces herself and relinquishes the en¬ 
tire estate to him: 17 P. R. 1902 aud 8 I. C. 558, 
P'olL [p 281 0 2] 

(c) Civil P. C. (1908), S. 11, ExpL 4—Ap- 
piicability. 

For applicability of Expl. i it is not only neces¬ 
sary that the defendant could have raised the de¬ 
fence in reply to the former suit, but it must also 
he shown that he was bound to do so: A. I. S. 
1929 Lak. 872, Foil. [P 282 0 1] 

Fakir Ghana —for Appellants. 

Achhru Ham —for Respondents. 

Judement .—In order to understand 
the facts of this case it is necessary to 
refer to the following pedigree table: 

SHEIKHA 

_I_ 

I ' I I 

Subhan Abdul Bahman Bahim alias 

=widow Mt. Sabo, Rahman 

deceased, (died sonless). 


Fir Bakh Ghaffar 

I I 

Chiragh, defendant 1. ^Abmad 

_ I 


Fazal ^lohammad Barkat Ali Wali Mohammad 

defendant 2. defendant 3. defendant 4. 

The plaintiffs-respondents are Afghan 
proprietors of house property in Basti 
Danishmandan, Jullundur City. More 
than a century ago their ancestor made 
over a house to Sheikha, ancestor of 
the defendants, as a raiyat on the usual 
non-proprietary tenure, the tenant agree¬ 
ing to i>ay to the proprietor cer¬ 
tain customary dues on ceremonial 
occasions. Sheikha died before the An¬ 


nexation, and on his death the house 
was occupied by his sons Subhan, Abdul 
Rahman and Rahim alias Rahman in 
three separate blocks, each block being 
regarded as a separate house held by 
the occupant thereof under the pro¬ 
prietor. Rahman died sonless long ago 
and it is stated that his “block” was 
taken possession of in equal shares by 
Abdul Rahman and the descendants of 
Subhan. Some time in the nineties of 
the last century, Abdul Rahman also 
died childless and his widow Mt. Sabo 
continued in possession. Soon after his 
death Mt. Sabo allowed Ghaffar and 
Pir Bakhsh, sons of Sabhan, to live 
with her in her house, and he also con¬ 
structed a chaubara and effected sonie 
other improvements with funds supplied 
to her by Pir Bakhsh and Ghaffar. 
Thereupon in 1896 the plaintiffs pro¬ 
prietors brought a suit for possession 
of the house occupied by Mt. Sabo, 
against her, Ghaffar and Pir Bakhsh,. 
alleging that according to the custom 
prevailing in the Basti, Mt. Sabo had 
no right to make additions to the house 
or to allow Ghaffar and Pir Bakhsh to- 
reside in it with her, without the per¬ 
mission of the proprietors, and that 
such unauthorized conduct on her part 
entailed forfeiture of the tenure and 
she was liable to ejectment. 

The defendants, Mt. Sabo, Ghaffar 
and Pir Bakhsh admitted that the plain¬ 
tiffs were proprietors of the house and 
they were the raiyat, but pleaded that 
they all held the house in suit 

as joint tenants and that the 

chaubara was not a new structure, 
but had fallen down and was rebuilt 
with the permission of some of the pro¬ 
prietors. They accordingly contended 
that they were not liable to ejectment. 
This suit was eventually decided by 
Mr. Kensington, Divisional Judge, Jul¬ 
lundur, on 6th December 1897. He 

found as a fact that the property which 
had been originally made over toSukhia 
(Sheikha) had been distributed among 
his sons, that consequently xhe defen¬ 
dants were not joint tenants of the por¬ 
tion then in dispute, but that it was 
held by Mt. Sabo alone. He also 
found that on her husband's death Mt. 
Sabo had brought his nephews to live 
with her, that this was a very natural 
arrangement to make in the circum¬ 
stances, and that the additions to the 
building which had been made were of 
a very pretty kind. As to what the 
effect of this conduct on the part of 
Mt. Sabo was, the learned Judge held 
that there was no clearly defined custom 
in such matters and that each case was 
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to be decided on its merits. He ac¬ 
cordingly passed a decree directing that 
the house in question shall remain in 
possession of Mt. Sabo for her lifetime 
subject to payment of the usual custo¬ 
mary dues to the plaintiffs, that during 
her life she was at liberty to allow Pir 
Bakhsh and Ghaffar to occupy the 
house with her, but that they would 
not thereby acquire any right as joint 
tenants, and that on the death of Mt. 
Sabo the house would revert to the 
plaintiffs proprietors against whom no 
claim would lie for compensation in 
respect of the additions or repairs to 
the building which had been made with¬ 
out the plaintiffs’ permission. 

Accordingly Pir Bakhsh and Ghaffar, 
and after their death their sons and 
grandsons, continued to . live in 
the house in question along with Mt. 
Sabo. Mt. Sabo died on 17th Septem¬ 
ber 1917, and after her death the 
plaintiffs proprietors took no action for 
nearly 12 years. On 1st June 1929, 
they brought the present suit against 
the descendants of Pir Bakhsh and 
Ghaffar for possession of the house in 
question alleging that on the death of 
Mt. Sabo the house reverted to the 
proprietors and the defendants were in 
wrongful possession. The defendants 
pleaded that on Mt. Sabo’s death they, 
being near collaterals of her husband, 
were according to well-recognized cus¬ 
tom entitled to succeed to his rights in 
the house and that their possession was 
not wrongful. The trial Court dismissed 
the suit, but the learned District Judge has 
decreed it holding that the question as 
to whether the defendants were entitled 
to occupy the house after the death of 
Mt. Sabo was res judicata by reason of 
the decision of Mr. Kensington in the 
previous litigation referred to above. 
The defendants have preferred a second 
appeal to this Court and the sole ques¬ 
tion for determination is, whether the 
rule of res judicata has been rightly 
applied to this case. 

It is conceded that the question, whe¬ 
ther according to the custorn applicable 
to non-proprietary holdings in the Basti, 
the house occupied by a non-proprietor 
(icvolv6s on his near collaterals on^ his 
death, was not directly raised or decided 
in the litigation of 1896-7, but it is 
urged that the matter is barred by the 
doctrine of “constructive res judicata, 
which is recognized by the legislature 

in Expl. 4 to S. 11, Civil P. C., 
whether it is laid down, that any mat- 
A ter which might and ought to have been 

S 'H ground of defence in the former suit 
il^U be deemed to have been a matter 


directly and substantially in issue in 
such suit. This contention lias found 
favour with the learned District Judge, 
who has held that, as in the iircvious 
litigation the prayer was for ejectment 
of Mt. Sabo as well as Pir Bakhsn and 
Ghaffar, and the latter were bound to put 
forward all possible grounds of defence 
and to urge that, even if the acts and 
conduct imputed to Mt. Sabo in that 
case entailed forfeiture of her tenure,. 
Pir Bakhsh and Ghaffar were entitled 
to retain possession by reason of “ac¬ 
celeration of succession.” 

In my opinion, Expl. 4 has no ap¬ 
plication to the case and has been 
w'rongly applied by the learned District 
Judge. In the first place, no question 
of “acceleration of succession” could 
possibly arise on the possible forfeiture 
of the tenure by Mt. Sabo. In a non¬ 
proprietary holding succession to the 
rights of the non-proprietor arises only 
if the tenure is still in existence at the 
time of the death of the last holder. 
If by an act or conduct on his part, 
the last holder has entailed the penalty 
of forfeiture, the proprietor is entitled 
to resume possession forthwith and the 
descendants or near collateral heirs of 
the non-proprietor who would liave suc¬ 
ceeded to the tenure on his death, are 
not entitled to step in and claim to be 
let in possession. The analogy of “re¬ 
versioner” succeeding to a proprietary) 
holding according to the personal lawj 
of the last holder does not hold goodj 
in the case of a non-proprietor. As an' 
illustration, it may be pointed out that 
a married daughter of a deceased non¬ 
proprietor who would be entitled to 
succeed to his self-acquired property 
does not succeed at all to a house held 
by the non-proprietary tenure; and an 
unmarried daughter succeeds only till 
marriage or death, wliichever is earlier. 
A daughter’s son, who is an heir to his 
self-acquired property has no right of 
succession at all. Again, remote col¬ 
laterals who, in the absence of direct 
descendants of the last owner, might be 
entitled to succeed to his property, are 
not allowed under the general custom 
prevailing in the Punjab to occupy a 
house held by him on a non-proprietary 
tenure. 

The analogy of “acceleration of suc¬ 
cession” is inapplicable to the present 
case for another reason. Under Hindu 
law as well ^as Customary law, a “life 
tenant” holding property can no doube 
surrender the estate and accelerate the 
succession of the next heir, but she 
can do so only if she completely effaces 
herself and relinquishes the entire 
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estate to him: cf. VJazlr Chand v. 
Makhti (1) and Bala Singh v. Khiishal 
Singh (2). In the case before ns, Mt. 
Sabo had merely allowed Pir Bakhsi 
and Ghaffar to reside in the house 
along with her. She had not stepped 
aside altogether, and had not relin- 
quished possession in favour of the so- 
called reversioners. The learned coun¬ 
sel for both parties have cited before 
me a large number of cases decided in 
rcfercjice to the provisions of Expl. 4 
to S. 11, but it is not necessary to dis¬ 
cuss them as they all proceed on their 
own peculiar facts. It is clear from the 
phraseology of the explanation, as well 
as the principle on which the doctrine 
is based, that it is not only necessary 
that the defendant could have raised 
he present defence in reply to the 
ormer suit, but it must also be shown 
ihat he was bound to do so: see inter 
alia Parshotam Singh v. Balwant Singh 
(3;. Now it is quite clear that the 
former case could not have been de¬ 
feated if the defence of the alleged 
right of Pir Haksh and Ghaffar to 
succeed to Mt. Sabo’s rights in the 
house in the event of her death had 
been raised at the time. Such a de¬ 
fence. if raised would have been really 
irrelevant to the decision of the dispute 
then before the Court. 

Mr. Achhru Ram has laid emphasis 
-on the fact that in his judgment Mr. 
Kensington had defintely laid doum that 
on the death of Mt. Sabo the house in 
dispute would revert to the (plaintiff) 
.proprietors. But this finding must be 
read in reference to the preceding sen¬ 
tences in the judgment, where it was 
held that they were not joint tenants 
with Mt. Sabo in the portion of the 
house occupied by her and that though 
during her lifetime she was “at liberty 
to allow Pir Bakhsh and Ghaffar to 
occupy the house with her; they would 
not thereby acquire any right as joint 
tenants.” I am therefore of opinion 
that the smt has been wrongly dis¬ 
missed as barred by the rule of res 
judicata. I accept the appeal, set aside 
the judgment and decree of the learned 
District Judge and remand the case to 
him for disposal of the remaining points 
arising in the appeal before him. Court- 
fee on tliis appeal sliall be refunded; 

■other costs shall be costs in the cause. 

% 

p.n./r.K. Case remanded. 

1. (1902) 17 P R 1902=16 P L R 1902. 

2. (1910) 8 I G 553, 

:3. A I R 1929 Lah 872=121 I C 428=11 Lah 
99. 
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Bhide, J. 

Balah'a Das Kothari and others —Ap¬ 
pellants. 

V. 

M. Muhammad Ishaq and others —Res¬ 
pondents. 

Misc. First Appeal No. 476 of 1931, 
Decided on 23rd June 1931, from order of 
Sub-Judgo, First Class, Lahore, D/- 9th 
March 1931. 

(a) Civil P. C. (1908), O. 39, R. 1—Order 
granting injunction is appealable—Notice to 
show cause against injunction is immaterial. 

Where a temporary injunction has been granted 
and would remain in force till cancellation, an 
appeal is competent from the order granting it 
and it makes no difference that conseq^uent to the 
order a notice was issued to show cause against 
the injunctiem. [P 288 C 1] 

(b) Civil P. C. (1908), O. 39, Rr. 1 and 3— 
No risk of irreparable injury—Drastic in¬ 
junction without notice cannot be granted. 

A drastic injunction without issuing notice 
cannot bo granted unless there is any risk of ir¬ 
reparable injury or grave inconvenience: A. I. B. 
1926 Lah. 435, Foil. [P 233 0 2] 

Manohar Lai and Ram Lai Anand — 
for Appellants. 

Baricat AH —for Respondents, 

Judgment. —;This is an appeal from 
a temporary injunction granted in a 
suit instituted by the plaintiff-respon- 
dents to restrain the defendants from 
interfering with the management or the 
affairs of a school situate in Lahore 
Cantonment. The facts alleged briefly 
were that the school was founded some¬ 
time about the year 1870 by Rai Baha¬ 
dur Seth Ram Rattan, but was sub¬ 
sequently handed over for management 
to the Cantonment Magistrate. The school 
remained under that management till 
the year 1930 when owing to certain 
communal differences proposals were 
made for handing over the management 
of the school to the Cantonment Board 
and a resolution was also passed by the 
Board consenting to take over . the 
management. ”■ Before however the 
management was actually transferred, 
defendants 1 to 3 instituted a suit in 
order to restrain the transfer, alleging 
that the school was (a private Hindu 
institution. This suit was compromised 
on 1st December 1930, and a decree 
was passed according to the terms of 
the compromise, which were to the 
effect that the control of the school 
should pass to the Lahore Cantonment 
Board and that it should be managed 
by the Board with the assistance of a 
managing committee on which different 
communities should be properly repre¬ 
sented. Thereafter however somehow 
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oi^olher the management of the scltool was 
taken over by the defendants and hence 
the plaintiffs instituted the present suit. 
After institution of the suit, the plain¬ 
tiffs applied for a temporary injunction 
restraining the defendants from inter¬ 
fering with the management of the 
school and an ad interm injunction was 
accordingly granted by the learned Sub¬ 
ordinate Judge on 9th March 1931. He 
directed a notice to issue to the defen¬ 
dants to show cause against the injunc¬ 
tion but fixed 1st May 1931, for tins 
purpose. An a result of this order, the 
defendants would have been required to 
close the school at once till 1st May 
1931 and hence they preferred an ap¬ 
peal from the order of the learned 
Subordinate Judge to this Court. 

A preliminary objection was raised 
that no appeal was competent as the 
learned Subordinate Judge had issued 
notice to the defendants to shovv cause 
against the injunction. But this only 
meant that the injunction would have 
been cancelled if sufficient cause were 
shown. As the injunction had been 
granted and would have remained in 
force till cancellation an appeal was. 
in my opinion, competent under 
O. 43 (1) (r), Civil P. C. On behalf 

of the defendants-appellants it was 
stated that the management of the school 
had been made over by the executive 
officer of the Cantonment Board (who 
has now taken the place of the Canton¬ 
ment Magistrate) to Rai Sahib Seth 
Ballab Das that the latter had appointed 
a committee for the sake of efficient 
management of the school. The defen- 
’ dants produced letters from the exe¬ 
cutive officer in support of this and there 
can be no doubt that the suggestion 
of the plaintiffs that the defendants had 
usurped the control of the school was 
wholly unjustified. 

It was urged on behalf of the plain- 
tiffs-respondents that.the executive officer 
was a trustee and had no authority to 
make over the control of the school to 
Rai Sahib Seth Balabh Das, that there 
was risk of the committee appointed by 
• .him mismanaging the school and misap- 
propriating funds and that the interest ,Df 
the school were likely to suffer as the 
Punjab Government had decided to 
withhold its grant from the school for 
the present. As regards the first point, 
there is no material before me to show 
^at the position of the executive officer 
was that of a trusted m the legal sense. 
Mo trust-deed or aijy otber; document 

beeni produced m, support of the 
tipnv-ril^bere is nojtog >tp 

thigit the comimt^^as lifcely^^^ 



mismanage the school. There were ap¬ 
parently certain charges of misappro¬ 
priation, etc., pending against the Head 
Master of the school, but the matter is 
in the hands of the Education Depart¬ 
ment and 1 do not think that question 
has really any bearing on the issue 
before me. As regards the decision of 
the Punjab Government to withhold its 
grant for the present, this is said to 
have been taken recently after the issue 
of the injunction. There is no material 
before me to show whether any mis¬ 
management on the part of the defen¬ 
dants was responsible for it. It can¬ 
not be believed that the executive 
officer would have handed over the 
charge of the school to Rai Sal^b Seth 
Balabh Das, unless there were good 
grounds for adopting that course and 
unless he thought that the school would 
be properly managed by him. It has 
been pointed out that all the communi¬ 
ties are not represented on the com¬ 
mittee. It would certainly have in¬ 
spired confidence if a few representa¬ 
tives of all the important communities 
in the Lahore Cantonment had been in¬ 
cluded in the personnal of the com¬ 
mittee and perhaps they would be well 
advised to do so even now. But tlus 
objection cannot be considered to be 
sufficient to justify the injuncuon issued 
by the Subordinate Judge, which would 
have had the result of closing the 
school at once, and consequent inter¬ 
ruption of the instruction of hundreds 

of students. 

The learned Subordinate Judge has 
given no reasons for issuing drastic 
injunction and after careful considera¬ 
tion of the facts before me, I have not 
been able to discover any. It is well- 
settled that an injunction of tliis kind 
is not granted unless there is any risk 
of irreparable injury or grave incon¬ 
venience: cf. A. /. R. 1926 Lak. 435. 
No such case has been made out by 
the respondents. On the contrary there 
is risk of such injury and inconvenience, 
if the injunction were allowed to stand. 
The learned counsel for the appel¬ 
lants stated that as a matter of fact, 
the plainliffs-respondents themselves are 
not anxious to retain control of the 
school and that negotiations have been 
going on for transfer of the control to 
the Cantonment Board. Correspondence 
was produced in support of this state¬ 
ment, from which it appeared that the 
matter has been delayed merely owing to 
the fact that the Northern Command has 
not yet given its consent to the proposal. 
I accept the appeal with costs and 
aside the order of the.learned Subordi- 
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nate Judge granting the temporary in¬ 
junction. 

v.B /r k. Appeal allowed. 
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.Tai Lal ard Monroe, JJ. 

Kishen Kishore — Petitioner. 

V. 

Cojyiviissioner of Income-tax —Opposite 
Party. 

Civil Ref. No. 19 of 1932, Decided 
on 9th November 1932. 

(a) Income-tax Act (1922), S. 34 — "Es¬ 
cape’’—Meaning and scope of. 

The expression "escape" in S. 34 connotes 
failure by the taxing authority to tax the in¬ 
come owing to accidental or deliberate omission 
by the asscssee to declare it or to some similar 
circumstances. It does not, however, include 
cases where the income is known or disclosed 
to the income-tax authority and has been the 
subject ol assessment which has bow’cvcr been 
sot aside by superior authority owing to some 
mistake in procedure or to the income being 
treated in a wrong category. [P 285 C 2] 

(b) Indorne-tax Act (1922), S. 9 (1) (4)— 
Impartible estate and rule of primogeniture 
—Junior member given allowance in lieu of 
share—Share allowance does not form part 
of income of family. 

Whore a family of two brothers was governed 
by the rule of primogeniture and owing to the 
consequent impartibility of the estate the junior 
member was given in lieu of bis share a sepa¬ 
rate allowance: 

Hfld: that allowance cannot form part of the 
income of the family or of the senior member. 

[P 286 C 1] 

(c) Hindu Law—Partition—Son in Puniab 
has no right to enforce partition during 
father’s lifetime. 

Though under the Mitaksbara system of 
Hindu law a son can enforce partition even 
during his father’s lifetime, in the Punjab this 
form of Hindu law is not in force: 106 P. .R* 
1917 (PB). Foil. [P 286 0 2] 

(d) Income tax Act (1922), S. 55 —Im¬ 
partible estate and rule of primogeniture— 
Such estate may be owned by a Hindu un¬ 
divided family—Impartible estate—Nature. 

An estate which is governed by the rule of 
primogeniture can belong to an undivided Hindu 
family and need not be the sole property of the 
person who has succeeded to it by^ the rule of 
primogeniture, and the assessable limit for the 
purpose of super tax when the bolder of such 
an estate is the head of the family is that fixed 
for a Hindu undivided family: 4 -Vnd. 250; 
17 Mad. 316; 38 All. 690 and A. I. B. 1921 P. C. 
62, Be/. [P287 C2] 

Badri Das —for Petitioner. 

B. C. Soni —for Cotnmr., Income-tax. 

Jai Lai, /.—This is a reference 
made by the Commissioner of Income- 
tax to this Court under S. 66 (2), 
Income-tax Act. The questions referred 
for the opinion of this Court are as 
follows: 


1935 

(1) "Whether in the circumstances of the 
case, the income of the petitioner for the assess¬ 
ment year 1929-30 can be said to have escaped 
assessment and whether S. 84 of the Act was 
correctly applied to it. (2) Whether, in view of 
the fact that the rule of primogeniture prevails 
in the petitioner's family and of the terms of the- 
award of Mr. Atkins, the petitioner can be said 
to be the sole owner of the impartible estate, the- 
taxable income of which has been assessed on 
him as an individual. (3) Whether the sum of 
Ks. 7,200 paid to Diwan Jai Gopal, the brother 
of tlie petitioner, as maintenance is an admis¬ 
sible deduction from the petitioner’s income 
under the head of property." 

The facts are these: Diwan Baha¬ 
dur Krishen Kishore is a Rais of La¬ 
hore. He has a brother Diwan Jai 
Gopal and has also sons. The brother 
is living separately from Dhyan Baha¬ 
dur Krishen Kishore and is paid a 
yearly allowance of Rs. 7,200 and is 
also given some buildings for his resi¬ 
dence. Diwan Raj Kumar, the father 
of these two gentlemen, having died 
there was a dispute between them about 
the succession to the estate and Mr. 
Atkins, who was Deputy Commissioner 
of Ferozepore at the time, was appomt- 
ed an arbitrator. He gave his award 
in which it was held that the family' 
was governed by the rule of primogem 
ture and ^ , 

"all that the younger sons could demaua was,, 
(l) their allowances and their houses for resi¬ 
dence; or (2) a lump of money and a final seve¬ 
rance from the estate ” 

Diwan Raj Kumar, it appears, had 
made a will before his death, and 
after considering the custom of the 
family and the terms of the ^ylU Mr. 
Atkins decided that Diwan Jai Gopal 
should have Rs. 120 per month as his 
allowance and should also be given 
separate residence out of the family 
estate. This allowance was subsequently- 
increased to Rs. 200 per month and 
finally to Rs. 7,200 a year. For the 
year 1929-30 the Income-tax Officer as¬ 
sessed Diwan Bahadur Krishen Kishore,. 
who for the sake of brevity shall be 
hereafter referred as the assesse, to 
income-tax as the head of an undivided 
Hindu family on the income of the 
family during the previous year. The 
total income so assessed included 
Rs. 7,200 the allowance paid by the 
assessee to his younger brother Diwan 
Jai Gopal. At the same time an as¬ 
sessment was made on the assessee in 
respect of what was styled his personal 
income which was derived by him from 
dividends and fees as director of some 
joint stock companies. The assessee 
thereupon api^aled to the Assistant 
missioner, Ms main contention bemg 
that he was entitled to claim that 
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of Rs. 7,200 is not the income of 

Dhvan Bahadur Krishen Kishore but 
that it is the income of his brother 

Diwan Jai Gopal. It may be men¬ 
tioned that Diwan Jai Gopal is sepa¬ 
rately assessed to this income as coun¬ 
sel on both sides stated before us. 

If the estate had been partible Di¬ 

wan Jai Gopal would have been en¬ 
titled to separate his share and to 
collect its income directly. Obviously 
in such a case both the brothers would 
have been separately assessed. In view 
however of the rule of prirnogeniture 
and the consequent impartibility of the 
estate all that Diwan Jai Gopal has 
been given in lieu of his share is a 
'separate allowance. That allowance in 
my opinion cannot form part of the 
income of the family or of Diwan Ba¬ 
hadur Krishen Kishore. 


Some cases which were cited before 
us and in which it has been laid down 
that an allowance given by the head 
of the Hindu co-parcenary to its rnem- 
bers by way of maintenance is liable 
to be assessed as the incornc of the 
co-parcenary> have no application to 
the facts of this case. I have already 
stated that the two modes of separa¬ 
tion of the interest of the younger 
son in this family, as stated by Mr. 
Atkins, are the payment of an allowance 
and assignment of residence or the 
award of a lump sum and final se¬ 
verance from the estate.. A complete 
separation between the members of the 
Hindu co-parcenary is only f)ossible 
at the time of partition otherwise the 
co-parceners, who receive separate 
maintenance, still remain members of 
a joint Hindu family. In the present 
case Diwan Jai Gopal cannot claim 
to be a member of the co-parcenary 
with the assessee, who, in my opi¬ 
nion, is merely acting as 3 . .collector ot 
the allowance on his behalf. It is t e 
separate property of Diwan 
pal, who can dispose of it as he 
It is also to be observed that the 
amount payable to him is not a vo¬ 
luntary payment and does not 
with the income of the estate. Ac¬ 
cording to the arrangement made the 
assessee is bound to pay tins amount 
to Diwan Jai Gopal, even if the an¬ 
nual income of his estate is less tha 
Rs. 7,200. In the alternative Diwan 
Jai Gopal cannot legally claam an in¬ 
crease in the allowance if the income 
of the estate materially increases. 

No analogy can therefore be drawn 
from cases where the head or the ma¬ 
nager of a joint Hindu family is as- 
s€ssed to income such 3.nd he claims 


deduction of the amount paid to some 
of the co-parceners by way of main¬ 
tenance. In the present case it is obvi¬ 
ous that the payment is not made to a 
co-parccner. The two brothers in this 
case are not as I have already stated 
members of a joint Hindu family. With 
regard to the second question its im¬ 
portance lies only as to super-tax. The 
assessable limit for the purposes of 
super-tax in the case of a Hindu un¬ 
divided family is higher than in the case 
of an individual. It is therefore claimed 
by the assessee that the assessment 
must be deemed to be an assessment 
of the income of a Hindu undivided 
family and not of an individual. 
The Commissioner on the other hand 
is of opinion that the assessee has 
been and is liable to-^be assessed as 
an in^vidual and that he cannot, as 
claimed by him, be said to be the 
managing member of an undivided Hin¬ 
du family, the other persons clainied 
to be the members of his family being 
his sons. The case was argued before 
us by both sides on the assumption 
that the assessee's sons are living with 
him and are being maintained by him 
as any Hindu father would maintain 
his sons and as would happen in a 
normal undivided Hindu family. It is 
however contended on behalf of the 
Commissioner that as the family, is 
governed by the rule of pnmogemture 
and consequently as the estate is not 
partible between the assessee and his 
sons therefore the family cannot be ap 
undivided Hindu family consisting of 
the father and the sons because the 
partibiliiy of the joint estate is an es¬ 
sential feature of the joint Hindu fa- 

Now it is undeniable that the Hin¬ 
dus in tliis province are governed by 
the Mitakshara law and that according 
to that law when the father and the 
sons constitute a joint Hindu family 
the sons can ordinarily claim parti¬ 
tion of the co-parcenary property in 
the lifetime of their father even against 
his will. In Hart Kishan v. Chanda Uil 
(1) however a Full Bench of the Chief 
Court, Punjab has held that though 
under the Mitakshara system of Hm- 
du law a son can enforce partition 
even during his father’s lifetime, 
the Punjab this form of Hindu law is 
not in force. This judgment appiears 
to be a complete answer to the only 
ground on which counsel for tr^ In¬ 
come-tax Commissioner contended that 
the assessee cannot be deemed to 
a member of a joint Hi ndu family 

1. uyi7) 106 P R 1917=48 C 667 (F.B) 
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with his sons and therefore the fa¬ 
ther and the sons cannot constitute an 
undivided Hindu family; the learned 
counsel was accordingly forced to take 
refuge in the assertion that Hari 
Kishan v. Chanda Lai (1) lays down 
bad law. Being a judgment of the 
Full Bench however it is binding on 
us; but I would prefer not to base 
my finding merely on the Return in 
this case alone. In Naraganti v. Ven^ 
katachala Pati (2), it was held that 

*‘aTi impartible Paleiyam governed by the rule of 
primogeniture, though possessed exclusively by 
one member of the family, is the jo nt property 
of the family, and in the event a death 
passes by survivorship ” 

This was a judgment of a Divi¬ 
sion Bench of the Madras High Court 
and it was further observed in it that 


*'separate possession, but not separate ownership 
is the characteristic of property in such cases 
which although impartible is ex hypotbesi joint. 
. . , The impartibility of the subject does not 
necessitate the denial of the right of survivorship 
and there are not wanting in the admitted rules 
which govern the enjoyment of such property 
and the succession to it indicia of co-owner¬ 
ship and consequent survivorship.” 

This observation was cited with ap¬ 
proval by another Division Bench of 
the Madras High Court in Subramania 
Pandya Chokka Talavar v. Shivasubra- 
mania Pillai (3). This principle was 
further recognized in Baijnath Prasad 
Singh V. Tej Bali Singh (4), where 
it was held that the normal constitu¬ 
tion of a Hindu family is union, and 
that it is the very essence of an im¬ 
partible estate that there is no legal 
right to insist on partition and fur¬ 
ther that the estate is enjoyed by the 
whole family through the occupant of 
the "Gaddi." In Baijnath Prasad Singh 
v. Tej Bali (5), their Lordships 

of the Privy Council affirmed these 
principles. The head-note of the judg¬ 
ment is as follows: 


The successor to an impartible estate which ’s 
ancestral pioperty of a joint Hindu family 
governed by the Mitakshara is designated by 
survivorship subject to the custom of impar¬ 
tibility; the eldest member of the senior braoch 
of the family, therefore, succeeds in preference 
to the direct lineal senior descendant of the 
common ancestor if the latter is more remote in 
degree/' 

Naraganti v. Venkatachala Pati (2) 
was cited with approval by their Lord- 
ships. The learned coimsel for 
the Income-tax Commissioner re¬ 
lied uoon Gangadara Rama Rao 


2. \lQii2i 4 Mad 260. 

8. (18 4) 17 Mad 816=4 M D J 162. 

' 4: (1016) 86 All 690=88 I 0 694. 

A TB 1921 P 0 62=60 I 0 684=48 I A 
AU 228 (F 0). . i . 




V, Raja of Pittapur (6), a judgment of 
their Lordslups of the Privy Council 
-in what is called the second Pittapur 
case. In this judgment no doubt some 
observations are made wliich support 
his contention and specially^ the remark 
that in an impartible zamindari there 
is no co-parcenary. This judgment was- 
however noticed by their Lordslups in 
Baijnath Prasad Singh v. Tej Bali 
Singh (5) and it was observed that: 

“the dictum that custom when it is found to. 
exist supersedes the general law, which how¬ 
ever still regulates all beyond the custom is the- 
key-note of the position. The question of how 
to select the bead of the family in a joint 
family is part of the general law. That the 
custom of imparlibiliiy does not touch it is- 
shown by the long list of auihoriries above cited, 
and'there is in their Lordships’ view no neces¬ 
sary logical deductien from the decisions in the 
Sartaj Kuari and the second hatta-pur cases (0) 
which forces them to an opposite conclusion,’' 

In an earlier part of their judgment 
in the same case their Lordships con¬ 
sidered that certain remarks relied up¬ 
on by counsel for the Commissioner 
before us and made in the second Pit¬ 
tapur case must be treated as obiter 
dicta. 54 /. A. 289 was also cited 
on behalf of the learned Commissioner. 
The decision in that case however goes 
against his contention. It was as fol¬ 
lows : 

"The bolder of an impartible zamindari can- 
alienate it by will although the family is un¬ 
divided, unless a family custom precluding him 
from doing so is proved." 

It would thus be observed that their 
Lordships did recognize that an im¬ 
partible estate may be owned by a Hindu 
undivided family and that the holder 
of such an estate may be the head or 
managing member of the family. In 
my opinion therefore there is no le¬ 
gal sanction for the proposition thai 
an estate which is governed by the rule 
of primogeniture cannot belong to an 
undivided Hindu family but must be 
the sole property of the person who 
has succeeded to it by the rule of 
primogeniture. There is no ground for 
departing from the normal rules oi 
the Hindu law in this case. I would ^ 
therefore answer the first question ini 
the negative, the second also in the 
negative and the third in the affirma¬ 
tive. The costs of this reference must 
abide the result and shall be conse¬ 
quently paid by the Commissioner. 

Monroe, J .—I agree. 

K.S. Reference answered. 

6. A I R 1918 P O 81=47 I 0 864=46 I A- 
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Broadway, J. 

Mangal Sain-Iiarhans Lal — Defen¬ 
dants—Petitioners. 

V. 

LosJian Lal and Brothers — Plaintiffs— 
Opposite Parties. 

Civil Revn. Petn. No. 73 of 1931, 
Decided on 8th May 1931, against order 
of Addl. Sm. C. C. Judge, Lahore, D/- 

17th November 1930. 

(a) Civil P. C. (1908), O. 5, R. 20—High 
Court cannot examine facts for order under 
R. 20. 

It is not within the power of the High Court 
to cxstniine the facts on which an order under 
O. 5. R. 20 is made. [P 289 C 1] 

(b) Civil P. C. (1908), O. 9, R. 13—Peti¬ 
tioners under O. 9, R. 13 must satisfy Court 
that service was not duly effected—Lower 
Court not satisfied that petitioners are en¬ 
titled to have ex parte decree set aside—There 
can be no interference in revision. 

Under 0. 9, R. 13 it is for petitioners applying 
to have an ex parto decree set aside to satisfy the 
Court that the service was not duly effected. 

CP 289 C 1] 

It was clear from the record, that although no 
formal order under 0. 5, R. 20 was passed the 
Court was satisfied that service could not bo 
effected in the ordinary course and then ordered 
an advertisement in a newspaper and took ex 
parte proceedings subsequently and that the Court 
was not satisfied that the petitioners had made 
out a ease which would entitle them to the set¬ 
ting aside of the ox parte decree, no evidence 
having been produced by themJ 

Held’, that there could be no interference in re¬ 
vision. [P 289 0 1] 

Nawal Kisliore — for Petitioners. 

Shamiar Chand and Qahul Chand —for 
Opposite Parties. 

Judgment. —The suit out of which 
this revision petition has arisen was 
instituted on 14th March 1927, the 
plaintiffs being residents of Lahore and 
the defendants being residents of Karachi. 
The case was fixed for 15th June 1927, 
but the defendants did not appear on 
that date, the report on back of the 
summons being that the defendants 
could not be found. The case was then 
adjourned to 20th October 1927, on 
which date again the defendants were 
absent and the report on the back of 
summons was to the same effect. There¬ 
upon the case was adjourned to 5th 
January 1928, and it was ordered that 
service should be effected: (1) by the 
despatch of a registered latter acknow¬ 
ledgment due, (2) being posted up on 
the premises of the defendants, and 
(3) by beat of drum. The record shows 
that steps were taken to carry out the 
service as directed, but there is no¬ 
thing on the record to indicate that 
the others were actually carried out. The 


case again came up on 5th January 
1928, on which date .the defendants 
were again absent and it was ordered 
that an advertisement should be pub¬ 
lished in the Tribune. An application 
was filed by the plaintiff alleging that 
the defendants were evading service and 
the publication was made in the issue 
of the Tribune of 17th January 1928. 
On 26th January 1928, the defendants 
failed to appear and the Court re¬ 
corded the fact that service had been 
sufficiently effected and proceeded to 
grant an ex parte decree. On 13th 
August 1930, an application was filed 
by the defendants under O. 9, R. 13, 
Civil P. C., to have the ex parte de¬ 
cree set aside. That application was 
supported by an affidavit and it was 
alleged that they had only become 
aware of the existence of the decree 
on 27th July 1930, that is, within 
thirty days of the date of the filing 
of the application. 

As stated above this application was 
supported by an affidavit and on 17th 
November 1930, the matter came up 
for decision in the presence of both 
parties. On that date the record shows 
that the plaintiffs-respondents opposed 
the application and the counsel for the 
petitioners stated that he did not wish 
to produce any evidence and rested his 
case on the affidavit already filed. 
Thereupon the learned Subordinate 
Judge of the Small Cause Court record¬ 
ed the order which is now under con¬ 
sideration. The order in question ap¬ 
pears to have been passed somewhat 
hastily as the facts contained in it 
are obviously wrong. In it the learn¬ 
ed Judge of the Small Cause Court in¬ 
correctly says that the application did 
not contain any allegation as to the 
date on which the defendants became 
aware of the existence of the decree. 
The affidavit was also considered in¬ 
sufficient on* the ground that the de¬ 
signation of the gentleman purporting 
to have attested it was not apparent. 
The learned Judge of t]he Small Cause 
Court apparently lost sight of the fact 
that there was an official seal affixed to the 
affidavit. These errors in the order led 
to the issue of the notice, and I have 
no\y heard Mr. Nawal Kishore for the 
petitioners and Mr. Shamair Chand for 
the respondents. 

It has been urged on behalf of the 
petitioners that tWs Court can go be¬ 
hind the order passed under O. 5, 
R. 20, Civil P. C., reliance being 
placed on Panju Ram v. Uttam Chand 
{A. I. R. 1928 Lah. 799). On the 
other hand it has been pointed out by 
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Mr. Shamair Chaiid that it has re¬ 
peatedly been held by this as well as 
other High Courts that substituted ser¬ 
vice must be regarded as duly effected 
service and that therefore the time 
prescribed by Art. 164, Limitation Act, 
commenced from the date of the decree. 
Mr. Nawal Kishore, while admitting 
this contention urged that it was with¬ 
in the power of tlus Court to examine 
the facts on which the order under 
O. 5, R. 20, Civil P. C., was made. 
Having regard to the authority cited 
it seems to me that tMs contention is 
incorrect. Panju Ram v. Uttarn Chand 
(A. I. R. 1928 Lah. 799) was de¬ 
cided on the particular facts of that 
case. A wrong address palpably having 
been given the learned Judge came to 
a definite finding that an attempt had 
been made to obtain an ex parte de¬ 
cree fraudulently. An examination of 
the record of this case disclosed the 
fact that although no clear and formal 
order under O. 5, R. 20, Civil P. C.,was 
passed the learned Judge, Small Cause 
Court, who was then dealing with the 
case was satisfied that service could 
not be effected in the ordinary course. 
Three attempts to serve the defendants 
had been made and it was after tliis 
that the advertisement in the Tribunal 
was ordered and proceedings subse- 
ouently taken ex parte. Under O. 9, 
R. 13, Civil P. C., it is for the 
petitioner to satisfy the Court that ser¬ 
vice was not duly effected. In spite 
of the fact that the learned Judge of 
the Small Cause Court had made serious 
errors in his judgment on ques¬ 
tions of .facts it is clear that he was 
not satisfied that the i>etitioners had 
made out a case which would entitle 
them to the setting aside of the ex 
parte decree. It has to be noted that 
on the date of the hearing of this 
petition the petitioners definitely stated 
that they did not desire to call any 
evidence. In these -circumstances I am 
not prepared to interfere in revision 
and dismiss this petition with costs. 

B.M./R.K. Petition dismissed. 
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Bhide, J. 

Alia —Defendant—Appellan 

, ' 

. V. 

Ram Chand —^Plaintiff .— Respondent. 
Second Appeaf Nq;, 897 of 1932, De- 
tg^ided on 22nd NovWber 1932, from pre- 
imtinary^otiee of Diet. Judge, Ludhiana, 
SOthXaroh 1932. 
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^ Mortgage— Mortgagor executing lease* 
deed to mortgagee—Rent to be credited to¬ 
wards interest on mortgage—Mortgagee is 
entitled to treat interest due under mortgage 
as charge on property—Interest. 

Where a mortgagor executes a loaso-doed to the 
mortgagee in respect of the mortgaged property 
and agrees to pay rent which is to bo credited to¬ 
wards the interest under the mortgage, and the 
mortgagor pays neither rent nor interest, the 
mortgagee is entitled to treat the interest due/, 
under the mortgage as a charge on the proportylf 
in the absence of a contract to tho contrary andj\ 
the mortgagor cannot take advantago of his own' 
default in paying rent and contend that the 
mortgagee is only entitled to claim rent in lieu 
of interest. All that the mortgagor can claim is 
that the rent, if any is paid, should bo credited 
towards the interest: A I B. 1924 P C 183, Bel 
on. [P 290 C 1] 

A recital in the mortgage-deed that in default 
of payment of interest, itmay bo recovered from 
the person and property of mortgagor docs not by 
itself necessarily mean that interest ceases to be 
a charge on the property: A. I. B. 1926 Lah. G24, 
BeJ, [P 290 0 IJ 

Muhammad Tufail —for Appellant. 

Hem Raj Mahajan — for Eesponclent. 

Judgment .—This was a suit by a 
mortgagee for recovery of Rs, 215 on 
account of principal and interest. The 
mortgage was executed on 5th July 
1926, and it was stipulated that interest 
would be payable at Rs. 1-7-0 per cent 
per mensem. The mortgage-money was 
to be paid within two years and in 
case of default interest was to be char¬ 
ged at Rs. 2 per cent per mensem. On 
the same day on which the mortgage 
was executed, the mortgagor executed 
a lease of the mortgaged house in 
favour of the mortgagee agreeing to 
pay Rs. 1-7-0 per mensem as rent 
which was to be credited towards the 
interest on the mortgage. Neither rent 
nor interest is said to have been paid 
and the mortgagee instituted the pre¬ 
sent suit for recovery of Rs. 215 by 
sale of the mortgaged property on 1st 
May 1931. The trial Court granted a 
decree for Rs. 99 only, disallowing 
the claim for interest. On appeal the 
learned District Judge has allowed the 
claim for interest in part and granted 
a decree for Rs. 200 with proportionate 
costs. From this decision a second ap¬ 
peal has been preferred. 

It has been urged on behalf of the 
appellant that the interest in this case 
was not a charge on the property mort¬ 
gaged and that the plaintiff was only 
entitled to claim rent in lieu of the in¬ 
terest. As regards the first point, it 
was held by their Lordships of the 
Privy Council in Gangaram v. Nathu 
Singh (1), that a mortgagee is en-| 

1. A I B 1924 P O 188=80 I C 820=51 I A 
877=6 Irfih 425 (P C). 
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titled to treat interest due under a 
mortgage as a charge on the property 
in the absence of any contract to the 
contrary. In the present instance, no 
such contract to the contrary has been 
proved. The mortgage-deed recited no 
doubt that in default of payment of in¬ 
terest it may be recovered from the per¬ 
son and property of the mortgagor. But 
this by itself does not necessarily mean 
that interest ceases to be a charge on 
the property: cf A. /. /?• 1926 La/i. 
624. It is true that the mortgagee was 
formally put in possession of the house 
and the mortgagor took it on rent from 
the mortgagee. But all that the mort¬ 
gagor can claim is that the rent 
realized should be credited towards the 
interest. The learned District Judge has 
found that no payment of rent is 
proved and this being a finding of fact 
cannot be challenged in second appeal. 
The mortgagor cannot derive any ad¬ 
vantage from his own default in pay¬ 
ing rent. I dismiss the appeal with 

costs. 

K Appeal dismissed. 
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Broadway and Abdul Qadir, JJ. 

Bif Bhan —Assessee— Petitioner. 

V. 

Income-tax Commissioner, Punjab. 

Civil Misc. Petn. No, 63 of 1931, De¬ 
cided on 1st June 1931. 

Income tax Act (1920). Ss. 23 (4) and 30— 
Notice under S. 22 (2) read with S. 34 
partner of firm—Partner denying any know¬ 
ledge of profit* or income of firm, or posses¬ 
sion of any money, account books or nioney* 
of firm and returning form unfilled—Subse¬ 
quently at request of partner lime extended 
in order to enable him to comply with 
requirements of law and in order to get ne¬ 
cessary information—Partner intimating that 
no information was available — Income-tax 
Officer assessing him under S. 23 (4) treat¬ 
ing case as one of no return — Assessment 
held properly made. 

A firm carried on business in Patiala territory. 
Some of the members of firm and partners resid¬ 
ed in British India at Kaithal. On information 
that the firm had made handsome profits the In¬ 
come-tax Officer of the District in which these 
partners resided issued a notice to one of them 
under S 22 (2) read with S. 34 along with a form 
prescribed by law to be filled by assessee. In¬ 
stead of making the return, the p<ytuer made a 
note on the prescribed form leaving the various 
columns blank, stating that he was the sleeping 
partner of the firm, that he bad no control over 
its business, knew nothing of its income or profits, 
that he was not in possession of any account 
books or moneys belonging to the said firm and 
that no income had accrued to that firm through 
him, nor had he received any income on behalf 
of the firm. Ihe partner further intimated that 
ho was making endeavours to obtain the necessary 


accounts and information from his partner in 
Patiala Territory. Thereupon in order to enable 
him to comply with the requirements of law and 
in order to get the necessary information, the 
time for making the return was extended by the 
Income-tax Officer on two separate occasions, but 
finally the partner intimated that neither the 
accounts uor the information sought was avail*- 
able. The Income-tax Officer under the circum¬ 
stances treated the case as one of “no return” 
made assessment under S 23 (4). The partner 
preferred appeal under S 30: 

Held: that the case was properly treated as one 
of “do return” and no appeal was competent 
against the order under S. 30: AIR 1923 Lah 
729, Foil. [P 291 C 2] 

Aziz Ahmad —for Petitioner. 

J. N. Aggarwala — for Income-tax 
Commissioner, Punjab. 

Broadway, /. — This is a petition 
under S. 66 (3), Income-tax Act, 1922, 
in which it is prayed by one Chaudhry 
Bir Bhan on behalf of a iirm entitled 
Rikhi Ram Kundan Lai, that the 
Income-tax Commissioner be directed 
to refer certain questions of law to 
this Court for opinion. These ques¬ 
tions are enumerated in para. 7 of the 
petition. The facts may be briefly 
stated as follows: The firm of Rikhi 
Ram-Kundan Lai carries on busix^s^ 
at Dhuri in the Patiala territory. They 
purchase and gin cotton an^ send it 
for sale to Bombay and other places. 
Five of the members and partners of 
this firm, of whom Bir Bhan is one,^ 
reside at Kaithal in the Karnal Dis¬ 
trict. They have a telegraphic address 
which is “Chaudhri, Kaithal.Each 
of these partners have been from time to 
time assessed in regard to their own 
private income. On information re¬ 
ceived from Bombay the Income-tax 
Officer of Karnal discovered that the 
partnereship had made very handsome 
profits in the year ending 31st March 
1929, Acting on this information a 
notice dated 20th January 1930, was 
issued to Chaudhri Bir Bhan under 
S. 34 read with S. 22 (2). With this 
notice was sent a form prescribed by 
law to be filled in by an assessee. 
Instead of making the return Bir Bhan 
made a note on the said prescribed 
from leaving the various columns blank 
and in the note stating that he was 
the sleeping partner of the firm and 
had no control over its business and 
knew nothing of its income or profits; 
further that he was not in possession 
of any account books or moneys belong¬ 
ing to the said firm and that no income- 
had accrued to that firm through the 
petitioner and that the petitioner had 
received no income on behalf of .the 
firm. The Income-tax Officei^ extended 
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the time for the filling np of the return 
at the instance of the petitioner, Chau- 
dhri Bir Bhan, who in his correspon¬ 
dence intimated that he was making 
endeavours to obtain the necessary ac¬ 
counts and information from his part¬ 
ners in Dhuri. Finally he intimated that 
neither the accounts nor the informa¬ 
tion sought for were available. The 
Inctme-tax Officer thereupon treated 
the case as one of “no return” and 
proceeded to make an assessment. The 
assessable income was fixed at Rupees 
70,000, and a tax of Rs. 7,812-8-0 
was demanded. 

- Against this assessment an appeal 
was preferred to the Assistant Com¬ 
missioner who however declined to en¬ 
tertain it on the ground that the as¬ 
sessment had been made by the Income- 
tax Officer under the provisions of 
S. 23 (4), Income-tax Act, and that 
therefore by virtue of S. 30 of the 
Act, no appeal was competent. The 
Income-tax Commissioner was then ap¬ 
proached but he refused to revise the 
order and also refused to make any 
reference. Now, the notice in question 
was addressed to Bir Bhan, as a part¬ 
ner of the firm. That he clearly under¬ 


stood that he was being called upon to 
furnish a return relating to the income 
of the firm is beyond question and has 
been very properly and frankly ad¬ 
mitted by Mr. Aziz Ahmad. It is fur¬ 
ther clear that no return was made to 
the notice that was issued. In circum¬ 
stances somewhat similar to the present 
case it was held by a Divison Bench 
of this Court in Messrs. Rattan Chand 
Duni Chand v. Commr. of Income- 
tax, Punjab (1), that the case had 
been properly treated as a “no return” 
case. In these circumstances I have 
no hesitation in holding that the pre¬ 
sent case is also one of “no return.” 
None of the particulars required by 
law have been furnished either in the 
correspondence or in the prescribed 
form. The real contention has been 
throughout that the notice was bad for 
the reason that the provisions of Ss. 42 
and 43, Income-tax Act, had not been 
complied with in that no notice under 
S. 43 had been issued to Bir Bhan 
informing him that he was to be treated 
as the agent of this particular firm. 
Whatever weight might have been given 
to this contention had the matter stop¬ 
ped there need not now be considered 
for there can be no dotibt» whatever 
that Bir Bhapv although protesting 
against his b^ng treated as an agent, 
" and unequivocally accepted the 
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position that had been thrust upon him 
by the Income-tax Officer. 

Admittedly in the correspondence 
which followed his sending the form 
back unfilled he has repeatedly stated 
that he was making every endeavour 
to get the accounts and the informa¬ 
tion required from the partners in 
Dhuri and finally had to admit that he 
had failed to do so. In order to enable 
him to comply with the requirements 
of law and in order to get the neces¬ 
sary information the time lor making the 
return was extended by the Income-tax 
Officer on two separate occasions. In 
these circumstances 1 consider that 
there is no force in this contention and 
that the case was properly treated as 
one of “no return” and that no appeal 
was therefore competent having regard 
to the provisions of S. 30. I would 
tlierefore dismiss this petition with costs. 

Abdul Qadir, J. — I agree. 

v.B./r.K. Petition dismissed, 

A. I. R. 1933 Lahore 291 
Tek Chand and Monroe, JJ. 

Qtirban Hussain Shah and another — 
Plaintiffs—Appellants. 

V. 

Fazal Shah — Defendant — Respon¬ 
dents. 

First Appeal No. 1012 of 1928, De¬ 
cided on 7th November 1932, from decree 
of Senior Sub-Judge, Shahpur, D/- 3rd 
January 1928. 

Colonization of Government (Punjab) Act 
(1912), S. 19— Purchase of tenancy from 
Collector— Secret agreement by purchaser 
with another that each to advance half pur* 
chase money and to take possession of half 
of land and half profits—Such possession con¬ 
tinued for several years—Subsequent agree¬ 
ment that enjoyment of land should continue 
as such is not illegal. 

<? bought with the sauctiou of the Collector a 
tenancy which was held on horse breeding terms. 
Prior to the purchase G had made an oral agree¬ 
ment with T that T would advance half the pur¬ 
chase money of Rs. 10,000, pay half the outgo¬ 
ings and have possession of one half of the land 
and receive one half of the profits. Though the 
agreement was a void agreement under S. 19 Act 
5 of 1912, the parties to it observed it loyally for 
several years and subsequently O executed a for¬ 
mal written document in which after reciting 
the earlier transaction he expressly madean agree¬ 
ment to theeffect tha' the enjoyment of thelands 
should continue as before, but in case of a breach 
the agreement it was provirled that he, and after 
bis death his children, should pay the full pur¬ 
chase money of the land totheotber parties to the 
agreement. On death of G, his son succeeded and 
ejected T's sons. In a suit by T’s son for the 
amount fixed in the agreement: 

ITiZd: that the subsequent agreement was en¬ 
tirely distinct from the prior one, that it was 
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not illegal as it only provided that a certain 
state of affairs should continue and that even 
though the prior dealing was inoperative, plain¬ 
tiff was entitled to half the purchase money 
which his father had paid; AIR 1922 P C 
403, Bel 071. [P 292 C 2] 

Ferozcuddhi and H. C. Soiii for S. K. 
Alimad—ior Appellants. 

Bhagii Bain Kapur and S. L. Puri 
for Respondent. 

Monroe, /. On 20th November 
1917, Gauhar Shah bought with the 
sanction of the Collector a tenancy 
which was held on horse breeding 
terms. Prior to the purchase Gauhar 
Shah had made an oral agreement with 
Talib Hussain Shah and Qurban Hus¬ 
sain Shah that they would advance half 
the purchase money of Rs. 10,000, pay 
half the outgoings and have possession 
of one-half of the land and receive one 
half of the profits. Talib Hussain Shah 
and Gauhar Shah are now dead. Plain¬ 
tiff 2. Sadiq Hussain Shah is the son 
of Talib Hussain Shah and defendant 
Fazal Shah is the son of Gauhar Shah. 
Though the agreement was a void agree¬ 
ment under S. 19, Act 5 of 1912, the 
parlies to it observed it loyally for 
several years and on 26 th _ September 
1922, Gauhar Shah, who evidently was 
then getting old, executed a formal 
written document in which after re¬ 
citing the earlier transaction ot lyx/ 
he expressly made an agreement to t e 
effect that the enjoyment of the lands 
should continue as before but m case 
of a breach of the agreernem it was 
provided that he, and after his death 
his children, should pay the sum of 
Rs 10,000, to the other parties to the 
agreement. On the death of Gauhar 
Shah not long after the execution of 
this agreement the defendant succeeded 
to the tenancy which was rnutated m 
his name and he then obtained 
the Collector an order ejecting the 
plaintiffs. The plaintiffs have brought 
the present suit for the recovery ot the 
sum of Rs. 10.000, under the agree¬ 
ment of 26th September 1922. The 
first issue which was fought in the trial 
Court was that the transaction for 
sharing the enjoyment of the lands was 
illegal and that consequently this agree¬ 
ment was bad and nothing could be 
recovered under it* The trial ^ Judge 
held that the plaintiffs had no interest 
in the land but that nevertheless they 
could recover the sum advanced to 
Gauhar Shah for the purchase of the 
land, that is, Rs. 5 , 000 , and the Judge 
then proceeded to hold that as they 
had been in possession for nearly ten 
years they must have amply compen- 
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sated themselves for the amount of 
Rs. 5,000, alleged to have been ad¬ 
vanced by them and accordingly he 
dismissed the suit. 

It has been argued strenuously 
fore us that the agreement for a division 
of the land was illegal and that con¬ 
sequently the agreement being for an 
illegal consideration nothing could be 
recovered under it. In my opinion, the 
effect of the agreement of 26th Septem¬ 
ber 1922, which I hold to be in itself 
an agreement entirely distinct from that 
of 1917, was to provide that a certain 
state of affairs, namely, the joint oc¬ 
cupation of the land should contmue 
but if that state of affairs should be 
brought to an end by Gauhar Shah or 
his successors then he or they should 
pay the sum of Rs. 10,000. This sum 
of Rs. 10,000, may have been fixed 
as the sum representing the value 
of the half share of the land at 
the date of the agreement or it may 
have represented the sum advanced and. 
a deterrent penalty. I can see nothing 
illegal in this agreement nor is there 
any reason for holding it a transfer of 
the land and even if it be by the pro¬ 
visions of the Act void it is not neces- 
sarUy illegal, and so even apart froni 
the express provision to pay the sum ot 
Rs. 10,000, I think that the sum ori¬ 
ginally advanced, namely, Rs. 5,0UU 
would be Tecoverable even though the 
attempted dealing with the land is in¬ 
operative and in this behalf I would 
rely on Thakurain Hamath Kuer v. 
Indar Bahadur Singh (1) > a decision of 
the Privy Council. I^do not follow the 
reasoning of the trial Judge when he 

sets off the profits received against the 
sum advanced. The profits received 
were in the nature of income; the sum 
advanced was a capital sum and 
I think that nothing more than t)ne 

capital sum itself can now i j 

if there is to be any set off it should 
be of the interest on the capit^ sum 
and the work done by the plaintiffs and 
their predecessors as against the pro¬ 
fits received by them out of the land. 
Accordingly I would allow this appeal 
and give the plaintiff a decree for tne 
sum of Rs. 5,000 with costs in both 
Courts against the estate of Gauhar 
Shah deceased. 

Tek Chand, /.—I agree. 

^ S, Appeal allowed. 

1, A I R 1922 P C 403=71 I 0 629=50 I A 
69=26 O C 228=46 All 179 (P C). 
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OOLDSTHEAM AND CUKRIE, JJ. 


Gurdit Singh —Plaintiff—Appellant. 

V. 

Mt. Ma7i Kaur and anotUet —Defend¬ 
ants—Bespondents. 

First Appeal No. 2316 of 1927, De¬ 
cided on 21st July 1932, against decree 
of Senior Sub-Judge, Sheikhupura, D/- 
29th June 1927. 

(a) Punjab Colonization of Government 
Lands Act (1912), Ss. 17, 24. 25,26 and 36 
—What is excluded from jurisdiction of civil 
Court is matter, which Collector is empower* 
ed by Act to dispose. 

A widow, M of the original grantee of land was 
in possession in accordance with S. 20 (b). M 
gifted her rights to her daughter B with Collec¬ 
tor’s sanction under S. 19. The sanction was 
withdrawn by Commissioner. Subsequently Com¬ 
missioner granted Af permission to surrender her 
rights to her daughter B and mutation of names 
in the land revenue records was effected accord¬ 
ingly. A suit was brought by a reversioner pray¬ 
ing for a declaration that the gift and the orders 
of the Commissioner would not affect his rights 
after the death of K. The lower Court held that 
jurisdiction of the civil Court was barred in virtue 
of S. 36: 

Held: that what was excluded from the juris¬ 
diction of the Court was any matter of which the 
Collector was empowerd by the Act to dispose 
(e. g. such a matter would be action taken under 
B. 17 or Ss. 24 and 26 or S. 26) and that the juris¬ 
diction of the civil Court was not barred. 

[P 293 C 2] 

Held further: that one of the matters to be 
ascertained for the proper disposal of the case 
would be what was the effect of the mu¬ 
tation effected in JB’s favour, viz., whether the 
legal effect of the mutation was to create new 
tenancy in B'b favour or whether only M's in¬ 
terest in property was relinquished: AIR 1932 
Lah 412, Ref. [P 293 O 2; P 294 C l] 

(b) Punjab Colonization of Government 
Lands Act (1912), Ss. 20 and 21—Widow of 
original grantee in possession—Succession is 
governed by S. 21—Widow cannot nominate 
successor. 

Where widow of original grantee of land is in 
possession in accordance with S. 20 (b), prima 
facie the succession would be governed by the 
provisions of 8. 21 and S, 21 does not give widow 
power to nominate a successor. [P 293 O 2] 

Iftikhar Ali and Muhammad Amin 
Andrahi —for Appellant. ^ 

8. L. Puri and Chandra Gupta —for 
Bespondents. 

Coldstream, J.—On 22nd January 
Mt. Man K^ur, widow of Nihal Singh, 
the original grantee of square No. 79, 
R. B. in Sheikhupura District, exe¬ 
cuted a deed of gift conveying her 
rights in the square (of which she 
' possession in accordance with 
(b), Colonization of Government 
(PtSjtijab) Act, 1912) to her 
1 daughter Mt. Bua Ditd. For 


this transfer Mt. Man Kaur had ob¬ 
tained the Collector’s sanction under 
S. 19 of the Act. This sanction was 
however withdrawn by the Commis¬ 
sioner, Lahore, on appeal by Gurdit 
Singh, Nihal Singh’s brother, the pre¬ 
sent appellant, on 19th March 1926. 
The gift was thus invalidated. 

Subsequently however on 15th March 
1927, the Commissioner granted Mt. 
Man Kaur permission to surrender her 
rights to her daughter and mutation 
of names in the land revenue records 
was effected accordingly. An^ appeal 
by Gurdit Singh against the Commis¬ 
sioner’s order was rejected by the Fi¬ 
nancial Commissioner on 30th April 
1927. Gurdit Singh then instituted the 
suit out of which tliis appeal arises 
praying for a declaration that the gift 
and the orders of the Commissioner 
and Financial Commissioner would not 
affect his rights after the death of 
defendant, Mt. Man Kaur. The suit 
was dismissed by the Subordinate Judge 
First Class, Sheikhupura, on the 
grounds that it was not cognizable by 
a civil Court and that the plaintiff 
affect his rights after the death of 
had no locus standi to sue. Gur¬ 
dit Singh has appealed. The lower 
Court’s decision that the jurisdiction 
of the civil Court is barred as regards 
“matters under the Colonization of Go¬ 
vernment Lands Act” is based on S. 36 
of the Act. But that section has no suclV 
wide effect. What is excluded from the 
jurisdiction of the Court is any mat¬ 
ter of which the Collector is empo¬ 
wered by the Act to dispose. For in¬ 
stance, such a matter would be action 
taken under S. 17, or Ss. 24, 25 or 26 
of the Act. 

In the present case the plaintiff comes 
forward as a reversioner of Nihal 
Singh. The lower Court has decided 
that the plaintiff has not a reversion¬ 
ary right. This decision may be cor¬ 
rect but the learned Subordinate Judge 
has based it on a misreading of the 
law. He finds that after Mt. Man 
Kaur’s death Mt. Bua Ditti would have 
succeeded her if she had been nomi¬ 
nated by Mt. Man Kaur with the sanc¬ 
tion of the Collector. There is nothing 
in the Act to warrant this finding. 
Prima facie the succession would be 
governed by the provisions of S. 21 
which gives Mt. Man Kaur no power 
to nominate a successor. The lower 
Court's judgment is erroneous and must 
be set aside. 

For the proper disposal of the case 
one of the matters to be ascertained 
will be, what exactly is the effect of 
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the mutation effected in Mt. Bua Ditti’s 
favour? It appears that Mt.'Man Kaur’s 
tenancy was terminable on her death 
or rc-marriagc- Presumably therefore 
it was this interest alone that was 
relinquished in fav'our of Mt. Bua Dit- 
ti. There is however no clear evidence 
about this. Possibly the intention and 
legal effect of the mutation was to 
crcaie a new tenancy in Mt. Bua Dittis 
favour. If this could be done by a 
Revenue Officer under the Act, it is 
possible that S. 36 of the Act will 
bar the jurisdiction of the civil Court. 
As I have already remarked however 
the case at first sight appears to be 
one of succession to a tenancy already 
existing and there is no doubt that 
when the Commissioner i)assed his or¬ 
der on 15ih March 1927, he regarded 
it as one of a succession to a te¬ 
nancy acquired by Nihal Singh which 
had devolved on his widow under 
S. 20 (b), and would, in the ordinary 
course, devolve upon Mt. ^an Kaur's 
successors in accordance with the pro¬ 
visions of S. 21. In this connexion 
the attention of the lower Court is 
drawn to A. /. /?. 1932 La/i. 412. 

I would accept this appeal and setting 
aside the judgment remand the case 
for re-trial in the light of these re¬ 
marks. The costs will abide the event. 

Currie, /.—I agree. 

P.N./r.K. Case remanded. 
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Bhide and Tapp, JJ. 

Dalip Singh Parja Singh —Convicb— 
Appellant. 

V. 

Emp>eror —Opposite Party. 

Criminal Appeal No. 206 of 1931, 
Decided on 18th May 1931, against 
order of Sess Judge, Amritsar, D/-21sb 
Feluuary 1931. 

(a) Evidence Act (1872), S. 133 —Corrobo* 
rative evidence must be taken. 

Corroboiati\e evidence must be taken by 
Court in case of the evidence of an accomplice 
although legally no such conoboration is neces- 
sary. [P 295 0 2] 

(b) Evidence Act (1872), S 133 —Corrobo¬ 
rative evidence must confirm in material 
particulars evidence that crime was commit¬ 
ted by accused—-It need not be direct and may 
be circumstantial. 

The corioborative evidence in the case of evi¬ 
dence by an accomplice, must be evidence which 
implicates the accused, that is, which confirms in 
eome material particular not only the evidence 
that the crime ha-^ been committed, but also 
that the accused committed it. The nature of 
corroboration necessarily varies according to 
the particular circumstances of the offence 
charged. The corroboration need not be hy 


direct evidence that the accused committed the 
crime. It is sufficient -if it is merely circum¬ 
stantial evidence of his connexion with the 
crime: R, v. BasTierville, (1916) 2KB 658, 
Foil. [P 296 C 1] 

(c) Evidence Act (1872), S. 133—Accom¬ 
plice need not be confirmed in every detail 
of crime. 

In the matter of corroboration of an approver’s 
story it is impossible to expect and indeed it is 
not required that an accomplice must be con¬ 
firmed in every detail of the crime. If this 
could be done the evidence of the accomplice 
would not be necessary or essential to the case. 

[P 296 0 1, 2] 

J. G. Sethi — for Appellant. 

D. C, Dalli —for the Crown. 

Tapp, J .—The brutal and cowardly 
murders of Kartar Singh aged 18 and 
Ajit Singh aged 12, the two sons of 
Achhar Singh, lambardar of Batala, in 
the Amritsar District on the night of 
2nd/3rd May 1930, and the almost 
complete destruction of the bodies by 
burning has led to the trial of eight 
persons all of whom have been found 
guilty by the learned Sessions Judge in 
agreement with the assessors and con¬ 
victed of both the murders under 
S. 302, Penal Code, and each sentenced 
to the extreme penalty of the law. Of 
the eight appellants, Dalip Singh has 
appealed through Mr. J. G. Sethi (Ap¬ 
peal No. 206 of 1931): Jhanda Singh, 
a first cousin of Achhar Singh through 
Mr. Gobind Ram Khanna (Appeal 
No. 230 of 1931) and the remaining 
six Teju or Teja Singh, Arur Singh, 
Harya, Sadhu, Darya and Jiwna from 
jail (Appeals Nos. 290 to 295ofl931). 
These six appellants have been repre¬ 
sented by Mr. Mohammad Rafiq. The 
case of each appellant is also before us 
under S. 374, Criminal P. C., for 
confirmation of the death sentences. 
Dalip Singh, Jhanda Singh, Arur Singh 
and Teju are Jats while the other four 
appellants Sadhu, Harya and Darya 
(two brothers) and Jiwana aresweepers. 
Pakar Singh a young Jat of 19 of 
Batala, was also implicated in the affair 
but was tendered a pardon and has 
become an approver in the case. The 
complicity of the eight appellants in 
the murders depends almost entirely 
on the evidence of the approver but be¬ 
fore giving a summary of his story, as 
told in Court and which was not dis¬ 
closed till September or mdse than four 
months later it will be convenient to 
recount briefly the facts which led to 
the discovery of the murders and the 
steps taken immediately thereafter. 

Up to the night of the murders 
Achhar Singh and his two sons had 
been sleeping at home but owing to 
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the theft of some sheaves from the 
wheat threshing floor on the night pre¬ 
ceding, it was arranged that the father 
should sleep at the wheat threshing 
floor and the two sons at the gram 
threshing floor. On the early morning 
of the 3rd May Achhar Singh on his 
way home met his sepi Fauju (P. W. 5) 
going out to plough and told him not 
to do so but to go to the gram thresh¬ 
ing floor and help Kartar Sojigh in 
winnowing the gram. On reaching the 
threshing floor, Fauju found the dead 
and burnt bodies of the two boys lying 
on a heap of smouldering gram stalks. 
He at once went and informed Achhar 
Singh and the unfortunate father on 
seeing the awful fate of his two sons 
fainted and remained unconscious for 
sometime. Amir, daffadar of chaukidars 
(P. W. 4), was despatched to the 
Police Station at Beas, seven miles dis¬ 
tant, to make a report. This was made 
at 10 a. m., and the Sub-Inspector 
immediately went to the spot. One of a 
pair of gold ear-rings and a gold finger 
ring which Kartar Singh was wearing, 
his shoes, those of Ajit Singh and an 
axe were found to be missing. Sus¬ 
picion fell on Jhanda Singh and Arur 
Singh, appellants who were said to be 
on very friendly terms with each other 
and on inimical terms with Achhar 
Singh. No evidence was apparently 
forthcoming against these two p>ersons 
nor was there any clue as to the person 
or persons concerned and so the in¬ 
vestigation was dropped. 

The post mortem examination on the 
bodies of Kartar Singh and Ajit Singh 
which was held on 4th May 1930, by 
P. W. 1, revealed six incised wounds on 
that of Kartar Singh. These were situated 
on the left and right arm, left side of 
chest and left leg. The major portion 
of the body was burnt and black, also 
the brain and some of the internal or¬ 
gans partly so. Two incised wounds on 
each thigh were discovered in the case 
of Ajit Singh, the burnt condition of 
whose body and internal organs was 
much the same as that of his brother’s. 
In the case of both, death in the opi¬ 
nion of the doctor had resulted either 
from burning or from injuries inflicted 
previously, which injuries owing to the 
condition of the bodies could not be 
detected. The medical witness was fur¬ 
ther of opinion that the bodies must 
have been burning for some hours. 

Pakhar Singh approver who is said to 
he the dharam bhai or ^spiritual brother 
•of the two sons of Lachhman Singh, 
IP. W. 13), fell ill some 2k months 
the murders and one day at the 


end of August or beginning of Septem¬ 
ber, Lachhman Singh found him lying 
in the deorhi of the dharamsala sufler- 
ing from fever and a cough and in a 
very depressed state of mind. The ap¬ 
prover seemed to think that he was 
going to die and apparently stricken by 
remorse or pity he confided in Lachh¬ 
man Singh under a promise of secrecy 
and told him that he and the eight appel¬ 
lants had murdered Kartar Singh and 
Ajit Singh. Some four days later Kesar 
Singh, (P. W. 12) andLachhrnan Singh 
while passing through the village on 
their way to Miani to get some reeds, 
heard the wife of Achhar Singh lament¬ 
ing the loss of her two sons. Tliis 
appears to have greatly distressed these 
two witnesses and when they had gone 
some little distance Lachhman Singh told 
Kesar Singh what he had learnt from 
the approver. They separated at Miani, 
and on reaching Jhalari, on his way 
back, Kesar Singh toldUjagar saiedposh 
(P. W. 30). of what he had heard from 
Lachhman Singh. This was on the 6th 
September, and on the following day 
Ujagar Singh sent Ghulla sweeper 
(P. W. 31). a friend of Sadhu appellant 
to make inquiries from liun about the 
matter. Ghulla returned with the in¬ 
formation that since the investigation 
had dropped Sadhu had admitted hav¬ 
ing been concerned in the murders along 
with the seven other appellants and the 
approver. 

Ujagar Singh passed on the in¬ 
formation he had received to the police 
on the 8th and the investigation was 
reopened. The approver was sent for 
and he made a statement to the police 
on the 12th. On the same day Sadhu 
produced from his house the axe and 
the two pairs of shoes found to be 
missing from the threshing floor. Pakhar 
Singh was tendered a pardon on 23rd 
September 1930, and his statement was 
recorded on 23rd Septernber 1930, He 
claims to know all the eight appellants 
and further states that the appellants 
Dalip Singh and Teja Singh are dharm 
brothers and that Jhanda Singh and 
Arur Singh are very friendly. (His 
Lordship then stated the story of the 
crime as given by the approver and 
proceeded). The first three points can¬ 
not perhaps be .treated as affording 
material corroboration of the approver’s 
story as these three matters occurred 
before the crime was committed. They| 
-however do afford general corroborationj 
of his story. Legally no corroborationj 
is required of the evidence of an ac-l 
complice, but it is now the settled prac¬ 
tice which is based on the dictates of 


296 Lahore Muzaffak 

prudence and common sense and well- 
settled by numerous authorities to re¬ 
quire such corroborative evidence. The 
nature and extent of such corroboration 
have been well defined in the fullest 
and most authoritative manner in /?. v. 
Baskcrville (1), by the Court of cri¬ 
minal appeal as: 

“Independent testimony which afiects the 
accused by connecting or tending to connect the 
accused with the crime. In other words, it 
must be evidence which implicates him, that is 
which confirms in some material particular not 
only the evidence that the crime has been 
committed, but also that the prisoner commit¬ 
ted it. ... The nature of the corroboration 
will neccss.arily vary according to the particular 
circumstances of the offence charged. It would 
be in high degree dangerous to attempt to formu- 
[late the kind of evidence which would be 
regarded as corroboration, except to say that 
corroborative evidence is evidence which shows 
or tends to show that the story of the accom¬ 
plice that the accused committed the crime is 
true, not merely that the crime has been com¬ 
mitted, but that it was committed by the ac¬ 
cused. The corroboration need not be direct 
evidence that the accused committed the crime; 
it ^ is sufficient if it is merely circumstantial 
evidence of his connexion with the crime.” 

I propose to examine the evidence 
tendered by the prosecution in corro¬ 
boration of the approver’s story in the 
light of the principles enunciated above. 
(His Lordship then discussed the evi¬ 
dence and proceeded). I have given 
the story of the approver my most 
careful consideration and have exa¬ 
mined and tested it from every pos¬ 
sible point of view and cannot regard it 
as being a mere figment of his imagina¬ 
tion. It is difficult to see why four 
months after the murders the approver 
should come out with this story and 
implicate no less than eight persons 
between whom and him no ill-fecling 
has been proved. There is a complete 
absence of motive on the part of the 
approver for implicating the appellants 
falsely. Nor is there any ground for 
holding that the story told by him is 
the invention of some interested person 
or persons and has been put' into his 
mouth by such. The police had com¬ 
pletely dropped the investigation and 
but for the approver having fallen ill 
and. presumably suffered from the prick¬ 
ings of conscience no light would ever 
have been thrown on this brutal and 
ghastly crime. In the matter of corro¬ 
boration of the approver’s story it must 
be borne in mind that it would be 
impossible to expect and indeed is not 
required that an accomplice should be 

1. (1916) 2 K B 658=86 L J K B 28=116 
li T 453=80 J P 446=25 Cox C C 624= 
60 S J 696. 
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confirmed in every detail of the crime. 
If this could be done the evidence of 
an accomplice would not be necessary 
or essential to the case. 

To sum up I would hold that so far 
as the appellants, Jhanda Singh, Arur 
Singh and Sadhu are concerned there is 
sufficient corroboration of'the approver’s 
story connecting them with the crime in 
the evidence of Bantu supported by that 
referred to and discussed under S. (4), 
(6) and (7) above. It is doubtful whe¬ 
ther Bantu could have recognized all 
the appellants when he saw them on the 
canal bank but the identity of Jhanda 
Singh and Arur Singh would be fixed 
in his mind by the fact that these two 
appellants caught him by the ears and 
threatened him. As regards the parti¬ 
cipation of the other five appellants, 
there is only the evidence of Bantu in 
corroboration of the approver and I 
hesitate to accept this in the absence 
of other material corroboration. Motive 
in the case of these five appellants is 
also not so apparent and while there 
are strong suspicions against them the 
absence of the necessary corroborative 
proof makes it unsafe to convict them. 
I would accordingly hold that the ap- 
I>ellants, Jhanda Singh, Arur Singh and 
Sadhu have been rightly convicted and 
I would confirm the sentence of death 
in the case of Jhanda Singh and Arur 
Singh and commute the said sentence 
in the case of Sadhu to one of trans¬ 
portation for life as he was only a 
minor actor in the affair. For the 
reasons given I would accept the ap¬ 
peals of Dalip Singh, Teja Singh, Harya 
Darya and Jiwna and setting aside their 
convictions and sentences acquit them 
and direct they be set at liberty. 

Bhide, J. —I agree. 

r.m./r.k. Order accordingly. 
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Bhide and Currie, JJ. 

Muzaffar and another —Appellants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 28 of 1931, De¬ 
cided on 9th July 1931, from order of 
Addl. Sess. Judge, Mianwali, D/- 19th 
November 1930. 

(a) Criminal P. C. (1898), S. 423—Interfer¬ 
ence with iudgment of acquittal on question 
of fact—It is sufficient if finding is clearly 
wrong on evidence and unreasonable—;But 
errors in judgment of acquittal ought to be 
clearer and evidence more cogent and con¬ 
vincing to justify its setting aside than in case 
of judgment of conviction. 

In order to justify interference with a judgment 
of acquittal on a question of fact it is sufBcien 
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if the finding is clearly wrong on tho ovidonco 
and unreasonable in the opinion of the appol* 


late Court whether or not tho unreasonableness 
amounts to perversity, stupidity or incompctenco 
but upon sound principles of criminal jurispru¬ 
dence tho indications of errors in tho judgment of 
acquittal ought to bo clearer and more palpable 
and the evidence more cogent and convincing in 
order to justify its being set aside than would bo 
necessary in tho case of a judgment of conviction: 

1 P R 1904, Cr, Foil. [P 298 C 2] 

(b) Penal Code {I860), S. 302—Men attac¬ 
king opponents with spears and vaholas must 
be held to have knowledge that they are 
likely to inflict injuries as will result in death 
and are guilty under S. 302—Case held not 
covered by Penal Code (1860), S. 300, 
Excep. 4. 

Peaceful men are not ready armed with spears 
when a sudden fight occurs. Men who go to 
attack their opponents with s^iears and vaholas 
must be held to have, if not the definite inten¬ 
tion of killing, at least the knowledge that they 
are likely to inflict such injuries as will result in 
death. 

When therefore the accused were armed with 
spears and other sharp edged weapon and lathis 
while persons on the other side were armed with 
lathis only and it was clear from the nature of 
the injuries sustained, which were inflicted with 
spears in the side of breast and abdomen, that 
the accused had the intention of causing death: 

Held: that the ofience of the accused was one 
of murder punishable under S. 302 and was not 
covered by Excep. 4 to S. 300. [P 299 C 2^ 

B. B. Puri —for Appellants. 

B. C. Soni —for the Crown. 

Carrie, /.—On 7th April 1930 two 
men, Abbas Khan and Muzaffar Khan 
were killed in the village Musa Khel, 
while others were injured. Eleven men 
were tried on charges under Ss. 302., 
326 and 324 read with S. 149, 
T. P. C. Eventually the learned Addi¬ 
tional Sessions Judge convicted two 
men, Muzaffar and Sadullah Khan, un¬ 
der S, 304, part 1, I. P. C., and 
sentenced them to transportation for 
life. Sadullah Khan was also coVivict- 
ed under S. 326, I, P. C. They were 
acquitted on the remaining charges and 
• the remaining nine persons were ac¬ 
quitted entirely. Muzaffar and Sadullah 
Khan have appealed against their con¬ 
viction and sentence and the _ Crown 
has appealed against their acquittal on 
the charge of murder. The Crown has 
also appealed against the acquittal of 
three of the persons who were acquitted 
by the Additional Sessions Judge, viz., 
Khan Zaman, Ghazi Khan and Mo¬ 
hammad Khan. 

The prosecution story is to the effect 
that there had beep a heavy shower 
that afternoon. About digar-wela, say 
between 4 and 5 p. m., Sardud Khan 
went out to the small bund in the lane 
'outside his house. He has given va- 
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rious reasons for this. At one time 
he stated that he went to see the bund, 
at another time that he went to 
cut the bund as water was coming 
into his compound, and thirdly that 
he went to divert the water into his 
bhore or enclosure. According to his 
story, he found there eleven of the 
opposite party, Mohammad Khan and 
Sadullah Khan being armed with va¬ 
holas or mattocks while the remainder 
were armed with spears. An alterca¬ 
tion ensued and men of liis party ar¬ 
rived.- His son, Abas Khan, was the 
first person person attacked and then 
Muzaffar Khan came and was attacked 
with the result that these men. died. 
Then Kamand Khan, P. W. 6, ap¬ 
peared on the scene and was attacked. 
Then he himself was assaulted. Hayat 
Khan, P. W. 7, then appeared and 
was chased and, on their return from 
the pursuit of Hayat Khan, the par¬ 
ty injured Mt. Chandne, P. W. 8, 
and Mt. Sahiban, P. W. 9, who were- 
attending to the two dead men. The 
dead and the injured were then re¬ 
moved to the old police chauki near by. 
A constable, Abidullah, P. W. 11, ap¬ 
peared on the scene and took Sardud 
Khan to the police station where he 
made the first information report at 
7-30 p. ra. 

Ghazi Khan, respondent, gave a blank 
denial and so did Khan Zaman who^ 
stated that he resided at liis own van- 
dah. Mohammad Khan also blankly de¬ 
nied the commission of the offence. Mu¬ 
zaffar Khan offered an absurd explana¬ 
tion of the injuries found on his per¬ 
son and Sadullah Khan made a long 
statement making out that the 
plainants were the aggressors. He stated 
that he was trying to stop water from 
entering his courtyard when Sardar 
Khan and others of his party came and 
asked him to go with them to the 
Mohar Land. He accordingly accom¬ 
panied them and, while they were talk¬ 
ing loudly about the flowing of water 
in the lane, Sardud Khan and Kamand 
Khan came out with four or five others 
and overtook them near the old po¬ 
lice post and began to assault them. He 
himself ran away. He received a va- 
hola blow on the head at the hands 
of Hayat Khan and became uncon¬ 
scious. The prosecution case rested on 
the evidence of Sardud Khan, Kamand 
Khan, Hayat Khan and the two wo¬ 
men, Mt. Chandne and Mt. Sahiban. 
These witnesses agreed in giviiig the 
leading part in the affray to Sardar 
Khan. But Sardar Khan fortunately for 
himself was in a position to prove the 
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alibi put forward by liim to the effect 
that he was travelling’ to Mianwali in 
the same lorry as a Sub-Inspector of 
Police at the time the affray is 
said to have taken place. The learned 
Additional Sessions Judge accepted the 
alibis put forward by Jaffar, Dost Mo¬ 
hammad, Allah Dad, Muqarrab and 
Shah Jaiian which were supported, in 
his opinion, by convincing evidence 
coupled with the fact that these men 
had no injuries on their persons. He 
was obviously not impressed by the 
evidence for the prosecution and, re¬ 
marking that a person, who has no 
injury, should be convicted of having 
taken part in the attack only on very 
cogent evidence wluch does not exist, 
acquitted Ghazi Khan, Khan Zaman and 
Mohammad Khan, who had no injuries 
on their persons. 

The learned Additional Sessions 
Judge further accepted the story put 
forward by two defence witnesses, 
D. Ws. 5 and 6, that originally Hayat 
•Khan had started for the police sta¬ 
tion to make the report but had been 
recalled with a view to implicating a 
larger number, and that it was only 
the arrival of the constable on the scene 
that caused the report to be made 
when it was. Certainly there is no 
other explanation of the failure of any 
one to report the case promptly at 
the police station wliich is only a quar¬ 
ter of a mile distant. 

In arguing the case for the Crown 
Mr. R. C. Soni admitted that no re¬ 
liance could be placed on the state¬ 
ments of Hayat Khan and Mt. Chande 
which were a tissue of contradictions 
-and absurdities. Thus the^ only evi¬ 
dence. to which he has invited our 
attention, is that of Sardud Khan, Ka- 
mand Khan and Mt. Sahlban. The lat¬ 
ter lady however cannot obviously be 
relied upon, as in very many instances 
her statement before the Sessions Court 
is diametrically opposed to what she 
had stated before the police or the 
Committing Magistrate. As regards Sar¬ 
dud Khan and Kamand Khan it ap¬ 
pears to me that what they say must 
be received with some caution in view 
of the fact that the learned Additional 
Sessions Judge has held that six out 
of the eleven persons against whom 
they gave evidence' had succeeded in 
proving alibis. It is urged that Khan 
Zaman was named in the First Infor¬ 
mation Report as having struck Sardud 
Khan with a spear and that tliis story 
has been maintained throughout un¬ 
altered. As regards Moliammad Khan 
dt is urged that three of the assessors were 


of opinion that he was present but 
took no active part in the fight. As 
against Ghazi Khan it is pointed out 
that Sardud Khan states that he de¬ 
finitely saw him stab* Abbas Khan and 
Kamand Khan supports this less defi¬ 
nitely. He was also absconding until 
the 20th. Now, whatever view one 
might have taken, if one had been 
trying the case, as regards the guilt 
of these men, the question to be con¬ 
sidered is whether there are sufficient 
grounds for interfering with the find¬ 
ings of the Additional Sessions Judgq. 
The principle governing appeals from 
acquittals was enunciated in King- 
Emperor V. Chaitar Singh (1), where 
it was said that: 

“ in order to justify interference with a judgment 
of acquittal on a question of fact, it is sufficient 
if the finding is clearly wrong on the evidence 
and unrcasouablo in the opinion of the appellate 
Court, whether or not the unreasonableness 
amounts to pervei'sity, stupidity or incompetence 
•••••; but upon sound principles of criminal 
jurisprudence the indications of error in the 
judgment of acquittal ought to be clearer and 
more palpable and the evidence more cogent and 
convincing in order to justify its being set aside 
than would be necessary in the case of a judg¬ 
ment of conviction. *’ 

In the present case the learned Ad¬ 
ditional Sessions Judge is in agreement 
with the unanimous opinion of the as¬ 
sessors as regards two of the respon¬ 
dents, Khan Zaman and Ghazi Khan. 
As regards the third respondent the 
majority of the assessors, though of 
opinion that he had been present 
thought that he had taken a minor 
part in the affair. As already noted 
the only evidence to be considered is 
that of Sardud Khan and Kamand Khan 
and, if these men are found to be un¬ 
reliable as they had been as regards 
the majority of the persons against 
whom they have have given evidence 
it cannot be said, in my opinion, that 
the Additional Sessions Judge was 
clearly wrong in refusing to believe 
them as regards the three respondents 
who had no injuries on their persons. 
I would therefore dismiss the appeal 
of the Crown as regards Khan Za¬ 
man, Ghazi Khan and Mohammad Khan 
and direct that they be set at li¬ 
berty. As regards the two men who 
have been convicted, Muzaffar and Sa- 
dullah Khan, there can be no doubt, 
in my opinion, that they were pre¬ 
sent and took part in the affray. Sa- 
dullah Khan in fact admits his own 
presence and both of them bore traces 
of injuries which cannot be otherwise 

1. (1904) 7 P R 1904 Cr=97 P L R 1904=1 
Cr L J 781. 
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explained. I would therefore hold that 
the learned Additional Sessions Judge 
was right in his conclusion as regards 
the presence and participation in the 
fight of these two men. 

The only question that remains there¬ 
fore for consideration is whether the 
learned Additional Sessions Judge was 
right in convicting these two men un¬ 
der, S. 304-1, I. P. C., or whether 
they should have been convicted of 
the offence of murder. The learned 
Additional Sessions Judge had held 
that there being no sufficient reliable 
evidence as to how the fight commenced, 
it should be presumed that it took place 
suddenly and therefore the offence was 
covered by the fourth exception of 
S. 300, Penal Code. Now, in the pre¬ 
sent case it is clear from the nature 
of the injuries sustained by Abbas Khan 
and Muzaffar Khan that they were the 
subject of a savage attack carried out 
with spears. Abbas Khan had one in¬ 
cised stab wound passing through the 
second intercostal space and through 
the left ventricle of the heart. Apart 
from that he had another contused 
wound'oif the outer side of the right 
upper arm and ten contusions and 
other abrasions caused by blunt wea¬ 
pons. He died as the result of haemor¬ 
rhage and shock from the mcised stab 
wound of the chest which passed 
through the heart. 

Muzaffar Khan had no less than 
three stabs, one passing through the 
pericardium and the right and left ven¬ 
tricle 'of the heart, the second enter¬ 
ing the abdominal cavity and the third 
entering the liver. Kamand Khan had 
five incised wounds caused by _a sharp 
edged weapon. Apart from this other 
injuries—Sardud Khan had one gaping 
incised wound in the chest, and Mt, 
Chande had an incised wound—Ha- 
yat Khan had only a contused wound. 
On the other hand, of the two con¬ 
victs Sadullah Khan had three contused 
wounds, a scratch and a cut on the left 
border of tongue caused by liis own 
teeth. Muzaffar had a contused wound 
on the right parietal bone, a scratch 
on the right knee and a contusion on 
the right temple. It is thus evident 
that the assailants were armed with 
spears and other sharp-edged v/eapons 
probably, as stated, with mattocks (va- 
holas) as well as with dangs or la- 
Ithis. From the nature of the injuries 
sustained, inflicted as they were with 
pears in the side, breast and abdomen, 
iere can be no doubt, to my mind, 
it 'the assailants had the intention 
cimse death. It is clearly taking 


undue advantage to use spears and va- 
holas on men armed with lathis. 

As regards the origin of the fight, 
the learned Additional Sessions Judge 
remarked: 

“la view of the application (under S. 145, 
Criminal P. C.) that was pending against him it 
is probable that be hud gone to stop the How of 
water iu tbe direction of tiie bhora of Mohammad 
ICban. Iu any case the origin is obscure so the 
light must bo presumed to be a sudden one.” 

It is clear that the fight look place over 
the bund in the lane. From the injuries of 
the two parlies it is patent that Muzaffar 
and Sadullah Klian with other sup¬ 
porters came on the scene and attacked 
Sardud Khan and his men. The very 
fact that they were armed with spears 
shows that they intended to attack the 
opposite party and sallied forth with 
that intention. Peaceful men are not 
ready armed with spears when a sud¬ 
den fight occurs. 1 therefore am of 
opinion that the learned Additional 
Sessions Judge was clearly wrong in 
holding that the fight was a sudden 
one, and that the offence commuted by 
Muzaffar and Sadullah Khan 
vered by the fourth exception to S. 300. 
Penal Code. Men who go to attack 
their opponents with spears and vaholas 
must be held to have, if not the de¬ 
finite intention of killing, at least the 
knowledge that they are likely to in¬ 
flict such injuries as will result in (^atn. 

I would therefore hold that the offence 
of these men was one of murder 
shable under S. 302, Penal Code, rhel 
prosecution evidence is however un¬ 
satisfactory as to the part played by 
each of the two men. Further the Pro¬ 
secution have not frankly stated how 
the fight arose. In these circumstances 
I am not prepared to enhance the sen¬ 
tence. The Crown appeal is therefore 
accepted as regards Muzaffar and Sa¬ 
dullah to the extent of modifying the 
section under which they are convicted 
to S. 302, Penal Code. As regards the 
remaining respondents the appeal is dis¬ 
missed and they are to be released. 
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B.M /r.k. Order accordingly. 
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Abdul Qadib, J. 

Chanan Sz«ff/t"^Convict—Appellant. 

V. 

Emperoi —Opposite Party. 

Criminal Appeal No. 269 of 1931, 
Decided on 5th June 1931, against order 
of Magistrate, First Claes, Ferozepore, 
D/- 28bh February 1931. 
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(ft) Criminal Trial—Identification—Value 
of. 

Identifications made at night during a dacoity 
or when the people are terrorized arc generally of 
verv liltlc value: .1 I li 1927 Cal 820, Eef, 

[P 301 C 1] 

(b) Cri minal Trial—Evidence—Comparison 
of footprints after two months — Original 
tracks not preserved—Evidence has no value. 

Where a tracker compares the admitted foot¬ 
prints of an accused person with the impression 
that was left on the tracker of the footprints 
which he saw when he went to the spot where the 
crime was committed such a comparison made 
about two months after the occurrence where the 
original tracks were not preserved cannot have 
much value. [P 301 C 1] 

J. C. Sethi — for Appellant. 

Di7i Dayal Khanna for Govt. Advocate 
—for the Crown. 

}udgment .—There was a dacoiiy in 
the house of Raman Mai in Kurahiwala 
in Ferozeporc District, on the night of 
9th October 1930. Raman Mai was 
away that night and his wife Mt. 
Paro and daughter Mt. Sodhan were in 
the house. About 10 p. m. six or seven 
dacoits came to the house, some of 
whom were armed with guns. They ob¬ 
tained the keys of the safe from Mt. 
Paro and took away some cash and 
ornaments. Phumman Mai, a neighbour 
of Raman Mai, was sent in the morning 
to the police station Kot Bhai to report 
the matter and did so. For about two 
months the culprits could not be traced. 
About 3rd December 1930, the police 
got information that a man named 
Channan Singh, was in possession of 
some ornaments that were taken away 
in the dacoity above referred to and 
would get out at Faqasar Railway Sta¬ 
tion on the night of the 3rd December. 
The police went to that station and 
arrested Chanan Singh, who came out 
of the train with a number of ornaments 
in Ms possession. These were tied in 
a cloth. A list of the property recovered 
from him was prepared and 34 silver 
ornaments subsequently identified by 
Raman Mai and his witnesses as the 
property of Raman Lai, were recovered 
from him. On 7th December, there was 
an identification parade in which Mt. 
Paro and Mt. Sodhan, identified Chanan 
Singh as one of the persons whom they 
saw in their house on the night when 
the dacoity was committed. On the 
16th a tracker named Shamun picked 
out the foot-prints of Chanan Singh, 
from among those of a number of 
others with whom he was made to walk, 
alleging that he had seen the tracks 
originally covered near the scene of 
occurrence and could say that the tracks 
picked out by him were those of one of 
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the men who had left their tracks near 
the spot. On this evidence Chanan Singh, 
has been convicted under S. 395, Penal 
Code, and sentenced to five years’ rigo¬ 
rous imprisonment and has appealed 
against Ms conviction and sentence. 

The appeal has been argued before 
me by Mr. Jai Gopal Sethi, who ques¬ 
tions the identification of the ornaments 
by Raman Mai and his relatives and 
friends and also questions the identi¬ 
fication of Chanan Singh by Mt. Paro 
and Mt. Sodhan. He adds that the 
tracker’s evidence is hardly of any value 
and contends that the evidence pro¬ 
duced by the prosecution is by no means 
sufficient to bring home the offence to 
Chanan Singh. Chanan Singh in his 
statement in Court denies the fact that 
the ornaments were recovered from his 
possession and does not claim the orna¬ 
ments as his own. He does not make 
any attempt to explain the evidence of 
those witnesses for the prosecution who 
prove the fact of Ms arrest and of the 
recovery of the ornaments from Mm at 
Faqarsar. His learned counsel offers an 
ingenious explanation in this ^ Court,, 
which was not offered hy his client, and 
that is that a man named Piitam Singh 
who was a co-accused with Chanan 
Singh and has been accquitted by the 
Court below, was probably one of the 
dacoits and was with Chanan Singh at 
Faqarsar and that he appears to be the 
man who gave information to the police 
and who got Chanan Singh arrested 
and may have placed the ornaments 
in Chanan Singh’s possession for the 
time being. It is true that Pritam 
Singh was a co-accused with Chanan 
Singh in tMs cease, but no property 
having been recovered from Irim, the 
evidence of Ms identification by an out¬ 
sider as well as the evidence of the 
tracker against Mm have naturally been 
considered insufficient to justify his con¬ 
viction. 

There is notMng however on the re¬ 
cord wMch lends colour to the belief 
that he was the informer or that he 
was ever in possession of the ornaments 
in question or had passed them on to 
Chanan Singh, TMs theory therefore 
cannot help the appellant. As argument 
is put forward on Ms behalf, in the 
alternative, that even if the ornaments 
are held to belong to the complainant 
and were found with Chanan Singh 
about two months after the dacoity, the 
more reasonable presumption from the 
fact of their possession would be that he 
may be the receiver of property with 
regard to wMch tMs dacoity had' been' 
committed; and that considering the 
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suspicious nature of his identification 
by Mt. Paro and Mt. Sodhan it should 
not be held that he was one of the 
dacoits. (His Lordship considered the 
evidence as to the identification of the 
ornaments and proceeded). I am afraid 
I cannot .attach the same value to the 
identification of Chanan Singh by Mt. 
Paro and Mt. Sodhan for various rea¬ 
sons and I think the reliability of their 
identification is rather doubtful. The 
first information report madebyPhuman 
Mai, stated clearly that he saw some 
eight men with muffled faces standing 
in front of Raman Mai’s house, that 
one of them stood in front of the house 
while the others scaled over the wall 
and got down into the house by means 
of a ladder. The man outside fired 
three shots from the gun he had with 
him and Phumman Mai ran away out of 
fear at that time. It is possible that 
when the dacoits went in and proceeded 
to open the boxes, to take away pro¬ 
perty, the faces of some of them may 
not have remained muffled, but there 
is no clear evidence on this point. 

No specific part is assigned by the 
witnesses to Chanan Singh and even if 
his face was exposed, it is not likely 
that two women ,who were alone in the 
house in which suddenly some seven 
dacoits appeared at night, would be 
able, in the confusion of the moment, 
to remember distinctly a face that they 
saw under those circumstances. Mr. 
Sethi refers to Emperor v. Iridfiy 
A. /. R. 1927 Cal. 820, where it \vas 
held that identifications made at night 
during a dacoity or when the people are 
terrorized are generally of very little 
value. The tracker’s evidence also* is 
not of much importance in this case, as 
he compared the admitted footprints 
of Chanan Singh with the impression that 
was left on him of the footprints which 
he saw when he first came to the 
spot. A comparison like this, made 
about two months after the occurrence, 
where the original tracks were no longer 
preserved, cannot have much value. 
Eliminating therefore the evidence as 
to the identification of Chanan Singh 
and as to the comparison of his 
tracks, there remains only the evidence 
as to • possession by him of the pro¬ 
perty which was the proceeds of this 
dacoity. This possession is proved con¬ 
vincingly by the evidence on the re¬ 
cord and it may be presumed that he 
was a receiver with guilty knowledge 
and is liable to be convicted under 
S. 412, Penal Code. I would therefore 
alter his conviction from one under 
is, 396, Penal Code, to that under 



S. 412, Penal Code, and reduce his 
sentence from five years' to three years’ 
rigorous imprisonment. To tliis extent 
the appeal is acccepted. 

P.N./k.K. Order accordingly. 
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■ Tek Chand, J. 

The Indian Co^npanies Act (7 of 1913), 

In the matter of. 

The Punjab Flying Club Limited, 

In the matter of. 

Civil Original No. 21 of 1932, Deci¬ 
ded on 6th March 1933. 

(a) Company—Company is under duty to 
issue balance sheet. 

A company is under a statutory duty to issue 
proper balance sheet and the existence of some 
disputes regarding amount due to the company 
does not relieve the company from such duty. 

[P 302 C 2; P 303 C 1] 

(b) Companies Act (1913), S. 162—If com* 
pany is commercially insolvent, order under 
S. 162 can be passed. 

In petitions under S. 102, the Court has to eee 
whether the company is commercially insolvent, 
i. e. whether it is unable to meet its current de¬ 
mands altbough the assets when reali;<od may 
exceed its liabilities. If the company is com¬ 
mercially insolvent it mav be \Y0urid-up. 

[P 303 C2] 

Carden Noad —for Petitioner. 

Edmunds —for Burma Shell Oil Co. 

JRzistomji —for Lette. 

Judgment .—This is a petition under 
S. 162, Companies Act, presented by 
the Secretary of State for the compul¬ 
sory winding up of the Punjab Flying 
Club Limited, which is a Company in¬ 
corporated under the Companies Act, 
having its Head Office at Lahore. It 
is averred in the petition that the Com¬ 
pany is unable to pay its debts, that it 
has ceased to function and is not ful¬ 
filling its objects and that it is just 
and equitable that it be wound up by 
the Court. The petition was duly ad¬ 
vertised in the Punjab Government Ga¬ 
zette, the Statesmen, the C. & M. Ga¬ 
zette and the Tribune and the usual no¬ 
tice was served on the company. The 
petition was opposed by Mr. K. L. 
Gauba, President of the Company, while 
Mr. Norman Edmunds, advocate, on 
behalf of the Burma Shell Oil Co., 
Limited; and Mr. Rustomji on behalf 
of Mr. Leete, alleged creditors of the 
Company, have appeared and supported 
the prayer for. the compulsory wind¬ 
ing up. The Comi>any was incorporated 
on 4th October 1929 with the object 
of promoting the art and science of 
flying, imparting instruction to its mem¬ 
bers and others in aeronautics and pro¬ 
viding facilities for flying and housing 
of aircraft. It has no share capital but 
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IS a company “limited by guarantee” 
under the provisions of S. 7, Compa¬ 
nies Act, each member having under¬ 
taken to contribute to the assets of 
the Company, in the event of its being 
wound up. a sum not exceeding Rupees 
25 for payment of its debts and lia¬ 
bilities. The number of members of 
the Company is stated to be over 300, 
and it appears to have received con¬ 
siderable assistance from Government 
at least in the earlier years of its exis¬ 
tence. 

By an agreement dated 1st April 1930 
(Ex. P. 1) entered into between the 
Secretary of State and the Company, 
the Secretary of State agreed (1) to 
provide Rs. 27,600 for the purchase of 
two light aeroplanes, (2) to pay Rupees 
15,000 towards the purchase and erec¬ 
tion of a combined hangar and work¬ 
shop at Lahore; (3) to contribute to 
the Company quarterly in advance the 
sum of Rs. 5,000 for a period of two 
years, or Rs. 40,000 in all, for the 
expenses of the Company during the 
continuance of the agreement; and 
(4) to pay at the rate of Rs. 150 for 
each person trained and qualified as 
a pilot, a sum not exceeding Rs. 2,250 
in the first year and Rs. 5,000 in the 
second year of the agreement. The 
term of the agreement was fixed at two 
years and it was stipulated that the 
aeroplanes, the hangar and the equip¬ 
ments purchased from the grants made 
by the Secretary of State shall remain 
the absolute property of Government 
and shall, at the e.xpiration of the 
agreement on 31st March 1932, or 
the sooner determination thereof, be 
delivered up to the Secretary of State in 
good condition, reasonable wear, and 
tear excepted. The Company undertook 
to conduct its affairs to the satisfaction 
of the Secretary of State to employ a 
qualified Air Pilot, Ground Engineer 
and Mechanic, to maintain the aero¬ 
planes and hangar in good condition, 
to have the necessary insurance effected, 
and to keep proper books of account. 
It is admitted that in accordance 
with the terms of this agreement the 
Secretary of State has paid to the Com¬ 
pany the sum of Rs. 27,600 for pur¬ 
chase of aeroplanes, Rs. 15,000 for 
purchase and erection^ of the liangar 
and workshop, Rs. 40,000 as subsidy 
for two years, besides other smaller 
subsidies as provided in the agreement. 
By another agreement (Ex. P. 2) dated 
25th February 1931 the Secretary of 
State leased to the Company an area 
of 132.23 acres of land in Rakh Kot 
Lakhpat and Bhabra at a rent of 


Rs. 661-4-0 per annum and on this 
land the Company duly constructed the 
hangar and the aerodrome with the 
money received from the Secretary of 
State and small sum contributed out 
of its own funds. The Company also 
purchased two aeroplanes with the 
amount provided by the Secretary of 
State and a third aeroplane with its 
own money. One of these aeroplanes 
crashed some time in December 1931. 
the second crashed in March 1932, and 
the third in April or May 1932. All 
the three machines were insured, and 
it is admitted by Mr. Gauba, the ori¬ 
ginal Secretary and the present Presi¬ 
dent of the Company, that it received 
Rs. 6,000 from the Insurance Company 
to cover the loss of the first plane, 
but that tills amount was not used for 
the purchase of a new macliine but was 
spent on effecting repairs to the other 
t^vo machines and in paying off the 
salary and allowance of the staff. With 
regard to the insurance money for the 
other two planes, counter-claims are 
stated to haye been put in by the 
Company and Govemment, and pending 
the settlement of these disputes the 
Insurance Company has not made pay¬ 
ment to either party. 

It is common ground between the 
parties that since the crash of the third 
machine in April or^ May 1932 no 
flying has been done in the Club, nor 
has it had any pilot or technical staff 
for several months. It is admitted by 
Mr. Gauba that the Company has not 
issued a balance-sheet after 30th June 
1931, though under the law it is obli¬ 
gatory on every limited liability com¬ 
pany to get prepared and issued to 
every member a duly audited balance- 
sheet at least once in every year and at 
intervals of not more than fifteen 
months. Mr. Gauba has explained that 
a balance sheet for the half year end¬ 
ing 31st December 1931 was prepared 
and was audited, but that it was not 
circulated to the members or placed be¬ 
fore the general meeting held on 29th 
February 1932, as disputes had arisen 
with Government relating to the owner¬ 
ship of the aeroplanes and the right of 
the Club to realize the insurance money, 
and as these disputes are still un¬ 
settled it has been thought proper to 
withhold the balance-sheet. He has fur¬ 
ther stated that for the same reason 
the balance-sheets for the two suc¬ 
ceeding -half-years have not been got 
prepared or issued. Mr. Gauba has 
however failed to refer me to any pro¬ 
vision of the law under which the 
existence of disputes of this kind re- 
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lieves a company from its statutory 
duty to issue proper balance sheet. 
(After considering the evidence the 
judgment proceeded). It is clear from 
what has been stated above that the 
company is not functioning at present, 
that its affairs are in a moribund 
condition and that there are no pros¬ 
pects of the work being resumed in 
the near future. Indeed, Mr. Gauba 
who alone of all the three hundred 
members has opposed the petition frank¬ 
ly admitted in the statement which he 
made before me on 3rd Februray 1933 
that without receipt of the subsidy from 
Government for the year 1932-33 it 
would not be possible for the Club to 
restart flying. He has however urged 
that the petition for winding up has not 
been made bona fide as the present un¬ 
satisfactory state of affairs of the Club 
is due principally to the hostile attitude 
adopted by the Government of India 
since August 1931, when it was dis¬ 
covered that two of the technical em¬ 
ployees, Messrs Leete (Pilot) and Sa- 
mules (Ground Engineer) had not ren¬ 
dered a satisfactory -account of the 
quantity of petrol which was in their 
charge and the Managing Committee 
started an investigation into the matter. 


Mr. Gauba alleges tlmt these gentle¬ 
men made false allegations against the 
Club to the Director of Civil Aviation 
who thenceforward placed numerous ob¬ 
stacles in the way of the working 
of the Club, and acting on his advice 
Government refused to continue the 
subsidy for the year commencing 1st 
April 1932, even though the necessary 
funds for the purpose had been voted 
by the Legislative Assembly. Mr. Gauba 
has placed- on the record the corres¬ 
pondence which had passed between him 
and the Government of India during the 
last eighteen months and contends that 
‘.Government has backed out of its pro¬ 
mise to continue thef subsidy for 
vl932-33, I have carefully examined this 
correspondence and find that all that 
it establishes is that negotiations for 
the continuance of the subsidy for an¬ 
other year went on for some time, but 
I have not been able to discover any¬ 
thing V^h might show that these nego¬ 
tiations had materialized into a binding 
contract. It is admitted by Mr, Gauba 
that no fprmal document was ever exe¬ 
cuted on behalf of the Secretary ol 
State agreeing to continue the subsidy 
after 31st Marqh 1932. It is clear 
. therefore that Government was under no 
|eB|d liability to make any further pay- 
-tn the company. In this view of 
;e it is not necessary for the 





purposes of this petition to enter into a 
detailed examination of the correspon¬ 
dence in order to ascertain the reasons 
for the failure of the negotiations for 
renewal of the subsidy. Government 
was making payments to the company 
ex gratia, and if for any reason it did 
not think it fit to enter into a binding 
agreement to continue its graaits for 
another year, the company has no legal 
right to decline to fulfil its obligation 
under the earlier agreements, Exs. P. 1 
and P. 2. 

After a careful consideration of the 
evidence on the record and the argu¬ 
ments addressed to me by both parties 
I can find no basis for the suggestion 
that the petition for winding up has 
not been made in good faith and tliat 
the real object of Government is to- 
escape liability for payment of the grants- 
for 1932-33, or to put pressure on the 
Club to give up its claim against the 
Insurance Company for the amount due 
by reason of the destruction of the 
second and the tliird aeroplanes. Mr. 
Gauba finally contended that the Club 
has got sufficient assets in the form of 
arrears of subscriptions, etc., recover¬ 
able from its members, and the claim, 
against the Insurance Company and that 
if this petition is dismissed these am¬ 
ounts will be realized and payments^ 
made to the creditors. But, as has been 
stated already, the claim against the 
Insurance Company is a disputed one; 
the members have not paid their dues 
for several years and do not appear to 
be taking any interest in the affairs of 
the Club, and further, it is doubtful 
that the amount of arrears if and when, 
realized, will be sufficient to meet all 
the liabilites. But even if it be assumed 
that the Club has got a valid claim to 
recover the insurance money and the- 
members are likely to pay voluntarily 
the full amount due by them, this is 
no answer to the petition. It is settled 
law that what the Court has to see in 
a case like this is whether the company 
is “commercially insolvent,” i. e., whe-; 
ther it is unable to meet its current ^ 
demands, although the assests when * 
realized including uncalled capital 
exceed its liabilities (Halsbury’s Laws, 
of England, Vol. V, p. 397). As ob¬ 
served by Lord Wrenbury 

“ in such a case ii is useless to say that if tbe as¬ 
sets of the company are realized there will be 
ample to pay 20 shillings in the pound: thisis 
not the test. A'company may be at the same 
time insolvent and wealthy. It may have wealth 
locked up in investment not presently realizable 
but although this be so, yet if it have not assets ■ 
available to meet its current liabilities it is com¬ 
mercially insolvent and may be wound up:;’ 
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^(Buckley’s law and Practice under the Companies 
Acts, p. 364). 

In my opinion it has ^b,een esta¬ 
blished beyond doubt that the company 
has not complied with the statutory 
demands made under S. 163 (2) by 
the Secretary of State and the Burma 
Shell Oil Co., that it is unable to meet 
its current demands, that it has ceased 
to function and its affairs are in a 
moribund condition, that it has no cash 
in hand nor does it possess the neces¬ 
sary equipment to carry out the object 
for wliich it was incorporated, and that 
there are no prospects of its being able 
to resume its activities within a rea¬ 
sonable time. On these findings the 
Secretary of State is entitled ex-debito 
justitiae to a winding up order and 
his petition must be granted. I ac¬ 
cordingly pass an order under S. 162, 
Companies Act, that the Punjab Flying 
•Club Limited be compulsorily wound up 
by this Court; and I appoint Mr. 
L. Hudson of Messrs. A. F. Ferguson 
and Co., Chartered Accountants, and 
Mr. R. C. Soni, Bar-at-law, Lahore, 
as Joint Official Liquidators. Both these 
gentlemen shall be summoned to ap¬ 
pear before me on the 8th March, at 
3-30 p. m., when the question of their 
remuneration will be settled. As the 
petition was opposed on wholly un¬ 
substantial grounds, the Secretary of 
State shall get his costs from the 
company. 

K.s. Petition allowed. 
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Tapp, J. 

Kesar Singh and anothet —Appellants. 

V. 

Bansi Ram and others —Respondents. 

Misc. Second Appeal No. 1059 of 
1932, Decided on 21sb December 1932, 
from order of Dist. Judge, Ferozepore, 
D/- 7th April 1932. 

Civil P. C. (1908), O. 41, R. 20—Discretion 
to allow additional parties when should be 
■exercised. 

There were three appeals against one order* 
'Two were rejected on the ground that a necessary 
party was not made a respondent. The third 
was accepted on merits, the Court refused to con¬ 
done the omission in the first two appeals. The 
points in all appeals were similar: 

Held', that the Court should have exercised its 
discretion under O. 41, R. 20 and condoned th^ 
omission. [R 304 C 2] 

Fakir Chand and Chandar Gupta —for 
Appellants. 

B. P. Khosla —for Respondents. 


Judgment .—-Bhaghat Singh was ad¬ 
judicated an insolvent on 19th July 

1930 on a creditor’s petition presented 
on 2nd December 1929. On 17th April 

1931 the official receiver applied to the 
insolvency Court for the annulment of 
six transfers effected by the insolvent 
in favour of different persons. The in¬ 
solvency Court accepted the application 
of the official receiver and in a very 
brief and summary order annulled the 
transfers in question. Two of these 
alienations were in favour of Kesar 
Singh and Bur Singh the latter of 
whom having died on 9th September 
1931 is represented by Mai Singh and 
both these persons preferred a joint 
appeal to the District Judge. They fail¬ 
ed to implead the official receiver and 
on that ground their appeal was dis¬ 
missed. In an appeal by a third alienee 
named Bagga Singh the official recei¬ 
ver was impleaded and the learned Dis¬ 
trict was asked to condone the omission 
in the appeal of Kesar Singh and Mai 
Singh owing to the appeal of Bagga 
Singh being covered by the same order 
of the insolvency Court. He however 
did not see his way to accept this 
contention. 

In my opinion the circumstances were 
such that the learned District Judge 
might well have exercised the discre¬ 
tion vested in him by O. 41, R. 20 
and directed that the official receiver be 
made a respondent in the appeal. The 
appeal of Bagga Singh has, I under¬ 
stand, been accepted and the case re¬ 
manded to the insolvency Court for 
decision of two issues and it seems 
to me unjust that while the good faith 
of the alienation in favour of Bagga 
Singh has to be determined the alie¬ 
nations in the case of Kesar Singh and 
Mai Singh which were dealt with by the 
same order cannot be reopened owing 
to a pure technicality. For the above 
reasons I accept the appeal and re¬ 
mand the case to the lower appellate 
Court with the direction that the offi¬ 
cial receiver be impleaded in the ap¬ 
peal and the appeal heard and dis¬ 
posed of in accordance with law. Par¬ 
ties will bear their own costs in this 
Court. t 

M.N. Appeal allowed. 
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OOIiDSTREAM AND JOHNSTONE, JJ. 

Hari Kishan —Convict—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 141 of 1931, 
Decided on 24th February 1931, against 
order of Sess. Judge, Lahore, D/- 26bh 
January 1931. 

Penal Code (1860), S. 302 —Sentence- 
Accused convicted of murder—Fact that he 
encouraged in his crime by mischievous 
literature cannot justify lesser punishment 

than death. v u 

Where an educated young man who has at¬ 
tained majority, has been convicted of murder, 
the mere fact that he was encouraged to commit 
the crime by reading the mischievous literature 
:aud that his motive was not pers^onal. but was 
to attack only the highest ofAccr of the State, 
4oes not justify a refusal to enforce the ordinary 
punishment for murder, which is death and 
•awarding the >esser punishment of transportation 
for life, because neither of the giounds is sufli- 
•cient for leniency being shown to the accused 
and as also youth alone does not constitute an 
■extenuating circumstance for the award 
lesser punishment: A. I. B. 1928 

Bhagat Ram P«ri—for Appellant. 

Ram Lai —for the Crown. 

Judgntetii. — On 23rd Det^mber 
1930, when His Excellency the Gover- 
tnor of the Punjab was leaving tha Lahore 
University Hall at the close of Con¬ 
vocation proceedings shortly after one 
o’clock, six shots were fired from a 
revolver by Hari Kishen, the appellant,, 
who was at a distance of five or six 
yards from him in the Hall. One of 
these shots struck His Excellency s left 
arm passing through the fleshy part 

* behind the humerus end and another 
grazed the left side of lus back. A 
third struck Sub-Inspector, Chanan 

• "Singh, who was on duty at the entrar.ee 
through which His Excellency wasaDout 
to pass, on the right side of his neck. 
Two other shots hit Inspector, 13. o. 
Wadhawan on the right fore-arm and 
on the right loin. Doctor McDermott, 
a lady doctor, was also wounded in the 
abdomen by a bullet from the revolver 
Sub-Inspector Chanan Singh died of 
wound about five o clock the same 
evening. Hari Kishan was con^tted 
for tr&l charged with the murder of 
Sub-Inspector Chanan Singh, and the 
attempted murder of His Excellency the 
Uovemor and Inspector B. S. Wadha- 
wan. He was tried by the Sessions 
Judge of Lahore, with the assistance 
of a jury of nine. The jury returned 
a verdict of guilty on all three charges, 
and the learned Sessions Judge in agree¬ 
ment with the verdict sentenced the ap- 
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pellant to death under S. 302, Penal 
Code, for the murder of Sub-Inspector 
Chanan Singh, and to transportation 
for life on the charges of attempt under 
S. 307, Penal Code. Hari Kishan has 
appealed through Mr. B. R. Puri and 
Mr. Amin Chand Mehta and we have 
heard Mr. Puri on his behalf. 


Mr. Puri opened his case by saying 
that in view of the statements made by 
his client at the trial and in his con¬ 
fession recorded by a Magistrate on 1st 
January 1931, he did not propose to 
take us through the evidence or to 
challenge the correctness of the findings 
of the jury and the Sessions Judge but 
would restrict himself to some of the 
grounds mentioned in the memorandum 
of appeal. We have however read the 
record and find that it clearly estab¬ 
lishes the guilt of the appellant in 
respect of the offence with which he was 
charged. The only grounds argued be¬ 
fore us by Mr. Puri are: (1) that the 
ai>peUant was tried (a) by an impro¬ 
perly constituted Tribunal, and (b) in 
an unfavourable atmosphere: and (2) 
that the capital sentence should not 
have been passed under S. 302, Penal 
Code, in view of the unanimous re¬ 
commendation for mercy made by the 
jurors to the Sessions Judge. The excep¬ 
tion taken by Mr. Puri to the constitu¬ 
tion of the Court is based on tlie re¬ 
fusal of the Sessions Judge to accept the 
objection made at the opening of the 
trial to the empanelling of three ot the 
j^j*ors! Mr. Malibub Shall, who is cm-| 
ployed in the office of the Director ot 
Land Records, Mr. Hassan Ah Shah 
serving in the Accountant Generals 
office, and Mr. Mohan Singh who is 
a lecturer in the Government College, 
Lahore. These gentlemen .were ob¬ 
jected to because they \vere in Govern¬ 
ment service. Mr. Puri seeks support 
for his argument in the fact that an 
objection to another juror summoned 
was accepted, the objection being that 
he was employed in the Civil Secre¬ 
tariat. The learned Judge appears to 
us to have exercised great caution m 
accepting that objection. As jc^rds 
Messrs. Mahbub Shah, Hassan All Shah 
and Moharj Singh, all we tlimk neces¬ 
sary to say is that no presumed par- 
tiality was made out to the satisfac^mji 
of the Court (as is required by S. 278, 
Criminal P. C.)., in respect these 
three jurors, and we are satisfied that 
the Judge’s decision was legal and pro¬ 
per ^ We are justified in this conclusion 
bv the fact that the jurors objected to 
were parties to the recommendation 

made for mercy. 
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Mr. Puri contends that the trial took 
place in an unfavourable atmosphere 
because numerous resolutions had been 
passed by public bodies throughout the 
province condemning the attempt on 
His Excellency’s life and there was a 
general desire to have the culprit pun¬ 
ished. We see no force in this con¬ 
tention. There is no reason for sup¬ 
posing that the general public in other 
parts of India regarded the crime with 
feelings other than of Jiorror, nor any 
reason to believe that desire for the 
punishment of the criminal was keener 
in the Punjab than elsewhere, nor for 
believing that any such feelings and 
desire could, in any manner whatever, 
have influenced the procedure or the 
result of the trial, wherever it was held. 
The evidence would have been the same 
as that which was produced in Lahore 
and, as already made clear, Mr. Puri 
admits that he is unable to attack the 
decisions of the jury and the Judge 
upon the merits of the record. Lastly 
we may note that tltis objection was 
raised before the Court on the 14th 
January when appellant’s counsel men¬ 
tioned the possibility of an application 
being made for a transfer of the case 
to some place outside the jurisdiction 
of this High Court. On the same day 
however counsel withdrew his objection 
to the trial being held in Lahore and 
stated that an application for transfer 
would not be made. After this the 
hearing was adjourned from the 15th 
to the 21st January, during wliich time 
no attempt to have the case transferred 
was made. There remains to be con¬ 
sidered only the plea that the offence 
was not one for which the^ extreme 
penalty should have been inflicted. 

The recommendation for mercy was 
made only on account of the appellant's 
youth. It is conceded by Mr. Puri 
that youth alone does not constitute an 
extenuating circumstance such as would 
justify the lesser penalty prescribed by 
the law (I may refer in this connexion 
to the remarks of Shadi Lai, C. J., in 
the case of Harnami, a boy of 17, 
A. /. 1928 La/i. 855), but his con¬ 

tention is that here we have not only youth 
but another matter wliich, he argues., 
should be taken into consideration. The 
matter to wliich he refers is that the 
motive which led to the crime was not 
personal enmity but merely a de^re 
to injure the head of the Punjab 
Government, a desire engendered in the 
appellant’s mind by grief at his brother’s 
imprisonment in Peshawar for making 
a speech (here Mr. Puri relies on the 
appellant's confession of 1st Januan0> 
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and fostered by the reading of mis-t 
chievous literature intended to arouse 
sympathy with revolutionary crime. "We 
see no ground for leniency either in the 
fact that the appellant’s object in com¬ 
ing to Lahore was to kill not a private 
enemy but an innocent servant of the 
State who had done liim no harm, 
(he admitted at his trial that he came 
from the North-West Frontier Province 
with the purpose of shooting the Gover¬ 
nor and did so of his own accord), or 
in the alleged fact that he was influ¬ 
enced by mischievous literature. It may 
be true that, as Mr. Puri has remarked 
in the course of his argument that so 
long as such literature is disseminated 
in the country, it is not to be wondered 
at that crimes like those of which his! 
client has been convicted are commit-) 
ted; but we cannot for a moment ac¬ 
cept the proposition that such a state 
of affairs justifies a refusal to enforce 
the ordinary punishment provided by 
law when a criminal has been convicted. 
The appellant is not an ignorant boy but 
an educated man who attained majority 
under the law four years ago. 

The ordinary punishment for murder 
is death and finding no sufficient ground 
for imposing the lesser penalty, we 
dismiss this appeal and confirm the 
sentence of death. 

b.v./r.X. Appeal dismissed. 
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Tapp, J. 

Jiwan Khan —Defendant—Petitioner* 

V. 

Muhammad Fazal Azim —Plaintifl*— 
Opposite Party, 

Civil Kevn, Petn. No. 407 of 1932,. 
Decided on 9th November 1932, from de¬ 
cree of Addl. Sm. C. 0. Judge, Delhi* 
D/- 2nd May 1932. 

Provincial Small Cause Courts Act (1887), 
Sch 2, Art. 8—Open site for stacking fuel 
containing ebbappar for shelter and for 
carrying on business is neither bouse nor 
shop. 

Ad open site on which fuel is stacked contain¬ 
ing a chappar used for shelter and carrying on 
business can hardly be regarded as a house or a 
shop and hence a suit for rent is not cognizable 
by a Court of Small Causes. [P 307 O 1] 

Bishan Narain —for Petitioner. 

Shamair Chand and Qabul Chand — 
for Opposite Party. 
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Judgment .—This is a petition for 
revision of the order of the Additional 
Judge, Small Cause Court, Dellu, de¬ 
creeing the claim of the respondent- 
plaintiff for recovery of Rs, 96 on 
account of house rent, on the ground 
that under Art. 8, Sch. 2, Small 
Cause Courts Act, the Court had no 
jurisdiction to entertain the siut. 

It appears from the facts on the 
record that the petitioner-defendant had 
a tal or fuel stack on an open site 
rented from plaintiff and on winch there 
is also a chhappar in wliich he shel¬ 
ters and keeps his scales, weights, etc. 
The question whether this chhappar was 
erected by and belongs to the pi^ntin- 
respondent or • the defendant-petitioner 
appears to be immaterial as in my 
opinion an open site on which fuel 
is stacked and containing a chhappar 
used for shelter and carrying on busi¬ 
ness can hardly be regarded as a house. 
No doubt shop can be used as a 
house and vice versa but I do not 
tUnk that in the present case the 
chhappar can be treated as falling un¬ 
der either category. 

In my judgment the suit was not 

cognizable by a Court of Sn^ll Causes 
and accepting the petition I set aside 
the decree and direct that the plaint 
be returned for presentation to a Court 
of competent juristhction. Petmoner will 

get his costs in this Court. 

^ 'Petition accepted. 

A. 1. R. 1933 Lahore 307 (1) 

Bhidb, j. 

Chiragh Din —Creditor—Appellant. 

V. 

Fateh Mohammad and others Insol¬ 
vent and Creditors—Respondents. 

Civil Appeal No. 1101 of 1932, De¬ 
cided on 26th January 1933, from order 
of Senior Sub-Judge, Sheikhupura. 

Provinciml In«olvency Act (1920), S. 75— 
Order of Senior Sub-Judge in miolvency— 
Appeal lie# to Di»trict Judge. 

An appeal from an order passed by the Senior 
gub-Judge in the exercise of insolvency 
7:on lies to the District Judge. LP <307 C 2J 

Shamair Ghand for Appellant. 

Bam Lai Anand —for Respondents. 

Judgment .—is an app^l from 
an order passed by the Senior Sub- 
Tudge, Sheikhupura in the exercise of 
insolv4ncy jurisdiction. A prelumnary 
objection is raised tl^t the appeal 
S) the District Judge. The 
.| 9 rj the. appellant conoeds this. I ac- 
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cordingly direct the memo of appeal 
to be returned to the appellant or 
his counsel for presentation to proper 
Court. The appellant will pay costs 
Rs. 32, to the respondents. 

K.S. Order accordijigly. 

A. I. R. 1933 Lahore 307 (2) 

Tapp, J. 

Bohuru Mal —Appellant. 

V. 

Jagan Nath —Respondent. 

Misc. First Appeal No. 1256 of 1932, 
Decided on 20th December 1932, from 
order of Senior Sub-Judge, Gurgaon, D/- 
11th May 1932. 

(a) Civil P. C. (1908), S. 59 (1) and (2)— 

Discretion exercised by lower Court under 
S. 59 will not be interfered with in appeal 
unless it is wrongly exercised—Asthma and 
indigestion do not constitute serious illness. 

Under S. 59 (1), Civil P. C., a Court may cancel 
a warrant for the arrest of the judgment-debtor 
on the ground of his serious illness aud under 
sub-S. 2, where a judgment-debtor has boon ar¬ 
rested, a Court may release him if in its opinion 
he is not in a fit state of health to be detained in 
the civil prison. The adoption of either or both 
courses lies entirely within the discretion of the 
Court. [P 30S 0 1] 

Asthama and indigestion do not constitute 
serious illness. And where a Court refused to 
cancel the warrant of arrest, the appellate Court 
will not interfere unless the discretion is wrongly 
exercised. [P 308 G 1) 

(b) Decree — Execution — Arrest of judg¬ 
ment-debtor and attachment of property can 
be simultaneously made. 

Where a judgment-debtor conceals himself, 
arrest and attachment of his property can simul¬ 
taneously be made in execution of a decree against 
him even though he owns considerable property 
and is a lambardar and kursinashin. [P 308 G 1) 

Kanshi Nath Aggarioal and Nanioa 
Mal —for Appellant. 

Duni Chasid Gupta — for Respondent. 

Judgment. —In execution of a de¬ 
cree for Rs. 5,000, which the respon¬ 
dent obtained against the appellant 
judgment-debtor in September 1931, 
the former applied for attachment of 
the property and arrest of the judg¬ 
ment-debtor. A warrant of attachment 
was issued but was returned un¬ 
executed. A warrant of arrest 
was issued on the 9th May and on the 
same day the judgment-debtor filed an 
application alleging that he was suf¬ 
fering from asthma and indigestion 
and praying for the cancellation of the 
warrant. This appUcation was rej^ted 
by the executing Court which left for 
future decision the question as to the 
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fitness of the judgment-debtor to ar¬ 
rest and detention in the civil prison. 

Now under S. 59 (1), CivU P. C., a 
Court may cancel a warrant for the 
arrest of the judgment-debtor on the 
ground of his serious illness and under 
sub-S. 2 where a judgment-debtor has 
been arrested a Court may release him 
if in its opinion he is not in a fit state 
of^ health to be detained in the civil 
prison. The adoption of either or both 
I courses lies entirely within the discre- 
Ition of the Court and I am not pre¬ 
pared to hold that the discretion in the 
[.present case which was obviously exer- 
■cised under sub-S. 1 was wrongly exer¬ 
cised. Asthma and indigestion do not, 
in my opinion constitute a serious ill- 
|ncss and it is clear that the Court rc- 
j fused to cancel the warrant of arrest 
as it was not satisfied that the judg¬ 
ment-debtor was seriously ill simply 
because he was suffering from asthma 
and indigestion. The question as to 
his being in a fit state of health to be 
detained in the civil prison after Ms 
arrest has been left open by the Court. 
Here it may be mentioned that the re¬ 
port on the warrant of arrest was to the 
effect that the judgment-debtor had con¬ 
cealed himself. The further contention 
on behalf of the judgment-debtor ap¬ 
pellant that arrest and attachment 
should not be similtaneously made in 
view of the fact that the judgment- 
debtor owns considerable property arid 
is a Lambardar and Kursinashin has, 
in my opinion, no force. The^ position 
lof the judgment-debtor and his corise- 
quent ability to meet the decree m- 
posed an obligation on him to dis¬ 
charge it and in the circumstances I 
see no reason for interference with the 
action taken by the Court below. I 
therefore dismiss the appeal with costs. 

Aiipcal dismissed. 

A. I. R. 1933 Lahore 308 

Tapp, J. 

Oownrdhan Lai and anotliei —Convicts 
—Appellants. 

V. 

Emperoj —Opposite Party. 

Criminal Appeal No. 241 of 1931* 
Decided on 1st June 1931, against order 
of Magistrate, Pirst Class, Lahore, D/- 
25th February 1931 

(a) Penal Code (1860), S. 463—Imitation 
closely copied from disputed writing cannot 
be proper standard of comparison. 

It is hardly conceivable that a suspected forger 
will deliberately imitate the forged writing and 
create evidence against himself and consequently 
a specimen not written from dictation but closely 
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copied from the disputed writing cannot afford a 
j>roper standard for comparison. [P 310 C 1] 

(b) Criminal Trial—Identification. 

here persons between 18 and 26 were paraded 
with the accused about 16 years old, and the 
identifying witnesses were waiting outside the 
thaua Nvben the persons were called in for the 
ndentifiention parade and identifying witness 
identified the accused: 

Held- that the identification was unfair. 

[P 310 0 a] 

(c) Criminal Trial — Circumstantial evi- 
■dence in forgery cases — Evidence of fraud 
must not fall short of proof— Penal Code 
<1860), S. 463. 

Proof of fraud by positive and express evidence 
cannot be expected in the large majority of cases 
of forging a document or writing, and in such 
■circumstantial evidence is the* only means avail¬ 
able. But such evidence must not fall short of 
proof and no conviction can rest on mere sus¬ 
picion or conjecture however strong these mav 
he. _ [P 310 C 2] 

(d) Criminal Trial — Circumstantial evi¬ 
dence—When conviction would be justified 
stated. 

In all criminal cases the evidence must be such 
*rS to exclude to a moral certainty every reason- 
jible doubt of the guilt of the accused. In cases 
in which the proof afforded is of a presumptive 
nature or rests on circumstantial evidence to 
justify an inference of guilt the inculpating facta 
must bo incompatible with the innocence of the 
accused and incapable of explanation upon any 
other reasonable hypothesis than that of his guilt. 

[P 310 0 2; P 811 C 1] 

Bhagat Bam Puri —for Appellants. 

J. \V. Farlie for Govt. Advocate —for 
th-e Crown. 

Judgment. — On 12th September 
1930, a cheque for Rs. 80,000 drawn 
on the Lahore branch of the Imi^rial 
Bank of India by Mohammad Amin of 
the firm of Ahmad Din Illalii Bakhsh, 
hide merchants, in his own favour, was 
presented at the said bank by the 
drawer Mmself. He signed Ms name in 
two places on the reverse of the cheque 
wMch was entered in the ledger by 
Brahm Dev (P. W. 4) the clerk,con- 
fierned who, according to Ms evidence, 
issued token No. 333 and wrote tMs num¬ 
ber and Ms initials below in the top left 
hand corner on the face of the cheque. 
It was then passed by Mr. Hay, As¬ 
sistant Accountant (P. W. 6), who 
in accordance vdth practice entered it 
in Ms own Scroll Book, affixed a rec¬ 
tangular rubber stamp bearing the let¬ 
ter C and wrote within the stamp the 
figure 9 and his initials. The cheque 
then reached the casMer and was duly 
paid by the teller Behari Lai 
(P. W. 5), who by an “oversight” 
omitted to affix the stamp “paid” on the 
cheque. In the course of the day this 
cheque along with others was made 
over by one Chet Ram to one of the 
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scroll writers on the debit side, Har- 
dit Jhoshi, (P. W. 13), who duly en¬ 
tered it in the Bank Scroll Cash Book 
as will appear from the carbon copy 
(P-Kl), the original page having been 
removed. The total number of vouchers 
according to the summary on the last 
page of the carbon copy was 413 and 
this figure was entered in the Voucher 
Register, P. H., but on the Record 
Keeper, (P. W. 7), to whom the 
vouchers were eventually sent, bringing 
to the notice of Mr. Hay on 13th that 
he had only received 411 the necessary 
alteration was made in P. H. and the 
correction initialed by Mr. Hay. It is 
immaterial whether the correction 
was actually made by Mr. ^ JV 

or some one else as according to the 
Agent of the Bank, Mr. Nixon, 

(P. W. 11) the responsibility lay with 
Mr. Hay. Two vouchers of 12th Sep¬ 
tember were thus undoubtedly missing, 
one the cheque for Rs. 80,000 re¬ 
ferred to above and another for Rupees 
25,000. Apparently the latter has not 
been found so far but as the sequel 
will show the former made its appear¬ 
ance again in the Bank. 

On 3rd November 1930, a cheque 
for Rs. 80,000 bearing token No. 332 

was received by Daulat Ram, (P- 
a teller in the Bank along wnxh other 
cheques. On inquiry of Daulat Ram 
a Hindu boy of the age of 18 or 19 
years presented token No. 332 but on 
being asked the amount of the cheque 
stated it to be Rs. 8,000. Suspicions 
appear to.have been aroused and the 
Treasurer Sohan Lal, (P. W. 2) on 
being informed of the matter and on 
seeing that the cheque had been passed 
by Mr. Hay while Mr. Woodward was 
Passing Officer of 3rd November took 
the cheque to the latter officer who 
seems to have reported the matter to 
the Agent. It was then apparently soon 
discovered that the same cheque had 
already been paid on 12th September. 

In the^meanwhUe the “Hindu boy who 

had presented token No. 332 and 
claimed Rs, 8,000 on a cheque 
for Rs. 80,000 had disappear¬ 
ed. The figures ^ 12,9 repre¬ 
senting the date on the face of the 
cheque had been altered Ji 

and the correction signed Mohd 
Amin.” According to the evidence of 
Brahm Dev, (P. W 4) the token 
No. 333 which he had endorsed on the 
cheque when originally presented had 
been altered to 332. On the reverse of 
the cheque and above the two signatures 
bfi Mohammad Amin an endorsement 
SP the amount to. the Sub-Agent 
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Mr. Prem Nath of Messrs Dhani Ram 
and Company, Lucknow, had been 
made. Below the two signatures an en¬ 
dorsement of receipt by Prem Nath 
Sub-Agent Messrs. Dhani Ram and 
Company, Lucknow, dated 1st Novem¬ 
ber 1930, had been made and across 
the left side a certificate by Ram Par- 
shad Khana that he knew Mr. Prem 
Nath. These three endorsements are 
respectively referred to in the eidcleuce 
as D/1, D/3 and D/2 and will be si¬ 
milarly referred to hereafter. 

The daring and bare-faced attempt 
to defraud the Bank of Rs. 80,000 and 
which was within an ace of succeeding 
was promptly reported to the ponce. 
The investigation which followed led to 
Gowardhan Lal and Chet Ram, '^vo 
clerks in the Bank and Raghunath Rat 
the younger brother of Gowardhan Lal 
and who is alleged to have filled the 
role of the “Hindu boy” being sent 
up for trial on various charges. Chet 
Ram was discharged by the Magis¬ 
trate, while Gowardhan Lal has been 
convicted of forging a valuable secu¬ 
rity. under S. 467 and sentenced to 
five years’ rigorous inpnsonment and 
Raghunath Rai for using a forged do¬ 
cument under S. 471, I. P. C., and sen¬ 
tenced to one year’s rigorous imprison¬ 
ment. Each of them has also been 
fined Rs. 500 or in default six months 
further like imprisonment. The tacts 
as narrated above are not disputed and 
the only points wliich anse for detci- 
mination and which Mr. B. R. Pun has 
strenuously contended have not been 
e'stabUshed are: 1 Whether Gowardhan 
Lal, appellant forged the endorsements 
D-1 to D-3 on the reverse ot the 
cheque and 2 whether Raghunath Rai 
knowing that the cheque was a forged 
document used it as genuine by claim¬ 
ing payment of it. (After adverting to 
the evidence, his Lordship proccec^d). 
For purposes of comparison Mr. btott 
was sent to specimen copies of each ot 
the three endorsements on the reverse 
of the cheque. These copies according 
to the evidence of the Deputy Supeimten- 
dent of PoUce, P. W. 9, and Sub-Inspec¬ 
tor P W. 14, were made by the appellant 
Golvardhan Lal in their presence on the 
11th November. This appellant denied 
having made these copies and stated he 

was asked to sign his 
pieces of paper in the left 
ner which he did on 6th 
1930 and put down this date. 
dfte has clLrly ^ been tampered wi* 
the “6” being altered to 11 as is 
deposed to by Mr. Stott and there gay or 
may not be anything m what Gowar 
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dhan Lai has alleged but the signature 
in the left hand corner and the altera¬ 
tion of the date do arouse suspicion. 
There are however no sufficient rea¬ 
sons for disbelieving two responsible 
police officers when they depose that 
Gowardhan Lai made those copies in 
their presence from. the en¬ 
dorsements on the cheque. Mr. 
Stott has deposed and given rea¬ 
sons for his opinion that the person 
who wrote the 6 specimens also wrote 
the three endorsements D/1, D/2 and 
D/3. Now each of the 6 specimens 
is obviously an imitation of each en¬ 
dorsement and I can hardly conceive 
of a suspected forger deliberately imi¬ 
tating the forged writing and creating 
evidence against liimself. I do not think 
that such writing affords a proper 
standard for comparison. The speci¬ 
mens were written from dictation but 
were obviously closely occupied and as 
remarked by Osborn on p. 348 of his 
work “The Problem of Proof, 1926“ 

“specimens of writing are often valueless as 
standards of comparison because of improper me¬ 
thods followed in obtaining them • • * »» 

and again on p. 349: 

“ It is of course improper to ask a suspected 
writer to copy the disputed writing directly from 
the original and as a rule the writer should nob 
oven be shown the suspected writing. If it is 
not shown then it cannot later be claimed that 
the writer imitated the forms because be was ask¬ 
ed to do so. “ 

There must have been plenty of 
Gowardhan Lai’s writing in the bank 
available for comparison and which 
would have afforded a good and reli¬ 
able standard for the purpose. Indeed 
it is apparent from the written opi¬ 
nion of Mr. Stott that 3 such writings 
were sent to him but he was for some 
reason or another not examined as to 
these. It is not impossible for even 
an expert to be deceived and in his 
cross-examination Mr. Stott conceded 
that this might be done under certain 
conditions. Turning now to the case 
of the second appellant, Raghunath Rai 
I find that the only evidence of his 
identity \\dth the “Hindu boy” is that 
of Daulat Ram, Sohan Lai and Bal- 
kishen (P. Ws. 1, 2 and 3) who de¬ 
posed to having identified him at a 
parade held at the Anarkali Kotwali 
on 8th November 1930 under the super¬ 
vision of Tahsildar, Muhammad Klmn. 
The conditions under which this parade 
was held will appear from the testimony 
of this witness, entirely, detract from 
its value. The age of this appellant is 
given in the record as 14 and as the 
evidence of the Tahsildar showed that 
the ages of the other persons paraded 
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ranged from 18 to 26, I sent for 
Raghunath Rai from the jail in order 
to judge his age. He is certainly more 
than 14 by appearance and in my opi¬ 
nion his age lies somewhere between 
16 and 18. Even so I do not think 
that ^ the identification was a fair one 
in view of the ages of the other per¬ 
sons paraded and the fact that Dau¬ 
lat Ram, Sohan Lai and Balkishen 
were waiting outside the thana when 
these persons were called in, appellant 
being at the time in the courtyard 
of the building. 

Raghunath pleaded an alibi alleging 
that he was at Jia Bagga where his 
brother is assistant station master on 
3rd November and evidence, which can¬ 
not be entirely disregarded in view of 
the standing of the witnesses, has been 
produced in support of this plea. Mr. 
B. R. Puri has not however referred to 
it naturally preferring to throw dis¬ 
credit on the evidence as to the identi¬ 
fication of this appellant. In this I 
consider he has succeeded, so in the 
circumstances I need not discuss this 
evidence. It also appears from the evi¬ 
dence of Sohan Lai that when he ac¬ 
companied the police to search the 
house of Kundan Lai (an elder brother 
with whom the two appellants were 
living) a person was lying on a char- 
poy with his body covered. This is 
denied by the Sub-Inspector P. W. 
14) but evidence for the defence has 
been led to show that this was the 
case, that tMs was Raghunath Rai and 
that his face was uncovered. 

Mr. Puri has rightly urged that if 
this evidence is believed then there 
was no reason why Sohan Lai should 
not have then and there identi¬ 
fied this appellant as the “Hindu boy.” 
It is however unnecessary to dilate 
on this argument in view of the un¬ 
satisfactory nature of the evidence of 
identification. The forging of the en¬ 
dorsements on the cheque and the 
attempt to obtain payment of the 
amount a second time was undoubtedly 
an act of fraud. Proof of fraud by po¬ 
sitive and express evidence cannot be 
expected in the large majority of cases 
and in such circumstantial evidence is 
the only means available^ But such 
evidence must not fall short of 
proof as it does in the present case and 
no conviction can rest on mere suspi¬ 
cion and conjecture however strong 
these may be. 

In all criminal cases the evidence 
must be such as to exclude to a moral 
certainty every reasonable doubt of the 
guilt of the accused. In cases in which 
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the proof afforded is of a presumptive 
nature or rests on circumstantial evi¬ 
dence to justify an inference of guilt 
the inculpating facts must be incompa¬ 
tible with the inoncence of the accused 
and incapable of explanation upon 
other reasonable hypothesis than that 
of his guilt. In my opinion, formed 
after careful and anxious consideia 
tion, the above tests are not lullilled 
in the present case and for the reasons 
given I am not satisfied that the guilt 
of the two appellants has been esta¬ 
blished beyond all reasonable doubt. 

I therefore accept the appeal and 
setting aside the convictions and sen¬ 
tences acquit the appellants and di 
rect they be set at Uberty forthvvith. 

The fines if paid should be refunded. 

V B*/i^*K* A^ppcllants acQuitted• 
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gone (IJ month) and direct that the 
petitioners be released from jail, 
jj; K, Sentence reduced. 
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Tapp, J. 

Altaf Hussain Shah and another 
Petitioners. 

V. 

Opposite Party. 

Criminal Revn* P©tn. No* 1474 ot 
1932, Decided on 16th December 1932, 
■from order of Sess. Judge, Shahpur, D/- 
1st November 1932. . . . 

Criminal Trial-Senlence-Minor ‘"juries 
—Sentence of one and half months is ade 
«uate-PenaI Code (1860), Ss. 323 and 325. 

Where the injuries found to have been sus 
tained were of a very minor nature and wero ac 

tected only after four or five days: 

Held: that a sentence of six months and three 

months was too severe and that 

■the period already undergone one and half months 

-was sufficient. , . ^ 

Bam Lai Anand-'tor Petitioners. 

Judgment .—Altaf Hussain Shah and 
Ghulam Hussain Shah were resj^cUvely 
convicted under Ss. 325 and 323, Pe¬ 
nal Code, of causing grievous and sim¬ 
ple hurt to one Fateh Mohammad and 
Lntenced to one year’s and six months 
rigorous imprisonment. These ^ntences 
were reduced on appeal by the learn 
ed Sessions Judge to six months and 
three months. The .four injuries found 
to have been sustained by Fateh Mo¬ 
hammad were of a very ininor nature 
as the one described to be grievous 
and which was detected only after tour 
or five days involved a fracture ot a 
metarcarpal bone in the right hand. 

In these circumstances the sentences 
awarded by the learned Sessions 
Judge tend to be severe and accepting 
the appUcation for revision which was 
admitted on the ground of sentence 
I only I reduce the punishment ot the 
l^od of.-imptisonment already under- 
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Harrison and Dalip Singh, JJ. 
William Michael J)rum7nond^Con- 
vict—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 480 of 
Decided on 1st July 1931, ovdex oi 

Sess. Judge, Rawalpindi, D/- lo-4-lJdi. 

Criminal P. C. (1898). S. 164 -Confes»ion 
at police station immediately crime, 

but not in presence of police officer Ac¬ 
cused informed that he need not make con¬ 
fession. but fact not recorded 
—Magistrate giving evidence of 
sion held proper — Criminal P. C. (1898), 

'immediately after the miuder the confession 
of the accused was recorded by a Magistrate m 

the police station in a separate room ^here no 

police officer eves present. The J,"* 

no copy of the Criminal Procedure Code, with hn 
and be omitted from his certificate that the 
accused had been told that 
confession. This however was 

evidence of the Magistrate himself that he dia in 

form the accused of the fact. at 

Held: that the confession was recorded at 

proper time and place and was not b.id for 

failure to record that the accused luformea 

that be need not make a confession. LP dl- J 

Hand Lal^ior Appellant. 

D. C. Balli for Govt. Advocate—ior 

'"'^^HariJson, J. — Williarn 

Drummond has been convicted by the 
Sessions Judge of Rawalpindi of mur 
deriig his mfe Alice Maud Drummond 
bv cutting her throat with a razor on the 
^ght of 24th December 
been sentenced to death. The ^^ry 
found to be established is that this man, 
an Anglo Indian aged 28 came to 
Rawalpindi in the sumrner of 1930 wRb 
lus wife and two small olujdren. He 
was out of employment and failed to 
get any, but Mrs. Drummond 
led as a nurse by Captain 
T A S C on 20th November 1930. 

The chiidreii were taken in by 
Mother Superior at the ponvem a 
Rawalpindi. After the wife had sccuied 
employment, the husband in the “tddl^ 
of December obtained service as a can 
vasser from Mr. Carter, Dry 
Relations were ^stramed both ^etu 
the husband and the wife ^"<1 “twee 
the husband and his brothers, 

“|ie“tini'=^r H^e iifo ap- 
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pears to have been upset on discovering- 
that she was pregnant. These disputes 
led to a complaint under S. 107 being 
pre^nted by Mrs. Drummond as shown 
in Ex. P. E., on 4th December 1930, 
but this was ^ dropped on a M-ritten 
agiecment being made bctu’cen the 
husband and the wife. On one occasion 
Mrs. Drummond disappeared and her 
employer Captain Hudson went in his 
motor car and sent his driver Ram 
Chand, P, W. 7, to the house where 
Drummond lived. ^ Ram Chand found 
Mis. Drummond tied to a charpoy and 
with the assistance of Father O’Dono- 
ghue she was released from her husband 
mid taken back to her employer’s house. 
On the 24th December, Captain Hud¬ 
son gave permission to Mrs. Drummond 
to attend a midnight mass and con¬ 
fession before it. He sent her off with 
his driver Ram Chand on foot at about 
9-30 p m. After going 300 yards the 
driver left her and she got into a tonga^ 

At 9-45 Drummond appeared at the 
police station in bloodstained clothes. 

the same time Major Simpson 
wife were driving down the 
Edwards Road, when they saw the 
corpse of a woman. This Major Simp¬ 
son reported to Inspector Terry in, 
whose house was his brother Sergeant 
Terry who had arrived that day. They 
went to ^ the spot taking Inspector 
Disney with them and there they found 
the murdered woman with her throat 
cut. There was a good deal of blood 
there and a military greatcoat was 
lying about a yard from the bodv. In 
the greatcoat was a receipt which is 
proved to have been given to the ac¬ 
cused that day, being receipt for the 
price of a waistcoat which he had 
bought from I-Cirpa Ram, shop-keeper. 
Sergant Terry was left with the corpse 
and Inspector Terry went to fetch Mr. 
MacDonald, First Class Magistrate, who 
was brought from his house between 
9-30 and 10 p. m. and after seeing 
the corpse went to the police station, 
where he found the accused. The same 
night this man William Drummond 
made a lengthy confession which was 
recorded by Mr. MacDonald. In this 
he described the many disputes that had 
been between his wife and himself. He 
said that he had seen a soldier follow- 
ing her on one occasion, that on the 
night in question he was walking down 
the road, and suddenly had the present¬ 
ment that his wife was coming, went 
home and fetched a razor from his toilet 
bag. On coming back he was over¬ 
taken ]>y the tonga in which his wife 
was. He jumped into the tonga and 


cut her throat with the razor. This is- 
all borne out by the tonga driver who- 
however was unable to identify the ac¬ 
cused. The case against Drummond, 
rests on his retracted confession and. 
the corroboration supplied by Captain 
Hudson as to the strained relations 't¬ 
ween husband and wife, the evidence of 
his hai’ing arrived at the police station 
at 9-45 in blood stained clothes, the 
discovery of the greatcoat with the- 
receipt inside it, the evidence of the 
tonga driver as to what exactly hap¬ 
pened and the general corroboration 
supplied by documents such as the com¬ 
plaint put in by Mrs. Drummond and 
the compromise arrived at. 

Counsel for the accused has chal¬ 
lenged the value of the confession and 
contends that it was recorded at an 
improper time and place and that all 
necessary precautions were not ob¬ 
served. At that time Mr. MacDonald 
had no copy of the Criminal Procedure 
Code with him and he omitted from his 
certificate that the accused had been 
told that he need not make a confes¬ 
sion. Tliis however has been put right' 
by the evidence of Mr. MacDonald him-j 
self. He is quite clear that he did in-j 
form the accused of this fact. I ami 
satisfied that the Magistrate did take' 
every possible precaution and did ob-! 
serve all the formalities and I have no, 
shadow of doubt that the confession 
was volutarily made and is true and* 
reliable. It was recorded in a separate 
room in the police station and no 
police officer was present. Under the 
circumstances it could not well be re¬ 
corded anywhere else unless the Ma¬ 
gistrate had postponed action. I can 
see no reason why he should have done 
so. From what the accused has stated 
and from the general liistory of the case 
it is, I think, obvious that there must 
have been some immediate cause, of 
which we are ignorant, which led the 
accused to behave as he did. It is- 
useless to theorize as to what this may 
have been. Counsel has further urged, 
that it is not proved that at the time the 
greatcoat was first examined the re¬ 
ceipt was in the pocket. It appears to¬ 
me that this is established for the list 
prepared bears tHe name of Inspector 
Disney and had clearly been signed be¬ 
fore Mr. MacDonald arrived and look-- 
ed at the greatcoat a second time. The- 
confession beieng in my opinion, abso-- 
lutely reliable and true and corrobo¬ 
rated as it is by various incidents and^ 
the evidence of Captain Hudson, Raii> 
Cl^nd his driver and Taja the tonga, 
driver, it is fully proved that the ac- 
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cused; murdered his wife by cutting her of Dadu, and the 

siisssi issigiiii 

mnmmiMrnsim 

SB SlUKiigli 

« Citfrrh I —I affi-ee lincle Malak and Malak’s sons Sultan. 

Dalip Smsii, J 1 agiee. others were together at 

V.S.IU.K. Senten ce confirmed. houses, which open on to one 

A. I. K. 1933 Lahore olo ,p ^ 2 ) who had been to the 

Coldstream, J. mosque,' told Ins people on his return 

Khnda Dad and ancther-Gor..ict^- 

Appellants. intention to beat Dadu and Sultan. 

V. Sultan Khanu and Dadu went out and 

Emperor—Opposite Party. chased Khuda Dad and Ins compamon 

• Criminal Appeal No. 537 of 1931. Painda. Khuda Dad was 
Decided on 13th August 1931. against ’.low. ^ ShorJy 

order of Sess. Judge, Kawalpmdi, D/- Mamrez^invaded Dadu’s compound and 
30th April 1931. cM Dadu from in front of his house 

(a) Penal Code ( 1860 ), Ss. 34 and 325 Two ^Q^^g^rds Malak’s house. Shcra. Marnrez s 
persons making concerted attack on de- ^..^othcr knocked Dadu dowil with an 
ceased are both guilty although it is not . 1 ^ along with MamrCZ, held 

proved that one of them struck any blow. axe and then, ^ thruSt Injt 

Where it was established that A armed with him down £uincr him. 

an axe accompanied B who was armed with spear into Dadu 5 breast, Kiuin^ lui 

a spear and with B made a concerted attack on <reneral fight Malak and Azim 

C. Lt no particular blow was proved to have ^ were injured, the 

"that the mere fact that no particular former 
blow was proved to have been struck by A did tured wound on his head and S 

not absolve him from the charge under S. 325 fractures of his left forearni and a • 
on which ho was tried: A. I. B. 1926 All. 185. Azim had three injuries on his head ana 


...__ __ - ^ Azim had three injuries on his head sma 

Foil. [P 314 C 2j other parts of his body. Sultait 

(b) Penal Code (1860) S. 34 -Two persons fourteen injuries. On the assailants 

proved to have attacked deceased One con -j Khuda Dad the appellant, had an 

siTs'-iiv- “ 43"“" I*?" 

Where two persons were proved to have made a hit on the head with sutncien 

concerted attack on the deceased and one of force to render him unconscious lor 

them was convicted under S. 34 although not j^ore than 24 hours. The wound 01 
charged under S. 34, ,but it was clear that he Ydch. Dadu died was a punctured wound 


was in no way misled in his defence: 

Held: that the accused was properly convicted 

under S. 84: A. I. B. 1924 Bom. 602, Foil. 

fP 314 C 2j 

Nand Lai —for Appellant. 

D. B. Sawkney —for the Crown. 
Judgment .—^The appellants Khuda 
Dad and his nephew Marnrez have been 
sentenced by the Sessions Judge of 
Rawalpindi, the former to seven years 
imprisonment under S. 304, part 2, 


unDnsoixindiL •—• 

POTal Code, for the culpable honumde injury. 


iinore man jiuui.3 . > 

which Dadu died was a punctured wound 

5 inches deep near the top of his let 
arm. The weapon had entered the 
front of his shoulder and chest ^d 
death resulted from shock and he^t 
failure resulting from the injury to ^e 
blood vessels and ^^niorrhage. e a 
also a contused wound upon Ms head 
and a number of abrasions and scratche^ 

on his shoulder and chest. 

also a gaping wound close to the fata* 
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Besides the two appellants, seven 
other men were sent up for trial charg¬ 
ed under numerous sections of the 
Penal Code, including Ss. 149, 302, 
325 and 324. The defence story was 
that only one fight took place, namely, 
the first conflict at the mosque, when 
Khuda Dad was struck, and that there 
was no invasion of Malak’s court-yard. 
Some evidence was produced in support of 
this account. The four assessors were 
unanimously of opinion that all the ac¬ 
cused went to Malak’s compound to 
attack Dadu and that Khuda Dad was 
responsible for Dadu’s death. The 
learned Sessions Judge however ac¬ 
quitted all of them except the two ap¬ 
pellants. 

I have been taken through the record 
by Dr. Nand Lai and have heard him 
at length on behalf of the appellants. 
Dr. Nand Lai’s argument has been 
devoted to a very detailed criticizm of 
the prosecution evidence in which there 
are discrepancies such as invariably ap¬ 
pear in cases of this nature. The order 
committing for trial the accused other 
than Shcra was written in January 
1931. Shcra was then absconding and 
he was committed separately after his 
arrest. The trial began in April 1931. 
After considering Dr. Nand Lai’s argu¬ 
ments I am satisfied that the^ prosecu¬ 
tion story is the true one. It is, I con¬ 
sider, established beyond any reasonable 
doubt that the party of the accused 
deliberately invaded Malak’s compound 
with the intention of causing him grie¬ 
vous injury at the least. The presence 
of blood in large quantities at three 
places in the compound and the absence 
of traces of the fight near the mosque 
prove the falsity of the defence version. 
The learned Sessions Judge has dealt 
with the evidence with great caution. 
Indeed, the reasons for wliich he has 
rejected some parts of it do not appear 
to me cogent. His conclusion that 
Khuda Dad was personally responsible 
for Dadu’s death is certainly correct 
and amply justified by the eHdence. 
It is proved that he inflicted the fatal 
wound with a spear. Dr. Nand Lai has 
urged that the failure of the prosecu¬ 
tion to account for the injuries sustained 
by the accused’s party raises a pre¬ 
sumption that the accused acted in the 
right of private defence. I can find no 
reasonable justification for such a pre¬ 
sumption in this case. I also find it 
certainly established by the evidence 
that Mamrez actively assisted Khuda 
Dad in his attack upon Dadu. This is 
not a case of a sudden unpremeditated 
fight and having regard to the nature 


of the fatal wound I find that Khuda 
Dad has been rightly convicted and 
sentenced. 

As regards Mamrez, the conclusion 
of the learned Sessions Judge has not 
been satisfactorily expressed. In the 
body of the judgment he has remarked 
that “the accused’s party outnumbered 
the complainant’s party,” that is to say, 
they were more than four. Nevertheless, 
although none but the accused were alleg¬ 
ed to have been present, he has convicted 
only two. Presumably, therefore he has, 
in convicting Mamrez, applied S. 34, 
Penal Code, for he has recorded no 
definite finding regarding the specilic 
injuries inflicted by him. It is argued 
by Dr. Nand Lai that as there was no 
charge under S. 34, Penal Code, against 
Mamrez, he must be acquitted. It is 
however clear that in this case Mamrez 
was in no way misled in his defence; 
wliile on the other hand, it has been 
established that Mamrez armed with 
an axe accompanied Khuda Dad, who 
was armed with a spear, and with him 
made a concerted attack upon Dadu. 
The mere fact that no particular blow 
had been proved to have been struck by 
Mamrez will not absolve him from the 
charge under S. 325, Penal Code, on 
which he was tried: see Emperor v. 
Tain (1) and, as regards the omission 
of a charge under S. 34, Penal Code, 
Emperor v. Ranchhod Sursang (2). My 
conclusion is that Mamrez was also 
properly convicted. I see no justifica¬ 
tion for interfering with the sentence 
upon him and I reject the appeal of 
both the appellants. 

r.M./r.K. Appeal dismissed, 

1. A I R 1925 All 185=85 I C 130=26 Cr 
L J 450=47 All 276. 

2. A I R 1924 Bom 502=87 I C 600=49 
Bom 84. 
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Tek Chand, J. 

Gian Chand —Convict—Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Eevn. Petn. No. 1366 of 
1932, Decided on 19th January 1933, 
from order of Sess. Judge, Rawalpindi, 
D/- 20th September 1932. 

Arm* Act (11 of 1878), S. 19 (f)—Accused 
pointing out revolver concealed in cattle- 
shed near bouse—Accused living in house 
with his father and brother—Accused is not 
guilty. 

Accused led the police to a cattle shed 
the house in which ho was living with his 
father and brother and pointed out the place 

where a revolver was lying. 

Held', the mere knowledge of the fact that tn 
revolver was lying in the shed or the porntiD® 
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out ht the place from which it was actually 
found, without proof that the place was in the 
exclusive possession of the accused was not 
eufficient to hold the accused guiltv under 
S. 10 (f), Arms Act. [P 315 C 2] 

L. M. Datta —for Petitioner. 

Chandar Gtipta —for the Crown. 

Judgment .—The petitioner has been 
convicted under S. 19 (f) Arms Act, 
for having in his possession a revolver 
without a license. He lias been sen¬ 
tenced to undergo rigorous imprison¬ 
ment for two years. The facts found 
are that the petitioner, who is a mili¬ 
tary reservist, came to his village about 
three months before the occurrence and 
was living in the house which is oc¬ 
cupied by his father. The police came 
to search this house on suspicion that 
it contained property which had been 
stolen in a burglary. They failed to 
find the stolen property in the house 
but were able to recover a holster 
containing a number of cartridges bu¬ 
ried under the floor of the house. 
After finding these cartridges, they fur¬ 
ther questioned the petitioner and he 
led them to a cattle-shed, which is si¬ 
tuated at a short distance from the 
house, and from there he produced 
a. revolver from underneath a heap 
of firewood. He was prosecuted under 
S. 19 (f), Arms Act, in two separate 
cases for possession of the revolver 
and the cartridges respectively. The 
trial Magistrate convicted him in both 
cases. On appeal the learned Sessions 
Judge set aside the conviction in the 
case relating to the alleged possession 
of cartridges on the ground that they 
were not proved to be in the exclusive 
possession of the petitioner as the 
house in which the cartridges were 
found concealed'was used by the peti¬ 
tioner as well as by his father and 
"brother, and there was nothing to show 
that the cartridges had been placed 
there by the petitioner rather than by 
his father or brother. The learned 
Judge however upheld the conviction 
in the case of the revolver. 

The petitioner has preferred a peti¬ 
tion for revision to this Court and, 
after hearing both counsel and exam¬ 
ining the record, I am of opinion 
that the petition must succeed. As 
pointed out already the revolver was 
found in a cattle-shed and not in the 
house in which the petitioner was ac¬ 
tually living. It was admitted by the 
prosecution that the cattle-shed was 
open and accessible to outsiders. There 
is, mereover, nothing to indicate that 
the shed was in the* exclusive posses¬ 
sion ' of the pedtibner. ^ His father ac¬ 


tually lives in the house and the pe¬ 
titioner had come on leave to the vil¬ 
lage only a short time before. It is 
also in evidence that his younger bro¬ 
ther is in the police and had lived 
in this house a few days before the •' 
recovery of the revolver. In these cir-| 
cumstances the revolver cannot be said 
to have been in the exclusive posses¬ 
sion of the petitioner or to have been 
placed in the shed by Mm. It is no 
doubt true that it was the petitioner! 
who led the police to the shed and 
pointed out the placfe where the revol¬ 
ver was lying but the mere knowledge 
ot the fact that the revolver was lying 
in the shed or the pointing out ot the 
place from wMch it was actually found, 
mthout proof that that place was^ in the 
exclusive possession of the petitioner, 
is not sufficient to bring home the 
offence to the petitioner. In my 
opinion the prosecution has failed to 
establish the case satisfactorily against 
the petitioner. I accept the petition 
for revision, set aside the conviction 
and direct that the petitioner be set 
at liberty forthwith. 

K.S. Petition accepted. 
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Agha Haidar, J 

Shari f —Convict—Appellant. 

V. 

Emperoi —Opposite Party. 

Crinainal Appeal No. 1282 of 1932, 
Decided on 5th January 1933, from order 
of Magistrate, First Class, Attack, D/- 
14th September 1932. 

(a) Penal Code (1860), S. 34— Firing by 
two persons with common intention—One of 
shots being effective — Both are guilty of 
offence committed. 

If two persons fir© at a particular individual 
and a shot hits with the result that an offence 
is committed, then the case of both would come 
within the purview of S. 34, I. P. 0. provided, 
there is common intention. [P 316 C 1,2J 

(b) Penal Code (1860), Ss. 307 and 324 — 
Accused, soldier practised in use of firearms 
firing at his grandmother causing simple in¬ 
jury is guilty only under S. 324 and not 
under S. 307. 

Accused who was a soldier and practised in the 
use of firearms fired at bis grandmother in the 
course of a quarrel. The bullet hit a fleshy part 
of her body and she recovered from the simple in¬ 
jury caused by the shot: 

Held', it is very doubtful that the accused in¬ 
tended to murder her as he would have chosen 
a more vulnerable and vital part if he had so in¬ 
tended and that he was guilty only under S. 3-..4 
and not S. 807. [P 316 G 

S. R. Sawhney —for Appellant. 

Sem Raj Mahajan —for the Crown. 

Judgment. — Two persons, namely* 
Arsala and Sharif, were placed before. 
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the Additional District Magistrate, ex¬ 
ercising powers under S. 30, Crimirial 
P. C., at Campbcllpur, to take their trial 
on a charge tinder S. 307, Penal Code. 
Arsala has been acquitted, but Sharif 
has been found guilty and has been 
sentenced to a term of five years’ rigo¬ 
rous iinpdsonment. Against his convic¬ 
tion and sentence Shanf has preferred 
the present appeal to this Court through 
Mr. S. R. Sawhney. The trial Magis¬ 
trate has written an unnecessarily long 
judgment in wltich he has set out the 
facts leading to the* commission of the 
olTence in great detail. For the purposes 
of this case it is only necessary to point 
out that there was some dispute in res¬ 
pect of a plot of land situated towards 
the north of the house of one Mir Afzal. 
On 25th May 1932, i. e., the day of 
the occurrence, Mir Afzal happened to 
be away from Ms house. The party of 
the accused came and started levelling 
the disputed plot of land and uprooting 
some of the shrubs growing thereon. 
Mt. Mughlani, P. W. 6, the wife of 
Mir .Afzal, protested against these acts. 
There was a dispute between the par¬ 
ties when Pir Suleman Shah, P. W. 3, 
arrived at the spot and tried to bring 
about an amicable settlement. . In fact 
he proceeded to demarcate the land, but 
the party of the accused took excep¬ 
tion to his mode of demarcation and 
there was a recrudescence of trouble. 
There is overwhelming evidence on the 
record that Arsala and the accused 
Sharif each took out a pistol and fired 
shots, one of wMch liit Mt. Mughlani. 
There is a certain amount of exaggera¬ 
tion in the evidence of the witnesses for 
the prosecution as to the^ number of 
shots, many of them saying that as 
rnany as 10 or 12 shots were actually 
fired. Maldng allowance for uie exagge¬ 
ration there cannot be any d.oubt that 
I at least two shots were lireci, though 
iit is not clear as to who was the per¬ 
son actually responsible for the shot 
wliich went home and hit M!t. Mughlani, 
Mr. S. R. Sawhney, who has argued the 
case for the appellant at considerable 
'length, has put forward the theory, and 
lhas stuck to it all along, that it was 
^only, one man who had fired the two 
shots. 

Apart from the question of Arsala’s 
acquittal by the trial Magistrate, we 
have ample evidence on the record which 
in spite of exaggerations, there is no 
reason to disbelieve on the point tl^t 
the two accused fired shots one of which 
hit Mt. Mughlani. The law on this 
point is quite clear. If two persons fire 
it a particular individual and a shot 


Mts with the result that an offence is 
committed then the case of both would 
come within the purview of S. 34, 
Penal Code, provided, of course, there 
is common intention. The argument 
put forward by Mr. Sawhney was that' 
the witnesses for the prosecution should 
not be believed when they implicate his 
client and that, although only one man 
actually fired a shot wMch Mt Mt. 
Mughlani, it was not Ms client but 
some body else whose name has been 
kept back and is not being disclosed. 
In the face of the evidence on the re¬ 
cord I am afraid I cannot accept tM& 
version. The affair took place in broad 
daylight and I do not see any reason 
why the witnesses for the prosecution, 
some of whom are related to the party 
of the complainant, should try to pro¬ 
tect the real culprit from the conse¬ 
quences of Ms act and implicate the 
accused Sharif who is himself related 
to Mt. Mughlani as her daughter’s son. 
In my opinion, having regard to the 
evidence on the record and making al¬ 
lowance for the exaggeration, the 
emerges that the accused along with, 
another did, as a matter of fact, fire a 
shot and Mt. Mughlani was Mt. 

The question, wMch remains to be 
considered, is as to what offence was 

committed. In i 

offence under S. 307, Penal Code, the 

act must be done with the intention or 
knowledge and under such circumst¬ 
ances that, if death had occurred, the 
accused would be guilty of murder. 1| 
doubt very much whether the accused 
intended to murder Ms own grand¬ 
mother. The bullet Mt a fleshy part 
of the woman’s body and she appears 
to have recovered from its effects and, 
according to the medical evidence, only 
simple injury was ^used. If the ac¬ 
cused who is a soldier and practised in 
the use of firearms had intended to 
murder the old lady, he would have 
chosen a more vulnerable and vital 
part of the body. In my opinion, what 
really took place is that there was a 
quarrel over the disputed plot of land 
and the accused, who is a young man 
of 22, lost Ms head and, in order to! 
make impression and to cause some! 
injury to the opposite party, took out a 
pistol and fired it. In my judgment 
it would be safer to convict him of an 
offence falling under S. 324, Penal ^ 
(Code. I therefore alter the conviction ot; 
Sharif accused from S. 307 to one, 
under S. 324, Penal Code, but having 
regard to the serious nature of 
crime, give him the maximum puiush- 
ment provided thereunder, L e., three- 
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years* rigorous imprisonment. With this 
modification I dismiss the appeal. 

K.S. Conviction altered. 
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Dalip Singh, J. 

Mohan Lai —Defendant — Petitioner. 

V. 

Hahmat and a7ioiA<?r-“Plaintiffs—Op¬ 
posite Parties. 

Civil Revn. Petn, No. 310 of 1932, 
Decided on 20th October 1932, from 
order of Addl. Sm. C. C. Judge, Delhi, 
D/- 7th May 1932. 

Civil P. C. (1908), S. 9—“Neota” is not 
legal but social obligation — Words and 
phrases. 

“Neota” is not a legal but a social obligation. 
Therefore in a plaintifis’ case that a certain sum 
bad been agreed to be given credit for bv the de¬ 
fendant in execution of a decree the items of 
“neota” and interest thereon cannot be sustain¬ 
ed: 141 P R 1888, Rel on. [P 317 O 1, 2] 

Shamair Chand —for Petitioner. 
Muhammad Munir —for Opposite Par¬ 
ties. 

Judgment. — The plaintiff’s case 
was that Rs. 86-3-0 liad been agreed to 
be given credit for by the defendant 
in execution of a decree for Rs. 1300 
obtained by defendant against the plain¬ 
tiff. The defendant had resiled from 
this and as the payment was not cer- 
Ufied, he had brought the suit. The 
items were made up of Neota Rs. 35, 
Rs. 17-15-0 interest, Rs. 30 givea to 
defendant by one Benarsi on behalf 
of the plaintiff, Rs. 3-4-0 price of a 
bag of cement. The defendant denied 
that any Neota was due nor any 
interest on the same, denied receipt 
of Rs. 30 from Benarsi, and denied 
Rs. 3-4-0. The Court decreed the claim 
with costs. Defendant has come tip in 
revision. He contends that Neota is 
not a legal obligation but a social 
one and cites Lachman Das v. Solian 
Lai (1) which supports him. The 
learned cousel for respondent con¬ 
tends that the right was a customary 
right confined to the locality of Delhi. 
The Court held that it was a custom 
■ of the class to which parties belong. 
As plaintiff is a Muslim Pathan and 
defendant is a Hindu shopkeeper, it 
is difficult to know what exactly the 
Court rneant by the class of the parties. 
The, evidence is of persons not from 
Delhi but from villages ot Sikandarpur 
and Bagrauli. It is not stated where 
these villages are. The decision on the 
^ point is to my mind both wrong in 
‘'jaw and perverse in fact. The items of 
^ 1 . (1888) 14i P 18 “ 


Neota Rs. 35 and interest thereon 
Rs. 17-15-0 cannot be sustained. 

As regards Rs. 30 the only evidence 
is of plaintiff himself supported by his 
account book. He states the defendant 
took the money in cash. There is no 
mention of Benarsi at all. I cannot 
think this proves the plaintiff’s claim 
that Benarsi paid money to defendant 
on behalf of pJaiiitiff. This item there¬ 
fore also cannot stand. Rs. 3-4-0 is 
proved by evidence of plaintiff and 
one other witness and the account book 
of plaintiff. I doubt- the truth but it is 
a finding of fact and I cannot inter¬ 
fere. The result is that revision is 
accepted and the plaintiff’s suit is dis¬ 
missed except for Rs. 3-4-0 for which 
he is given a decree. The. parlies will 
pay their own costs throughout. 

V.S. Eevisioi allowed. 

A. I. R. 1933 Lahore 317 (2) 

Tek Chand, J. 

Secretary of State —Petitioner. 

V. 

Sohan Singh and others —Respondents. 

Civil Revn. No. 22 of 1932, Decided 
on 11th July 1932, against order of Sub- 
Judge, Second Class, Amritsar, D/- lOth 
November 1931. 

Civil P. C. (1908), S. 115—Decree against 
M as legal representative of railway servant 
—In execution money in Provident Fund at¬ 
tached—Objection by Railway Authorities to 
attachment dismissed—Appeal by M against 
order dismissing objection—Revision appli¬ 
cation simultaneously filed by Secretary of 
State against same order is incompetent. 

In execution of a. decree obtained against M as 
the legal representative of a railway servant, the 
money in deposit in the Provident Fund in the 
name of the deceased was attached An objection 
preferred by the Railway Authorities was dis¬ 
missed. The Secretary of State filed a revision 
petition against the order dismissing the objec¬ 
tion. M also simultaneously preferred an appeal 
under 8. 47 against the same order. 

Held : that the accuracy of the judgment was 
Bub judice in regular appeal by and any ex¬ 
pression of opinion by the High Court in revision 
petition was bound to adversely affect the rights 
o£ M and decree-holder in the appeal and would 
in fact render it wholly infructuous and that the 
petitioner had also another remedy open to him 
by a regular suit under O 21, R. G3 and con¬ 
sequently it would not be proper for the High 
Court to exercise its extraordinary jurisdiction as 
a Court of revision : 11 Cal 6 (/-' C) j A 1 II 

1917 P. G. 71; A. I. B. 1928 Lah. 140 and 
A'l R 1981 Lah 666, Ref, fP 318 O I, 2] 

C. H. Carden Noad —for Petibiooer. 

Govind Ram, Mahesh Das Bahl and 
Kishan Chand —for Respondents. 

Judgment. —Sohan Singh respondent 
brought a suit for recovery of Rs. 2,500 
against Mt. Tara Devi, widow of Diwan 
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Chand, as the representative of her 
deceased husband. The suit was decreed 
against the defendant, the decretal 
amount being held recoverable from the 
estate of Diwan Chand. In Itis lifetime 
Diwan Chand was employed in the 
North Western Railway and had some 
money in deposit in the Provident Fund. 
In execution of the aforesaid decree the 
decree-holder attached the Provident 
Fund money. The judgment-debtor 
Mt. Tara Devi, as well as the Railway 
Authorities, objected to the attachment 
urging that the Provident Fund money 
was not a part of the estate , of the 
deceased and could not be seized in 
execution of the decree. The executing 
Court has dismissed these objections 
and has allowed the decree-holder to 
take the money in satisfaction of his 
decree. The Secretary of State has filed 
a petition in this Court to revise^ the 
order dismissing these objections. 
Simultaneously the judgment-debtor, 
Mt. Tara Devi, has preferred in the 
Court of the District Judge an appeal 

under S. 47, Civil P- C., 

same order. It is admitted by all par- 

ties, that the bearing of t^s appeal 

has been postponed by the Distnct 
Judge pending disposal of the petition 

for revision before rne. res- 

Counsel for the decree-holder res 

pondent raises a P^elHiunary objection 
that according to the well-settled prac 
lie of this eSurt, the petition for revi¬ 
sion should not be entertained, because 

(1) another remedy by way 
€r■^^^ar suit is open to the petitioner, 
and *(2) the accuracy of the judgment 
o? the lower Court is sub judice in 
regular appeal filed by Mt. Tara Devi 
before the District Judge. He also con¬ 
tends that the grounds taken by the 
Secretary of State assail the findings 
of the lower Court on questions of 
law (e g. whether the rule of res judi¬ 
cata has been correctly applied to this 

case, whether the provisions of the Pro¬ 
vident Fund Act have been infringed 
and whether a document (Ex. P-A),has 
been misconstrued) and that even if it 
be assumed that the decision of the 
lower Court on any or all these points 
was erroneous, this will not afford a 
good ground for interference by this 
Court on the revision side: Hasan 

Khan v. Sheo Bakhsh Singh (1), Bala- 

krishna Vdayar v. 

and Sant Singh v. Mubarak Smgli^ 
In reply the learned Government Advo- 

1. (1885) 11 Cal 6=11 I A j . 

2 A I B 1917 P 0 71=40 I 0 650=44 I A 

' 261=40 Mad 793 (P C). , „ ^ r 

3, A I B 1928 Lali 140=106 I C 901—9 Lah 
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cate relies on a Single Bench judgment 
of this Court reported as A. /. /?• 1931 
Lah. 666. 

After considering the matter and giv¬ 
ing due weight to arguments of both 
counsel, I am of opinion, that the pre¬ 
liminary objection has force and must 
be sustained. As stated already, a re¬ 
gular appeal against the judgment of 
the lower Court has been filed by the 
judgment-debtor Mt. Tara Devi in the 
Court of the District Judge and in that 
appeal the questions of fact and law 
involved in the case are open to con¬ 
sideration and adjudication. Any ex¬ 
pression of opinion by me in this revi¬ 
sion petition is bound to adversely aff^t 
the rights of Mt. Tara Devi and the 
decree-holder in that api>eal, and will 
in fact render it wholly infructuous. 

It is not denied that it will be highly; 
unusual, if not improper, for the 
of revision to act in a manner which 
will lead to such a result. Secondly, 
the Secretary of State was not a pajty 
to the decree, in execuUon of which 
the questions in dispute have arisen. 
He intervened on an objection under 
O 21, R. 58, and on his objecUon 
being disallowed he has a remedy by 
a regular suit under O. 21, B. 
in which all the questions now rai^d 
by him can be properly adjudi^ted 
upon. In these circumstances I thmk 
it is not proper for this Court to exer¬ 
cise its extraordinary pnsdicUon as a 
Court of revision to give a fin^lJ^S 
the points raised, some of which are 
indeed not open to attack under S 44 
Punjab Courts Act, or S. 115, Civil 
PCI therefore uphold the pretoi-, 
nary objection and dismiss the petition 
for revision. In the pecuhar circ^- 
stances of the case I leave the parties 
to bear their own costs in this Court. 

PN /r.K. Petition dismissed. 
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SHABI Lal. C. J. and Broadway, J. 

Ganga —Plaintiff—Appellant. 

Phoga . and Defendants—Ees- 

^"""^Letters Patent Appeal No. 100 of 
1927. Decided on 6th February 1933. 

from decree of Jai Lal, J., in 

peal No. 2975 of 1926. D/- 7th April 

^^IJidcnce Act (1872), S. 

deed bJ .'rie-deed but .lleging it 

to be ““rtgege deed- P.rt.e._.|reeu« 
that transaction as mortgage 
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recorded and deed registered as mortgage— 
Prov. 4 has no application. 

A documotit purporting to be a sale-deed was 
presented for registration. The executant de¬ 
nied that he had executed a sale-deed, and stated 
that ho bad merely agreed to execute a mortgage- 
deed. After some dispute tho ipartics agreed that 
the transaction should be treated as a mortgago 
and made statements to the Sub-Registrar, who 
recorded the terms of the mortgago agreed to by 
the parties and registered the document as a 
mortgage-deed: 

Hold-, that prov. 4 to S. 92 did not prevent 
the successor-in-interest of the executant frojn 
proving that the transaction entered into bet¬ 
ween tho parties was really a mortgage and not a 
sale, as he was not producing any evidence to 
prove any subsequent oral agreement to rescind 
or modify a contract which had been registered. 

[P 319 C 1, 2] 

Fakir Chafid —for Appellant. 

Chiranjiva Lai Aggariual — for Res¬ 
pondents. 

Shadi Lai, C. /. —On 13th July 1900, 
a document purporting to be a sale-deed 
in respect of a plot of land, and alleged 
to have beeen executed by Mangtu in 
favour of Phoga, was presented to the 
Sub-Registrar for registration. Mangtu 
denied that he had executed a sale 
deed and stated that he had merely 
agreed to execute a mortgage-deed in 
lieu of the money which was due on the 
previous mortgage-deed of 12th June 
1891. The endorsement of the Sub- 
Registrar on the back of the deed 
shows that after some dispute between 
the parties they agreed that the transac¬ 
tion should be treated as a mortgage 
and made statements accordingly. The 
result was that the Sub-Registrar 
recorded the terms of the mortgage 
agreed to by the parties and registered 
the document as a mortgage deed. 
A mutation in respect of the mortgage 
was subsequently sanctioned with the 
consent of Phoga. The question 
for determination is whether Prov 
4, S. 92, Evidence Act, prevents the 
the successor-in-interest of Mangtu 
from proving that the transaction en¬ 
tered into between the parties was 
really a mortgage and not a sale: Now 
that proviso prevents the reception of 
evidence relating to a subsequent oral 
agreement to rescind or modify any 
contract in cases in which the contract 
is required by law to be in writing or 
has been registered according to the 
law in force for the time being as to 
the registration of documents. This pro¬ 
viso is, however, inapplicable to this 
case, because no document evidencing 
sale was registered by the Sub-Regis¬ 
trar, and, as stated above, only a mort- 
ligage was registered. Whether the Sub- 
Registrar was justified in declining to 


register the sale-deed is a question 
which docs not arise in the present 
case, because the fact remains that no 
sale-deed was, as a matter of fact, 
registered. 

There can therefore, be no doubt 
that the plaintiff is not producing any 
evidence to prove any subsequent oral 
agreement to rescind or modify a con¬ 
tract which has been registered. Indeed, 
the contract which is evidenced by the 
endorsement of the Sub-Registrar con¬ 
taining the terms agrcced to by the 
parties and reduced by him to w'ritingl 
is a mere mortgage, and there is noi 
legal obstacle to the plaintiff’s proving 
the mortgage transaction. I would 
accordingly accept the appeal and set¬ 
ting aside tlie judgment of the single 
Bench as well as that of the District 
Judge restore the decree of the Court 
of first instance. The contesting res¬ 
pondent must pay the costs incurred by 
the plaintiff throughout the litigation. 

Broadway, J. —1 agreci 

E.K. Avveal accepted. 
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Dalip Singh, J. 

Ladha Bam and others —Appellants. 

v. 

Lurind Chand-Lachman Das and 
others —Respondents. 

Misc. First Appeal No. 249 of 1931, 
Decided on 19th June 1931, from order of 
Disfe. Judge, Shahpur, D/- 2nd February 
1931. 

Provincial Insolvency Act (1920), S. 6 (g) 
—Suspension of payment—Act beld not to 
amount to notice to suspend payment. 

A debtor had collected his creditors and had 
there told them that if they did not >vanl to sell 
the “property and pay them individually they 
could take over” the property and realize their 
debts by selling it “themselves:” 

Held: that this did not amount to a notice to 
suspend payment within the meaning of Cl. (g), 
S. 6: In re WaUh, 52 L. T. 694; A. I. li. 1928 
Mad. 393 and A. I. B. 1927 All. 266, Bef. 

[P 320 C 23 

M. C. Mahajan and M. L. Batra —for 
Appellants. 

M. L. Puri and Khan Chand —for 
Respondents. 

Judgment. — Nine petitions were 
given by different creditors to have cer¬ 
tain persons alleged to be the pro¬ 
prietors of the firm Jowahar Singh— 
Amar Singh adjudged insolvents. Ladha 
Ram, Harnam Dass, Ram Lai and Ke- 
sar Singh admitted that they 
were partners in the firm. Sat- 
nam Singh, son of Harnam Das, and 
Harbans Singh and Ramji Das de¬ 
nied that they were still partners m 
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the firm but admitted that they were 
so in the beginning. The Court framed 
two issues as to whether Satnam Singh, 
Harbans Singh and Ramji Das were 
or were not partners of the firm. The 
third issue was whether any of the 
respondents had committed any act of 
insolvency within three months of the 
petitions, and if so, were all liable to 
be adjudged insolvents. The Court came 
to the conclusion that the four ad¬ 
mitting partners had effected 135 alie¬ 
nations including assignments of debts. 
The total consideration of the aliena¬ 
tions amounted to Rs. 2,90,721. It 
held that the alienations for the greater 
portion were in favour of near relations 
of the debtors, and that there' was 
nothing to show that any special pres¬ 
sure had been brought upon the deb¬ 
tors by the alienees. He therefore held 
that these alienations were not bona fide 
transactions and amounted to fraudu¬ 
lent preference. It further held that 
Harnem Das, debtor, had collect¬ 
ed liis creditors in August and 
had there told them that if 
they did not want to sell the pro¬ 
perty and pay them individually they ' 
could take over the property and rea¬ 
lize their debts by selling it “them- 
■selves.” It held that this amounted to 
a notice to suspend payment within 
the meaning of Cl. (g),^ S. 6, Insol¬ 
vency Act. The assets, which were valu¬ 
ed at Rs. 9,42,007 by the debtors, 
were, according to it, much overvalued. 
The admitted debts were Rs. 8,71,616 
and the Court therefore held that the 
debtors were unable to meet their lia¬ 
bilities in full, and that there were 
acts of insolvency on the part of the 
four admitting partners, naniely, the 
alienations and the speech at the meet¬ 
ing of the creditors. It therefore ad¬ 
judged the four admitting partners in¬ 
solvents and directed the parues to 
produce further evidence as regards the 
three non-admitting partners. 

The insolvents have appealed, and 
their learned counsel contends that, of 
the nine applications, six alone weie 
in time with reference to the acts of 
insolvency. The other three were clear¬ 
ly barred by time and the learned 
Judge should not therefore have con¬ 
solidated these applications in one. The 
learned counsel for the respondents 
does not challenge this but the point 
is only one of procedure and the learn¬ 
ed Judge can now make necessary^ cor¬ 
rections with respect to the petitions 
dated 13th February 1930, 10th March 
1930, and 21st March 1930. The last 
act of insolvency alleged- in all of them 


is dated 23rd September 1929, and 
it is clear that these three petitions 
do not allege an act of insolvency with¬ 
in three months of the petitions. The 
next point raised by the learned coun¬ 
sel is that the speech at the creditors’ 
meeting cannot by any means be said 
to fall under S. 6 (g), Insolvency 

Act. He has cited an English ruling. 
In re. Walsh (1) and Veerayya 
Chetty V. Doraswamy Reddier, A. 1. R. 
1928 Mad. 393, and Narain Das v. 
Chimman Lai (2). From these rulings, 
a very strict construction is qiven 
to the words “suspension of payment.” 
and I do not tliink that the words 
used amount to proof of a notice of 
suspension of payment. 

So far as the alienations are con¬ 
cerned, the learned counsel for the 
appellants contends that Harnam Das 
was examined as a debtor under S. 24, 
Insolvency Act, and not as a witness. 
Therefore the statement can only be 
used against him and not against the 
others- This is not so. It is true that 
the learned Judge omitted to note that 
Harnam Das had been examined as a 
witness; but, reading all the orders 
together, it seems clear that Harnam 
Das has been examined as a witness 
for the creditors. His statement there¬ 
fore can be taken against all. This 
being so, the only question remaining 
is whether, on the evidence given by 
Harnam Das, the learned Judge was 
entitled to draw the inference tliat the 
alienations constituted fraudulent pre¬ 
ference with intent to defeat and de¬ 
lay the creditors. In my opmion, the 
circumstances of the alienations, as 
proved by Harnam Das^ do raise a 
very strong suspicion against the bona 
fides of the alienations, but the learned 
counsel for the appellants points out 
that there is really no proof of the 
assets of the appellants having been 
exaggerated and if the assets^ are taken 
at their face value, there is nothing 
to show, in spite of the suspicious 
nature of the transactions, that the 
transactions constituted fraudulent pre¬ 
ference with intent to defeat and de¬ 
lay the creditors. With some reluc¬ 
tance I hold that tills is so. The learn¬ 
ed Judge had no evidence on which 
to base his findings that the assets 
were exaggerated and without that, 
though the circumstances might raise 
a grave suspicion against the appel¬ 
lants, I do not think the facts proved 
warrant the inference that the alie nations 

1. (1885) 62 L T 694. ~ 

2. A t R 1927 All 266=102 I C 191=49 AH 
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^werc acts of insolvency. I therefore 
-accept the appeal, set aside the or¬ 
der of adjudication and order the learn¬ 
ed District Judge to proceed with the 
ease according to law. Both sides arc 
entitled to lead any further evidence 
that they may wish to on the issues 
as framed. Costs will abide the event. 

b.v./r.k. Appeal allotoed. 
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Broadway and Abdul Qadir, JJ. 

Emiyeror 

V. 

Parma Nand —Accused. 

Criminal Misc. Petn. No. 194 of 
1932, Decided on 15th March 1933, from 
decision of Ses-s. Judge, Shahpur. 

Criminal P. C. (1898), Ss. 164 and 337— 
Pardon accepted—Approver examined under 
"S. 164 on oath—This statement can form 
-subject of alternative charge under Penal 
Code (1860), Ss. 193 and 194. 

A person being offered a pardon under S. 337, 
-and on his acceptanco of that pardon, being 
placed before a Magistrate in order that his state¬ 
ment may be recorded, that Magistrate has the 
power to administer an oath or solemn affirma¬ 
tion to him while taking his statement under 
'S. 164, and the statement so recorded can form 
the subject of an alternative charge under the 
perjury sections of Penal Code: 2 P B 1893 Cr, 
Sxpl and not Foil; AIR 1922 Bom 138, Expl 
«.nd Dist; Case laio considered. 

[P 322 C I; P 323 C 2] 

O. H. Carden Noad —for the Crown. 

M, Ij. Batra —for Accused. 

Broadway, J .—This matter has come 
before us in the following circumstances: 
/In the course of an investigation in 
•connexion with the murder of one Sa¬ 
rah Dayal a pardon was tendered to 
Parma Nand under S. 337, Criminal 
•P. C., and was accepted by him on 
the conditions therein prescribed. Af¬ 
ter he had accepted this pardon he 
was placed before a Magistrate of the 
-First Class, Sheikh Allauddin Arshad. 
who recorded his statement on solemn 
affimation obviously acting under S.164, 
Criminal P. C. In the statement then 
;made Parma Nand implicated two per¬ 
sons named Ram Narain and Narsingh 
Das as being concerned in the mur¬ 
der. In the course of the magisterial 
inquiry Parma Nand was, as required 
by law, produced as a witness and in 
his examination-in-’Cliief adhered to 
ithe statement made by him before 
Sheikh Alauddin Arshad. Three days 
.later when he was cross-examined 
Jie resiled from his statement and stated 
/that the statements made by him ira- 
iPlicatiRg-Narsingh Das and Ram Na- 
•Bcain.. Were false and had been made as 
A x^ult of torture inflicted on him by 
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the police. At the trial of the Narsingh 
Das and Ram Narain before the Ses¬ 
sions Court, Parma Nand was again, 
as required^ by law, produced as a wit¬ 
ness and in examination-iii-chicf ad¬ 
hered ito the first statement made by 
nini implicating the two persons uii- 
dcr trial. In his cross-c.xamination how¬ 
ever he again resiled from his state¬ 
ments alleging that he had been tor- 
tupd into making the statements im¬ 
plicating Narsingh Das and Ram Na- 
raui. Steps were then taken on behalf 
of the Crown to take proceedings 
against Parma Nand under S. 193 and 
194, Penal Code. The Public Prosecu¬ 
tor furnished the necessary certificate 
and an application was made to the 
learned Sessions Judge praying that 
a ^ complaint be lodged as re- 
quired by law. Notice was served 

Nand calling upon him to 
show cause, and a complaint was final¬ 
ly lodged on 23rd April 1932, by the 
learned Sessions Judge. In this com- 
plaint the matters which it was in- 
tended to prove against Parma Nand 
were set out at length and the com¬ 
plaint concluded as follows: 

“The accused stated in bis statonienU before 
Sheikh Aliiuddin Arshad, Magistrate, First Class, 
Sargodha, and Mr. B. U, Bhandaii^ connnittin^^ 
Magistrate, and in the Sessions Court deposed on 
solemn .affirmatiou that Rani Narain and Nar¬ 
singh Das took i>art in the couimissiou of the 
murder of Sarab D.ayal. The accused has himself 
admitted before the Sessions Court that be made 
false statements. Hence he committed an offence 
under Ss. 193 and 194, I. P. C. Hence the com¬ 
plaint, etc. etc.” 

As required by the provisions of the 
Code a petition was filed in tliis Court 
under S. 339, Criminal P. C., for 
the necessary sanction for the pro.- 
secuuon of Parma Nand on the com- 

? by the learned Sessions 

judge, riiis was on 3rd October 1932 
and on 10th October 1932, a petition 
was filed on behalf of Parma Nand un- 
der S. 439, Criminal P, practically 

proceedings be quash- 
two petitions came up before 
lek Chand, J., before whom an objec- 
Uon was taken by Mr. M. L. Batra 
tor Parma Nand to the effect that the 
statement made under S. 164, Cri- 
n^al P. C., before Sheikh Alauddin 
Arshad could not form the basis of 
\ of perjury on the ground 

that it was not evidence and that the 
Magistrate was not empowered to ad¬ 
minister any oath to liim acting, as 
he was, under S. 164, Criminal P. C. 
Although the learned counsel admitted 
that according to the general practice 
in this province statements under 


Emperor v. Parma Nand (Broadway, J.) 


322 Lahore Emperor v. Parma Nand (Broadway, J.) 


193$ 


S. 164, were, as a matter of fact, re¬ 
corded on oath or solemn affirmation, 
lie contended that this practice was 
illegal, and in support of tliis conten¬ 
tion he cilc<l a dictum of Plowdcn, 
S. J., in tala v. Queen-Empress (1). 
Reliance was also placed on certain 
observations in Emperor v. Aiotilal Hi- 
foAal (2). Tele Chand, J., pointed out 
that the dictum referred to was in 
conflict with the general practice in 
tills province in such matters and also 
with the view taken by the Madras 
High Court in Queen-Empress v. Alasu 
Kone (3) wliich was followed in Sup- 
pa Tevan v. Emperor (4) and cited 
with approval in Emperor v. Vishaw- 
naih Krishna Sathc (5) and Queen- 
Empress V. Khcni (6). Considering the 
matter to be of importance Tek 
Chand, J., referred both petitions to 
a Division Bench. 

On the case coming before us the 
attention of Mr. M. L. Batra was 
drawn by the learned Government Ad¬ 
vocate to the concluding paragraph of 
the complaint, whereupon Mr. Batra, 
very frankly, said that he had failed 
to notice the exact wording of that 
paragraph and that had he noticed 
it he would not have raised the point 
on wliich the reference was really 
based, at this stage of the proceedings. 
As however the cases have been re¬ 
ferred to us we have thought it incum¬ 
bent on us to deal with the question 
involved. Broadly stated, this question 
is whether on a person being offered 
a pardon under S. 337, and, on his 
acceptance of that pardon, being placed 
before a Magistrate in order that his 
statement may be recorded, that Magis¬ 
trate has the power to administer an 
oath or solemn affirmation to him. Af¬ 
ter a discussion of the vaiious autho¬ 
rities Mr. Batra admitted that there 
was nothing in the Code which pre¬ 
cluded a Magistrate from administering 
an oath or solemn affirmation to such 
a person, but, he contended, there was 
no obligation on the part of the de¬ 
ponent to speak the truth and that 
whatever he stated at the time could 
not be regarded as evidence. A refer¬ 
ence to S. 337, Criminal P. C., shows 
that the whole object of that sec¬ 
tion is to tender a pardon to a per¬ 
son with a view to obtaining the evidence 
of that person because he i s supposed 

1803 Cr. 

2. A I 1922 Bom 1SS=G4 I C ‘40=‘l6 Bom 
61, 
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to have been directly or indirectly con¬ 
cerned in or privy to The offence, and 
the same section lays down that every 
person accepting a tender under it shall 
be examined as a witness in the later 
proceedings in connexion with that of¬ 
fence. Mr. Batra urged that having, 
regard to that mandatory provision the 
intention of the legislature was that 
as soon as a pardon was accepted the' 
person accepting it could only be exam¬ 
ined as a witness in the presence of 
the person or persons accused of the 
original offence. This contention is, to* 
my mind, opposed to common sense, 
and Mr. Batra was unable to cite 
any authority in support of it. It seems 
to me obvious that it might be very 
necessary to obtain a detailed state¬ 
ment of what the person accepting 
the pardon has to say in order to 
complete the investigation and inquiry 
and to ascertain what corroboration of 
his statement might be forthcoming, 
and it might very well be extremely 
difficult to wait for that information 
till the magisterial inquiry commenced. 

Turning now to S. 164, Criminal 
P. C., it will be seen that provision 
is made by that section for the re¬ 
cording of two kinds of statements: 

(1) a statement pure and simple; and 

(2) a confession. With the recording 
of confessions we are not here con¬ 
cerned. Sub-S. (2), S. 164 lays down 
that such statements shall be recorded 
in such of the manners hereinafter 
prescribed for recording evidence as 
is, in liis (the Magistrate’s) opinion, 
best fitted for the circumstances of 
the case. A reference to S. 5, Oaths 
Act, (10 of 1873) shows that oaths 
or affirmations shall be made by “all 
witnesses,” that is to say, 


‘all per«ous wbo may lawfully be examined, or 
’ivc or bo required to give, evidence by or before 
iny Court or person having, by law. authority to 
?xamine such persons, or to receive evidence.” 

Mr. Batra has very rightly admit¬ 
ted that in this case Sheikh Alaud- 
din Arshad had by law authority to 
examine Parma Nand and therefore I 
consider that Sheikh Alauddin Arshad. 
bad airhority to administer the solemn 
affirmation which he did admimster 
to Parma Nand. Again, it seems to 
me that Parma Nand was, by virtue 
of the conditions laid down in S. oor. 
Criminal P. C., and his acceptance 
thereof, bound to speak the truth ana 
the whole truth. In these circum- 
satnees I consider ^jhat the pro¬ 
cedure adopted by Sheikh Alauddin 
Arshad was in accordance with law 
and that the statement recorded by 
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hto of Parma Nand under S. 164. 
Criminal P. C., was recorded in ac¬ 
cordance with law. A reference to Lalu 
V: Qtieen-Empress (1), in wliich the 
dictum referred to by Plowden. S. J., 
was made, shows that the question then 
before the Court was somewhat dif¬ 
ferent to the one which is now before 
us and the learned Judges in that case 
appear to me to have carefully refrained 
from laying down any definite rule. 
It is significant that Lalu v. Queen- 
Empress (1) has never been followed 
in any of the cases subsequent 
to tliat date, and the practice in this 
province is opposed to that dictum 
and is, in my opinion, in accordance 
with law. The question involved in 
Emperor v. Motilal HlraUd (2) was 
also different, it being held there that 
where a pardon has been tendered dur¬ 
ing an investigation and not during 
an inquiry under the Criminal Pro¬ 
cedure Code, and the approv'er makes 
a statement accordingly, such a state¬ 
ment cannot form the basis of an al¬ 
ternative charge of an offence punish¬ 
able under S. 193, Penal Code. It 
is to be noted that the Judges in 
that case differentiated between a par¬ 
don tendered during an investigation 
into the offence and a pardon ten¬ 
dered during the inquiry under the 
Criminal Procedure Code. This autho¬ 
rity however need not detain us as 
the law has been amended subsequent 
to the delivery of that judgment and 
S. 337 as it now stands expressly 
places a pardon tendered during the 
course of an investigation on the same 
footing as a pardon tendered during 
a magisterial inquiry. 


I do not think it necessary to dis¬ 
cuss the Madras and Allhabad autho¬ 
rities which have been already referred 
to and which are noted in the 
order of reference as, in my judg¬ 
ment, they correctly lay down the law 
on the subject. I would merely add 
thatvm Abdul Aziz v. Emperor (7) 
Chevis,''J., and myself had occasion 
to consider Queen-Empress v. Alagu 
Kone (3) and Lalu v. Queen-Empress 
(1) and that we expressed our approval 
of the view taken by the Madras High 
Court in that case, and in referring 
to Lalu V. Queen-Empress (1) pointed 
out that though the learned Judges 
seemed to doubt whether a Magistrate 
when recording the statement of a 
person under S. 164, could administer an 
th, nothing was definitely decided 

d tliat the decisions of the Madras 

■ . _ 
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and Bombay High Courts were entitled 
to considerable weight. The reference 
to the Bombay authority in this con- 

^f^P^for V. Visliwanath 
Kfishna Sathe (5). In my judgment 
therefore it must be held that in re¬ 
cording a statement under S. 164, Cri¬ 
minal P. C., a Magistrate is empower¬ 
ed to administer to the deponent an 
oath or solemn affirmation and that 
the statement so recorded can form 
the subject of an alternative charge 
under the perjury sections of the In¬ 
dian Penal Code. In these circum¬ 
stances I consider that sanction should 
be accorded to the prosecution of Par¬ 
ma Nand in this case and I would 
therefore grant the sanction prayed for. 
The revision petition is dismissed. 

hbduL Qadir, /.—/ concur. 

R-K- _ Petition dismissed. 
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Coldstream, J. 

Dogar Singh — Complainant — Peti, 
tioner. 

V. 

Badh Singh and anothei —Accused— 
Opposite Parties. 

Criminal Eevn. Appln. No. 1187 of 
1932, Decided on 22Dd December 1932, 
from decision of Sess. Judge, Rawalpindi, 
D/- 31st August 1932. 

Criminal P. C. (1898), Ss. 258 and 439— 
Charges framed — Accused discharged on 
complainant’s withdrawal of complaint — 
Order of discharge though incorrect cannot 
be set aside by complainant in revision. 

In a criminal cafe instituted by the complain¬ 
ant tbe trial Magistrate framed sepuralo charges 
against tbe two accused, ono being under S. 823, 
I. P. C., and tbe other being under S. 8W4, I P. C. 
At a sub.-equenb heaving the complainant ap¬ 
peared and peticioned that as the accused who 
was charged under S. 394 was bis fatber-in-law, 

be had come to a compromifc and wished to 
withdraw his complaint. Thoieupon the trial 
Magistrate without any further inquiry passed 
an order directing that both accus< d should bo 
discharged under S. 253. Subsequently tlie com¬ 
plainant himself sought to set aside the order of 
discharge. 

Held : that tbougb tbe order of the Magis¬ 
trate was technically incovreot, as the Ciown did 
not file an appeal from tbo acquittal or support 
the revision petition, it may be rro-^umed that 
tbe Crown had ratified the withdrawal of tbe 
complaint and that the High Court will not inter¬ 
fere in revision with the order whirh was passed 
at the complainant’s own request. [P 324 O 2] 

Harnam Singh —for Petitioner. 

Bam Lai Anand I — for Opposite 
Parties. 

Facts .—This is an application for 
revision under S. 435, Criminal P. C., 
by a complainant against an order 
discharging two accused. Notice was 
issued from this Court to the two ac- 
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cuscd and to Government and all three 
parties have been represented before 
me. The facts arc as follows: In a 
criminal case instituted by the complai¬ 
nant the trial Magistrate framed sepa¬ 
rate charges against the two accused, 
one being under S. 323, Penal Code, 
and the other being under S. 394, 
Penal Code. At a subsequent hearing 
the comphunant appeared and petitioned 
that as the accused who was cliargcd 
under S. 394 is Ms father-in-law he 
had come to a compromise and wished 
to withdraw his complaint. Thereupon 
the trial Magistrate without any further 
inquiry passed an order directing that 
both accused be discharged under 
S. 253. 

Grounds .—Two legal defects are ob¬ 
vious: 1. Once an accused person has 
been charged he cannot be discharged 
under S. 253. 2. A case under S. 394 
is not compoundablc and no compro¬ 
mise may be recognized by the Court. 
Though the legal defects arc obvious, 
the remedy is one involving complicated 
points of law. A nominal order of 
'discharge after a charge has been fram¬ 
ed has been held to operate as an order 
of acquittal; vide Tabn v. Singh 

(1) , T. SriraniuUi v. AT. Veerasalingam 

(2) and Crown v. Nathu (3) if there¬ 
fore there is an order amounting to an 
acquittal, 1, as Sessions Judge, have no 
power under 436. But in all cases 
I have power to refer to the High Court 
under S. 438. In my own view the 
order of discharge, whether deemed to 
be one of acquittal or not, was passed 
in contravention of the law which lays 
down that an offence under S. 394 is 
not compoundablc, and it is therefore a 
nullity, and hence the case rcally stands 
as though the accused had been charg¬ 
ed and no further proceedings had been 
taken. However the trial Magistrate 
cannot liimsclf proceed with this case 
from that stage; for to do so 
involve a review of Ms own omer, which 
is impossible in Criminal Procedime. 
iNor can I direct liim to do so under 
any provision of the Criminal law.^ 1 
therefore refer tliis case to the High 
Court under the provisions ot b. 438, 
I am aware that the High Court have 
no power to reverse an order ot ac¬ 
quittal under S. 439 and that m the 
case of a valid but erroneous order ot 
acquittal, the only course is for the 
Government to present an appeal. But 
as I have already stated I regard the 


1. (1883) 29 P R 13S3 Cr. 

2. A I R 1915 Mad 23=25 I C 1001=38 
Mad 535. 

3. (1903) 175 P L R 1903. 


order of discharge amounting to ac¬ 
quittal as though it had never been 
passed. One more point also arises 
wMch is as to the effect of the order in 
respect of accused who is only charged 
under S. 323 wMch is a compoundable 
offence. In, my view as the order co¬ 
vered the cases of both the accused, the 
whole of it is nullity though tMs is a 
question for argument. 

Order. — The application forwarded 
by the learned Sessions Judge is \irtu- 
ally an appeal against an acquittal pre¬ 
ferred by Dogar Singh, the petitioner, 
and not supported by the Crown. The 
petitioner, who was the complainant in 
the case concerned applied to the trial 
Court asking for the proceedings to be 
dropped as he had compromised the 
case with both the accused, one of 
whom was Ms father-in-law. The Court 
acted on tliis application. The learned 
Sessions Judge was no doubt technically 
correct in pointing out that the Magis¬ 
trate ought not thereupon to have pro¬ 
ceeded as he did. There is however 
also no doubt that the Crown could 
have withdrawn the proceeding. As the 
Crown has not filed an appeal and ha? 
not appeared to support the peti¬ 
tioner, it may reaso^My be pre¬ 
sumed that it has ratified the withdrawal 
effected at the complainant s instance. 
In any case, I am not prepared to in¬ 
terfere now in revision for the benefit 
of the petitioner with an order wMch 
was passed upon the petitioner’s own 
request by the trial Court. 

K.s. Xppre'caiiOH dismissed. 
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Bhide, J. 

Nanak Chand — Judgment-debtor 
Petitioner. 


V. 

Haja Singh and another — Decree- 
holder and Auction-purchaser—Opposite 
Parties. 

Civil Revn. No. 432 of 1932, Decided 
on 16th November 1932, from’ order of 
Senior Sub-Judge, Gujrat, D/- 22nd Feb- 


uary 1932. « «« a 

Civil P.C. (1908), O. 21, R. 90—Auction 
purchaser is necessary parly to appeal. 

lu an appeal from au order confirming the sale 
ho purchaser is the principal person interested m 
ppeal and is a necessary party: 4 IB 1919 Baft 
:i{el cn; and AIR 1928 Lah 418, BtsB 


Bodh Baj Sawhney —for Petitioner, 
Miikund Lai Pnri^tov Opposite Par¬ 
ties. 

Judgment .— In the course of execu¬ 
tion proceedings a house was put to 
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sale and was purchased by one Ladha 
Singh. The judgment-debtor raised cer¬ 
tain objections to the sale but these 
were dismissed. An appeal was prefer¬ 
red by the judgment-debtor to the 
Senior Subordinate' Judge, but the 
learned Judge dismissed the appeal, 
holding that Ladha Singh was a neces¬ 
sary party to the appeal and liad not 
been impleaded within tlie period of 
limitation. 

A petition for revision of this order 
has been presented to this Court and it 
is urged on behalf of the petitioner 
that the learned Senior Subordinate 
Judge has acted with material irregu¬ 
larity in exercise of his jurisdiction in 
holding that Ladha Singh was a neces¬ 
sary party to the appeal before Iiim. 
The learned counsel has referred to 
Sain Das v. Punjab National Bank 
Ltd. (1) in support of his contention 
but that ruling does not appear to be in 
point inasmuch as it deals with the pro¬ 
ceedings before the executing Court. 
According to the provisions of O. 21, 
R. 92, Civil P. C., all that is necessary 
is that notice should be given to all 
, persons affected thereby, but in the 
'present instance the sale had been con¬ 
firmed and an appeal had been pre¬ 
ferred from the order confirming the 
sale. Ladha Singh purchaser was ob¬ 
viously the principal person interested 
in the appeal and was a necessary 
party. If any authority were needed 
in support of this proposition, I may 
refer to Khaira v. Salem Raj (2). 
There is no force in. this petition and 
I must dismiss it with costs. 

M. N._ Application dismissed. 

1. A I B 1928 Lah 418=111 I C 506. 

2. A I R 1919 Lah 3=51 I C 935=1 Lah 21. 
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Shadi Lal, C. J. and Broadway, J. 

BarJeat Ali —Defendant—Appellant. 

V. 

Karim Bakhsh and others —Plaintiff 
and. Defend ants—Respondents. 

Letters Patent Appeal No. 47 of 
1928, Decided on 9th February 1933, 
from decree of Zafar Ali, J., in Civil 
Appeal No. 1337 of 1927, D/- 22nd De¬ 
cember 1927. 

(a) Civil P. C. (1908), S. 11—Co defen* 
dantc—When deciiion acts as res judicata 
explained. 

A matter may be res judicata as between co- 
diefendants, if there is a conflict of interests bet¬ 
ween them inter so and it is necessary to adjudi¬ 
cate upon that conflict in order to give the plain¬ 
tiff appropriate relief, and the Court determines 
.'tlie question between the co-defendants. 
iCrfc «i fP 826 C 1] 
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(b) Civil P. C. (1908), S. 11, Expl. 6— 
Expl. 6 applies to persons constructively held 
to be parties. 

Explanation G applies to the persons who are 
not actually parties to the previous suit but aro 
constructively held to be parties because they 
wore interested in the right which was claimed 
in that suit in common for all the persons in¬ 
terested therein. [P 32C C 1] 

(c) Civil P. C, (1908), S. 11—Even wrong 
decision of law acts as res judicata. 

Even an issue of law wrongly decided does 
operate as ics judicata, as S. 11 makes no distinc¬ 
tion between an issue of fact and an issue of 
law, specially when there is identity of the 
matter in issue, and also the identitv of the 
causes of action. (.P 32G C 1] 

Fakir Chand —for Appollanfc. 

J. L. Kapur aud Badri Das —for Res¬ 
pondents. 

Shadi Lalt C. J. —On 7tli April 
1883, one Hadi gifted an occupancy 
holding to Nur Ilahi, the father of the 
contesting defendant, Barkat Ali. It is 
common ground that one-half of the 
holding which belonged originally to 
Hadi’s brother Shadi, was inherited by 
him on the latter’s death. Hadi was a 
sonlcss proprietor, and he gifted the 
estate to Nur Ilahi, because the latter 
had married Mt. Jhando, the daughter 
of his brother Shadi. It appears that 
Mt. Jhando and her sons died in the 
lifetime of Nur Ilahi, and the defen¬ 
dant Barkat Ali is his son by his second 
wife. In 1915, Nur Ilahi died, leaving 
him surviving Barkat Ali, who suc¬ 
ceeded to the occupancy holding. In 
April 1923, Umra, a collateral of Hadi, 
brought an action for the recovery of 
the entire holding, and impleaded as 
defendants in that suit, not only Barkat 
Ali, but also the present plaintiffs who 
were also reversioners of the deceased 
Hadi. These reversioners as well as 
the then plaintiff contested the right 
of Barkat Ali to succeed to the occu¬ 
pancy holding on the ground that the 
gift by Hadi in favour of Nur Ilahi 
was for the benefit of Shadi’s daughter, 
Mt.^ Jhando and her sons, and that on 
their death ' the property reverted to 
Hadi’s collaterals. There was an issue 
on the subject, and it was decided 
against Barkat Ali, with the result that 
Umra’s suit was decreed to the extent 
of one-fourth share of the holding, 
the remaining three-fourths being the 
share of the other collaterals. The pre¬ 
sent action was brought in 1924 by 
two collaterals of Hadi, and the ques¬ 
tion arises whether the decision in the 
former suit that on the death of Nur 
Ilahi the property reverted to the do¬ 
nor's heirs operates as res judicata. 

It is to be observed that the present 
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plaintiffs were defendants in the pre¬ 
vious suit, but it cannot be seriously 
disputed that a matter may be res 
judicata as between co-defendants, if 
there is a conflict of interests between 
them inter sc and it is necessary to 
adjudicate upon that conflict in order 
to give the plaintiff appropriate relief, 
and the Court determines the question 
between the co-defendants. All these 
conditions have been satisfied in the 
present case and the decision in the 
previous case should operate as res 
judicata. The learned single Judge has 
referred to E.\pl. 6, S. 11, Ci\dl 
P. C., but that explanation applies to 
the persons who are not actually par¬ 
ties to the previous suit but arc con¬ 
structively held to be parties because 
they were interested in the right which 
was claimed in that suit in common 
for all the persons interested therein. 
As pointed out above, the present 
plaintiffs were actually defendants in 
the previous suit, and it is therefore 
unnecessary to invoke the explanation. 

The learned counsel for Barkat Ali 
however contends that the decision in 
the former suit was wrong in law, 
and that an issue of law wrongly de¬ 
cided docs not operate as res judicata. A 
perusal of the language of S. 11, Cudl 
P. C., shows that there is no distinc¬ 
tion between an issue of fact and an 
issue of law, but it must be conceded 
that there arc some judgments to the 
effect that if the causes of action in 
the two suits are different, an erroneous 
decision on a question of law may not 
operate as res judicata. There are how¬ 
ever judgments which take^ a contrary 
view: vide inter alia Tarini Charan v. 
Kedar Nath (1). It \yas pointed out 
in that judgment that it was the iden¬ 
tity of the matter directly and sub¬ 
stantially in issue that was the test of 
res judicata and not the identity of 
the causes of action. In the present 
case we have not only the identity of 
the matter in issue, but also the iden¬ 
tity of the causes of action; and there 
is no reason for excluding the opera¬ 
tions of the rule of res judicata. Nor 
is there any valid ground for^ holding 
that the decision in the previous suit 
was erroneous in law. For the foregoing 
reasons I would aflirm the judgment 
of the Single Bench and dismiss the 
appeal with costs. 

Broadway, /.—I concur. 

B.K. Ai)peal dismissed. 


1. A I R 1928 Cill 777=S115 I C 593=56 Cal 
723 (F B). 
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Addison and Bhidb, JJ. 

Ahmad Yar and —Plaintiffs— 

Appellants. 

V. 

Mt. Fateh Bibi —Defendant—Respon¬ 
dent. 

Second Appeal No. 2774 of 1926, De¬ 
cided on 20th February 1933, from de¬ 
cree of Dist. Judge, Shahpur, D/- 12th 
June 1926. 

Custom (Punjab)—Succession—Tiwanas of 
Shahpur District — Unmarried sister ex¬ 
cludes collaterals. 

It is a general rule that an unmarried sister 
among Tiwans in the Shahpur District excludes 
collaterals till marriage or death. To this rule 
there is an exception which is to the cSect that 
in some families of Tiwanas and Sayyada, sisters 
do not inherit but are only entitled to mainten¬ 
ance. And those that claim the benefit of this 
e.^ception must show that they are amongst the 
few families of Tiwanas which come within the 
exception, and which are outside the general rule. 

[P 326 0 2; P 327 C 1] 

Shamhu Lai Puri for M, L. Puri for 
Appellants. 

M. L. Batra —for Respondent. 

Addison, J .—Mohammad Slier, a 
Tiwana of Khushab tahsil irt the Shah¬ 
pur district, died without issue And 
without leaving a widow in December 
1923. His land was mutated in favour 
of his unmarried sister, Mt. Fateh Bibi, 
and liis collaterals thereupon instituted 
a suit for a declaration that they were 
entitled to inherit the land by the 
custom of their tribe to the exclusion 
of liis unmarried sister. The lower ap¬ 
pellate Court has held that an unmar¬ 
ried sister among Tiwanas in the Shah¬ 
pur district excludes collaterals till 
marriage or death. The plaintiff's’ suit 
was therefore dismissed and they have 
preferred this second appeal after hav¬ 
ing obtained the usual certificate. 

The question appears to me to be 
simple. In the Customary Law of this 
district prepared by Sir James Wilson 
it is stated, in reply to Question 26, 
at p. 53, that all Musalmans said that, 
if the deceased left no father, mother, 
widow or daughter and no male lineal 
descendants through males of ^ Ins 
father nor the widow of such lineal 
descendant of Ms father, then Ms un¬ 
married sisters succeed to the whole of 
Ms property to the exclusion of his 
uncles. It was added that the sisters 
powers were equal .to those of a 
daughter, and that, on her death or 
marriage, the estate reverted to mei 
collaterals. Sisters’ sons and married 
sisters do not inherit. An exception ^ 
appended to tMs reply, wMch is to tw 
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effect that in some families of Tiwanas 
and Sayyads, sisters do not inherit but 
are only entitled to maintenance. It 
seems to me that it was for the plaintiffs 
to show that they were amongst the few 
families of Tiwanas which came with¬ 
in the exception, and which were out¬ 
side the general rule, wliich obviously 
means that amongst all Musalmantribes, 
including Tiwanas, unmarried sisters 
succeed in the circumstances mentioned. 

Besides the evidence afforded by the 
Customary Law of the district four 
instances have been proved in which 
unmarried sisters have excluded col¬ 
laterals : two amongst Tiwanas and 
two amongst other tribes. There is one 
instance to the contrary also proved. 
Nor can it be said tliat the iqrar- 
nama malikan (Ex. P. 3), included in 
an early wajib-ul-arz of the distiict, 
is in favour of the plaintiffs. That 
refers only to gifts to a daughter, etc., 
during the lifetime of the father and 
not to succession. On the evidence I 
have no doubt that the plaintiffs’ claim 
was properly dismissed and I would 
dismiss this appeal with costs, 

Bhlde, /.—I agree. 

v.S. Appeal dismissed. 
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Tapp, J. 

Lalta Devi and others —Defendants— 
Petitioners. 

V. 

Balkishan Chopra — Plaintiff — Oppo- 
•fiite Party, 

'Civil Revn. Petn, No. 540 of 1932, 
Decided on 22ad December 1932, from 
■order of Sub-Judge, First Class, Lahore, 

D/- 15th August 1932. 

(a) Civil P. C, (1908), S. 115—Application 
4s not necessary—Court can act if order it 
unappealable. 

Section 115 does not require that there should 
ifee an application or that such application need 
■necessarily be made by an aggrieved party. The 
only limitation against the exercise of the 
power of this Court under S, 115 is that the 
.case should bo one in which no appeal lies. 

[P 327 C 2] 

(b) Civil P. C. (1908), S. 115—Order of 
ejectment against occupant of suit proper* 
'ties in receiver's possession improper, but 
-with jurisdiction—High Court can interfere 
mot under S. 115, but under Government of 
India Act (1915). S. 107. 

A Court bad appointed a receiver of suit pro* 
perties. It passed an order of ejectment against 
jin occupant of the premises though neither 
party bad a present right to remove him. It was 
advisable in the oiroumstances of the case not to 
«ject him: 

Held: that the order of ejectment having been 

J based with jurisdiction, though wrongly, was 
bt open to revision under S. 115, but could be 


interfered with under S. 107, Oovonmiont o 
India Act. [P 328 C 1] 

Dev Daj Sawhney and Panna Lai 
Dahl —for Petifcionors. 

Jai Gopal Sethi — for Opposite Party. 

Judgment .—In connc.\jon with cer¬ 
tain trust properties including Mul 
Chands’ temple a suit has been brought 
by Balkishan Chopra a nephew against 
Lalta Devi and Shanti Devi the two 
widows of Khairati Ram the deceased 
son and Sardari Lai the daughter’s son 
of the Rite Lala Mul Chand. the alleged 
founder of the temple and creator of 
the trust properties. The proceedings 
in the suit have been stayed under 
S. 10, Civil P. C., and the Court has 
appointed Lala Parkash Chandra Maha- 
jan as a receiver to collect the rents 
and perform certain other duties. The 
Court has also constituted a Board of 
Receivers consisting of the plaintiff, 
Lalta Devi and Sardari Lai defendants 
and Pandit Rikhi Ram, for the manage¬ 
ment of the temple. On the application 
of the plaintiff and in agreement ap¬ 
parently with Lala Parkash Chandra 
Mahajan and a representative of Pandit 
Rikhi Ram, the lower Court has order¬ 
ed the receiver to eject one Murli Dhar, 
who is occupying a kotha in the^ temple, 
from the premises. Against this order 
the present application for revision has 
been preferred by the defendants in the 
suit. 

A preliminary objection was raised 
that the proper and necessary parties 
had not been impleaded in the applica¬ 
tion and that neither a revision nor an 
appeal was competent. I do not tliink 
that the two receivers Lala Parkash 
Chandra and Pandit Rikhi Ram are 
necessary parties to the application as 
neither of them is affected in any way 
by the order of the Court. It is no 
doubt correct as urged by Mr. Sethi 
that the defendants have no right of ap¬ 
peal as such right would only lie witli 
Murli Dhar whose ejectment has been 
ordered by the Court if he is such a 
person whom neither the plaintiff nor 
the defendants have a present right to 
remove. It does not follow however 
that because the defendants have no 
right of appeal against the order they 
cannot come up to this Court in revi¬ 
sion as S. 115, Civil P. C., does not 
require that there should be an appli¬ 
cation or that such application need 
necessarily be made by an aggrieved 
party. The only limitation against the 
exercise of the power of this Court 
under S. 115 is that the case should be 
one in which no appeal lies. It ap¬ 
pears from what has been said during 
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the course of arguments and from cer¬ 
tain facts emerging from the record that 
Murli Dhar is not such a person whom 
either party to the suit has not a pre¬ 
sent right to remove and consequently 
the order of the Court would not be 
open to appeal. It now remains to be 
seen whether as contended on behalf 
of the petitioners the order in question 
was made without jurisdiction or that 
having jurisdiciion to make the order 
the Court acted illegally or with mate¬ 
rial irregularity. In my opinion the 
Court had jurisdiction to make the 
order in question as the property in 
dis})iuc was in the possession and under 
the control of the Court through its 
duly appointed receiver. It was admit¬ 
ted that Murli Dhar was not an em¬ 
ployee of any of the trustees nor was 
he on the temple establishment and 
therefore if the Court was satisfied that 
his residence in a kotha of the temple 
was improper the Court in ordering his 
ejectment from the said kotha though 
it may Iiave been done wrongly cannot 
1)0 said to have acted illegally or with 
material irregularity. 

In view of the above observations I 
must hold that the order of the Court 
below is not open to revision under 
S. 115. Civil P. C. The circumstances 
however arc such that in my opinion 
1 interference with the order is justified. 
Aindcr tlie provisions of S. 107, Govern¬ 
ment .-Vet. It appears that Murli Dhar 
has been Jiving on the temple premises 
for the last 16 or 17 years having 
been permitted to do so by the founder. 
He is reported by Lala Parkash Chan¬ 
dra to be a very useful person and 
wielding a good deal of influence which 
he always e.xercises in the interests of 
the temple. In para. 1 of the applica¬ 
tion for revision it is alleged that Murli 
Dhar renders invaluable service to the 
temple and assistance in the manage¬ 
ment and is of special help to the de¬ 
fendant trustee Lalta Devi in helping 
her in the administration of the trust. 
Murli Dhar is thus obviously not a 
person whose residence on the temple 
premises can be regarded as objection¬ 
able. He does not appear to have ob¬ 
structed the receiver Lala Parkash 
Chandra in the exercise of his duties 
nor in any way interfered with his con¬ 
trol and management. The plaintiff 
apparently seeks the ejectment of Murli 
Dhar because he is possibly ill-disposed 
towards the plaintiff but however this 
may be I do not think it affords a 
sufficient reason for his ejectment. I 
further think that the Court should 
have allowed the matters to remain in 


status quo during the pendency ; of the 
suit. For the reasons given above I set 
aside the order of the Court below 
directing the ejectment of Murli Dhar 
from a kotha on the temple premises, 
leaving the parties to bear their own 
costs in tliis Court. 

M.K. Order set aside. 
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Tapp, J. 

Alma Havi —Defendant—Appellant. 

V. 

Badhwa Mal-Sha-nibhu Lai —Plaintiffs 
—Respondents. * 

Second Appeal No. 991 of 1932, De¬ 
cided on 10th December 1932, from de¬ 
cree of Addl. Dist. Judge, Karnal, D/- 
31»t March 1932. 

^a) Civil P. C. (1908), O. 41, R. 27—Ad¬ 
ditional evidence taken on apparently ob¬ 
scure point not affecting finding in case— 
Reason need not be given. 

Tho mere oxamin.ition of the defendant by iho 
appellate Court on certain points which are ap¬ 
parently obscure as reg.^rds the execution of a re¬ 
ceipt docs not amount to taking additional evi¬ 
dence specially when the judgment of tho lower 
Court is not influenced by such statement; and 
hence finding arrived at by the lower Court is not 
vitiated even though no reasons are recorded for 
taking the additional evidence. [P 329 C 1] 

(b) Civil P. C. (1908), S. 100—Finding of 
fact. 

A finding of fact by a lower appellate Court ii^ 
not open to second appeal. [P 329 C 13 

Balivant Rai —for Appellant. 

Shamair Chand —for Respondents. 

Jiulgment. —The plaintiff firm Badh¬ 
wa Mal-Shambu Lai brought a suit 
for recovery of Rs. 635 due on a book 
account against the defendant-appellant 
Atma Ram. The defendant pleaded pay¬ 
ment of a sum of Rs. 500 in settlement 
of the amount claimed and relied on 
a receipt, dated 5th April, Ex. D-1. 
The plaintiff firm denied receipt of 
this amount and the execution of D-1. 
The trial Court found in favour of 
the defendant as regards the payment of 
Rs. 500 and decreed the suit for 
Rs. 135 and proportionate costs only.'On 
appeal however the learned Additional 
District Judge differed from the view 
taken by the trial Court as to the 
payment of Rs. 500 and the genuine¬ 
ness of the receipt and granted the 
plaintiff firm a decree for the full 
amount claimed. 

It is conceded that the finding of 
the lower appellate Court is a finding 
of fact but it is urged that the finding is 
vitiated by the learned Additional Dis¬ 
trict Judge having taken additional evi¬ 
dence without recording any reason for 
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doing so as required by R. 27, O. 41. 
All that the lower appellate Court did 
was to examine the defendant on cer¬ 
tain points which were apparently obs¬ 
cure as regards the execution of the 
recepit. I do not consider -that this 
amounted to taking additional evidence 
and it is obvious from the perusal of 
the judgment of the lower appellate 
Court that the statement of the de¬ 
fendant did not entirely influence its 
finding, which was based to a large 
extent on the facts and circumstances 
! emerging from the evidence on 
the record of the trial Court. 
In view of the above observation 
it is unnecessary to cite the authorities 
'relied on by the learned counsel for 
the appellant as to when additional 
evidence may be admitted and the ne¬ 
cessity of recording reasons for doing 
so. The simple fact namely the pay¬ 
ment of Rs. 500 was believed by the 
trial Court and disbelieved by the ap¬ 
pellate Court and it seems therefore 
perfectly clear that the matter is con¬ 
cluded by a finding of fact. The ap¬ 
peal fails and is dismissed with costs. 

K.S. Appeal dismissed. 
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Tek Chand and Monroe, JJ. 

Ishar Das —Plaintiff—Appellant. 

V. 

Maya, Mai and others —Defendants— 
Respondents. 

First Appeal No. 233 of 1927, De¬ 
cided on 16th December 1932, from pre¬ 
liminary decree of Senior Sub-Judge, 

Amritsar, D/- 18th October 1926. 

(a) Limitation Act (1908), Art. 116—Mort* 
gagor given right to redeem only after four 
years from date of mortgage—Limitation for 
personal relief against mortgagor is six years 
from date when money becomes payable. 

A mortgage-deed provided that the mortgage 
money will be paid in four years and that the 
mortgaged property will be redeemed and that 
the mortgagee will be entitled to recover the 
amount after four years. 

Held : that limitation for personal relief 
against mortgagor is six years from date when 
mortgage money becomes payable and not six 
years from date of mortgage. [P 330 C 1] 

(b) Civil P. C. (1908), O. 34. R. 6—Sale of 
right of redemption and successful pre¬ 
emption suit—Pre-emptors are not person¬ 
ally liable in absence of contract to that 
effect. 

Where the mortgagor sells the equity of re¬ 
demption of a mortgage and a pre-emption suit 
ensues in respect of the sale, the pre-emptors, in 
the absence of contract to that effect, are not 
personally liable for the mortgage money, 

>' [P 330 Cl] 

Civil P. C. (1908), O. 34, R. 6—Mort- 
asking for personal relief in mortgage 
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suit cannot raise objection subsequently that 
the relief asked for was premature. 

Though the personal relief af;ainst the inorl- 
gagor c.an be asked generally only when the pro¬ 
ceeds of the sale prove insufficient, still when' 
the mortgagee himself in the mortgage suit asks 
for such relief and tho same is decided against 
him owing to bis negligence in not lotting in 
evidence he cannot raise the objection that the 
question ought not to have been decided as being 
premature. [P 330 C 1, 2] 

(d) Civil P. C. (1908), S. 35 —Costs. 

In the absence of any reasons to the contrary 
a successful party must be allowed costs. 

[P 330 C 2] 

(e) Civil P. C. (1908), S. 35 —Costs—Mort¬ 
gage suit—Defendant raising false pleas 
should be made personally liable for costs. 

In a mortgage suit where one of the defen¬ 
dants raises several pleas with no foundation he 
ought to be made personally liable for the costs. 

[P 330 C 2] • 

Dam Lai Aiiaitd, D. C. Sovi and 
Tiifail Mvhammad —for Appellant. 

Dev Daj Sawhitey and Yash Pal —for 
Respondents. 

Alonroe, /.—This suit was brought 
to recover the sum of Rs. 10,500, al¬ 
leged to be due for principal and in¬ 
terest on foot of a registered mort¬ 
gage-deed dated 20th November 1918, 
made by Maya Mai in favour of Ishar 
Das as mortgagee. After the mortgage 
the owner of the equity of redemption, 
Maya Mai, sold his interests to defen¬ 
dants 2 and 3 and thereon there was 
a claim by Gobind Ram, father of de¬ 
fendants 4 to 7, to pre-empt the pro¬ 
perty by reason of the sale. On 30th 
August 1931, Govind Ram having died 
in the meantime, defendants 4 to 7 were 
declared entitled to pre-empt. The 
mortgage-deed provides as to repay¬ 
ment that the entire mortgage money, 
principal and remaining interest, will 
be paid by the mortgagor in four years 
“from today” and the mortgaged pro¬ 
perty will be redeemed and further 

“ four years hence from to-day the morlgagoe. 
shall have every right to recover at ary time he 
likes tho amount due to him under the mort¬ 
gage-deed.” 

The plaintiff in his petition of plaint 
asked for a decree for Rs. 10,500 prin¬ 
cipal and interest, by sale, i. e., auc¬ 
tion of the mortgaged house, and if the 
whole amount of decree with costs etc., 
should not be recovered from the mort¬ 
gaged property, that deficiency might 
be made up from the person or other 
property of the defendant. The issues 
which were settled in the case so far as 
we are now concerned with them were: 
Whether the plaintiff is entitled to a 
personal decree against the pre-enip- 
tors ? and If so, whether the suit for 
a personal decree is within time ? The? 


Ishar Das y. Maya Mal CMomoe, J.) 
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Senior Subordinate Judge of Amritsar 
on 18th October 1926, gave a decree 
for the mortgage money in the usual 
form except that in his judgment he 
directed that the parties should bear 
their o^vn costs. He did not in his 
judgment give any express finding on 
the question whether the plaintiff was 
entitled to a personal decree against 
the pre-emptors, but he decided that 
the suit for a personal decree was bar¬ 
red by time holding that the cause of 
action arose on 20th November 1918 
the date of the mortgage. The plaintiff 
has now appealed to tliis Court alleg¬ 
ing that the decision of the learned 
Subordinate Judge is wrong in holding 
that the claim for the personal decree 
was barred by time, in that the proce¬ 
dure laid down by the Civil Procedure 
Code under O. 34 was not followed and 
the decision of the question of personal 
liability was premature, and further in 
refusing the costs of the suit to the 
plaintiff. 

There can be no doubt that the 
learned Judge's decision that the per¬ 
sonal claim, if it exists, is time barred, 
is wrong. On the express words of the 
mortgage already quoted no cause of 
action could arise uiuiL the lapse of four 
years after the execution of the mort¬ 
gage, and therefore a suit brought 
within six years from 20th November 
1922, the mortgage being a registered 
document, would be in time. The form 
of the decree is not that provided by 
the rules, nor is the decree in strict 
terms of O. 34, R. 6. I am however 
of opinion that the plaintiff is debarred 
from making any objection on this 
I ground. He liimself in his petition has 
only asked for a single relief iu the 
terms quoted above and he was res¬ 
ponsible for having an issue settled to 
decide the question, namely, the issue 
“whether the plaintiff is entitled to a 
personal decree against the pre-emp- 
tors." If after having got the issue 
settled in that form he has neglected to 
i bring any evidence which might have 
been available to sustain his claim he 
must abide by the result of his^ own 
negligence. I may add that there is not 
even tittle of evidence on the record to 
show how the pre-emptors could be 
made personally liable for the amount 
of the mortgage money, and the only 
ground that the learned counsel for 
the plaintiff can suggest on wliich such 
a liability might be based is an oral 
contract which might have been made 
at the time of the award in the pre¬ 
emption proceedings. But as I have 
1 stated there is no evidence whatever to 


support any such suggestion. As against 
Maya Mal, the original mortgagor, so 
far as the facts are disclosed by the, 
present record the plaintiff may here¬ 
after be entitled to a personal decree 
if the proceeds of the sale of the pro¬ 
perty should prove insufficient to dis¬ 
charge the claim. 

The learned Judge has given no rea¬ 
son whatever for depriving the plaintiff 
of his costs of the suit and we have 
been unable to discover any reason 
why the ordinary rule should not apply. 
I tliink. therefore that the plaintiff is 
entitled to Ms costs and I would go 
further and say that in view of the 
conduct of SaUg Ram, defendant 4, 
who raised several pleas for which there 
was no foundation whatever he ought 
to be made personally liable for the 
plain iffs’ costs of the suit in exoneration 
of the property and the persons now m 
possession of it. The result is therefore 
that in my view tMs appeal fails to 
personal claim against the pre-emptors 
but is successful on the question of the 
costs of the suit. The decree of tw 
lower Court will be modified, accord¬ 
ingly by a declaration that the plaintiff 
shall be at liberty to apply for a per¬ 
sonal decree against Maya Mal if the 
proceeds of the sale of the mortgage 
property are found to be insufficient, 
and by decreeing costs of the suit in 
favour of the plaintiff against Salig 
Ram personally. Under all the circum¬ 
stances I think the parties ought to 
bear their own costs of this appeal. 

Tek Chand, /.—I agree. 

K.s. Decree modified, 
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Tapp, J. 

Sohna Mal —Debtor—Appellant. 


V. 

Jeioan Bass and oi/i( 7 rs—Creditors— 
Respondents. 

Misc. First Appeal No. 1084 of 1932, 
Decided on 20tli December 1932, from 
order of Dist. Judge, Attock, D/- 20th 


June 1932. ,«««% 

Provincial Insolvency Acl (5 of 19Z0h 
S. 24— Questions arising under—Conceal¬ 
ment of accounts is no ground for dismissal. 

On a debtor’s application to be adjudicated 
insolvent only two questions arise, namely, whe¬ 
ther his debts amount to Rs. 600 or over and 
whether he is unable to pay his debts. Conceal¬ 
ment of accounts is no groued for which the ap¬ 
plication can be dismissed. [P 331 C IJ 

-Cl*»»»/T >'». /^Ji/7 »»/7—• fr»r Anriflllanfe. 


Judgment .—The application of the 
debtor-app>ellant Solma Mal has b^n 
dismissed by the learned District Judge 
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by a brief order to the effect th«'it the 
statement of the debtor is incredible— 
he is obviously lying and the learned 
Judge entertains no doubt that he is 
concealing the account wliich he must 
have kept during the course of his busi¬ 
ness. 

^ On a debtor’s application to be adju¬ 
dicated insolvent only two questions 
arise, namely, whether Ms debts am¬ 
ount to Rs. 500 or over and whether he 
|is unable to pay his debts. These two 
questions arise under S. 24 and it is 
on consideration and determination of 
these two points that the application of 
a debtor secceeds or fails. The learned 
District Judge has not addressed him¬ 
self to the consideration and determi¬ 
nation of the above two matters. The 
ground on wMch he has apparently 
dismissed the application, namely, con- 
Icealment of accounts is not one for 
which the application can be dismissed. 
I accordingly accept the appeal which 
has been heard ex parte, set aside the 
order of the Court below and remit the 
case for disposal in accordance with law 
and the above observations. No order 
as to costs. 

M.N. Aippeal allowed. 
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Addison aijd Bhide, JJ. 

Mt. Jiwan —Defendant—Appellant. 

V. 

Ali Mohammad undanothej —Plaintiffs 
and Defendants—Respondents, 

First Appeil No 2120 of 1927, De¬ 
cided' on 16th February 1933, from de¬ 
cree of Senior Sub-Judge, Gujranwala, 
D/. 31st March 1927. 

(a) Custom (Punjab)—Cuttom of khanada- 
madi. 

The custom of khanadamadi only exists when 
there is no son. tP 331 0 2] 

(b) Custom (Punjab)—Gift—Ararn# of Guj¬ 
ranwala tahsil—Custom of gift to daughter 
«r kbanadamad does not exist. 

It is not proved that among the Arains of vil¬ 
lage Kalsiyan liu the Gujranwala tahsil of the 
O-ujranwala District there exists a custom of gift 
to the daughters or khanadamads. Therefore a 
^gift by such an Araln of the ancestral property to 
his daughter whose husband is a kbanadamad is 
Invalid and does not affect the reversionary 
right. [P 332 C 1] 

Mohammad Hussain —for Appellant. 

Din Mohammad and S. K. Ahmad — 
for Respondents. 

Addison, J. — The plaintiffs are 
nephews of Badha who gifted his land 
his daughter Mt. Jiwan, and on 
‘^^th January 1925, had it mutated in 


her name. The i>arlics arc Arains of 
village Kalsiyan in the Gujranwala 
Tahsil of the Gujranwala District. The 
suit was for declaration that the gift 
of ancestral land by Budha to Ins 
daughter was invalid and should be held 
not to affect the reversionary rights of 
plaintiffs after Budlia’s death. It was 
denied that the land was ancestral and 
it was pleaded that, in any case, the 
gift was good by custom as the husband 
of Budha’s daughter lived with Budlia as 
Ms Kbanadamad. The trial Judge held 
that the parties followed custom but 
that it had not been proved that there 
was any custom of klianadamadi 
amongst Arains of this Tahsil. He also 
held that the land was ancestral. Ac¬ 
cordingly he granted the plaintiffs a 
declaratory decree to the effect that- the 
gift in question being invalid would not 
affect their reversionary rights. Against 
tills decision Mt. Jiwan, daughter of 
Budha, has appealed. It was first 
argued that the land had not been 
proved to be ancestral. There is good 
evidence on the record that Chogatta, 
father of Budha, was owner of the land. 
The finding of the trial Court therefore 
that the land is ancestral qua the plain¬ 
tiffs is correct. 

The only evidence relied upon as re¬ 
gards the alleged custom before the 
trial Judge was statements of certain 
ivitnesses on both sides. The evidence 
of the defendants was very poor. The 
first three witnesses were respectively 
a Qasab, a Sandhu Jat and a Gujar of 
a village in the neighbourhood. Their 
statements are obviously of little or no 
value as to custom prevailing amongst 
Arains. The next two witnesses D. Ws. 4 
and 5. arc Arains but they do not own 
land in village Kalsiyan. They arc 
tenants who were imported into tliis 
village a few years before they gave 
evidence. This shows that the defen¬ 
dants had difficulty in obtaining evi¬ 
dence. The sixth witness Chiragli was 
an Arain of Kalsiyan who stated tliat 
amongst Arains a kbanadamad can be 
appeinted. He re'e red as an instance to 
the case of Ms brother Hayat who gifted 
some land to Ms minor daughter aged 
10 years though he had a son alive. 
This however was not a case of gift to 
kbanadamad as he had a son and the 
custom of khanadamadi only exists when 
there is no son. The seventh witness 
Faqir was a Jat of village Kalsiyan 
wMle the eighth witness Kalu was a 
Tarkhan of a neighbouring village. 
Such evidence has been properly re¬ 
jected. On the other hand the plam- 
tiffs examined certain Machhis to show 



332 Lahore Tota Singh v. Labhoo Singh (Tapp, T.) 1933 


that they carried the doli of Mt. Jiwan 
to her husband’s vilia??e. This would 
not be done if the husband of the 
daughter was to be made khanadamad. 
The other witnesses who are Arains of 
the village have deposed that the daugh¬ 
ter and her husband only came to live 
with Budha some years after their mar¬ 
riage. In particular Sohna, Maula Dad 
and Hassan arc Arain proprietors of the 
village who depose that Arains cannot 
appoint a khanadamad or make a gift 
of ancestral land to a daughter. The 
seventh witness Bura Lambardar _ of 
a neighbouring village has given similar 
evidence. 

There is no doubt that on this evi- 
Ulence it was properly held that the 
custom of khanadamad! had not been 
established. Parties relied _ upon this 
evidence only before the trial Judge. 
They did not put in a copy of the 
Riwajiam of the Tahsil, which is in 
vernacular, nor did they cite the Custo¬ 
mary law of the District prepared in 
1914. The answer to question 48 of 
the second compilation was however 
referred to before us. Paras. 2, 3 and 
4, of the answer have to be seen. As 
I read it para. 2 means that a daugh¬ 
ter has no claim upon her father’s estate 
even if she and her husband live with 
her father till his death. A khanadamad 
is a resident son-in-law. Paras. 3 and 4 
appear to me to apply to Tahsil 
Wazirabad tribes and Arains of Sharak- 
pur amongst whom, according to para. ^ 4, 
a resident son-in-law is entitled to in¬ 
herit if there is no son provided the 
father of the daughter^ has gifted or 
bequeathed to either his daughter or 
her husband his property by a written 
deed. In the present case there \yas 
only an oral gift followed by a mutation 
so that in any case this volume of 
Customary law docs not help the defen¬ 
dants. I have no doubt however that 
this para. 4 refers only to the tribes of 
Tahsil Wazirabad and the Arains of 
Sharakpur. This is made still clearer 
if the answers to questions 47 and 51 
are seen. The answer to question 47 
is that in no case can daughters in¬ 
herit except amongst the tribes of 
Tahsil Wazirabad and the Arains of 
Tahsil Sharakpur. The tribes of Tahsil 
Wazirabad and the Arains of Sharakpur 
are again exceptions to the general rule 
laid down in ans\ver 51. Lastly, the 
illustrations to question 48 are instances 
of daughters and khanadamads suc¬ 
ceeding in Tahsil Wazirabad. For the 
reasons given I would hold that the 
custom of gift to daughters or khanada¬ 
mads has not been proved in the pre¬ 


sent case. I would therefore dismiss 
the appeal with costs. 

Bhide, J .—I agree. 

v.s. Ajypeal dismissed. 
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TAPP, J. 

Tola Singh —Defendant—Appellant. 

V. 

Labhoo Singh and anothei —Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 1702 of 1931, 
Decided on 2nd November 1932, from 
decree of Dist. Judge, Ferozepore, D/- 
22nd June 1931. 

(a) Pre-emption—Finding that price is'not 
fixed in good faith—Court should consider 
market value-Court-fees Act (1870), S. 7 (vi). 

Where the Court finds that the price has not 
hcoii paid or fixed in good faith, it should pro¬ 
ceed to consider the market value of the property 
in dispute. 332 C 2] 

(b) Civil P. C. (1908), 0.41. R. 31—Non- 
compliance with provision of O. 41, R. 31. 

A judgment in which the provisions of O. 41, 
R. 31 have not been complied with is no judg¬ 
ment in law. [P 333 Cl] 

Shamair Chand —for Appellant. 

Jiwan Lai Kaimt —foiy Respondents. 

Judgment .— Labhu Singh plaintiff- 
respondent brought a suit for pre-emp¬ 
tion of a house against the defendant- 
appellant Tota Singh and Babu -Singh. 
He was granted a decree on payment of 
Rs. 522 by the Court of the Subordi¬ 
nate Judge, Fourth Class, at Moga in 
the Ferozepore District. He appealed 
against this decree to the Court of the 
District Judge, alleging that the price 
had not been paid or fixed in good faith 
and claiming possession on payment of 
the sum of Rs. 292. The learned Dis¬ 
trict Judge passed the following order 
in appeal: 

“The appeal is accepted ex parte with costs. 
Ouly two items of (1) Rs. 200 and (2) _Rs. 25 are 
contested by tbe appellant. These items are 
disallowed. The decree of the lower Court is 
modified. The possession of the land will be 
given on payment of Rs. 297 only. The appel¬ 
lant’s Hukhtar says that he has deposited the 
money in the lower Court. The judgment is 
announced.” 

Now it is obvious that the judgment 
of the learned District Judge does not 
comply with the provisions of R. pi. 
O. 41 of the Code. Further on findmg 
that the price had not been paid or 
fixed in good faith, the lower appellate 
Court should have proceeded to con¬ 
sider the market value of the^ property 
in dispute and if there was evidence on 
the record in this connexion, it should 
have decided what was the market value 
and passed a decree accordingly. If 
there is no evidence on the record as to 
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market valuCj then the suit should have 
been remanded for evidence to be taken 
in tMs cpnnexion. It is conceded by 
the learned counsel for the plaintiff- 
respondent that the judgment of 
the lower appellate Court is no judg¬ 
ment in law, and for the above reasons 
I accept the appeal and setting aside the 
decree of the lower appellate Court send 
back the appeal for re-decision in ac¬ 
cordance with law. Stamp on appeal 
to be refunded; other costs to be costs 
in the cause. 

K.S. Appeal accepted. 
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Tek Chand, J. 

Karnailu —Defendant—Appellant. 


V. 

Bhagwan Singh — Plaintiff—Respon¬ 
dent. 

Second Appeal No. 2356 of 1929, De- 
■cided on 12th July 1932, from decree of 
Disk. Judge, Amritsar, D/- ISthMay 1929. 

Custom (Punjab)—Alienation—Before chal¬ 
lenging validity reversioner must prove that 
land is ancestral. 

Where a wilj executed by a deceased proprietor 
is challenged by a reversioner on the ground that 
iihe proprietor had no right to will away the pro¬ 
perty the Court must first come to a finding as re¬ 
gards the nature o£ the property whether it is an¬ 
cestral or self acquired. For if it is found that it 
is self acquired, the roversionoc has no locus 
standi to contest the alienation. 

In order that land may be proved to be ances¬ 
tral it must be shown that the land was held at 
■one time or other by tbeir common ancestor and 
that it had devolved from him. 

[P 332 C 2; P 334 C 1] 

S. L. Puri —for Appollanfc. 

Shamair Chand —for Respondent. .... 

Judgment.—Th.Q following pedigree 
table will be helpful in understanding 
the facts of this case: 


DIDAR SINGH 


'Massa Singh 


[ 

Jassa Singh 


I 


I 


Lehna Singh. 


Basawa Singh 

Harnam Singh 
(d. s. p.). 


Dewa Singh. 


1 

Mayya Singh 

I 


i I - i 

Bhagwan Singh, Sundar Singh. Bhan Singh, 
(plaintifi). ’ 

On 19th January 1917, Hamam 
^Siugh. executed a bequeathing his 
'$rty to Kamelu, defendant-appel- 
In this document, Kamelu was 
(d as the legitimate son of the 



testator Harnam Singh, having been 
born of him to Mt. Lachhiiii. This 
Mt. Lachhmi was originally married 
to Bhagwan Singh, plaintiff, who left 
India before the marriage was con¬ 
summated and remained in foreign ter¬ 
ritory for twenty-five or thirty years. 
In his absence Mt. Lachhmi lived with 
Harnam Singh for some years. 
She then went over to live with 
one Mangal Singh. Harnam Singh 
died in 1925, and on his death the 
revenue authorities mutated the land 
in the name of Kamelu, defendant, 
in accordance with the terms of Har¬ 
nam Singh’s will. In 1928 Bhagwan 
Singh brought the present suit against 
Kamelu for possession of the land left 
by Harnam Singh, alleging that Kar- 
nelu wasnot'thc legitimate son of Harnam 
Singh and that on Harnam Singh's 
death Bhagwan Singh was entitled to 
succeed. The defendant pleaded that 
the land was not ancestral and that, 
in any case, he was the legitimate son 
of Harnam Singh. The trial Court 
dismissed the suit, but the learned Dis¬ 
trict Judge has decreed it finding that 
though Mt. Lachhmi must be taken 
to have been deserted by Bhagwan 
Singh and was free to re-marry according 
to Jat custom, and though she had 
been proved to have lived with Har¬ 
nam Singh for sometime, no valid mar¬ 
riage between her and Hamam Singh 
had been proved and it had not been 
established that Karnclu was the off¬ 
spring of this union. He has recorded 
no finding on the question as to 
whether the land in the hands of 
Harnam Singh was ancestral qua the 
plaintiff. 

The defendant has preferred a se¬ 
cond appeal to tills Court and the first 
contention raised on his behalf is tliat 
the District Judge ought not to have 
decreed the suit, without finding that 
the land was ancestral. This conten¬ 
tion is obviously correct and must pre¬ 
vail. As the parties had placed on 
the record all available evidence as 
to the ancestral nature of the pro¬ 
perty, both counsel prayed that this 
Court, instead of ordering a remand 
to the District Judge to record a 
finding on tliis point might allow them 
to read the evidence and come to a deci¬ 
sion itself. I acceded to this prayer 
and have heard counsel at length. The 
oral testimony of witnesses is mainly 
hearsay and is obviously worthless. The 
extracts from the revenue records do 
not show that the land was held by 
the common ancestor Didar Singh. All 
that Mr. Sliamair Chand has been able 
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to point out is that in 1852, a portion 
■of the land in dispute was jointly 
owmcd by (1) Dcwa Singh and Maya 
Singh having a one-half share, and 
(2) Lehna Singh and Basawa Singh 
having the other half share. This cir- 
cumsiancc i-y iuelf is clearly insufficient 
to show that the land was held at 
one time by their grand-father Didar 
Singh and had devolved on them from 
him. There is no other evidence on 
the record bearing on the point, and 
1 must hold that it has not been proved 
that the land is ancestral. Harnam 
Singh tlierefore had unrestricted power 
of disposition over it, and the plaineiff 
Bhagwan Singh has no locus standi 
to contest Ids will in favour of Karneli 
appellant. I accept the appeal, set asidc 
the judgment and decree of the learned 
District Judge and dismiss the plain- 
tih’s suit Avith costs throughout. 

K.S. Appeal accepted. 
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Broadway, C. J. and Monroe, J. 

liar Parshad —Appellant. 

V. 

Committee of Management^ Gnrdwara 
lleran and another —Respondents. 

First Appeal No. 618 of 1919, De¬ 
cided on 21tli January 1933, from decree 

Sikh Ouvdw iras Tribunal, Lahore, D/- 
18th Fel)ruary 1929. , 

(a) Sikh Gurdwaras Ack (1925), S. 3“High 
Court cannot go behind Government decla* 
ration. 

It is not open to tho ITigb Couvfc to consider 
tvbether tbc Government s declaration is justified 
by Jhc circum«itatices. [P 

(b) Sikh Gurdwaras Act (1925), S, 18 (1) 
and (g) — Presumption. 

Where it is foviTjd and admitted that the pro¬ 
perty descended from .a mab.ant, an office bolder, 
to his chela, ibe successor in-officc, a rebattable 

preiumption is created under S. 18 (!) (g). 

[P3HC2] 

J. jV. Aggarwal, Mehr Chand (Diwan) 
and S. L. Pari—iox Appellant. 

Bhagat Singh —for Respondents. 

Mouroe, /.—^This is an appeal from 
an order of the Sikh Gurdwara Tribunal 
dismissing the appellant’s claim that 
certain specified parts of the property 
described in Notification No. 182-p, 
dated 1st August 1927, belongs to him 
and not to Gurdwara No. 168, situate 
at Hcran. Coldstream, J., has set out 
all the evidence presented to the Tribu¬ 
nal and it would serve no useful pur¬ 
pose to recapitulate it. It is admitted 
by the appellant that the property in 
dispute descended from one Mukat 
Ram, Maliant, to his chela Sarup Das, 


and from him, as Mahant, to Har 
Parshad, the appellant. The presump¬ 
tion created by the Sikh .Gurdwaras 
Act 18 (1) (g) therefore appUes. To 
rebut the presumption it is argued that 
in tliis case we are not concerned with 
a single institution only but with tAvo, 
one the Gurdwara declared so to be 
under the provisions of the Act, the 
second an institution having no con¬ 
nexion with Sikhism to Avhich the statu¬ 
tory presumption is inapplicable. This 
theory is not supported by any CAddence 
—the line of Mahants goes back through 
ten generations and the various pro- 
pcriies have all descended together, and 
in all the documents there is nothing 
whatever to suggest that there were at 
any time separate institutions in exis¬ 
tence. 

The second line of attack taken by 
the appellant was that he had acquired 
a title by limitation: again, there is 
no evidence to support him and before 
us, the claim that the possession of the 
appellant has been adverse was not 
pressed. The claim of tho appellant 
was in this case concluded by the 
Government’s declaration tliat the in¬ 
stitution with Avhich we arc concerned 
was a Sikh Gurdwara. It is not open 
to us to consider Avhether that declara¬ 
tion is justified by the circumstances. 
Wc must accept it and give to it its full 
effect. Accordingly I would dismiss 
this appeal Avith costs. 

Erjadway, C. J. —Admittedly thepro- 
perty now in question was at one time 
in possession of Mukt Ram. Some of 
the property devolved upon Mukt Ram 
as a successor to liis Guru Mahant 
Gursarn Das. The remainder of the 
property he himself acquired. It has 
been further admitted that this pro¬ 
perty devolved first upon Mukt Rams 
chela Sarup Das and then on the death 
of Sarup Das on liis chela Har Parshad 
the present appellant. That these devo¬ 
lutions of the succession to the property 
in question aa'cic from office holder to 
the successor-in-office as such has not 
been seriously contested. In fact the 
appellant liimself practically admits this 
in liis statement at p. 19 of the pririted 
book where he says that had his rival 
chela Gopal Das become Mahant he 
Avould have got the land. In these cw- 
cumstances the presumption created by 
S. 18. sub-Cl. (1) (g), Sikh Gurd- 

Avaras Act of 1925, applies and at must 
be presumed that this land belongs to 
the Gurdwara. This presumption is no 
doubt a rebuttable one but the evidence 
on the record cannot be said to rebut 

it. Indeed the learned counsel for the' 

% 
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appellant did not claim that this pre¬ 
sumption had as a matter of fact been 
rebutted. I therefore concur in the 
order proposed, 

V.S, Appeal dismissed. 
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Broadway, J. 

Dhanpat MaUDewan Ohand— Plain¬ 
tiffs—Petitioner. 


V. 

NiamatUni.Kundan Lai —Defendants 


— Opposite Parties. 

Civil Revn Petn. No. 590 of 1932, 
Decided on 28th February 1933, from de¬ 
cree of Senior Sub-Judge, Lyallpur, D/- 
28th April 1932. 

{a) Civil P. C. fl908), S. 1 IS—Wrong ap¬ 
plication of section by lower Court—Revi¬ 
sion was allowed. 

Where a lower Court having jurisdiction to de- 
aide the case wrongly applied a section of an 
Act whereby inju'^tice was perpretated, the High 
Court allowed the petition for revision: 11 Cal 
6 (P C); 13 Cal 225 and 15 Cal 47, Bef. 

(P R36 C 1] 

(b) Contract Act fl872\ 5. 41—Held under 
given facts that S. 41 did not apply and that 
there was no novation within meaning of Con¬ 
tract Act (1872), S. 62. 

A instituted a suit against B and C. The 
plaint averred that the amount in suit was due 
to A by B and that C was liable for the reason 
that be bad undertaken to make tho payment. 
It was alleged that C had intimated this fact to 
A whereupon the debit and credit entries had 
been made in accounts but subsequently C in¬ 
formed in writing that inasmuch as B had failed 
to pay him be withdrew his undertaking to pay 
to A. Subsequently A withdrew bis case against 
O and proceeded only againrt B. The lower ap¬ 
pellate Court applied S. 41 to the case and dis¬ 
missed the suit. Orr appeal: 

Held: that there was no novation within tbo 
moaning tf &. G2 and that S. 41 did not apply to 
tbe case. [P 385 C 2] 


M. L. Puri —for Petitioners. 

Mam Lai Anand —for Opposite Par¬ 
ties. 

Judgment .— The firm of . Dhanpat 
Mai Diwan Chand instituted a suit 
against the firm of Niamat Rai-Kun- 
dan Lai and Khem Chand Devi Dilta Mai 
claiming Rs. 449-11-3. The averments 
in t^e plaint were that the amount was 
due to the plaintiffs by the firm of 
Niamat Rai-Kundan Lai and that the 
firm of Khem Chand-Devi Ditta Mai 
were liable for' the reason that they 
had undertaken to make the payment. 
In fact it was alleged that they had 
eicttially intimated this fact to the plain- 
d that debit credit entries 
h ,m^de in the accounts but 
^l^^erntly f' the firm of 
ChAnd Devi-i>itta Mai had in- 
afljg jpferjntiffg in widting that 



inasmuch as the firm of Niamat Rai- 
Kundan Lai had failed to pay them 
they withdrew their undertaldng to 
make this payment on their behalf. Sub¬ 
sequently the plaintiffs withdrew the 
case so far as the firm of Khem Chand 
Devi-Ditta Mai was concerned and the 
case proceeded against the first defen¬ 
dant Niamat Rai-Kundan Lai. A plea 
was raised that inasmuch as the provi¬ 
sions of S. 41, Contract Act, applied 
the suit should be dismissed. The matter 
was gone into very carefully by the 
trial Judge who came to the con¬ 
clusion that S. 41, Contract Act, was 
not applicable to the facts of the pre¬ 
sent case and after going into the 
accounts a decree for Rs. 426-6-0' 
was passed in favour of the plaintiffs 
against Niamat Rai-Kundan Lai and 
Niamat Rai himself with proportionate- 
costs. The defendants thereupon pre¬ 
ferred an appeal to the Senior Sub¬ 
ordinate Judge who examined the ques¬ 
tion as to the applicabihiy of S. 41. Con¬ 
tract Act, and having entirely misunder¬ 
stood the object and scope of that 
section, held that it was applicable and 
thereupon dismissed the plaintiffs’ suit 
but left the parties to bear their own 
costs throughout. 

Against this dismissal of their suit 
the plaintiffs have come up to tliis 
Court in revision and it has been urged 
by Mr. M. L. Puri on their behalf that 
the view taken by the trial Court was 
correct and that taken by the appellate 
Court was wholly unjustified. Mr. Ram 
Lai Anand'on behalf ofithc respondent has 
urged that no revision was competent 
inasmuch as the Senior Subordinate 
Judge had jurisdiction to decide the 
case^ before him and tliat the wrong 
application of a section of an .Act was 
not an illegal exercise of liis jurisdic¬ 
tion. He further urged that although 
S. 41 had been misunderstood and that 
it related to the actual 'performance of 
a contract and not to a promise to per¬ 
form, S. 62, Contract Act, applied. 
A refreence to that section however 
shows that it has no bearing on the 
case before me. There is nothing on the 
record to show that there was any 
such novation as is contemplated by 
that section and the findings of the 
Courts below are perfectly clear and 
are to the effect that all that the firm 
of Khem Chand Devi-Ditta Mai did 
was to assume responsibility to the 
plaintiffs on behalf of defendant 1 and 
that later on they resiled from their 
undertaking and informed the plain- 
tJjTs of this fact: There being no 
novation and S. 41, Contract Act,; not 
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i being applicable it is perfectly ^ clear 
! that in dismissing the plaintiffs suit 
|the Senior Subordinate Judge has per- 
^petrat-cd injustice* After a considcra^ 
tion of the authorities cited by the coun, 
sel, namely, Amir Hossain \-/Shcobaksh 
(1) In- Mr. Ram Lai Anand, and 
Sen’ Bax v. Sbib Chnadcr (2) and 
fugubundhoo v. Sadii (3), by Mr. Ltin 
I consider that this is a ease in which 
my revisional powers should be exer- 
cised. I accordingly accept tliis petition, 
set aside the order of the Semor Sub¬ 
ordinate Judge and restore the decree 
of the trial Court. In the circumstances 
I leave the parties to bear their own 
costs in this Court and m the Court 

immediately below. 

y g _ Peti tion ac ccjUcn^^ 

G=rr I a 237 (p c). 

■Z. (ISSG) 13 Cal 225. 

3, (188?) 15 Cal -17. 
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Tai Lal, T. 

Das—PlaintitT'-Pefcitiouer. 

V. 

Gu rdas and others —Defendants Op¬ 
posite Parties. 

Civil Revn. Petn. No. 71 of ld32, 
Decided on bth July 1932, against decree 
o£ Senior Sub-Tudge, Shahpur, D/- 29th 

Act (1871), s, 6-CecUnca.c 
must be obtained for 

Under S. C for every case to bo tried bj » 

Court a certificate from the Collector 
taiiicd. Tbecefote where the plaintifl has brought 
IV suit on the basis of a certificate 
tainod, the certificate ceases to ‘ia>c any force 
after the decision of the suit, and a 
incompetent without obtaining a fresh certificate 

28 Bom 241, Bist.\ 2 P B lOCO, Ref. ^ 

(b) Pensions Act (U71). S. ^-Novation of 
grant in defendant s favour—Suit 
ficate granted against father of defendant is 

Where a certificate was granted against tbe fa 
thor of the defendant to institute a suit and theic 
was a novation of grant in the defendant s 
the suit cannot be instituted 

ficate as dificreut considerations may weigh 'Mth 
thrCollector in granting or, refusing 
to institute a suit against him. LP d3b u /j 

JsranaJc Chandar\<X Amur Nath Ghana 
—for Petitioner. 

Vishnu Vutt—ior Opposite I'a.rties. 

Judgment .—The suit is for recovery 
of the plaintiff’s share in a mauh granted 
by the Government to the defendant 
Gurdas who is according to the plain¬ 
tiff the nominal holder of the muafi, 
the plaintiff being entitl^ed to get a share 
out of it. It has been dismissed by ta® 
Courts below on the ground that it is 


incompetent in the absence of a certL 
ficate by the Collector under S. 6, 
Pensions Act, 1871, and the plaintiff 
has presented this petition for revi¬ 
sion. A preliminary objection has been 
raised that the petition is not competent 
because a second appeal lay from the 
decree of the lower appellate, Court, 
and reliance is placed on Husain Khan 
v. Saadat Khan (1). The learned coun¬ 
sel for the petitioner however is not 
in a position to argue this point and 
I have therefore refrained from deci¬ 
ding it and also because in my opinion 
this petition must fail on the merits. 

The case has been argued on the 
assumption that the suit is covered by 
the provisions of the Pensions Act, 
1871. It is contended that no certi¬ 
ficate is necessary because in the year 
1883 the plaintiff or his prcdecessors- 
in-interest of the defendants, obtained 
a certificate from the Collector and 
instituted a suit against the prede- 
cessors-in-interest of the defendants, 
wliich was decreed. It is therefore uiged 
that that certificate is sufficient to enable 
the plaintiffs to maintain the pr<^cnt 
suit. The suit was instituted in 1981. 

ReUance in support of 
is placed on Krishnaji v. Anant {2). 
That case however is clearly distin¬ 
guishable from the facts of this case 
In that case a cerUficate vvas granted 
by the Collector to the plaintiff to m- 
stitute a suit in respect of the amount 
due to him in respect of a certain 
number of years and it appears 

that at the time of the ii^stitu- 
uon of the suit there was due to the 
plaintiff some amount for onji subse¬ 
quent year also and the plamuff in¬ 
cluded the claim in respect of 
also in the same claim m which he 
claimed the amount m respect of the 
years which had been specifically mem 
tioned in the certificate granted by 
the Collector. The learned Judges held 
that whereas that right of the plainttff 
to institute a suit ^een recogrmed 
he had a right to include in 

respect of the year not, mentioned m 
the certificate in the claim or the suit 
instituted on the authority of that cer 
tificate. In the present ,^se plain 
tiff had instituted a suit on the basis 
of the certificate the certificate there 
fore ceased to have any force after the 

decision of the suit. Moreover as I 
have already stated, the defe 

dant in the present case is not ^ho 
person against whom the Pce^^^s 
mission was grante d though he is the 

■ 1. (1900) 2 P R 1900. T n QSO 

2. (1904) 28 Bom 241=5 Bom L R 950. 
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son of that person. There has been a 
novation of a grant in Ms favour and 
different considerations may weigh with 
the Collector in granting or refusing 
permission to institute a suit against 
him. The phraseology of S. 6, Pensions 
Act, makes it clear that for every case 
to be tried by the civil Court a certi¬ 
ficate from the Collector must be ob¬ 
tained. The view of the Courts below 
therefore is correct on the merits and 
I dismiss tliis petition with costs. 
p.n./r.k. Petition dismissed. 
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Dalip Singh, J. 

Tlans Eaj —Plaintiff—Appellant. 

V 

ManaJc Chand and others —Defendants 
—Respondents. 

Second Appeal No. 917 of 1932, De¬ 
cided on 6th January 1933. 

(a) Civil P. C. (1908), O. 32. R. 3 (6)—Ap¬ 
pointment of guardian under. 

It is not necessary for an appointment of a 
guardian under 0. 32, B. 3 (6) that the list of 
relatives mentioned in sub-B. (3) should be ex¬ 
hausted. [P 338 0 1] 

(b) Civil P. C. (1908), S. 100—Finding of 
lower appellate Court that negligence of 
guardian of minor appointed by Court is not 
proved is one of fact. 

The question whether a guardian appointed by 
the Court has been negligent may or may not be a 
question of fact. But where the lower appellate 
Court after considering all the relevant facts 
comes to the conclusion that negligence is not 
proved there is a finding of fact which cannot be 
-challenged in second appeal. IP 83M C 2] 

Badri Das and Mehar Chand —for Ap. 
pellanfc. 

Shamair Chand —for Respondents. 


Judgment .—On 5th June 1923, one 
Gopal Das mortgaged half of his house 
for Rs. 2,500 at 12 anaas per cent per 
mensem to Bliagwan Singh. The money 
was used for the purchase of the re¬ 
maining half house which was actually 


purchased on 6th June 1923, for 
Rs. 2,200. Gopal Das died and, on 
9th February 1926, his son Jai Ram, 
executed a second mortgage for the 
whole house on behalf of himself and 
his minor brother Hans Raj for Rupees 
2,000^ at Re. 1 per cent per mensem. 

The money was used to pay off the 
prior mortgage to Bhagwan Singh. The 
second mortgage was in favour of 
Bishen Singh. Bishen Singh, sold his 
mortgagee rights to Manak Chand and 
ManalP Chand brought a suit against 
Jai Elam and Hans Raj. Jai Ram was 
originally made guardian of his minor 
lather Hans Raj but he refused to act 

and the mother of the minor 

D/43 & 44 


was then sought to be made guardian 
but she also declined. The plaintiff 
Manak Chand in that case then put in 
a list for other relatives showing the 
maternal uncle of the minor, one Sadhu 
Siiigh,^ and the maternal grandfather of 
the minor as proper persons to be ap¬ 
pointed guardians. The Court passed 
an order stating that it proposed to 
appoint the Civil Nazir as guardiar 
and directed notice to issue to the 
mother and the maternal uncle of the 
minor and to Jai Ram his brother. It 
is not clear on the record whether the 
maternal uncle was ever served but the 
mother and brother were serv'ed by 
substituted service. They did not ap- 
pear and the Ci\dl Nazir was appointed 
guardian. The Civil Nazir then put in 
a written statement on behalf of the 
niinor pleading ignorance of the facts 
mortgage and putting the plain- 
tirf to proof botli of the mortgage and 
of the consideration and its validity as 
against the minor. On 3rd February 
1929, a compromise deed was drawn up 
which was signed by Manak Chand, 
the then plaintiff, and Jai Ram then 
defendant, acting on behalf of him- 
as well as for^ his minor brother 

compromise the 
whole suit was compromised for Rupees 
3,500. No further interest was to run 
and two months’ period was allowed for 
the payment of Rs. 3,500, after wliich 
the property could be sold for tlie mort¬ 
gage debt. The suit itself was for 
Rs. 3,147-4-0. On the date of the 
compromise further interest amounted 
to Rs. 75-8-0, and the stamp and 
counsel’s fee amounted to Rs. 435. 
Hence the total sum due on that date 
was Rs. 3,657-12-0, on the mortgage- 
deed. Rs. 157-12-0 was thus remitted 
and the running of interest also ceased. 
An application for sanction of the com¬ 
promise was put in in which it was 
mentioned that the compromise was for 
Rs. 3,500 in all. TMs was .signed by 
the Civil Nazir. The Court considered 
me application for sanction on 4th 
February 1929, and recorded an order 
saying that it had considered the state¬ 
ments of the parties and the documents 
put in and the compromise did not ap- 
pear to l^ prejudicial to the minor and 
allowed it. Accordingly a preliminary 
decree was passed on that date and 
sometime afterwards a final decree was 
passed. 

In the course of this another mater¬ 
nal uncle of the minor Hans Raj, 
Jaswant Singh, applied to the Court that 
the final decree should not be passed 
stating that the minor had been pre- 
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judiced by the ncpligeiice of the guar¬ 
dian but the Court passed the nnal 
decree. The present suit has been 
brought by the minor Hans Raj and the 
questions in this second appeal to be 
decided are whether the compromise is 
binding on the minor, whether the Civil 
Nazir was duly appointed guardian and 
whether the Civil Nazir, if duly ap¬ 
pointed guardian, was grossly negligent 
in the discharge of his duties and there¬ 
fore the decree can be avoided by the 
minor. The first question is, wiiether 
the Civil Nazir was duly appointed. 
On tliis point the learned counsel for 
the appellant refers to O. 32, R. 3, 
Civil P. C., and he contends that under 
sub-R. (6) no body could have been 
appointed as a guardian before the list 
of relatives mentioned in sub-K. 
had been exhausted. 1 do not see any 
force in this contention which is un¬ 
supported by any authority. I therefore 
hold that the Civil Nazir was properly 
appointed guardian. The next question 
is^ whether the fact that the guardian, 
the Civil Nazir, did not actually sign 
the compromise, shows that there was 
no compromise betiveen 
all In the circumstances of this case l 
do not tliink so. The apphcation for 
sanction for the compromise did men¬ 
tion the fact that the matter was being 
compromised for Rs. 3,500. Cert.am 
X? terms in the actual comprom^e 

which were to ,hl 

which were obviously beneficial to the 

minor, e. g., the allowing 

for paying off this sum and term 

that, if the property was 

pay the mortgage debt, the 

person and property of Jai Ram, t 

major, would be liable. 

The next point raised is that the 

Court was misled by the heading of the 

compromise in which Jai ^PP'v^gee 

as the guardian of Cnurl xlTs 

no reason to suppose that il 

misled at all. It is true that the Civil 

Nazir was not called upon to ^ 

statement but he knew 

facts of the case and his statement 

would merely have been 

and this statement was already on the 

record in the form of a 

ment It was the same Court Avhich had 

previously passed the order appoint- 

mg the CivU Nazir as 
the Court appears to have caiefully con 
sidered the matter of the terms of the 
compromise. and found that they were 

not prejudicial. 

On the merits, too, it seems to me 
clear that the minor would have been 
bound by his fether’s mortgage, ine 


mortgage executed by his brother no- 
doubt included the ‘whole house in¬ 
stead of half the house and the rate oi 
interest was raised from annas 12 per 
cent to Re. 1 per cent, but there is 
nothing to show that a mortgage could 
have been obtained on any better terms 
and it is probable, as the learned coun¬ 
sel for the respondents suggests, that 
the original mortgagor Bhagwan Singh 
was pressing for his money, and la 
order to save the forced sale, Jai Ram. 
executed a mortgage on behalf of him¬ 
self and his minor brother for the am¬ 
ount due under the previous mortgage 
which was duly discharged. In the 
circumstances I do not see therefore 
what plea was available to the minor or 
how the Cml Nazir was negligent in 
the discharge of his duties. He has 
deposed that he could not get 
fo.rmation about the facts of the' case 
from the mother of the nunor ta 
whom he went personally for informa¬ 
tion. By the compromise a- sum of 
Rs. 157-12-0 was remitted and interest 
also Sloped running. _ It is also con¬ 
tended that the QuesUon of neghg^ce 
is a question of fact. Negligence may 
or may not be a question of 
cording to the circumstances 
case, but, in 

case, I am of opinion that the iearnea 
District Judge has considered all the 
relevant factf and has come to the con- 
rlimion that negligence is^ not proied 
and this would, in the circumstances, 
be a finding of fact. I therefore dismiss 

the appeal with costs. 

g Api^eal disviissed. 
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Tek Chand and Monroe, JJ. 

Nttr Ttin and anof/icr—Appellant?- 

v. 

Fazal Din and oi/jers—Responders. 
Second Appeal No. 313 of 1927, De¬ 
cided on 23rd November 1932. 

Custom (Punjab) — Ahenalion-Ance.^al. 
property — Held on facts alienation waa 

''"Normally speaking the selling mmev 

for the purpose of investing ‘he Purchase money 

in mortgages would not be justifiable, bu 
the parties had given up their residence m the 
village and the ancestral house which was alrea y 
mortgaged for more than half the value ^ 
and the balance of purchase money was invested. 

in morgages: rp oqq n ll 

Held : the alienation was valid. li' 

Mohammad Amin—iov Appellants. 

Malick Mohammad Amtn—for Respdts. 

Monroe 7-—Tliis suit was institmed’ 
by Nur bin and Suba against Fazh 
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Din and others for the purpose of ob¬ 
taining a declaration that the sale-deed 
of certain land situate at Mauza Jogiana 
in the Ludhiana District by Fazal Din 
in favour of certain of the other defen¬ 
dants was without ct)nsiderat).on and 
legal necessity and should not affect 
the plaintiff’s reversionary rights after 
the death of Fazal Din. The deci¬ 
sion of the Senior Subordinate Judge 
in the trial Court was that, of the total 
consideration of Rs. 3,000 only Rupees 
1,475 were shown to have been raised 
under legal necessity. On appeal the 
learned District Judge found that ne¬ 
cessity for all but a trifling sum had 
been established. The only contest 
in the case turns on the balance of 
Rs. 1,100 which was paid to Fazal 
Din in cash before' the Sub-Registrar, 
and it has been proved by the evidence 
that tliis amount was invested by Fazal 
Din in taking lands in mortgage. Nor¬ 
mally speaking the selling of ancestral 
land for the purpose of investing the 
purchase money in mortgages would 
not be justifiable but, in the present 
case, all the parties, not only Fazal 
Din but the plaintiffs reversioners, had 
given up their residence in the \illage 
Jogiana where the ancestral land was 
situate and Fazal Din had taken up 
Ms residence in the Ferozepore District. 
The learned District Judge has come 
to^ the conclusion that the sale by Fazl 
Din was rendered necessary by his 
change of residence: it is not shown 
for what reason Fazal Din did leave 
Jogiana, but the fact being that he 
has left it, the reason why he has done 
so does not appear to be a vital matter. 
'There is’ nothing to suggest that he did 
not leave the village for a proper pur¬ 
pose and if he did so, there was no 
reasonable course open to him but to 
get rid of the property there, especi¬ 
ally because that property was mort¬ 
gaged for more than half its value. 

I can see no reason for differing from 
the view of the District Judge that, 
in these circumstances, Fazal Din was 
justified in using the balance of the 
purchase money in the way in which 
he did. The very fact that he has in¬ 
vested the money in mortgage securi¬ 
ties shows that he is a prudent man 
of business and that he did not, as he 
might have done, mean to squander 
the sale money. Accordingly I think 
that this appeal ought to be dismissed 
with costs. 

Tek Chand, /.—I agree in the order 
proposed by my learned brother. 

K.S. Appeal accepted. 


Beliari and others —Plaintiffs-—Appel¬ 
lants. 

v. 

Bhola and others — Defendants—Res¬ 
pondents. 

First Appeal No. 1229 of 1927, De¬ 
cided on loth February 1933, from de¬ 
cree of Senior Sub-Judge, Rohtak, D/- 
7th January 1927. 

Custom (Punjab)—Jats of Rohtak—Aliena¬ 
tion. 

•Alienations b3- Hindu proprietors (Jats in Roli- 
tak District) can be challenged onlj’ on grounds 
valid under Hindu law. [P 340 C 2 ] 

Shamair Chand—fov Appellants. 

Amar Nath Ghana and Nihal Singh — 
for Respondents. 

Addlscn, J. — The plaintiffs are the 
sons of one Chandgi Ram who effected 
seven mortgages of portions of his 
property. The sons sued for tite usual 
declaration that these mortgages \\’crc 
not binding on -them as their father 
had no power of alienation under Cus¬ 
tomary law as regards ancestral pro¬ 
perty wliilc it was asserted that he was 
of immoral character. The suit failed 
as regards one of the seven mort¬ 
gages on the ground that the mort¬ 
gagee in question had died before the 
suit was brought. His name was ac¬ 
cordingly struck out and the suit pro¬ 
ceeded as regards the other si.'c mort¬ 
gages (a) to (f) mentioned in para. 2 
of the plaint at pp. 3 and 4 of 
the paper book. The defendants de¬ 
nied that the land was ancestral, plead¬ 
ed necessity and consideration and 
claimed that the mortgagor had unres¬ 
tricted power of alienation. The mort¬ 
gagor was a Hindu Jat of the Gohana 
tahsil of the Rohtak District. The trial 
Judge held the land to be ancestral, 
and further held that the alienations 
by Hindu proprietors (Jats) in Roh¬ 
tak District could be challenged only 
on grounds valid under Hindu 
law, and that immorality had not been 
proved. As regards alienation (a) he 
held that consideration had been estab¬ 
lished only to the e.Ktent of Rs. 320 
and he disallowed the balance of 
Rs. 1,120. As regards alienation (b) 
he held that consideration was proved 
to the extent of Rs. 1,197 but not for 
the sum of Rs. 338 wMch was disallow¬ 
ed. Alienation (c) was allowed to the ex¬ 
tent of Rs.5,394 and disallowed to the. 
extent of Rs. 1,106. Alienation (d) was 
completely set aside on the ground that 
consideration was not proved at all. 
As regards alienation (e), it was held 


340 Lahore 


Behabi V. Bhola (Addison, J.) 


1933 


that consideration was proved for the 
sum of Rs. 615 but the balance of 
Rs. 235 was disallowed as not having 
been proved to have been paid. Alie¬ 
nation (f) was completely set aside on 
the ground that no consideration was 
proved. The plaintiffs have appealed 
with regard to alienations (b), (c) and 
(ei claiming that certain sums were 
allowed by the trial Court which had 
not been established. This is Appeal 
No. 1229 of 1927. Hoshiar Singh etc., 
appealed as regards alienation (c) 
claiming that the sum of Rs. 1,106 dis¬ 
allowed should have been allowed. This 
is Appeal No. 956 of 1927. Nathu 
has appealed as regards alienation (a) 
claiming that consideration was es¬ 
tablished fully. (No. 1230 of 1927). 

It was not disputed that the land was 
ancestral. The evidence as regards im¬ 
morality is of a very general nature 
and I am in entire agreement with the 
trial Court that immorality of the mort¬ 
gagor has not been established. He 
was a well-to-do man who built an 
expensive residence and liis indebted¬ 
ness cannot be held to be excessive 
in view of the large estate he pos¬ 
sesses. It was however contended by 
the learned counsel appearing for the 
plainliffs that, it had been proved that 
the custom as regards alienation was 
not so wide amongst these Jats as 
lield by the trial Court. There are many 
authorities to the effect that thcre^ is 
a much wider power of alienation 
in Rohtak District which does not ac¬ 
tually form a part of the Punjab pro¬ 
per where custom applies in full force. 
This was the \iew taken in Civil Ap¬ 
peal No. 267 of 1899 decided by a 
Division Bench of the Punjab Chief 
Court. Again it was held in Telu y. 
Chum (1) that in the Rohtak District 
the burden of proving that a reversioner 
was competent to contest an alienation 
of ancestral property made by a son- 
less male proprietor lay on the re¬ 
versioner except when it was challenged 
on the ground that it was made for 
immoral purposes. To a similar effect 
is Giani v. Tek Chand (2) where it 
was held that among Jats in the Roh¬ 
tak tahsil an alienation by a sonless 
proprietor can be challenged by a re¬ 
versioner only on grounds valid under 
Hindu law. This merely puts into dif¬ 
ferent words the decision in the pre¬ 
ceding ruling. In Uggar Sain v. Telu 
(3) it was held that amongst pro- 
p^i^tors of tlic Rolitcxlv tJilisil collstcrsl 


heirs of a sonless proprietor could not 
control alienations by him but possessed 
merely the right to pre-empt while a 
P^yision Bench in Kala v. Mam Chand 
(4) held that by custom Gujjars of 
the Rohtak tahsll had unrestricted po¬ 
wers of alienation in respect of ances¬ 
tral land. 

The first proper inquiry into this 
question was made by Mr. Clifford, 
Di\asional Judge, in Original Suit 
No. 34 of 1896 {Hardial v. Sheo- 
Hath). The note to the answer to ques¬ 
tion 102 of Joseph’s Customary Law 
of the Rohtak District, 1911, is that 
a sonless proprietor has full power to 
alienate his property by sale or mort¬ 
gage even if there is no necessity, 
the only ground on wliich the heir can 
impugn his action being that the aliena¬ 
tion was due to debauchery, which is 
not the case here. The riwajiam of the 
Gohana tahsil has been carefully con¬ 
sidered by the trial Judge who has 
Come to the^ conclusion that it does 
permit an heir to challenge alienations 
not made for necessity but this neces¬ 
sity must be interpreted as being what 
an ordinary Hindu understood by it. 
The judicial instances quoted are re¬ 
levant under S. 13, Evidence Act, and 
go a considerable way to help in the 
interpretation of the riwajiam of the 
tahsil. Of the witnesses examined only 
three have deposed as to the custom. 
The first is Dharam Chand, D. W. 13, 
who said that amongst Jats mortgages 
could be made even without neces¬ 
sity, but a sale could not be made ^vith- 
out the consent of the reversioners. Siri 
Ram Zaildar, D. VV. 20, deposed that 
in Gohana tahsil mortgages tould be 
effected even without necessity while the 
seventh witness for the plaintiff, Dile 
Ram, Jat, stated that amongst Jats 
mortgages were sometimes made with¬ 
out necessity though they could be set 
aside at the instance of reversioners. 

In my judgment the decision of the 
trial Judge is right that alienations 
by Hindu proprietors can be chal¬ 
lenged only on grounds valid under 
Hindu law. There have been very few 
contests in the past by sons and re¬ 
versioners in tliis district as distin¬ 
guished from the Punjab proper where 
they are very considerable in number. 
(His Lordship then discussed the ap¬ 
peals on merits and dismissed them). 
Bhide, /.—I agree. 

■r.K. Appeal dismissed. 

4. A I R 1924 Lah 102=73 I 0 988=4 Lah282 


1. (1913) 20 I C 373 . r v 

2. A I R 1922 Lah. 69=64 I C 549=4 Lab 111. 

3. A I R 1923 Lab 193=711 C 829=4 Lah 313. 
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The question is, whether this amend¬ 
ment has narrowed down the scope of 
the proviso as it originally odsted, so 
far as the part payment of principal is 
concerned. In my opinion the amend¬ 
ment of the proviso to S. 20, Limitation 
Act, has been made in favour of the 
creditor who is not able to prove the 
willing of the debtor not only relating 
to the fact of the payment but also to 
the acknowledgment of the fact of pay¬ 
ment. In view of what I have stated 
above this appeal must be accepted and 
decree of the District Judge set aside. 
I order accordingly and send the case 
back to the District Judge with the 
direction to proceed with the appeal as 
provided by law. The costs of the 
appeal will abide the result. 

K,S. Ai'>i'ieal accei>ted. 

^ A. I. R. 1933 Lahore 342 

Tek Chand, J. 

Ghulavi Ali —Defendant —Appellant. 

V. 

Hohamviad Ali — Plaintiff— Respdt. 

Second Appeal No. 425 of 1932, De¬ 
cided on 20th February 1933, from de¬ 
cree of Senior Sub-Judge, Lahore, D/- 
5th December 1931. 

(a) Civil P. C. (1908). S. 100—Whether 
entire house made wakf is question of fact. 

Tho finding that the entire house had been 
made wal<f is one of fact and if based upon legal 
evidence on the record, cannot be questioned in 
second appeal. ' [P 342 C 21 

(b) Practice—New case—Parties aware of 
case they had to meet and leading evidence 
to rebut same—No new case can be said to 
have been made. 

Where the defendants ai‘c fully aware from 
the very beginning of the trial as to the case 
which they have to meet and the defendants 
have tried to rebut that very ease in their evi- 
dcuce, it cannot be said that tho defendants are 
taken by surprise or that tho Courts have set up 
a now case which the defendant had no oppor¬ 
tunity of meeting. [P 343 C 1] 

(c) Mahomedan Law—Wakf—Sbia Law 
—Omission to appoint muttawali is not fatal 
—Wakf tokes effect—Wakif cannot subse¬ 
quently settle scheme. 

According to the Shia law, when a wakf is 
purported to be created but no muttawali is ap- 
poiuted or nominated, tho wakf takes effect and 
from the momeut of the dedication, tho wakf or 
the subsequent appropriation is transferred so 
as to become property of the beneficiaries and 
the wakif as such ceases to have any right in it 
and the founder has then no power to settle any 
scheme. [P 343 C 1] 

M. C. ]S[ahcijan,BarkatAli^nd.Asghar 
Beg —for Appellant. 

Akbar Ali —for Respondent. 

Judgment .—On 25th March 1928, 
Ghulam Ali, defendant 1, describing 
liimself as the owner of a house in 


kucha Chehl Bibian, inside Mochi 
Gate, Lahore, executed a deed, making 
the house wakf for the benefit of the 
community of Shia Sheikhs of Naro- 
wal residing at Lahore, known as 
“Quam Khawajgan NarowaJian, La¬ 
hore,” and appointing a committee of 
fourteen named persons to administer 
the wakf as mutwalU. The plaintiff, 
who is admittedly a member of the 
“Qaum Khawajgan Narowalian, In¬ 
here,” brought a suit for a declaration 
that the house in question was an imam- 
bara, known as imambara Quam Kha¬ 
wajgan Narowalian, that it had been 
made wakf by the quam for a long 
time past, that defendant 1 had no in¬ 
terest in it in 1928, and consequently 
the wakfnama executed by him in_ that 
year was null and void and that it be 
cancelled. The trial Judge found that 
Ghulam Ali had purchased the house 
in question in 1909, that it was a 
one,storeyed building at the time, that 
he constructed the second and third 
storeys soon after, and in 1911 he 
made the property wakf as an imam¬ 
bara for the benefit of Quam Khawa J- 
gan Narowalian, and tliat he .had no 
right to make a fresh disposition of 
it in 1928. He accordingly passed a 
decree in favour of the plaintiff against 
Ghulam Ali, declaring that the imam¬ 
bara in question had been made wakf 
by him a long time past, that the 
registered wakf-deed dated 25th March 
1928, executed by the said Ghulam Ali 
under which he had dedicated the imam¬ 
bara afresh was ineffective, and tliat 
the said registered deed should not 
be acted upon. On appeal the learned 
Senior Subordinate Judge has affirmed 
tltis decree. Defendant 1 has preferred 
a second appeal to tliis Court, and I 
have heard counsel at very great length. 
Before me an attempt was made to clial- 
lenge the finding that the entire house 
had been made wakf by Ghulam Ali, de¬ 
fendant 1 some time about 1911. This 
finding is however one of fact and 
is based upon legal evidence on the 
record and cannot be questioned in se¬ 
cond appeal. 

It is conceded that on this finding 
the property has ceased to belong to 
Ghulam AU and he Imd no right to 
re-dedicate it once again sixteen or se¬ 
venteen years later, and that so-^Uod 
wakf cannot take effect as such. Coun¬ 
sel however contends that the learnea 
Judges of the Courts below ^ 

up an entirely new case on behalf of tne 
plaintiff. He points • out that in the 
heading of the plaint and the 
clause, it was alleged that the house 
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had been dedicated by (minjab) Quam 
Kliawajgan Narowalian in 1910 or 
1911, whereas the Courts below have 
held that the dedication was by de¬ 
fendant 1. TMs is no doubt true, but 
it appears from the record that 
as soon as the trial ^ began, 
it was made clear in the 
plaintiff’s evidence that the wakf had 
been created by the defendant for the 
benefit of the quarn and not by the 
qaum itself. All the witnesses for the 
plaintiff and the plaintiff himself put 
their case in these terms, and there 
can be no doubt that the defendants 
were fully aware from the very be¬ 
ginning of the trial that this was the 
case which they had to meet, and it \yas 
this case which the defendants tried 
to rebut in their evidence. In the 
I circumstances it cannot be said that 
Ithe defendant was taken by surprise 
or the Courts below have set up a new 
case which the defendant liad no op¬ 
portunity of meeting. In my opinion, 
this contention has no force and I have 
no hesitation in rejecting it. ... 

The next point urged is that it being 
•admitted that no definite scheme for 
the administration of the wakt 
had been laid down at the ^tme ot 
the creation of the wakf, the defen¬ 
dant as the founder had the power 
to settle a scheme at any time before 
Ms death, and that the deed of 1928. 
though not effective as creating a fresh 
wakf must be held operative in so 
far as it appointed a committee to act 
■as mutwali. This argument is mani- 
iestly fallacious and ignores the dis¬ 
tinction between the Hindu law and 
the Shia law on the point. According 
to the Shia law, which, governs the case, 
when a wakf is purported to 1^ creat¬ 
ed but no muttawali is appointed or 
nominated, the wakf takes effect; and 
the beneficiaries are authorized to ad¬ 
minister it (Tyabji’s Mohamedan Law. 
p 610, S. 490, and Baillie’s Digest, 
Vol 11, p. 214). This would seem to 
follow from the basic principle of the 
Shia law of wakf thay from 
the moment of the dedication, the 
wakf or the subsequent ap¬ 
propriation is transferred so as to be¬ 
come the property of the mowkoof alem 
(beneficiaries) and the wakif as such 
.ceases to have any right in it. No 
.other question of law arises on the 
•findings and the second appeal mi^t 
.therefore fail. I dismiss the appeal with 

costs. 

« Appeal dismissed. 


•Defendants— 


-Plaintiff and 


1284 of 
1933, 


1932, 
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Bhide, J. 

Balia Ram and others- 
Appellants. 

v. 

Aima Bam and anotliei 
Defendant—Bespondenfe n 
Second Appeal No. 

Decided on 11th January 

(a) Civil P. C. (1908), S. . 100 —Alienation 
challenged on ground of want of necessity 
Finding on question of necessity though one 
of fact can be challenged in second appeals 

in certain cases. , 

Where an alienation is cballcDgcd as not being 
effected for any legal necessity, a findingon ques¬ 
tion of necessity is one of fact but can be chal¬ 
lenged in second appeal when there is no evidence 
to support it or when it proceeds on erroneous 
principles of law. Where it is not vitiated by any 

error of law it cannot be challenged. [P 343 o 2J 

(b) Hindu Law—Joint family—Alienation— 
One coparcener cannot alienate his undivi¬ 
ded share in Punjab without consent of other 

copArccncTSi . 

In the Punjab it is not open to a coparcener to 

alienate his undivided share in joint family pro- 
pertv under Hindu law. without the consent of 
other coparceners and if he alienates joint family 
property, the alienation is liable to 
L a whole. AIB 1917 P C 41; 1 I B 1926 Oudh 

470 aad .1 r B 1925 Bah 130, ^ 

102 and 6 PB 1893. /le/dOverruled.CP 344 C 1,2J 

Na 7 td Lai —for Appellants. 

Bam Lai Anand and J\Iehr Chand 
Mahajan —for Bespondents. 

Judgment. —The plaintiff Atma Ram 
and his elder brother Puran Chand \voxo 
members of a joint Hindu family. The 
nlaintiff sued for a declaration that a 
mortgage of the joint family property 
effected by Puran Chand during plaintiff s 
minority was without any legal necessity 
and should not affect the property, i he 
suit was dismissed by the trial Court 
but was decreed on appeal by the learn¬ 
ed District Judge. From this decision 
the present appeal has been preferred. 

The learned counsel for the appel¬ 
lants has sought to challenge the learn¬ 
ed District Judge’s finding^ that the 
alienation in question whs without an'y 
valid necessity. The finding is one of 
fact. It is true that even a finding oi 
fact on the question of necessity may 
be challenged in certain circumstances, 
for example, when there is no evidence^ 
to support it or when it proceeds onr 
erroneous principles of law; but the 
finding in tlie present case docs not 
appear to me to be vitiated by any 
error of law. The learned co^sel for 
the appellants has urged that the learn-* 
ed District Judge has not specificaliy 
referred to certain witnesses produced 
v,;<= but. it does not appear 
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■whether any particular reliance was 
placed on those wiincsses before the 
learned District Judge. I have referred 
to the evidence of the witnesses on 
whf)m the learned counsel for the ap¬ 
pellants sovtglit to rely and after con¬ 
sidering the same I do not sec any 
adequate ground for dissenting from 
the conclusion arrived at by the learn¬ 
ed District Judge. There is in fact 
no dclinite evidence as regards the exis¬ 
tence of any ancestral debts which 
were to l)c discharged by Puran Chand 
at the time when the alienation in ques¬ 
tion was effected. The learned counsel 
for the appellants admitted that his 
clients vitncs.scs had not referred 
to any specific debts. There was a 
reference to a debt of Rs. 1,500. 
but it appears from the e-vddence that 
that debt was discharged soon after 
the death of plaintiffs fathcrandlong be¬ 
fore tlie execution of the mortgage in 
dispute. The allegation that the money 
was required for a new business start¬ 
ed by Puran Chand also has not been 
^bstantiated by any reliable evidence. 
The learned District Judge has point¬ 
ed out that the plaintiff was a minor 
and could not be made liable for any 
new business, if any. started by Puran 
Cliand. The learned counsel for the 
appellants has urged that tliis view of 
the learned District Judge is not sound 
^d has cited C/iala Ram v. Kishen 
Chand, {A. /. R. 1923 Lah. 462) 
in support of tliis contention, 
but m that ^ case it was held that 
uie new business was for the bene- 
1 of tijc family. In the present instance 
there 13 no evidence to support any 
such finding. In fact the learned Dis¬ 
trict Judge has pointed out that it is 
extremely doubtful whether any busi¬ 
ness worth tile name was carried on 
by Puran^ Chand who was apparently a 
man of immoral character and was 
wasting his property. I therefore see 
no ground to interfere uith the finding 
of the learned District Judge. 

The only other point urged by the 
learned counsel for the appellants was 
that, at any rate, the share of Puran 
Chand in the family property should 
have been held to be liable. The learn¬ 
ed District Judge has considered this 
point also and has held the whole 
mortgage to be void in view of Cho- 
ranji Lai v. Kartar Singh, (A. /. R. 
X925 Lah. 130) wMch was based on 
a Privy Council ruling reported as 
Lachhman Prasad v. Sarnam Singh (1). 
In the Punjab it is not open to a 

AIK 1917 P C 41=40 I C 284=44 I A 

163=39 AH 5C0. 


co-parcener to alienate his undivided 
share in joint family property under 
Hindu law, without the consent of 
other co-parceners and if he alienates 
joint family property, the alienation is 
liable to be set aside as a whole 
(e. f., Mulla’s Principles of Hindu 
Law, paras. 258 and 269). The learn¬ 
ed counsel for the appellants referred 
to Mohabeer Pershad v. Ramyad Singh 

(2) and Dharatn Chand v. Raram Devi 

(3) , but these rulings have been con¬ 
sidered in Choranji Lai v. Rartar Singh 
{A. /. R. 1925 Lah. 130) and it 
is pointed out therein that they can¬ 
not be considered to be good law now 
in \dew of the later decision of their 
Lordships of the Privy Council in 
Lachhman Prasad v. Sarnam Singh 
(1), Jai Narain v. Mahabir Prasad 

(4) , a more recent ruling, on wliich 
the learned counsel for the respondents 
relies, also supports the view taken 
by the learned District Judge. I dis¬ 
miss the appeal with costs. 

K.S. Appeal dismissed, 

2. (1873) 20 W R 192=13 Beng L R 90. 

3. (1893) G P B 1893. 

4. A I R 1926 Oudh 470=95 I C 867=2 Luck 
226. 

A. I. R. 1*933 Lahore 344 
Broadway, J. 

Chandan and others —Appellants. 

V. 

Ghulam Rastil Shah — Respondent. 
Second Appeal No, 1727 of 1932, 
Decided on 2nd March 1933. 

Specific Relief Act (1877), S. 54—Public 
generally has right to use public thorough¬ 
fare—Court is not justified on restricting 
this right by issue of permanent injunction 
—Highway. 

The public generally has the right to use a 
public thoroughfare and a Court is not justified 
in restricting that general right by the issue of 
any permanent injunction to any particular in¬ 
dividual. Aud whore religious processions are 
taken out under license from the authorities it 
is for the authorities to impose such conditions 
as may bo deemed necessary for the safeguarding 
of the public peace and the freedom of every in¬ 
dividual to use the public thoroughfares without 
any improper obstruction : A J B 1981 All 341, 
Bef. [P 845 C 2] 

Ajit Prasada for M. L. Puri —for Ap¬ 
pellants. 

Jalaluddin —for Respondent. 

Judgment. —This second appeal has 
arisen out of a suit brought by certain 
Sunnis of Taunsa against Ghulam Ra¬ 
sul Shah, a Shia of the same place, 
for a perpetual injunction restraining 
him from the "use of the public thorough¬ 
fare demarcated on a plan attached 
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settlement records signed by the agent of the 
mortgagee in which the name of the mortgagee 
is expressly mentioned as the mortgagee is an 
acknowledgment of the mortgagor’s right to 
redeem within the meaning of Art. 148, Lim. 
Act; 1 .1//. 117 (F B) and 145 P li 1889, Bel on.; 
A I Ti 1920 All 92 (F D), Expl and Dist. 

[P 346 C 1, 2] 

AcJiJini Ham —for Appellant. 

Jarjaii Xath .Ujoarival and Asa Ham 
Arf(iar>.cal —for Respondents. 

Jiidgment. —Th-e facts leading up to 
iliis second appeal so far as they need 
be stated are as follows: In 1856 the 
predccessors-in-title of Sardar Khan de¬ 
fendant mortgaged their one-fourth 
share in a certain khata mth 
‘Diwan Allah Jawaya, the predecessor- 
in-titlc of the other defendant Diwan 
Said Mohammad, the consideration for 
the mortgage being Rs. 13-14-0. In 
The settlement record of 1872 the one- 
fourth share of Jalal Din,_ the father of 
Sax'dar Khan defendant, is still shown 
as under mortgage with Diwan Allah 
Jawaya for the same consideration. In 
September 1929, Jalal Din effected a 
second mortgage of this land and other 
land in favour of Dogar Mai, who sold 
his rights to Bhagwan Das plaintiff- 
appellant. Bhagwan Das thereupon sued 
for redemption of payment of Rupees 
13-14-0. He was successful in the trial 
Court in obtaining the usual preliminary 
decree, but liis suit was dismissed on 
appeal by the learned District Judge of 
Montgomery on the ground that it was 
barred by time. Against this^ decision 
Bhagwan Das has preferred this second 
appeal. The only question is that of 
limitation. The mortgage was more 
than 60 years old when the^ suit was 
brought, and it has to be decided whe¬ 
ther it -was still subsisting then_ by 
virtue of an acknowledgment contained 
in the settlement record of 1872 wMch 
was signed by the recognized agent of 
the mortgagee. The learned District 
Judge has held that there was 
no acknodledgment of liability. Usually 
this would be a finding of fact, but 
in the present case the learned Dis¬ 
trict Judge failed to notice a third at¬ 
testation in the- Naql Intiqal Muntakhib 
iMa’ Khewat Maslimula Bandobast 1872. 
This entry shows Jalal Din as o^vne^ 
of a one-fourth share and it shows this 
one-fourth share as under mortgage 
with Diwan Allah Jawaya, who was also 
Muafidar, for a spm of Rs. 13-14-0. 
I do not think it necessary to discuss 
attestations which have been held by the 
District Judge not to amount to ack¬ 
nowledgment of liability. But there is 
a third attestation against this entry 
in the follo\Tdng terms: 


“ We tlie owners and Farid Bakhsh, Mukhtat 
of the Muafidar, who have signed underneath, 
hereby attest that the numbers of fields, the 
description of the soil, number of trees, instal¬ 
ments to be paid, the rate of the batai payable 
by the tenant to the Muafidar, the dues payable 
by the proprietors to the Muafidar, and all the 
other entries in this khata have been read out 
to us, been understood by us and are admitted 
to be correct.” 


This entry is signed by Farid Bakhsh, 
who has been held as a fact to be the 
Mukhtar of the Muafidar Dawan Allah 
Jawaya who was also the mortgagee 
named. It is also signed by the owners, 
though this does not matter. The last por¬ 
tion of the above" entry to the effect that 
‘‘all the other entries in this khata have 
been read out to us, been understood 
by us and are admitted to be correct 
obviously amounts to a signed acknow¬ 
ledgment of the right to redeem the 
mortgage, which was then subsisting. 
It is not necessary to discuss the rulings 
in this connection at any length as I 
am accepting this appeal on the ground 
that the learned District Judge has 
failed to notice this third attestation 
which clearly amounts to a signed ack¬ 
nowledgment of liability. The first case 
wliich may be cited is Data Chand v. 
Sar^raz (1). where the defendants at¬ 
tested as correct the record ot rights 
prepared at a settlement of an estate in 
which they were described as mort¬ 
gagees of the estate but which did not 
mention the name of the mortgagor. 
It was held that this was an acknow¬ 
ledgment of the mortgagor s right ^ 
redeem within the meaning of Art. 143, 
Limitation Act. Another Full Bench 
of the Allahabad Court on this question 
is reported in Atiup Singh v. raiBli 
Chand (2). In this case there was a 
similar acknowledgment m the settle¬ 
ment records. There was no evidence 
from which the date of the mortgage 
could be inferred with any ^ certainty, 
and it was held by a majority of the 
Full Bench 


at no substantial inference could be drawn 
the acknowledgment in question that the 
;gage was at the time of acknoNvledgment 

blisting mortgage not barred by 
it was on the plaintiff relying on tU ac 
vledgmenb to show that it was made before 
period of limitation had expired. 

rhis consideration however not 

sr into the case before me, as 

the mortgage is known 

i the acknowledgment in the^ Mimta 


1. (1875) 1 All 117 (FB). 

2. A I R 1920 All 92=56 
675 (P B). 


I 0 986=42 AU 
• . ' 
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June 1873, that is within 60 years. 
The decision of the Punjab Chief Court 
in Gul Mahonmd v. Akbar (3) is also 
in point, though not quite as strong a 
case as the present one. For the rea- 
■sons given I accept the appeal with 
cost of tliis Court to be recovered from 
the mortgagee, set aside the decree of 
the District Judge and restore that ot 
the trial Court. If the sum of Rupees 
13-14-0* declared to be due has not 
been paid into Court, the plaintiff can 
•do so within two months from today. 
In all other respects the preliminary 
decree of the trial Court is restored, 
except that parties will bear their own 
costs in the lower Courts. 

A ppeal a c cepted. 

3. (1889) 145 P R l'88^ 
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Addison and Agha Haidab, JJ. 

Khazan Singh and another —Plaintiffs 
—Appellants. 

V, 

Mt. Lachhmi and Defendants 

—Respondents. 

First Appeal No. 1467 of 1927, 
Decided on 26th January 1933, from 
decree of Senior Sub-Judge, Sialkot, 
D/. 16th March 1927. 

(a) Evidence Act (1872), S. 90—Document 
Admitted by trial Court under S. 90—Appel¬ 
late Court is slow to interfere with such dis¬ 
cretion unless its exercise is perverse. 

When a document baa once been admitted m 

•evidence under S. 90 by tbe trial Court, the ap¬ 
pellate Court is, as a rulo, slow in interfering 
with the discretion exercised by th'e trial Judge 
in admitting tbe document and it is only in 
those rare cases when that discretion has beeo, 
on the face of it, perversely exercised that an 
<3,ppellate Court would set aside tbe finding of the 
Judge of the trial Court and eliminate the 
document from consideration in the stage of 
•appeal. CP 3^8 C 2] 

(b) Evidence Act (1872), S. 18—S scribing 
and he with H attesting will which recited 
'that L was wedded wife of O —In a suit S and 
i? contesting lawful marriage of L with G— 
Held that S and R had practically admitted 
Idarful marriage—Husband and \Wife. 

Q executed a will in favour of L. L had been 
•described therein as living in the house of the 
testator as his wedded wife for a long time and 
that provision had been made for her. This docu¬ 
ment was scribed by S who along with Bhad 
■signed it as an attesting witness. In a suit 
-wherein S and .R contended that iy was not the 
lawful wife of S'. 

Seld : that as B and 8 were personally pte- 
■sent when the document was executed and 
Attested the document they practically admitted 
the status of Zt as the wife of O. JP 849 C 1] 

(c) Hindu Law—Sikh—Mussalman woman 
gii embrace Sikhism by mere declaration 
tf^tbet .t^ect. 



A Mussalman woman could bocomo a Silebni 
by a moro doclatation of faith and iu the case 
of a woman embracing Sikhism no other core- 
mony is uocossary: 99 P. R. 1913, FoP.fP.949 C2] 

(d) Husband and ^Vife—Contention that 
A was not lawful wife ofP—Held on evidence 
that this contention should be overruled. 

In a suit it was contended that A was not 
the lawfully wedded wife of B. It was found- 
(1) that A who was a Mussalman woman was 
successfully divorced before her marriage with 
B; (2) that in a memorandum of family settle¬ 
ment A was referred to as junior wife of B; 
(3) that B in one of his wills had described A as 
his wedded wife living with him from a long 
time and that this will was scribed by one and 
signed as attesting witness by another of his 
brothers; (4) that A had embraced tbe religion 
of Sikhs; and (5) that A was moving in the Sikh 
society freely and was treated by the Sikh 
brotherhood as the wife of B. 

Held : ou tbe above mentioned evidence that 
A was validl 5 ' married with B and was his law¬ 
ful and wedded wife. [P 350 C 1] 

Jagan Nath Aggarwal, J. L. Kapur 
and Gurcharan Sirigh —for Appellants. 
Mehr Chand and 2Iohamniad 

Amin —for Respondents. 

Agha Haidar, J .—This appeal arises 
out of a suit for a declaration that the 
will dated 26tli October 1925. and re¬ 
gistered on 30th October 1925, exe¬ 
cuted by one Gurdit Singh, in favour 
of Mt. Lachhmi, would not affect the 
rights of succession of the plaintiff's and 
defendants 2 and 3, and that the said 
will may be cancelled by the Court and 
a decree granted in favour of the plain¬ 
tiffs against defendant 1, Mt. Lachhmi, 
declaring that the piainiiffs and defen¬ 
dants 2 and 3 are heirs to, and owners 
of all the lands and houses left by the 
said Gurdit Singh on his demise. The 
Senior Subordinate Judge, Sialkot, dis¬ 
missed the plaintiffs’ suit. The plain¬ 
tiffs have now come up to this Court in 
appeal. 

The case for the plaintiffs may be 
briefly summarised as follows: Gurdit 
Singh was one of five brothers, the 
others being Khazan Singh, plaintiff’ 1, 
Ram Singh, defendant 2, and Mit 
Singh, defendant 3. Shiv Dev Singh, 
plaintiff 2, is the son of Sahib Singh, 
deceased, the fourth brother of Gurdit 
Singh. Gurdit Singh, whose property is 
the subject-matter of dispute in the 
present case, died on 11th January 
1926. On 26th October 1925, he exe¬ 
cuted a will in respect of Ms ancestral 
as well as self-acquired property in 
favour of Mt. Lachhmi, defendant 1, 
whom he described in the will as his 
lawful wife. The plaintiffs alleged that 
Mt. Lachhmi was a mirasan woman 
and, being still a Mahomedan, Gurdit 
Singh could not have legally married 
her, and that, according to the custom 
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I>revailing’ among the Sikh Jats, the 
socalled marriage bctv.ecn Gurdit Singh 
and IV!t. Lachhmi. was not a legal 
union. On these allegations they pray¬ 
ed that the will may be declared null 
and void and other reliefs asked by 
them may be granted. Mt. Lachhmi, 
defendant 1, pleaded that she was a 
Malioinedan by birth but that she em¬ 
braced Sikhism 32 or 34 years ago, when 
Gurdit Singh married her, that the will 
dated 2Gih October 1925. executed by 
h.iin in lier favour was in every res¬ 
pect a valid document and that, ac¬ 
cording to law, Gurdit Singh could 
marry her on her abjuring the Maho- 
medan religion and embracing Sikhism. 
.\ number of issues were struck by the 
Senior Subordinate' Judge, but the case 
has really been decided on issue 4 
which runs as follows: “Was Mt. 
Lachhmi the \alid wife of Gurdit Singh 
deceased ?’’ 

A number of witnesses were exam¬ 
ined in the case on behalf of the par¬ 
ties and I shall discuss their evidence 
presently; but, in my judgment, it 
would be proper if I refer to certain 
documents which are to be found on 
the printed record. The earliest docu¬ 
ment which has been relied upon by 
the trial Judge, is the deed of divorce 
dated 27th June 1894, executed by 
Tluulia mirasi, the former husband of 
Mt. Lachhmi. It is clearly recited in 
this document that Mt. Lachhmi was 
tlie daughter of one Rala mirasi, that 
she was married to Thutha who di¬ 
vorced her according to the Maho- 
medan law on receiving a sum of 
Rs. 80, from her father by way of 
compensation for the expenses which 
he had incurred at the time of Mt. 
Lachhmi’s marriage. An objection was 
taken by the counsel for the appellants 
that this document was not admissible 
in evidence as it did not satisfy the 
requirements of S. 90, Evidence Act. 
It was further urged tha't tliis docu¬ 
ment was not mentioned at the proper 
time and saw the light of the day only 
at a late stage in the case. I may 
point out that these objections had not 
been taken in the grounds of appeal 
filed in this Court, although they are 
fairly full and exhaustive. As a mat¬ 
ter of fact, the document was men¬ 
tioned in the earlier stages of the case 
by the counsel representing Mt. Lachhnu 
in the lower Court where, on 18th 
November 1926, he stated that: 

" Lachhmi was married to Thutha but was 
divorced on 27 th June 1891, as the deed of 
divorce shews.” 


There cannot be any doubt there¬ 
fore that this document had been seen 
by the^ counsel appearing for Mt. 
Lachhmi in the trial Court and was not 
improvised about the time of its actual 
production. We have further the evi¬ 
dence of Inayat Ullah, D. W. 10, the 
brother of Mt. Lachhmi who produced 
ihc deed of divorce in Court and stated 
that he had brought it from his house. 
In cross-examination it has been made 
clear that he lived in the same house 
with Mt. Lachhmi, his sister, since the 
death of Gurdit Singh. On a perusal 
of this evidence and having regard to 
the statement made by the counsel for 
Mt. Lachhmi, there cannot be any doubt 
that this document was properly ad¬ 
mitted in evidence by the Senior Subor¬ 
dinate Judge, under the pro\isions of 
S. 90, Evidence Act. It_ was open to 
the counsel for the plaintiffs in the 
lower Court to cross-examine Inayat 
Ullah on the points which usually arise 
in cases where the benefit of S. 90, 
Evidence Act, is claimed, but the cross- 
examination is absolutely silent on these 
matters and, in fact, the point, which 
was left somewhat obscure in the exami^ 
nation-in-chief, was clarified in cross- 
examination by the counsel who repre¬ 
sented the plaintiffs. Furthermore, it 
must be borne in mind that, when a 
document has once been admitted in 
evidence under S. 90, Evidence Act, 
by the trial Court, the appellate Court 
is, as a rule, slow in interfering with 
the discretion exercised by the trial 
fudge in admitting the document and it 
is only in .those rare cases when that 
discretion has been, on the .face of it, 
perversely exercised tliat an appellate 
Court would set aside the finding of 
the Judge of the trial Court and elimi¬ 
nate the document from consideration 
in the stage of appeal. 

The next document is the memo¬ 
randum of settlement, Ex. D-18, dated 
29th October 1907, executed by the 
four brothers, namely, Gurdit Singh, 
Mit Singh, Ram Singh and Khapn 
Singh, on the death of their fifth brother 
Sahib Singh when there was a dispute 
amongst them as regards the succession 
to liis property. The dispute seems to- 
have been settled by means of this docu¬ 
ment and the property was allotted to 
various members of the famdy. It is 
important to note that provision ha 
been made under this document tor tne 
ladies of the family and Mt. Lachhmi 

was referred to as the 
Gurdit Singh. Now, if Mt. LachhjM 
had been a mere concubine, ^ as tne 
plaintiffs alleged that she was, it is noc 
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mo\'ing in the local Sikh society and 
had been treated by the members of the 
brotherhood as the wife of Gurdit Singh. 
Now, if !Mt. Lachhmi had been a mere 
concubine, it is extremely unlikely that 
respectable people of the brotherhood 
would allow her to associate with their 
womanfolk on terms of social cquility. 
There is evidence on the record that Mt. 
Lachhmi had officiated on ceremonial 
occasions in distributing the food among 
the guests and members of the brother- 
Ihood. All these circumstances strongly 
indicate that Mt. Lachhmi had become 
a Sikhni and, on being married to 
'Gurdit Singh, was treated throughout 
I the period she had been living with 
I Mm as his lawfully wedded wife. The 
I conclusion therefore is obvious that Mt. 
Lachhmi started life as a Mussalman, 
that she was married to Thutha who 
divorced her in 1894, and that on being 
converted to Sikhism she was married 
to Gurdit Singh, according to _ Sikh 
rites, and ever since lived with liim as 
his wife. In my judgment the decision 
of the Senior Subordinate Judge dis¬ 
missing the plaintiffs’ suit is correct, 
and I would dismiss with costs the ap¬ 
peal preferred by the plaintiffs, 

Addison, J .—I agree. 

Y S. Appeal dismissed. 
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J AI L AL, J. 

Mt. Bansan —Defendant— Appellant. 

V. 

Ishar Singh and another Plaintiffs 
Respondents. 

Second Appeal No. 1405 of 1928, 
Decided on 9th February 1933, from de¬ 
cree of Dist. Judge, Ambala, D/- 14th 
April 1928. 

(a) Civil P. C. (1908), S. .100—Ancestral 

land. , , , . 1 • 

Tbo ouestion whether the latid was ancestral is 

one of fact. CP 

(b) Custom (Punjab)—Succession—Widow 

_Burden of proof is on person challenging. 

The burden of proving that the widow of tho 
collateral is not entitled to succeed to the estate 
of the last holder, is on the person challenging 
alienation, in view of the mutation in her favour 
and of her undoubted possession of the land in 

suit. ^ 

(c) Custom (Punjab)— Succession—Widow 

—Ambala District. . , • i. 

According to the custom in Ambala District 
widows are entitled to succeed collaterally in the 
same manner in which their husbands would 
have succeeded. 1” ^ 

N. C. Pandit—iot Appellant, 

Nawal Kishore—iov Respondents. 
Judgment,. —The suit in this second 
appeal related to land which onginaUy 
belonged to Kharak Singh, a Jat of the 


Ambala District. He adopted Mangah 
Singh who died childless. The adop¬ 
tion, it may be mentioned, was not a 
formal one, but it is conceded by coun¬ 
sel on both sides that it was an ap¬ 
pointment of an heir under the Custo¬ 
mary law of the province. On the death 
of Mangal Singh the land was mutated 
in favour of Mt. Bansan, the widow of 
Nihal Singh, a collateral of Kharak 
Singh in the fourth degree, and^ it 
appears that this lady is in possession 
of the land. The natural brothers of 
Mangal Singh instituted the suit out of 
which this second appeal has arisen for 
possession of the land. The trial Court 
dismissed the suit but the District Judge 
on appeal has decreed it. The main 
issue wMch arose in the case was whe¬ 
ther according to custom Mt. Bansan,. 
the widow of a collateral in fhe fourth 
degree was entitled to inherit the land 
of Kharak Singh which her husband 
would have inherited. Incidentally a 
question also arose as to the ancestral 
nature of the land. The District Judge 
has found that out of the land in suit 
3 bighas 15 biswas comprising fields 
Nos. 76 and 83, have not been proved 
to be ancestral and that the rest of the 
land has been so proved. Tlus con¬ 
clusion the learned District Judge 
reached on a consideration of two tacts: 
(1) that the name of Dhanna, the com¬ 
mon ancestor of Kharak Singh and. 
Nihal Singh, appears in the settlement 
pedigree table of 1887 and (2) that in. 
1852 the land in suit, excepting what 
has been held to be self-acquired, was 
a joint holding in which Khazan Singh, 
father of Nihal Singh, held a half share 
and Kharak Singh held the other halt 

share. 


It is contended on behalf of the 
spondents that the District Judge was 
»t legally entitled to hold on these 
cts that the land was ancestral. 
table to accept this contention. in« 
nclusion of the District Judge on this 
lestion must be held to finding 

fact, and no authority has been citea 
at the conclusion was not legal^ pos- 
3 le on the facts found by the District 
idge. This brings me to the mam 
intention in the case on which the 

Lstrict Judge has granted a 
te. It is conceded by die respondents 
lunsel and it is obviously a fact that 
e burden of proving that the mdow ot 
e collateral was not entitled to suc- 
ed to the estate of Kharak ®tngh w 
i the plaintiff in view of the mu^aon m 
jr favour and of her undoubted pos 
n of the land in suit. The Dis 
Judge relied upon Khetn odt v. 
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Bflo^yani Das (1) and ML Aso v. Mt, 

/w support of Ms conclusion 

that the widows m this province do not 
succeed collaterally. The view taken in 
these cases however has not been ac¬ 
cepted to be correct in subsequent iude:- 
ments of the CMef Court of the Punjab 

V. Glmlani 

naidar (3), in wluch most of the pre¬ 
vious cases have been mentioned and 

V. AU. 

JciOL (2), has been expressly dissented 
from Moreover, in answer to question 

A u Customary Law of the 

Ambala District it is recorded that the 
mdows are entitled to succeed collater¬ 
ally in the same manner in which their 
husbands would have succeeded. There¬ 
fore there is not only a presumption-in 
favour of the appellant by virtue of her 
possession and the mutation in her 
favour but also according to the custom 
which has generally been recognized to 
prevail in tMs province and also by 
of the answer to the question in 
the Customary Law of the Ambala Dis¬ 
trict. 

So far as the oral evidence led in 
the case is concerned it is worthless 
Ten witnesses were produced by the 
plaintiffs. They make general state¬ 
ments to the effect that widows do not 
succeed collaterally but are not able to 
cite a single instance in support of 
their allegation. ^ Similarly the defen¬ 
dant produced six witnesses who gave 
evidence in her favour but they were 
unable to cite a single instance in point 
as the only instance cited relates to 
collateral succession by males. The 
question therefore has to be determined 
on a consideration of matters which 
have first been discussed in this judg¬ 
ment, and the view taken by the learned 
District Judge cannot therefore be sus¬ 
tained. I accept tMs appeal so far as 
to grant the plaintiffs a decree for pos¬ 
session of 3 bighas and 15 biswas of 
the land in suit, fields Nos. 76 and 83 
and dismiss the suit with regard to the 
rest of the land. I leave the parties 
to bear their own costs throughout. 

Appeal accevted. 
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1. (1896) 69 P R 1896. 

2. (1893) 77 P R 1893. 

1914 Lah 473—24 I C 368=32 P R 
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Harrison and Dalip Singh, JJ. 

Jawala Singh and ofAm-’-AppoIIants 

V. 

Qhulam and others —Respondents 
; Civil Appeal No. 1506 of 1932. D©. 
on 6fch December 1932. 


Civil P. C.(1908). S. 151-Refund of ex¬ 
cess court-fee can be ordered—Court-fees re- 

xuna« * 

tificate to a party who has bona fide paid excess 

court-fee so as to enable him to get a refund from 

revenue authorities. [P 351 0 2] 

Bam Lai xUiand —for Appellants 
Garden Noad—iov the Crown. 

T —In this appeal Mr. Ram 

Lai Anaiid represents that the court- 

^'^3-8-0 has been 
used instead of one of Rs. 4 and this 

being a bona fide mistake he applied 
for^ a refund of the balance. B.ifore 
talang acUon we served the Crown 
and the Government Advocate repre- 

action can be taken in 
this Court and that the proper course 

^ certificate, which will 

enable the appellant to obtain a re- 
fund from the rc^•enue authorities. Mr. 
Kam Lai agrees that this is the proper 
procedure, and he reUes on the fol¬ 

lowing authonues in suj^port of tMs 
view: Hari Har Guru v. Ananda Ma-^ 

Chandra Mali v.' 

Girish Chandra Dutta (2)’ and 

dra Han Sin^h v. Tipan Prosacl Singhi 
(3) m which S. 151. Civil. P. C., is 
defimtely invoked. TMs ruling has been 
loUowcd in the subsequent rulings [Hi- 
rabai Burjorji Cowasji v. Fakir AJa- 
homed Vali Atahomed (4), Aiuniia Lai 
V Ram Chandra (5) and Thammaya 
Natdu v. Venkata Ramanamma (CjI 
^ Mr. Ram Lai states that he will put 
in a fresh stamp of the value of Rupees 
4 and on Ms doing so the two sheets 
bearing stamps of the value of Rupees 
173-8-0 will be returned to him to- 
gether with a copy of tMs order, which 
he will present to the revenue autho- 

tantamount to a certificate 
that there has been a bona fide mis- 
take ^d that the proper court-fee was 
only^ Rs. 4. TMs will enable him to 
obtain a refund under the rules passed 
under Government of India Notifica- 

1888 January 

1888. Before making over the two 

Ih S Anand a copy 

should be made and put on the re¬ 
cord ot any relevant order or endorse¬ 
ment. 

Order accordingly. 


1. (1913) 40 Cal 365=20 I C 498. 

2. A I R 1932 Cal 450=137 I C 791 

3. (1918) 3 Pat L J 452=40 I C 271, 

4. A I R 1927 Sind 192=102 I C 193 

6. A I R 1930 All 471=122 I C 188=52 All 
546» 

6. A I R 1932 Mad 438=139 I C 1.31=65 Mad 
641. 



N. OAR, ■. A. Lu. 

Vakil Ml^h C4Kjrt. 
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Bhide, J. 

{Micin) Abdul Appellant. 

V. 

Alliayice Bank of Simla, Ltd. and 

others —Hospondenta. 

Misc. App 0 ^^l No. 1291 of iSSi-*, 

Decided on I7bh January 1933, from 

or^lei* ot Ssnior Sub-Judgo, Lahore, L/- 

27th Juno 1932. ^ o o 

(a) Civil P. C. (1908). S. 47—Representa¬ 
tive—Meaning explained—Tests for deter¬ 
mining whether person is representative 

mentioned. , . t, rr n* m 

The eKpressiou “representative m b. 47, Civil 

P. O.. hiis been construed iu a wider seosc than 
the uxiirossiou “legal representative and in- 
eUidcs also represcntativc-in-intcrcst. I ho two 
tests to bo applied in dctcimming whether a 
person is a “repce^entative” within the raeaning 
ot S. 17. Civil P. C.. arc: (1) whether any portion 
of the interest of the decree-holder or of the judg¬ 
ment-debtor, which was originally vested in one 
of the parties to the suit has by act of the par¬ 
ties or by operation of law vested lu the person 
who is sought to be area ted as representative; and 
( 2 ) if there has been devolution of interest whe- 

|l-.n-preJ 

tion of some words in o*-»S»nal decree-Orj^ 

ginal decree merged e “ 

Execution of appellate cere , 

tion of same words is not barred by res 

'“AluWuage who 

Ind in execution of tl-®aros^"' 

of the Sub-Judge in the prior ^21 

^^lVcivTp^'c!'u908). S 34-Award of 
future interest in money decree is discre- 

‘^ThY'^awarding of future 

decree is purely diicretionary. It is m the 
nature of damages granted by theCourt 
till being kept out of the money due to him aHer 
the dato of decree. Honco where a person who 
has got promissory notes in his favour and also 
an ^luitablo mortgago of the property of the 
debtor, sues only on the promissory notes, and 
the Court in its discretion allows him future in¬ 
terest in the decree, ho cannot hold such future 
interest to be a charge on tte^P-P»f 35 , c 1 ] 

Badi-i Das—(or Appellant. 

Kishen Dial and B. G. Kumar—(or 

—The material facts of 

case for the purposes of tlus 

may be briefly stated as foUows;. The 

AllLnce Bank of Simla the plamtiffs 

in this case, sued o'! 

promissory note for Rs. 20,000, exe 

cuted by two brothers named Lala 


Kanshi Parshad Thakral and Rai Sahib 
Mool Chand and obtained a simple 
money decree for Rs. 19,041-6-6, on 
22nd January 1925. The decree was 
as follows; 

“ I therefore pass a decree for Rs. 19,041-6-6 
and co.sts in favour of plaintiff and against defen¬ 
dant. Interest on the decretal amount at 9 per 
cent psr annum with half-yearly rests is to run in 
future further from date of suit till date of reali¬ 
sation.” 

Five days after the execution of the 
promissory note the debtor had created 
an equitable mortgage of certain pro¬ 
perty known as the' “Aville” estate in 
favour of the plaintiffs. For some rea¬ 
son or other the plaintiffs had not 
chosen to institute a suit on the basis 
of this mortgage, though the factum of 
the mortgage was mentioned on the 
plaint. The result was that the decree 
was a simple money decree as stated 
above. In execution of this money de¬ 
cree the plaintiffs sought to sell the 
Aville Estate upon which, Mian Abdul 
Aziz (the appellant in the present case) 
objected, claiming that the property was 
sold to liim on 10th November 1924, 
and that he was in possession in his 
own right. This objection was allowed 
and the property was released from 
attachment. The plaintiffs thereupon m- 
stituted a suit under O. 21, R. 63, 
Ci\dl P. C., for a declaration of this 
charge on the property on the footing 
of the equitable mortgage. This smt 
resulted in a decree on 31st August 
1927, in their favour which was as 
follows: 

” It is ordered that a decree for declaration to 
the effect that the plaintiffs have a 'lien 'on the 
estate in dispute to the extent of the principal 
amount of their decree dated 22Dd January 1926, 
excluding costs of it, and that they are entitled 
to have the estate sold in execution of the decree 
to that extent, free of all encumbrances, be pass¬ 
ed, etc. etc.” - , 

This decree was affirmed in appeal by 
this Court, ^vith a slight variauon only 
in respect of the pleader’s fees award¬ 
ed. The question of the interpretation 
of the expression “the principal amount 
of the decree dated 22nd January 
1925,“ was raised in cross-objections 
by the plaintiffs-respondents. The re¬ 
levant portion of the judgment ot this 
Court bearing on the point ran as loi- 

lows: , 

“ As regards the cross-objections of the respon 
dents the only point urged was that 
Senior Subordinate Judge should have held tna^ 
the plaintiffs had a lien on the property m dis¬ 
pute as regards the principal as well as the in¬ 
terest and costs in the money suit. The learned 
Senior Subordinate Judge has used the 
“principal amount of the decree*’ dated JJna 
January 1926. This seems to me to 
viously the principal as well as the interest which 
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was decicod in plaintiffs’ favour. As regards tho 
costs of tho money suit I am unablo to see why 
those should be held to be a charge on tho mort¬ 
gaged property. Tho ociuitable mortgage was only 
in respect of the principal and interest duo on 
tho pronrissoty note and it was subject to this 
lien only that the property was apparently trans- 
lorrei to defendant 1.” 

An application for review of the judg¬ 
ment was presented to this Court, but 
was rejected on the ground that there 
was no good ground for review. In 
the course of the subsequent execution 
proceedings the question of the inter¬ 
pretation of the above mentioned ex¬ 
pression “principal amount of the de¬ 
cree” was again agitated and it has 
been held by the learned Senior Sub¬ 
ordinate Judge that the expression in¬ 
cludes the future interest awarded by 
the decree dated 22nd January 1925, 
as was contended by the plaintiffs. It 
is from this order that the present ap¬ 
peal has been preferred by Mian Abdul 
Aziz. A preliminary objection is raised 
that no appeal is competent. The ap¬ 
peal has been preferred under S. 47, 
Civil P. C., but it is contended on be¬ 
half of the plaintiffs-respondents that 
Mian Abdul Aziz, hot being a party to 
the decree under execution or a repre¬ 
sentative of any of the parties to that 
decree, is not entitled to prefer this 
appeal. The contention of the learned 
■counsel for the appellant on the other 
hand is that Mian Abdul Aziz, being a 
purchaser of the equity of redemption 
from the judgment-debtors, is their 
“representative” within the meaning of 
S. 47. Civil P. C. 

The expression “representative” in 
5. 47, Civil P. C., has been construed 
in a wider sense than the expression 
“legal representative,” and includes also 
representative-in-interest: cf. Ishar Das 
v. Parma Nand (1). In Ajodhya v. 
Hardwar Roy (2), it was held by a 
Division Bench of the Calcutta High 
Court, that the two tests to be api^Ued 
in determining whether a person is a 
“representative” within the meaning of 
-S. 47, Civil P. C., are: (1) whether any 
•portion of the interest of the decree- 
holder or of the judgment-debtor, which 
was originally vested in one of the 
parties to the suit has by act of the 
parties or by operation of law vested in 
the person, who is sought to be treated 
•as representative and (2) if there has 
been devolution of interest whether so 
far as such interest is concerned that 
person is bound by the decree. The 
:first condition is obviously satisfied 

1. A I R 1926 Lah 184=93 I 0 80=6 Lah 
644. 
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owing to the sale of the equity of 
redemption to the appellant. As re¬ 
gards the second condition, it is true 
that the appellant was not a party to the 
original money decree, but owing to 
the declaratory decree subsequently ob¬ 
tained by the plaintiffs-respondents, he 
must now be considered to be bound 
by that decree “to the extent of the 
principal amount of that decree.” The 
appellant claimed at ffrst in the execu¬ 
tion proceedings that he was not bound 
by the decree but his position must now 
be considered in the light of the de¬ 
claratory decree obteiined by the plain¬ 
tiffs. In view of that decree, it seems 
to me that the tests laid down in 
Ajodhya v. Hardwar Roy (2) are ful¬ 
filled and the appellant is therefore a 
representative of the judgment-debtors 
within the meaning of S. 47, Civil 
P. C. I accordingly overrule the pre¬ 
liminary objection. 

As regards merits, the learned coun¬ 
sel for the appellant has urged that 
the learned Subordinate Judge who 
passed the money decree (M. Moham¬ 
mad Sultan Mirza) had liimself once 
decided that the expression “principal” 
amount of the decree” did not include 
future interest and the matter being 
thus res judicata, it was not competent 
to his successor (Lala Purshotam Lai) 
to reoi^en the question and come to a 
contrary finding as he has done. In 
reply, the learned counsel for the res¬ 
pondents contends that the decree of 
M. Mohammad Sultan Mirza has now 
merged in the appellate decree of this 
Court and consequently the interpre¬ 
tation placed by M. Mohammad Sultan 
Mirza on his own decree, whether it 
is right or wrong cannot now operate 
as res judicata. This contention seems tc- 
me to be sound and is supported by the 
view taken by the Allahabad High Court 
in a recent decision reported as 
A. /. R. 1932 All. 288. There is, 
I think, no doubt that the decree now 
to be executed is the appellate decree 
of this Court and though the High 
Court did not vary the decree of the 
Court below in respect of the subject- 
matter of the present api>eal, the techni¬ 
cal objection as regards the rule of res 
judicata cannot, in my opinion, be up¬ 
held. I must therefore proceed to consider 
the interpretation now placed upon the 
expression “the principal amount of the 
decree” by the learned Senior Subordi¬ 
nate Judge. (After considering this 
point, the judgment proceeded). ^ It must 
be borne in mind in this connexion that 
future interest which was awarded by 
the money decree ■under S. 34, Civil 
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P. C., was purely discretionary and 
was not a part of the original claim 
on the basis of the promissory note. It 
is really in the nature of damages 
granted by the Court for the plaintiffs 
being kept out of the money due to 
them, after the date of the decree. It 
could not therefore be claimed as of 
right to be a charge on the property. 
It was urged that, if the plaintiffs had 
sued on the basis of the mortgage, the 
whole amount payable upto the date of 
realization would have been a charge on 
the property. But the award of interest 
subsequent to the date fixed for pay¬ 
ment would also in that event liave been 
discretionary. Apart from tliis, the fact 
remains that the plaintiffs did not sue 
on the footing of the equitable mortgage. 
They chose to obtain a money decree 
instead and this has led to this un¬ 
fortunate and protracted litigation. The 
money decree and the declaratory de¬ 
cree must now be taken and interpreted 
as they stand. In my opinion there are 
no good grounds for holding the future 
interest to be a charge on the property 
in the circumstances of the case. I 
accordingly accept the appeal and ^et 
aside the order of the learned Senior 
Subordinate Judge in so far as it holds 
the future interest to be a charge on the 
property in dispute. In view of all the 
circumstances I leave the parties to bear 
their costs in this Court. 

K.s. Appeal accepted. 
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TEK Chand, j. 

Sundar SUigh Sachar Pleader {Pepre- 
ssfitcitivc^ adopted son of Mt* BhaQwantij 
—-Appellant. 

V. 

Bakhshi Shiv Ram and another —Ees- 
pondenta. 

Misc. Second Appeal No. 1232 of 
1932, Decided on 8th February 1933, 
from order of Dist. Judge, Eawalpindi, 
D/- 17th June 1932. 

(a) Evidence Act (1872), S, 115—Applica¬ 
tion by some of creditors for adjudication— 
Mortgage effected by debtor alleged to be one 
of acts of insolvency— Creditors withdraw¬ 
ing this allegation and relying on other acts 
of insolvency—Adjudication—Subsequent ap* 
plication by Official Receiver under S. 54, 
Insolvency Act, to annul mortgage on ground 
of being effected to give fraudulent prefer¬ 
ence—Official Receiver is not estopped—Pro¬ 
vincial Insolvency Act (1920), S. 54. 

In an application by some of the creditors for 
adjudication, one of the acts of insolvency al¬ 
leged in the petition was a mortgage e&ected by 
the debtor. The creditors withdrew the allega¬ 
tion and relied only on the other acts of insol¬ 
vency and an order of adjudication was* passed. 


Subsequently the Official Receiver put in an ap¬ 
plication under S. 54 to annul the mortgage on 
the ground that it was effected with a view to- 
give fraudulent preference over other creditors: 

Seld: that the Official Receiver was not bound 
b\ the statement of the petitioning creditors who 
had withdrawn the allegation, as they were only 
some of the creditors, that the Official Receiver 
represented the entire body of creditors and as 
such was not estopped from challenging the moct* 

^ . [P 355 0 1] 

(b; Provincial Insolvency Act (1920), S, 54 

Application by Official Receiver to annul 
joortgage effected by debtor^Onus lies on 
Official Receiver and not mortgagee to prove 
transfer as fraudulent. 

In cases falling under S. 54, Provincial Insol¬ 
vency Act, the onus lies upon the Official Re¬ 
ceiver to establish the necessary elements which. 
would make that section applicable and it is not 
for the mortgagee to prove that the mortgage in 
his favour executed by the debtor is not fraudu¬ 
lent: AIR 1928 PC 77 and A / R 1928I.a;i 744, 
Pef- [P 355 0 1, 2] 

(c) Provincial Insolvency Act (1920), S. 54 
'~Intention to give ’fraudulent preference* 
imports free choice—Transfer under tbreat- 
or pressure is not preference. 

A transfer by the debtor in favour of a credi¬ 
tor under pressure and threat even though when 
he is in imminent expectation of bankruptcy is 
not a transfer giving preference to one creditor 
over others. The word “preference” imports a 
free choice and it is necessary for the Official Re¬ 
ceiver to prove that the debtors* act was volun¬ 
tary and not due to extraneous influence such as- 
pressure or threat: 43 Cal 640, Bel on. 

[P 855 C 2] 

M. C. Mahajan, Ackhrti Ram and. 
Badri Das —for Appellant. 

tT. N. Aggarwal — for Kespondents. 
Judgment. —On 27th May 1927, a 
mortgage was effected by the firm 
Thakar Singh-Sewa Singh, in favour 
of Mt. Bhagwanti, appellant for Rup<^s 
23,000, the consideration being prior 
debts due by the mortgagor to the- 
mortgagee. Within three months of the 
date of the mortgage, i. e., on 23rd 
August 1927, an application by certain 
other creators for adjudication of firm. 
Thakar Singh-Sewa Singh, as insolvents, 
was presented before the Insolvency 
Judge at Rawalpindi. The petition was 
based on various alleged acts of in¬ 
solvency liaving been committed by the: 
debtors, one such act being the mort¬ 
gage in favour of Mt. Bhagwanti, which. 
was described as leaving been made- 
with a view to giving her fraudulent 
preference over other creditors. On 15th. 
October 1923, the petitioning creditors,, 
made a statement withdrawing the al¬ 
legation that the mortgage in favour of 
Mt. Bhagwanti, had been made with a. 
view to giving her fraudulent prefer¬ 
ence, and praying that the application, 
be tried on the strength of the^ other 
alleged acts of insolvency. This wa& 
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allowed, the inquiry proceeded on the 
other allegations; and eventually an 
adjudication order was passed. More 
than Uvo years later, on 21st November 
1930, the Official Receiver presented an 
application under S. 54, Provincial In¬ 
solvency Act, urging that the aforesaid 
mortgage in favour of Mt. Bhagwanti 
was void as against him and tliat it be 
lannulled by the Insolvency Court, in¬ 
asmuch as it had been effected with a 
view to giving her fraudulent preference 
over the other creditors. After inquiry 
the Insolvency Judge dismissed.the peti¬ 
tion, but on appeal by the Official Re¬ 
ceiver the learned District Judge has 
annulled the mortgage. 

The mortgagee Mt. Bhagwanti has 
preferred a second appeal and the first 
contention raised on her behalf is that 
the petitioning creditors having stated 
on 15th October 1928, that the mort¬ 
gagor in question did not “fraudulently 
prefer” the appellant and that it did not 
amount to “an act of insolvency,” the 
Official Receiver was “estopped” from 
repeating the same allegation and ap¬ 
plying under S. 54. In my opinion, 
this contention is without substance, and 
I have no hesitation in over-ruling it. 
In the first place, the statement referred 
to was made by the petitioning credi¬ 
tors only and is not binding upon the 
Official Receiver who represents the en¬ 
tire body of creditors. Secondly, as 
stated already, the petitioning credi¬ 
tors had originally applied for the ad- . 
judication of the debtors as insolvents 
on the strength of numerous alleged 
acts of insolvency, but in order to ob¬ 
tain a speedy decision they thought it 
advisable to limit their case to the less 
contentious allegations, and dropped 
those inquiry into which would have 
delayed the passing of the adjudication 
order. Further, it has not been shown 
that Mt. Bhagwanti was misled to act 
to her detriment by reason of the afore¬ 
said statement made by the petitioning 
creditors on 15th October 1928, and 
for tMs reason also the plea of estoppel 
cannot be sustained. The next conten¬ 
tion, that the learned District Judge has 
approached the case from a wholly erro¬ 
neous legal stand point, is however 
well-founded and in my opinion must 
succeed. A perusal of his judgment 
shows that the learned District Judge 
has dealt with the case as if the onus 
lay upon the mortgagee to prove that 
the transfer in question was not fraudu¬ 
lent. It is however well-settled that 
icL cases falling under S. 54, Provincial 
B^olvency Act, the onus lies upon the 
Vfficial Receiver to establish the neces- 
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sary elements which would make that 
section applicable: Sf/?w Darby & Co. 
v. Official Assignee (1) and A. /. R 
1928 Lah. 744. 

Now the only substantial fact found 
against the appellant is that the transac¬ 
tion in her favour was effected by the 
debotrs when they were in imminent ex¬ 
pectation of bankruptcy. But this by itself 
IS not sufiicient to prove the intention 
to give fraudulent preference. The word 
“preference” imports a free choice, and 
It IS necessary for the Receiver to prove 
that the debtor’s act was voluntary and 
not due to extraneous influence such as 
pressure or threat from the creditor. It 
is admitted that the transferee is not 
related to the debtors and it has not 
been shown that there were any special 
reasons for them to give preference to 
her over the other creditors. On the 
other hand, the facts found arc that the 
debt due by the debtors to the appellant 
was unsecured, that she was anxious to 
have it repaid and she made a demand. 
The debtors did not have sufficient cash 
to pay and a meeting was held at the 
house of a mutual friend, and was 
attended by the debtors and a number 
of persons on behalf of the appellant. 
In this meeting the debtors were threat¬ 
ened with a suit, in case the amount 
due to the appellant was not paid or 
got secured forthwith. The appellant’s 
son is admittedly a practising lawyer 
and her husband is a petition-writer, 
and there can be no doubt that the 
threat of legal proceeding was not a 
mere brutum fulmen but was real and 
effective and must ha\e been taken seri¬ 
ously by the debtors who agreed to 
secure the debt by entering into the 
mortgage transaction in question. These 
facts clearly show that the' transfer was 
not made voluntarily, but was made 
under pressure and the case falls witliiu 
,the rule laid down in Nripendra Nath 
V. Ashuiosh Ghose (2). 

The learned District Judge appears 
to have been largely influenced by the 
argument that the debtors made 
“numerous” alienations, and he has ob¬ 
served that they had adopted a “reck¬ 
less course of paying off” some of their 
creditors in spite of the fact that it 
was patent to them that by so doing 
they would be unable to pay others. 
But as admitted by Mr. Jagan Nath 
Aggarwal, counsel for the Receiver all 
the other alienations were made sub¬ 
sequent to the transaction in question 
and it has not been shown that the 
debtors had acted “recklessly” before 

“ 1. A I R 1928 P C 77=107 I O 233 (P C), 

2. (1916) 43 Cal 640=33 I C 348. 
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the mortgage in favour of the appel¬ 
lant. It is further significant that there 
is no finding by the District Judge, 
nor is there any evidence on the record, 
that at the time of the mortgage in 
question the appellant was aware tliat 
the mortgagors were practically insol¬ 
vents and the transaction in their favour 
would result in gi\'ing them undue pre¬ 
ference to other creditors. In niy opi¬ 
nion the Official Receiver has failed to 
biiiig the case witliin S. 54, Provincial 
Insolvency Act, and the judgment of 
the learned District Judge cannot be 
sustained. I accordingly accept the ap¬ 
peal, set aside the order of the learned 
Distiict Judge and restore that of the 
Insolvency Judge. The appellant shall 
get her costs from the Official Receiver 
in all Courts. 

<5 Apiieal accej^ted. 

A. I. R. 1933 Lahore 356 (1) 

Special Bench 

Addison, Abdud Qadib and 
Monroe, J.T. 

iliohert John) Tiriss—Petitioner. 

v. 

{Lily Marij) Twiss—Opposite Party. 

Matrimonial Ref. No. 22 of 1931 
and C. M. No, 693 of 1932, Decided on 
24th March 1933, from decision of Dist. 
Judge, Perozepore, D/- 29th October 1931. 

Divorce Act (1869), S. 14—Decree for 
dissolution of marriage cannot be made 
without recording evidence. 

Under tbc provisions of S. 14, Divorce Act, 
tbo Court has to bo satisfied on evidence that 
the case of tbc petitioner has been 
a decree for dissolution of marriage cannot be 
made merely on admissions without recordmg 
evidence. There should also be ®viaence of domi 
cilo without which a District 
proceed to hear the P®^*tion . , ogi 1 

1930 771 (5^); 

Kankava Lal Ga«6a-for Petitioner. 

Order —^ Robert John Twiss, pre- 
seiued to the District Judge of Feroze- 
mire praying that his marriage with 
Lily’Mary Twiss be dissolved on the 
!.round of her adultery with a person 
Unknown. The respondent put in pleas 
Uu^ugh counsel admitting her adultery 
Thereupon, the District Judge without 
taking e\idcnce granted the peutioner 
a decree for dissolution of his marriage 
subject to confirmation by this Court. 

It is obvious that there has been no 
trial of the petition. There is no mar- 
,riage certificate or other proof <=>£ the 
marriage on the record. Under the 
IprovisiLs of S. 14. Divorce Act the 
Court has to be satisfied on evidence 
that the case of the petitioner has been 


proved. As pointed out in Allah Rakha 
v. Mi. Barkat Bibi (1) and Barkat v. 
Mi. Hiikam Bibi (2), a decree for dis¬ 
solution of marriage cannot be made 
merely on admissions without record¬ 
ing evidence. Lastly, there is no evi¬ 
dence of domicile without which the 
District Judge could not proceed to 
hear the petition. P'or these reasons w( 
set aside the order of the -District Judge 
and return the petition to be tried by 
liim de novo in accordance with the 
provisions of the Divorce Act. He 
should read the cases mentioned as well 
as the appropriate sections of the Act 
before he commences to do so. There 
will be no order as to costs. 

K.S. Order set aside. 


1. A I R 1930 Lah 771=126 I C 68=12 Lab 
22 (S B) 

2. A I R l'931 Lab 1=130 I 0 402=12 Lab 
2GG (S B). 
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Addison and Agha Haidar, JJ. 
Chu 7 ii Lal Tulsiram-^ Plaintiff Ap¬ 
pellant. 

v. 

Am 27 i Chand and another —Defendants 
—Respondents. , ..noo T^ 

First Appeal No. 1517 of 1928, De¬ 
cided on 1st December 1932. 

(a) Civil P. C. (1908), 0.22, R. 9 

representative of deceased respondent not 
brought on record-Abatement though not 
declared not sought to be set aside No 
reason for delay cannot be 

condoned—Limitation Act (1908), S. 5. 

If within 90 days from the death of a respon¬ 
dent no application has been made to implead 
his legal representative, the appeal against him 
abates automatically, and unless ^bat abatement 
is set aside on an application under O. 22, K. 9, 
Civil P. C., within 60 days from the date ot 
abatement or a period further extended in virtue 
of S. 5. Lim. Act, the appeal is dead and it is 
not necessary that an order should have been 
passed declaring that an abatement has in fact 

taken place. , uV 

Where much more than 150 days elapsed be 
fore the application was made and there was no 
explanation for the delay the appeal abates and 
S. 5. Lim. Act, cannot be made use of : a z 
1926 Lah 234 and ^ / B 1927 Lah 1] 

(b) Civil P.C. (1908), O. 22, R.9-Ignor- 

ance of law or death of respondent is not 

suffici6nt cBUse. . .« •_ 

Mere ignorance of law that an application is 

necessary or mere ignorance of 

respondent is not sufficient («nse within the 

mcLing of O. 22, R. 9 : Cass laro ^3 

(c) Civil P. C. (1908). O. 22, 

not against defendants as partners dis 

missed—One respondent 4^*"® Joint 

peal—Appeal abating apmsl bim 
decree—Abatement of whole appeal must be 
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decided by reference to decree—Civil P. C. 

(1908), O. 30, R. 4. 

Where a suit is brought against two dofondants 
individually and not in tbo name of the firm and 
the decree of the lower Court was in favour of the 
defendants jointly and there was nothing to show 
the interest of each of the defendants in it and 
during the pendency of the appeal one of the res¬ 
pondents died and the appeal against him abated 
for not bringing his representatives on record 
the entire appeal abated. The question of abate¬ 
ment must be decided by reference to the decree 
and it cannot bo allowed to be urged that the 
two defendants in reality comprised a firm who 
were in partnership with tho plaintifi firm and 
also acted as their agents : 135 I C 245 and 

A I B 1930 Lah G51, Bel on. [P 369 G 1] 

(d) Civil P. C. (1908), O. 22, R. 4— Legal 
representative^ mean person or persons who 
represent whole interest of deceased. 

The expression “legal representative” means 
and includes one person as well as several per¬ 
sons according as they represent the whole in¬ 
terest of the deceased person. Where the one 
person on record through the legal representa¬ 
tive does not represent the whole interest of the 
deceased and it is necessary to bring all the per¬ 
sons representing the interest on to the record 
the appeal abates as against the deceased person. 
AI B 1927 Lah 94, Bel on. [P 359 C 2^ 

Mehr Chand Mahajan and Naxva^ 
Kishore —for Appellant. 

Kishan Dayal and Bhagwat Dayal — 
for Bespondents. 

Addison, J .—On 30th June 1925, 
the firm Chuni Lal-Tulsi Ram of Garli 
in the Kangra District instituted a suit 
' against two individuals, namely, Amin 
Chand and his father Mast Ram, who 
were carrying on business at Mandi in 
Mandi State. It was alleged that part 
of the business, which was principally 
in timber, was carried on by the defen¬ 
dants as agents while part of it was 
carried on as partners of the plaintiff firm. 
Agency was denied by ,the defendants 
but the partnership admtted. It was 
found that the business was purely part¬ 
nership business and ultimately on 31st 
January 1928, the two defendants Amin 
Chand and Mast Ram obtained after 
the accounts were taken a final decree 
for Rs. 16,835 against the plaintiff 
firm. Against tliis decision the plaintiffs 
preferred First Appeal No, 1517 of 

1928, to this Court and it was admitted 
on 9th October 1928. On 13th June 

1929, Mast Ram died at his home 
Lamlera in the Una Tahsil of the ad¬ 
joining district of Hoshiarpur, leaving 
Amin Chand and three other sons as 
well as grandsons as his representatives. 
It was not however, till 11th March 
1931 *tbat an application was made to 
bring upon the rscord the other legal 
vlbresentatlves of Mast Ram. An affi¬ 


davit was put in to the effect that 
the deponent Tulsi Ram lived in Garli 
in Kangra District while Mast Ram 
lived in Una Tahsil of the Hoshiai'inir 
District and that for this reason he 
only came to know of the death of 
the deceased 15 days before. When 
the legal representatives other than 
Amin Chand and Amin Chand came to 
know that this petition had been gran¬ 
ted subject to all just exceptions, they 
applied on 19th December 1931, to the 
effect that the appeal had abated so far 
as Mast Ram was concerned and tliat 
as it was a joint and indivisible decree, 
the appeal could not proceed against 
Amin Chand also. It was asked that it 
be held tliat the whole appeal had 
abated and was liable to dismissal. Ac¬ 
companying this objection was an 
affidavit to the effect that the appellants 
and their general attorney Gosain knew 
of Mast Ram’s death at or about the 
time he died and tliat Gosain in 
a suit pending in the Mandi State had 
on 30th June 1929, and on 3rd 
July 1929, asked for an adjournment 
because of the death of Mast Ram. It 
was further stated tliat relations bet¬ 
ween the parties were friendly, that 
Lamlera was only 35 miles from Garli 
and that the firm Chuni Lal-Tulsi Ram 
which is composed of two members, 
Tulsi Ram and Dhani Ram, knew of 
the death of Mast Ram. 

Tulsi Ram replied • to tliis affidavit 
with a counter-affidavit to the effect 
that though he was a resident of Garli. 
he usually resided at Hardwar where 
he carried on business and that he 
only came to know of the death of 
Mast Ram 15 days before he ap¬ 
plied for his legal representatives other 
than Amin Chand to be brought on the 
record. It has been established that 
Gosain, who was the general attorney 
of the plaintiff firm and whose power- 
of-attorney is on the record of the 
present suit, did get an adjournment 
at the time stated in the Mandi Courts 
because of Mast Ram's death. There 
is no affidavit on the part of Dhani 
Ram, the other member of the plaintiff 
firm, to the effect that he had no know¬ 
ledge of Mast Ram’s death. Further 
Tulsi Ram in his affidavit has carefully 
not disclosed who told him 15 days prior 
to his application that Mast Ram was 
dead. In these circumstances I would 
hold that there is no sufficient cause 
established on this record which pre¬ 
vented the plaintiff firm from continu¬ 
ing the appeal by bringing the legal 
representatives of Mast Ram on the 
record within the prescribed time. 
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Further, as laid down in Qalm v. 
Niua (1), if within 90 days from the 
death of a respondent no application 
has been made to implead his legal 
lepreseniatix e, the appeal against him 
abates automatically, and unless that 
abatement is set aside on an applica¬ 
tion under O. 22, R. 9 of the Code, 
within 60 days from the date of abate¬ 
ment or a period further extended in 
vinlu^ of S. 5, Limitation Act, the 
appeal is dead and it is not necessary 
that an order should have been passed 
declaring that an abatement has in fact 
taken place. In the present case, much 
more than 150 clays elapsed before the 
[application was made so that it behoved 
I the appellant to ask for the application 
iof S. 5, Limitation Act. In a decision 
dealing with that section a Division 
Bench of tins Court has held in George 
Gowshale v. Balak Ram (2), that it is 
the duty of the appellant to explain 
the delay for every day that elapses 
beyond the period allowed by the Li¬ 
mitation Act for filing an appeal. Even 
therefore if it was held that the plain¬ 
tiff firm only came to know of the death 
of Mast Ram 15 days before the ap¬ 
plication was put in, it would have to 
explain why it was necessary to wait for 
15 days before putting in the applica¬ 
tion. It follows that the application un¬ 
der O. 22, R. 9, Civil P. C.. was 
barred by time; for little attempt was 
made to argue before us that the ap- 
j>lication could not have been made 
sooner than 15 days from the date 
alleged that Tulsi Ram came to know 
of the death of Mast Ram. I 
may again add however that it cannot 
be held that the firm did not know 
of the death until 15 days before the 
application was put in. There' is ample 
authority to the effect that ^ mere 
ignorance of the law that an application 
is necessary or mere ignorance of the 
death of a respondent is not sufficient 
cause within the meaning of O. 22, 
R. 9, Civil P. C. Some of the autho¬ 
rities’ are as follows: Mir Nawab v. 
Hardeo (3), Hadu v. Lala (4), Inayat 
v. Ganga (5), Daya Singh v. Bata 
Singh (6), Jatnna v. Sarjit (7). Chunni 
Lai v. Kola Khan, {A. /. R. 1922 
Lah. 61), Ramperkash Dass v. Kt^nj 


1. A I R 1926 Lab 234=94 I C 422=7 Lab 
73. 

2. A I R 1027 Lab 717=103 I C 498. 

3. (1911) 60 P R 1916=12 I C 871. 

4. A I R 1914 Lah 123=21 I C 951=41 P R 
1915. 

5. (1916) 3 P R 1911=32 I C 829. 

6. (1916) 118 P R 1916=38 I C 7. 

7. A I R 1919 Lah 390=52 I C 610=67 P R 
1919. 
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Lai, {A. /. R. 1924 Pat. 126), Mo¬ 
hamad Askari v. Lalu (8) and many 
others. In the last three authorities 
it was said that a mere plea of ignor¬ 
ance of the death of an opposite party 
which took place months or years be¬ 
fore was not a sufficient ground for setting 
aside an abatement and that the per¬ 
son prosecuting a suit or appeal is 
bound to keep himself informed of the 
existence of his adversary. For all these 
reasons the application to bring the 
legal representatives of Mast Ram 
other than Amin Chand on the re¬ 
cord must fail. 

It was contended however that^ as 
Amin Chand, one of the representatives 
of the deceased, was already on the 
record and as he became the manager 
of the joint Hindu family, of which 
his father Mast Ram was the manager 
before him and of which the other sons 
were members therefore there was no 
necessity to bring the other legal re¬ 
presentatives on to the record as he is 
sufficiently represented by his father Mast 
Ram and his brothers and nephews. 
There is no doubt that if 
a suit is brought against the manager 
of a joint Hindu family, he suffi¬ 
ciently represents all the other mem¬ 
bers of the joint family, but this was 
not a suit against Mast Ram as ma¬ 
nager of a joint Hindu family by 
wliich it was sought to make the pro¬ 
perty of that family liable. It was a 
suit merely against Amin Chand and 
Mast Ram as two individuals. Had 
the plaintiff firm succeeded in getting 
a decree against them, they could only 
have proceeded against the property of 
Amin Chand and Mast Ram and if 
they constituted a joint Hindu family 
along with other persons only the 
shares of Amin Chand and Mast Ram 
in the property of that family could 
have been attached and sold. Besides, 
if the suit was against the manager 
or against the manager and the other 
members of an alleged joint Hindu 
family, many defences would be open 
to them which are not open to indi¬ 
viduals, such as inter alia joint fa¬ 
mily necessity, and the fact that the 
family was not joint. It cannot now be 
alleged at this stage that there is a 
joint family, for that would mean that 
an opportunity would have to be given 
to deny this fact. The ^suit has been 
tried and finished and it is not oj^n 
to this Court to conduct an inquiry 
into anything not raised in the siut. 
That would be an intolerable state of 
affairs tending to make litigation end- 

“8. (1918) 21 O 0 68=46 I 0 691l 
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less» The plaint and the pleadings 
would have to be amended and the 
suit retried and the appeal heard on 
a new allegation. This proposition has 
only to be stated to be rejected. 

It was next contended that though 
A-tnin Chand and Mast Ram were sued 
as individuals, they were in r^hty a 
firm and could have been sued under 

O. 30, R. 1, Civil P. c., in the 
name of the firm and if that had been 
done under O. 30, R. 4, Ci\nl 

P. C. it would not have been necessary 

to join the legal representatives of 
Mast Ram as parties to the suit. This 
is correct, but the fact remains that the 
defendants wrere sued as two indivi¬ 
duals and not as a firm, the allegation 
being that they were two agents and 
two partners of the plainliff ^ 

similar case is reported in S/iri Chand 
V. Bansidhar (9). In it plaintiffs, 
who were the owners of a firm sued m 
their individual names to recover money 
due to the firm and obtained a decr<^. 
During the pendency of an app^l by 
the defendants one of the plaintirts- 
respondents died and the appeal abated 
so far as his heirs were concerned. It 
was held that as the suit was not 
brought in the name of the firm and 
the decree of the lower Court was in 
’favour of the plaintiffs jointly and there 
was nothing to show the interest of 
each of the plaintiffs in it, the enure 

• appeal abated. With all respect I agree 
with the principle underlying this de¬ 
cision. O. 30, R. 1, is merely per¬ 
missive. If it is followed then O. 30, 
R. 4 applies but not otherwise. As 
the two defendants were not sued as 
a firm therefore it was necessary to 
bring the representatives of the de¬ 
ceased Mast Ram upon the record. An 
analogous case, namely, Chandulal v. 
Khushali Ram, {A. /. R. 1930 Lah. 
174) has also been referred to. A 
Single Judge of this Court in Umrao 
Singh V. Kapuria, (A. 1. R. 1930 
Lah. 651), held that when the ques¬ 
tion arose whether an appeal abates 
in toto, the matter must be decided 
by reference to the decree from which 
the appeal is taken just as in suits 
this matter is decided with reference 
to the plaint. The decree in the case 
before us was a money decree in fa¬ 
vour of Mast Ram and Amin Chand 
.as individuals. It follows that the ques¬ 
tion of abatement in this case must be 
decided by reference to the decree and 
and it cannot be allowed to be urged 
that the two defendants in reality com- 
g>rised a firm who were in partners hip 

9. 186 I 0 246^ 


with the plainliff firm and also acted 
as their agents. 

Lastly, it was conlcndcd that at was 
sufficient that one of the legal repre¬ 
sentatives of Mast Ram, namely, Amin 
Chand was already on the record. It 
was liowevcr been held in A'tiihamnwd 
liassa/i v. Inayaf Hussain, {A. /. R. 
1927 Lah. 94) by a Division Bench 
of this Court consisting of 
Hon’ble the Cheif Justice, and 
my learned brother Aglia Hai¬ 
dar that the expression “legal re¬ 
presentative*’ means and includes one 
person as well as several persons ac¬ 
cording as they represent the whole 
interest of the deceased person. Clearly 
in the present case Amin Chand does 
not represent the whole interest of the 
deceased Mast Ram and it was neces¬ 
sary to bring all the persons represent¬ 
ing that interest on to the record. For 
the reasons given I would hold that 
tlie appeal has abated so far as Mast 
Ram is concerned. It was conceded 
tliat this meant that the appeal must 
be held to have abated in toto. I would 
accordingly dismiss it with costs, dhis 
order disposes of the appeal and of 
the miscellaneous petition. 

Agha Haidar, /.—I agree. 

M.N. ’ Appeal dismissed. 
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Hapiuson and Agha Haidar, JJ. 
Mukand Plaintiff—Appellant. 

Y. 

Waziruddin — Deft — Respondent. 

First Appeal No. 1167 of 1927, De¬ 
cided on 8th February 1933. ^ 

(a) Custom (Punjab)— Alienation—Setting 
aside—Gaps between son in existence and 
subsequently born sons—Gaps not bridged by 
begetting of subsequently born son or exis¬ 
tence of reversioner—Subsequent son cannot 
challenge alienation—Hindu Law. 

Where there are gaps between the death of tiie 
son who was in existence at the timo of the alie¬ 
nation and tho birth of the subsequently born 
son challenging that alienation and the gaps aio 
not bridged over cither by the fact that the sub¬ 
sequently born son had been begotten or any re¬ 
versioner had been in existence, the subsequently 
born son cannot challenge the alienation merely 
in virtue of his elder brother having been m exis¬ 
tence at the time of the alienation. [P ^0 O ij 

(b) Custom (Punjab)— Alienation—Burden 
of proof—Vendee previous mortgagee K«te 
that vendee must prove necessity applies 
only if plaintiff U entitled to challenge— 

^Iriie** rule that a vendee who was also the pre¬ 
vious mortgagee so far as certain 
cerned, is seized with Peculiar knowledge, and it 
is for him to show that necessity existed fo' 
items applies only if the plaintiff e^^RIed to 
challenge the alienations. ^ 
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(c) Custom (Punjab)—Alienation ~ Failure 
of consideration in part—Hindu Law. 

Drovra'^T'^’ 11.000 •■‘ro not 

prosed to base been for ncccscity, the sale must 

scana, q 2j 

Nand Lai and Singh —[ox Kv- 

pellanfc. 

Azimullah for Respondent. 

plaintiff, Mukand 
pingJi, lb the only surviving son of the 
a e Sardar Kartar Singh. He brought 
this suit challenging nvo alienations 

dated 9 th January 1915, being for 

15th June 1915 being for Rs. 11,000. 
The def^dant vendee is Hakim Wazir- 
uddin. The suit has been decreed re- 
garding the first alienation for Rs. 200 
and has been dismissed regarding the 

plaintiff has appealed and 
the defendant has presented a cross- 
appeal ^ The plaintiff unfortunately has 
made lus task very much more difficult 
by failing to Iiave many relevant docu¬ 
ments printed. The details of the con- 
sideiation for the larger sale are given 

paper book. 

Uut of these it has been held that 

proved for 

Ks. 1,072, or roughly 1/lOth of the 
total consideration. It hhs now to be 
seen whether counsel has succeeded in 
showing that any further items should 
be disallowed and, if so, whether the 

1 items when added to 

KS. 1,072, forms such a fraction of the 
total as to justify the nature of the 
deed being changed, tliat is to say, the 
sale being converted into a mortgage. 
At the very outset a point of import¬ 
ance arises regarding the previous 
mortgages. The learned Subordinate 
Judge has held as regards the first deed 
dated 16th May 1899 for Rs. 1,400 
that at the time the alienation was 
effected no son of the late Sardar was 
in existence, and as it has not been 
showm that there was any other per¬ 
son alive who was capable of challeng¬ 
ing the alienations, they became abso¬ 
lute and could not be challenged in 
this suit. Counsel has pointed out that 
there is a mistake regarding the dates 
of birth of the sons of Sardar Kartar 
Singh. The correct dates are as fol¬ 
lows : 

Mohindar Singh born on 10th September 1898, 

died 28th October 1900. 
Amar Singh born on 27th September 1900, 

died 28th November 1901. 
Bakhtawar Singh born on 14th May 1903. 

died ^ 13th January 1904. 
The present plaintiff was bom on 
7th August 1905, and two younger sons 
born in 1912 and 1914 respectively 


have both died. One of these Harchand 
Smgh was impleaded as a plaintiff at 
the time the suit was instituted but died, 
while the case was proceeding. The 
pl^ntiff son Mukand Singh was not 
alive at the time of this alienation. The 
eldest son Mohindar Singh was. There, 
^eing two definite gaps between the’ 
death of, Amar Singh and the birth of,J 
Bakhtawar Singh, and the death of 
fahhtawar Smgh and the birth ofi 
Mukand Smgh, and those gaps not be¬ 
ing bndged over by the fact that the 
subsequently born son had been be¬ 
gotten or any reversioner, being shown 
to have been in existence, the question, 
is whether the plaintiff can challenge 
the alienation merely in virtue of his 
elder brother having been in existence 
at the time of the alienation though he 
died in the following year. It appears 
to us quite clear that he cannot. AUow- 
mg the usual nine months, there was an 
mterval of eight or nine months bet¬ 
ween the death of Amar Singh and the 
date on which Bakhtawar Singh was 
begotten; and similarly, there was an 
interval of eight or nine months bet¬ 
ween the death of Bakhtawar Singh and 
the begetting of Mukand Singh. It| 
not being sho\m that there was a re¬ 
versioner in existence during these in¬ 
tervals, the alienations could not be 
challenged during such intervals, and 
therefore no subsequently born person 
could possibly do so as the alienations 
had become indefeasible and absolute. 
For different reasons therefore from 
those given by the learned trial Judge 
we come to the same conclusion as 
regards item (a), that the present plain¬ 
tiff cannot challenge it and this in spite 
of the fact that it was in vendee’s own 
favour. Counsel reUes on a Full Bench 
ruling Jowala v. Hira Singh (1). This 
ruling has nothing to do with the ques¬ 
tion and merely lays down that it is 
necessaiy that a reversioner in a position 
to challenge! alienations should be in. 
existence in order that a son begotten 
by the owner after the date of the aliena¬ 
tions can contest the alienations. 

Out of the total of Rs. 11,000,. 
Rs. 7,000 represent prior mortgages. 
Two items representing cash payments 
have been disallowed in full and one 
item (n) has been allowed in part, the 
portion allowed being an old mortgage 
of the year 1896. Coimsel contends 
that, as laid down in Jhandu v. Niamat 
Khan (2), the present vendee being 
also the previous mortgagee so far as 

1. (1903) 65 P R 1903=117 P L R 1903 (FB}". 

2. A I R 1920 Lah 279=64 I 0 842=1 Lah. 
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b^ain items are concerned, he is sci/od 
TOth peculiar knowledge, and that is 
is for him to show that ncccssiiy existed 
for these items. This will only be the 
case if the plaintiff is entitled to t Ual- 
Jlenge the alienations, and as regarcls 
the alienation of 16th May 1899, he is 
not, for the reasons set oat above. Tor 
the rest it is quite clear that a vast 
majority of the mortgages wore in 
favour cf other persons. Counsel also 
cited tiari Singh v. Harnam Singh (3). 
As tins laid down it was the duty of 
the subsequent vendee to prove necessity 
for the previous mortgages in his own 
favour. The only such mortgage in tliis 
case was item (c) for Rs. 650. Counsel 
•wishes us to hold that item (d) a mort¬ 
gage-deed dated 9th October 1914, was 
also in favour of the vendee, and as 
showing this he relies on the evidence 
of Sundar Singh, D. W. 17. It is 
impossible for us to say whether this is 
correct as the document is not before 
us, and the statement of tliis witness 
merely deals with its contents. The 
record is by no means clear, and at an 
earlier stage of the argument it was 
contended that this document was in 
favour of one Badar Din, D. W. 8, 
who says that the land was mortgaged 
to him for Rs. 1,200, and that there 
were two mortgages for Rs. 800 and 
Rs. 400 respectively. The lower Court 
has held that this item represented a 
mortgage in favour of Badar Din, see 
p. 28 of the paper book. The reasons 
for holding that the balance of Rupees 
250 was for necessity convinced the 
trial Judge and were not challenged in 
the course of arguments. The only 
possible item, therefore regarding which 
it can be said that there was no satis¬ 
factory evidence of necessity, is item (c) 
in favour of the vendee himself. 
Ex. D-5, for Rs. 650, and if this item 
be disallowed, it swells the total to 
Rs. 1,722 out of Rs. 11,000. The 
remaining items are, in our opinion, 
fully established both as to the passing 
of consideration and as to necessity for 
the same, they being just antecedent 
debts in favour of third parties. Tak¬ 
ing the most favourable view pos¬ 
sible to the plaintiff the total of 
Rs 1 722 out of Rs. 11,000 are not 
proved to have been for necessity, and 
the sale must stand, and the appeal be 
dismissed with costs and I would order 

accordingly. . , , 

Agha Haidar, 3 .—I agree. 

^ Appeal dismissed. 


3. A I R 1&27 Lah 118=100 I C 2C9. 
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Ibiini:, .1. 

Mtilttu'a Mill —! >oi':rGO-lK)l(lor —Api-rl 

lant. 

V. 

Siiiuh'r — .Iu(lj?inoul-(lel>Lor - 

Kesj'ondont. 

Misc. First Appeal No. 697 of 19H2. 
Decided on 17tli .Tiinuarv 19d8. 

(a) Civil P. C. (1908). S. 47 —Order deter¬ 
mining substantial question in regard to 
satisfaction of decree is appealable. 

.•\n assignee of a mortgage-docseo sought to still 
the land covered by the .niortgago in exi-. utioii 
of bis decree. The jndgment-dobtor contended 
that tbo mortgagee had been in po.ssC'Sion of tin- 
land and bad realixod more than tbo amount 
under the decree. The objection was upheld i)> 
tbo executing Court:' 

Held: the order was one which detevinincd a 
substantial cjucstion affecting the rights of the 
parties in regard to the satisfaction of tho decree 
and that it was appealublo under S. 47. Chi' 
P. C. (.P 302 C F 

(b) Civil P. C. (1908). O. 34, R. 5—Mort* 
gagor can redeem before properly is actually 
sold. 

Even after the passing of the final decree, it is 
open to the mortgagor to redeem the property 
before it is actually sold: AIR 1920 All 136 and 
AIR 1922 Pnt 92. Eel on; 81 Cnf 863 and 25 
Mad 244 (P B), Ref. IP 302 C 1} 

(c) Civil P. C. (1908), O. 34, R. 5—Mort¬ 
gagor's right to redeem after decree for sale 
—Amount to be paid is that mentioned in 
mortgage-decree. 

Where a mortgagor wants to redeem the pro¬ 
perty after the decree for sale obtained by the 
mortgagee, he must pay tho amount mentioned 
in the mortgage-decree for redemption. He can¬ 
not ask the mortgagee to account for the profits 
subsequent to the date of the decree for sale as tho 
mortgagee is deemed to have given up all rights 
under mortgage after such decree. If the mort¬ 
gagee has realized unlawfully anything, the mort* 
gager may be entitled to recover the same by 
separate proceedings; A I It 1924 P ^ ^ 2] 

Dev Raj Sawhney and Balmolcand 
Bhaiia —for Appellant. 

J)in Dial —for Respondent. 
^Judgment .—This is an appeal arising 
out of execution proceedings relating ti^ 
a decree based on a mortgage. The 
material facts may be very briefly^ stated 
as follows: A preliminary decree under 
O. 34, R. 4, was passed in favour of 
one Dr. Paira Mai for Rs. 7,000, odd 
on 4th April 1928 and a final decree 
followed on 18th July 1928. The mort¬ 
gage comprised certain shops and land. 
In execution, the shops were first sold 
and purchased by Malawa Mai, who liad 
become entitled to a prior encumbrance 
on the shops by purchase of previous 
mortgagee’s rights. Malawa Mai paid 
Rs. 5,441 to Dr. Paira Mai after de- 
ducting his prior charge of Rs^ 21,OOU- 
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Tlicre was some dispute between Ma¬ 
lawa Mai and Dr. Paira Mai as re¬ 
gards their respective claims, but even¬ 
tually the matter was compromised and 
Dr. Prdra Mai assigned his claim for 
the remaining balance of his decree 
^Rs. 4,143) to Malawa Mai. Malawa 
Mai then applied for oKeciUion of the 
balance of the decree thus assigned to 
him and sought to sell the land covered 
by the mortgage. The judgment-debtor 
rni"=od various objections, claiming inter 
alia th.at the decree had been already 
•satisfied (vide his application dated 6th 
October 1930). This application was 
rejected and the appeal to the High 
Court from that order also proved un¬ 
successful, The judgment-debtor there¬ 
after raised ^in objection that the mort¬ 
gagee had been in possession of the 
land and had realized more than the 
balance of the decree which was alleged 
to be still outstanding and hence the 
land could not be sold. The executing 
Court upheld this objection and directed 
that accounts should be taken for the 
purpose. From this order the present 
appeal has been preferred. 

A preliminary objection was raised 
that no appeal was competent, but there 
does not appear to be any force in tins 
objection. The order under appeal de¬ 
termined a substantial question affecting 
the rights of the parties in regard to 
the satisfaction of the decree and an 
appeal is, in my opinion, therefore 
petent under S. 47, Civil P. C. On 
merits, the learned counsel for the ap¬ 
pellant has urged that the question of 
accounts could not be raised after the 
passing of the final decree and secondly 
that the matter was at any rate res 
judicata. As regards the first point, the 
learned counsel for the respondent made 
it clear that he wished to press the ob¬ 
jection raised by his client only as 
regards profits enjoyed during the 
period subsequent to the passing of the 
final decree. This objection could not 
obviously be taken dudng the proceed¬ 
ings between the preliminary and final 
decrees. The learned counsel for the 
appellant urged that after the passing 
of the final decree the executing Court 
could not go beliind the final decree 
and could only sell the property as 
directed by that decree and there could 
therefore be no question of going into 
accounts for the purpose of redempUon 
thereafter. The learned counsel for the 
respondent on the other hand had con¬ 
tended that even after the passing of 
the final decree it is open to the naort- 
gagor to redeem the moitgaged property 
b^eforc it is actually sold, by depositing 


the amount due to the mortgagee. Ir 
support of this argument the learned 
counsel relied upon Mehdi Hasan v. 
Ismail Hasan (1) and A. /. R.. 1922 
Pat. 92, which support his contention. 
Even under the corresponding oldS. 89, 
T. P. Act, it was held that the sale 
of mortgaged property could be stopped 
by payment of the amount due with 
costs before the sale is. actually effect¬ 
ed: cT Bibijan Bibi v. Sapshi Bewah 
(2) and Mallikarjunadu Sheiti v.Linga- 
murthi (3), but the position is clearer 
under O. 34, R. 5, Civil P. C., as 
pointed out in Mehdi Hasan v. Ismail 
Hasan (1), as the words “and thereafter 
the defendant’s right to redeem and 
the security shall both be extinguished” 
occuring in S. 89 (old, T. Act, 
1882, have been omitted in O. 34, 
R. 5, Civil P. C. 

Taking it however that the mort¬ 
gagor’s right to redeem has not become 
extinct, the question still remains as to 
the amount of payment of which ^ is 
entitled to redeem the property. 
amount has already bron determined 
by the mortgage-decrees which directed 
a certain amount to be paid by a cer¬ 
tain date and in default of payment by 
the said date, the mortgaged property 
to be sold. The contention of the respon¬ 
dent is that the mortgagee is still m 
possession of the mortgaged land 
through tenants and that he is liable to 
account for the profits of the land re- 
alized by him. Appellant demes that 
he has been in possession or liaS re¬ 
alized any such profits after the final 
decree. Besides this ,it seems that the 
appellant was not entitled at all to keep 
the mortgaged property or reaUze its 
profits after the decree for sale. It 
was held by their Lordships of the Privy 
Council in Ramesliwar Singh v. Hiien- 
dra Singh (4) that once a holder of a 
mortgage-decree asks for and obtains 
a decree for sale, he must be deemed 
to have given up all rights under the 
mortgage. Consequently the profits or 
the mortgaged land could not be law¬ 
fully realized by the mortgagee after 
the decree for sale. The mortgagee 
has denied haidng realized any such 
profits and in any case the profits can¬ 
not be said to have been realized on 
the footing of the mortgage and the 
matter cannot therefore be gone into 
in these proceedings. If the mortgagee 
lias unlawfully realized anything the res¬ 
pondent may be entitl ed to recover it 

1 . A IB 1920 All 136=56 I C 172=42 All 517- 

2. (1904) 31 Cal 863=3 C W N 684. 

3. (1902) 25 Mad 244=12 M L ^ 279 

4. A I R 1924 P C 206=82 I 0 794 (P C). 
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by separate proccccUngs and it would be 
open to liiin to take steps to do so, 
if so advised. 1 am ihcvcfore of opinion 
that the question of accounting' for the 
profits of land cannot be raised at this 
stage in these proceedings. In view 
of the above finding it is unnecessary 
to discuss the question of res judicata. 

I accept the appeal and set aside the 
order of the learned Subordinate Judge 
directing inquiry into the question of 
the accounts of the profits of the land. 
In view of all the circumstances I leave 
the parlies to bear their costs. 

K.S. Appeal accepted, 

A. I. R. 1933 Lahore 363 (1) 

.Tai Lal, J. 

Parma Nand —Plaintiff —Appellant. 

V. 

Notified Area Committee, Sheikhiipura 
—Defendant—Respondent. 

Second Appeal No. 1378 of 1932, 
Decided on 7tb March 1933, from decree 
of Senior Sub-Judge, Sheikhupura, D/- 
1st July 1933. 

Civil P. C. (1908), S. 102—Suit to recover 
compensation for loss suffered on account of 
percolation of drain water is suit of small 
cause nature—Provincial Small Cause Courts 
Act (1887), Art. 35 (h) (ii). 

A suit for recovery of Rs. 150, compensation 
for loss suffered by the plaintiff on account of 
negligent construction of drain by the defendant 
and consequent percolation of water under the 
foundation of the plaintiff's shop, is a suit of 
the nature of a small cause and hcncc second 
appeal is incompetent. Provincial Small Cause 
Courts Act, Art. 35 (h) (ii) does not help the 
plaintiff. [P 363 0 1, 2] 

Mehr Chand —for Appellant. 

H. C. Kumai —for Respondent. 

ludgpent. — A preliminary objection 
that a second appeal does not lie in this 
case has force. The suit was for re- 
' covery of Rs. 150, compensation for 
loss suffered by the plaintiff on account 
of negligent construction of a drain by 
the defendant in the notified area of 
Sheikhupura in front of the plaintiff’s 
shop. It was alleged that by the negli¬ 
gent manner in which the drain was 
built, the plaintiff’s shop fell down. 
The Senior Subordinate Judge on ap¬ 
peal differed from the trial Court and 
held that the suit was barred by time, 
and the plaintiff has presented this 
second appeal. 

The question is whether the suit is 
of the nature of a small cause or whe¬ 
ther, as claimed by the appellant, it is 
an unclassed suit. The appellant con¬ 
tends that it is an unclasse'd suit be¬ 
muse its cognizance by a Small Cause 
Court is barred by (h) (ii), Art. 35, 
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Sch. 2. Provimiai Small Cause (‘mirls 
An, wlii<'l\ except^ from the jurisdit lion 
of such Coiirls a suit lor conipensalion 
for an act which is, nv save for ilic 
provisions of Cl^np. 4, T^ciial Cotlc. 
would l‘>c. an olTcnrc puni'^hablc under 
Chap. 17 of llic said Code. No other 
clause is relied on by the appellant’s 
counsel and apparently there is none. 

I do not think that the clause relied 
upon by him helps him. By no stretch' 
of language the act of the Committee 
of the Notilied Ai'ca in negligently con- 
slrucling the drain in front of the plain¬ 
tiff’s house would fall within the defini¬ 
tion of mischief as contained in the 
Penal Code. Damage to the plaintiff is 
alleged to have been caused by the 
negligent construction of the drain and 
the consequent percolation of water 

under the foundations of the shop. No 
direct authority is cited on cither side, 
but the matter, in my opinion, admits 
of no doubt. I hold therefore that litis; 
second appeal is incompetent. I am 

not prepared to treat the memorandum 
of appeal as a petition for revision. 
The appeal is dismissed but I leave the 
parties to bear their own costs. 

v.s. Appeal di-imissed. 
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Tek Chand and Monpoe, JJ. 

Mt. Chando and anoihci —Appellants, 

v. 

Badha Sham and others — Respon¬ 
dents. 

First Appeal No. 492 of 1920, De¬ 
cided on 5th December 1932. 

Hindu Law—Father—Alienation—Aliena* 
tion of ancestral property challenged by 
sons on basis of immorality — Character of 
alienor at time of alienation only is rele¬ 
vant. 

Whore an alienation by a Hindu father of 
ancestral property is challcnRod on the basis 
of immorality the only point relevant to such 
dispute is the character of the alienor at tiio 
time when the alienation in question was made. 
Any evidence relating to his alleged immorality 
several years after that date cannot have any 
bearing on the issue. Kvery debt of an immoral 
person cannot be iJresumed to be immoral, and 
it is a settled proposition of Hindu Jaw that in 
order to escape liability for a particular debt of 
the father, the son has to establish direct con¬ 
nexion between the debt and immorality: AIR 
1928 Laft 83; AIR 1921 Lah 206 and 68 P R 
1917. Reion. [P3C5C1,2] 

Kishan JJayal, Bishan Narain and 
Ajit Prasada —for Appellants. 

J. N. Aggarwal and S. L. Ptiri for 

Respondents. _ . 

Tek Chand, /. — The following 
pedigree table will be helpful in under¬ 
standing the facts of this case: 
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KANHAYA IjAL 
1 


I 


Salek Chand 

1 

Tek Chand 
mortgagor 
defendant 2 
1 


Goverdhan Das 

I 


r 1 I 

Pala Mai Bija ?klal Kaka Mai 


I 


I 


Dachhmi Narain Radhe Sham Shib Shankdar 
born in 1902 minor plaintifi 1 minor 
and died in 1920 birth entry plaintig 2 

not traced born on 17th 

October 1911. 


Salek Chand died early in the nine¬ 
ties of the last century leaving an in¬ 
fant son, Tek Chand. His cousins, Pala 
Mai and others, sons of Goverdhan 
Dass, took exclusive^ possession of the 
entire property, which consisted ^ of 
several houses and shops and a flourish¬ 
ing drapery business at Delhi, and set 
themselves up as sole owners thereof. 
Accordingly on 15th March 1898 a 
suit was brought on behalf of lek 
Chand, who was then a minor, agamst 
Pala Mai and his brothers, for parU- 
tion of ancestral properties, dissolution 
of the family partnerslup and rendition 
of accounts. This suit was decreed by 
the chief Court on 7th December 1901; 
the partnership was dissolved and direc¬ 
tions given for taking of accounts and 
partition of the immovable properties. 
Tek Chand did not however come into 
possession of the property for the judg¬ 
ment-debtors managed to keep the liti¬ 
gation alive in the execution depart¬ 
ment for thirteen long years, during 
wliich the case came up to the chief 
Court on no less than six occasions. 

During the pendency of this litiga¬ 
tion, on 15th February 1908, Tek 
Chand executed a deed of mortgage m 
favour of Jugal Kishore, husband of 
Mt. Raj Dulari, defendant 1, in respect 
of his half share in three houses, f 9 r 
which a decree had been passed in 
Ids favour, but of which possession had 
no** been delivered to him. The deed 
was registered on 21st February 1908, 
when a sum of Rs. 4,807-8-0, was paid 
in cash by the mortgagee to the mort¬ 
gagor before the Sub-Registrar and 
the mortgagor admitted receipt of the 
remaining Rs. 192-8-0. The^principal 
sum was to carry interest at Re. 1-2-0 
per cent i>er mensem and the term of 
the mortgage was fixed at six months, 
during which the mortgage was to be 
redeemed. On default the mortgagee 
could recover the amount due to him 
by sale of the mortgaged properties. 

The mortgagor having failed to pay, 
Mt. Raj Dulari, widow of Jugal 


Kishore, who had died in the mean- 
'’jne, brought a suit on 15th March 
1911, for recovery of the principal and 
interest due on foot of the mortgage by 
sale of the mortgaged properties. In 
this suit a preliminary decree for 
Rs, 8,003-4-10, was passed on 5th. 
June 1911, it being ordered that out of 
the decretal amount Rs. 6,911-12-0, 
was to carry interest at Re. I-2-0 per 
cent per mensem from the date of the 
suit till realization. The decree also 
provided that if the sale proceeds of the 
mortgaged properties were found in¬ 
sufficient to pay off the decretal amount 
in full, the decree-holder would be at 
liberty to apply for a i>ersonal decree 
for the balance against the judgment- 
debtor. Nothing having been paid dur¬ 
ing the time fixed, the decree was made • 
final on 10th October 1912. The mort¬ 
gaged properties were sold in due 
codrse but the judgment-debtor raised 
numerous objections, urging that the 
sale had not been properly pubUsIied 
and conducted. Enquiry into tlus mat¬ 
ter dragged on for several years; but 
eventually the objections were overruled 
and the sale confirmed. 


Tliis however opened another c^^apter 

.n the litigation relating ^ 
perties, for on 15th 0 <^tober 1922 the 
Dresent action was started by Radhe 
Sham and Shiv ^h^^ar minors sons 
of the mortgagor, Tek Chand, * 0 ^ a 
declaration that the 

Diised in the mortgage, effected by 
their father in favour of Jugal Kishore, 
on 21st February 1908, were ancestral 
in his hands, that the mortgage had 
not been effected for full consideration 
and was without necessity, and was 
and void agamst their rights It 
also alleged in the plaint tl^at the 
tiffs’ father was a person of i^mom 
character, and that whatever considera¬ 
tion he had received from the mon 
gagee had been spent by on 

moral purposes. Tek Chand was ^ 
pleaded as a defendant in the 

he did not appear, and 

ex uarte against him. The suit was 

resisted brnt. Raj Dulari.. She denied 

that Tek Chand had led an immoral lif 

orlhlrthe debt in question was tainted 
with immorality She also pleaded that 

the mortgage had been^ h mi the 
legal necessity and was binding on 
pllintiffs; and that even if necessity for 
the mortgage could not be strictly P 
ved, the plaintiffs’ interest m the ] 
fa: ..ily properties had been 
in execution of a decree obtained ag 
their father. 
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The learned Subordinate ludj^c was 
of opinion that there was evidence on 
the record that the morlRagror was a 
person of dissolute habits and had 
wasted a good deal of property in de¬ 
bauchery. He found however that there 
was no proof that the debt in question 
was tainted with immorality. He fur¬ 
ther held that necessity for the mort¬ 
gage had not been established, and 
consequently he decreed the suit, grant¬ 
ing the plaintiffs the declaration asked 
for. Mt. Raj Dulari, defendant,^ has 
preferred a first appeal to this Court 
and we have heard lengthy arguments 
from Mr. Kishan Dayal on behalf of the 
appellant and Mr. Jagan Nath Aggarwal 
for the plaintiffs-respondents. In the 
lower Court issues were raised as to 
the ancestral nature of the properties in 
dispute and the passing of the consi¬ 
deration. The learned Subordinate 
Judge decided the first point in favour 
of the plaintiffs and the second, of the 
defendant. These findings have not been 
challenged before us and the argument 
has proceeded on the assumption that 
-the proi^rties were ancestral and that 
full consideration had passed. The learn¬ 
ed Subordinate Judge has not iscussed 
at any length the evidence relating to 
the alleged immoral and dissolute habits 
of the mortgagor, and we find that his 
finding on this point is highly unsatis¬ 
factory. To begin \vith, he has observed 
that Tek Chand Irad apparently started 
litigation with his cousins, Pala Mal, 
etc., 

“in order to find money from his own share of 
the ©state for his immoral and extravagant 
•pursutta.” 

There can be no doubt, that tlus is 
a gratuitous assumption, for which there 
is no justification whatever on the re¬ 
cord. As stated already, the partition 
suit was started by Tek Chand’s mother 
when he was an infant, and the occa¬ 
sion for the litigation was his wrongful 
exclusion from the joint family properties 
and the drapery business by Pala Mal and 
his brothers, who were denying that Tek 
Chand had a'share in thim. Tek Chand 
himself was 12 or 13 years of age at 
the time and it is absurd to suppose 
that the suit had been brought with a 
view to find money for immorality in 
the future. Again, the learned Judge 
has not found that Tek Chand was 
leading an immoral life in 1908. It is 
hardly necessary to point out that what 
is relevant to the decision of the pre¬ 
sent dispute is the character of the 
alienor at the time when the alienation 
in question was made. Any evidence 
relating to his alleged immorality seve¬ 


ral years after that dale, and when he 
had conic into possession of his share 
in the joint propreties after protiartcd 
liligaliou with liis cou.sins, cannot have 
any bearing on the issue before us. 
Now, most of the witnesses produced 
by the jdaintilTs impute immoral liabits 
to the mortgagor in years subsequent 
to the mortgage. Mr. Jagan Nath 
Aggarwal lias admiiled that this is so, 
but lie lias referred us to the evidence 
of Mool Chand, (P. W. 10), Raghu 
Nath Sahai. (P. W. 12), Bansi Dhar, 
(P. W. 14) and Mt. Sundar Jan. 
(P. \V. 24), who have deposed to liis 
immorality at a time prior lo 1908. 
Their evidence however is of the vaguest 
possible kind and is on the face of it 
unreliable. I hold therefore that it lias 
not been proved that Tek Chand led 
an immoral life at or before the execu¬ 
tion of the mortgage-deed. 

It may further be pointed out that 
there is no proof whaleier on the re¬ 
cord, that the mortgage-debt in ques¬ 
tion was in any way tainted \vith im¬ 
morality. l£\’cry debt of an immoral 
person cannot be presumed to be im¬ 
moral, and it is a settled proposition of 
Hindu law that in order to escape liabi¬ 
lity for a particular debt^ of the father, 
the son has to establisli direct connexion 
l>etween the debt and immorality, Ulfat 
Rai V. Tej Narain (1) and Ram Rattan 
V. Basant Rai (2) and Jndar Narain v. 
Nanak Chand (3), (pp.. 206 - 7 ). (Af^cr 
weighing the evidence his Lordsmp held 
that the transaction was binding on the 
plaintiffs, under the circumstances and 
proceeded). In view of my finding on 
the question of necessity, it is not neces¬ 
sary to decide whether the suit is or is 
not within limitation. In my opimon, 
the plaintiffs have failed to establish 
their claim. I would accordingly ac¬ 
cept the appeal, reverse the judgment 
and decree of the learned Subordinate 
Judge and dismiss the plaintiffs' suit 
with costs throughout. 

Monroe, J. —I agree. 

v.s. Appe al allowed. 

~1. A I R 1928 Lah 8S=10C I C 170=8 Lab 
632. 

2. A I R 1921 Lah 205=64 I C 121=2 Lah 
263. 

3. (1917) 66 P R 1917=32 I O 454. 

A. I. R. 1933 Lahore 365 

Tek Chand and Monroe, JJ. 

Bartap Chand and others Appellants. 

V. 

Mt. Mahhni and Respondents. 

Civil Appeal No. 2983 of 1926, De¬ 
cided on 7th December 1932. 
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(a) Hindu Law—Widow—Absolute estate 
Conferred by will—Gift over does not cur¬ 
tail it. 

If an estate is given in terms which confer an 
ab.-oliite estate on the donee and then further in¬ 
terests arc given merely after, or on the termina¬ 
tion of, that donee’s iutorcst, his absolute in¬ 
terest is not cub down and the further interests 
fail. [P 368 C 2] 

Where the intention of the testator is mani¬ 
festly to confer absolute estate on donees who 
were Hindu widows with ’full powers of aliena¬ 
tion a gift over will not curtail it: A J /? 1921 
Lah 11 and A I i? 1929 Cal SOl,/?«•/. 

[P 36S C 2] 
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(b) Civil P. C. (1908), O. 9. R. 9—Condi¬ 
tion of applicability. 

In order to make O. 9, R. 9 applicable, it is 
necessary to show (l) that the subsequent suit is 
instituted by the same plaintiff or by person 
claiming under him and (2) that the cause of ac¬ 
tion is the same. [P 368 0 2] 

J. N. Aggarioal and Bhagat Govind 
Das —for Appellants. 

Kislian Datjal, Bhagat Dayal, Biskerv 
Narain and Din Dayal Kapur —for Res¬ 
pondents. 

Tek Chand, J .—In order to under¬ 
stand the facts of this case it is neces¬ 
sary to refer to the following pedigree- 
table : 


MANGIiU SHAH 

I 


I 

Kattu Shah 


! 

Jawahira Shah=Mt. Lachhmi 

I 


9 

ilt. Amir Devi 

Hohra Shah 

I 

Mt. Bhagsudi, widow of Mb. Jawai, defendant 8 
Mohra Shah docs not claim inheritance. 

I 

I 

T ■■■■ ■ ! I 

Mt. Jamna Mt. Lakho Mt. Sarasti wife 


(died sonless.) 


of Brijlal 

Chanan daughter’s son 
of Mt. Sarasti 
defendant 


I 

Diwanchand, 
defendant 1. 


1 

Balmokand, 
defendant 2. 


I 

Gokalchand, 
defendant 3. 


1 

Partab, 
defendant 5 


I 

Mt. Mano, daughter of 
Mt. Lachhmi 

I 

Mt. Makhni, daughter of 
Mt. Mano, plaintiff 1 

Narain Singh, plaintiff 2» 


I 

Mt. Kalo 


' I 

Mt. Sitan alive 
defendant 7. 


I 

Kalyan Singh, 
defendant 6. 


Kattu Shah and Jawahira Shah, sons 
of Manglu Shah, were well-to-do 
Khatris of Thatha, tahsil Pindigheb, 
Attock District. Jawahira Shah was son¬ 
less but had two daughters, Mt. Mano 
and Mt. Amir Devi, from liis wife Mt. 
Lachhmi, Kattu Shah had a son Mohra 
Shah who was married to Mt. Bhag¬ 
sudi. Mohra Shah predeceased his fa¬ 
ther and uncle. The exact date of his 
death is not known but all parties are 
agreed that he had died some time be¬ 
fore 1883. He had no son, but left 
him surviving five daughters, Mt. Jam¬ 
na, Mt. Lakho, Mt. Sarasti, Mt. Kalo 
and Mt. Sitan. Of these Mt. Sitan alone 
is alive and is defendant 7 in the case. 
The other daughters are represented by 
their descendants, defendants 1 to 6. 
A few years after Mohra Shah’s death, 
Jawahira Shah also died in 1884. His 
wddow Mt. Lachhmi and his daughters 
Mts. Mano and Amir Devi continued 
to live amicably with Kattu Shah till 
his death in 1892. On 21st August 
1889, Kattu Shah had executed a will 


(Ex. P-26) which is printed at pp. 70 
to 72 of the paper-book. This will 
was duly registered on 22nd August 
1889. I shall discuss its terms in a 
later part of the judgment, it will suf¬ 
fice to say here that under its terms 
the family properties were bequeathed 
to Mr. Lachhmi, \vidow of Jawahira 
Shah and Mt. Bhagsudi, widow of 
Mohra Shah in equal shares. The plain¬ 
tiff’s case is that under the terms of 
the wiU, each of the two widows became- 
absolute owner of the share in the 
perties which was devised to her, and 
possessed full power of disposition over 
it. The defendants contend, on the 
other hand, that Mt. Lachhmi and Mt- 
Bhagsudi got life estates only. 

Three years after the execution of 
the will, Kattu Shah died, leaving ex¬ 
tensive moveable and immovable pro¬ 
perty and a flourishing business at 
Peshawar and Hassan Abdal, and on 
his death the two legatees, Mt.^ Lachnmi 
and Mt. Bhagsudi, entered into pos¬ 
session in accordance with the terms of 
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(his.will. They seem to liave livediamicably 
for some years, but later on relations 
between them grew somewhat strained. 
On 3rd Febiaiary 1907, Mt. Lachlimi, 
purporting to act as absolute owner 
of her half-share in the moveable and 
immovable properties, under the be¬ 
quest made by Kattu Shah, executed 
a will (Ex. P-27) by wMch she devised 
her entire sliare to her daughter Mt. 
Mano for her life without any 
power of alienation and after Mt. 
Mano’s death to her daughter Mt. 
Makhni (plaintiff No. 1) and Mt. 
Makhni’s son Narain Singh (plaintiff 
2) as owners. This will was re¬ 
gistered on 5th February 1907, and 
Mt. Lachhmi died seven years later 
on 17th April 1914. It is alleged by 
the plaintiffs that on Mt. Lachhmi’s 
death effect was given to her will, and 
and Mt. Mano remained in joint pos¬ 
session of the properties with the other 
cosharer Mt. Bhagsudi till 1922 when 
Mt. Bhagsudi died. Mt. Mano also 
died a year later, and on her death the 
entire property was taken possession of 
by defendants 1 to 7, who are the des¬ 
cendants of Mt. Bhagsudi. Acccord- 

1924, the plaintiffs 
Mt. Makhni and Narain Singh, brought 
the present suit against defendants 1 

joint possession as owners 
pt i of the various properties mentioned 
m the plaint. _ They also sued for re- 
covery of their ^ share of the debts 
which were alleged to be due by de- 
fendants 11 to 20 to Mt. Lachlimi 
ana Mt. Bhagsudi as per details set 
JLf^Sth in the heading of the 
pl^ntiifs based their claim 
on (1) the of Kattu Shah, dated 

whereby they aver- 
^5^«^thed ^ of the family 
brother Jawahira Shah’s 
widow, Mt. Lachhmi as absolute owner 

^ Lachhmi by 

which she had devised her 
enare sl^re to Mt. Mano for her life 

Mano’s death to the plain¬ 
tiffs in full ownership. 

1 was resisted by defendants 

^ various grounds, most of 

dispute in appeal, 
defence raised by these de- 

Kattu Shah’s will 
?a life estate on Mt. 

tp i of the family proi>erties 
^ tto power to make a 

yaliQ bequest to the plaintii¥s« It was 
lurtlier pleaded that the suit was barred 
under O 9, R. 9. Civil P. C.. by.rea- 
son of the dismissal in default of a 
suit^ which Mt. Mano had instituted 
against Mt. Bhagsudh for a declaration 


PARTAr Chand V. Mt. Makhni (Tek Chand, J.) Lahore .30? 

in 1914. Some of tl^e dclitor-i c^ipon- 
dents denied that aiivdiiiig was duo 
by them to Mt. Laclihnu and Mt. blia^r. 

11 I>Ieadod paymoni 

in full to Mt. Bliagsudi; while 

some others staled that tlie> 

would pay to the person declared by 
the Court to be the rigluful succcssor- 
in-intercst of the two ladies. Tlic learji- 
cd Sub-Judge held that, on a true in- 
terprctalion of the will of Kattu Shah, 
Mt. Lachhmi had been made absolute 
owner of i of the properties .and that 
therefore she could not make a valid 
bequest in favour of the plaimiff's. lie 
further held that the present suit was 
not barred by reason of the dismissal 
of Mt. Mano’s suit in 1914, the causes 
of action in the two suits being entirely 
different. He accordingly passed a de¬ 
cree in favour of the plaintiffs against 
defendants 1 to 7 for joint possession 
of the properties in dispute, e.xccpt ccr 
tain goods and ornaments wliich were 
not proved to have been in possession 
of, defendants 1 to 7. The learned 
Judge also decreed the claim for 
Rs. 6,190 against Ram Chand, defen¬ 
dant 12, but dismissed the suit against 
the other debtor-defendants. 

Against this decree two appeals Jiave 
been lodged in this Court: (1) C. A. 
No. 2983 of 1926 by defendants 1 to 
7 praying for total dismissal of the 
suit; and (2) C. A. No. 965 of 1927 
by the plaintiffs asking for a decree 
against defendant 16 (Firm Mohkam 
Chand-Radha Kishen) and defendant 
,20 (Firm Mohar Chand-Daswandi) for 
Rs. 12,000 and Rs. 2,500 lespeclivcly. 
The main question for determination in 
the defendant’s appeal is whether the 
will of Kattu Shah (Ex. P-26) con¬ 
ferred full ownership or a mere life- 
estate in the lialf-share in the pro¬ 
perties which he had bequeathed to 
Mt. Lachhmi. The will is not a very 
artistically drawn up document but a. 
careful perusal of its terms leaves no^ 
doubt as to its meaning. In para. 1 the 
testator, after stating that he was child¬ 
less recited the fact that on 14 Chet 
1940 (26th March 18B3) he and Jawa¬ 
hira Shah had made a will in the 
presence of the brotherhood to the effect 
that Mts. Lachhmi and Bhagsudi were 
“the proprietors of our property.” He 
then proceeded to say that as Jawahira 
Shah had since died and he had be¬ 
come the sole owner of the property 
he made his last will and testament 
that “Mts. Bhagsudi and Lachhmi shall 
be considered as owners “(malik)” of 
my entire moveable and immovable pro¬ 
perty in equal half-shares.” He next 
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referred to certain oral gifts of cash, 
ornaments and certain other moveables 
which he had already made in favour 
of the widows and declared as fol- 
1 ows: 

“ The above mciitioncd ladies will be owners 
in equal shares of the rest of the property 

i. c.. nioncv duo from others, herd of cattle, 

. Mim ls. etc., the immovable proi)crty which I have 
j 40 t at present and the aniounts due fiom certain 
persons as agents regarding which bonds were 
secared from them. They will also enjoy full 
powers to alienate them. Tie then made pro¬ 
vision for certain charities and funeral expenses 
lud wound up the document by stating that 
-!Von if no other writing is made after the oxo* 
■ution of this will, after tlie death of Bbag* 

'Udi and Lachlimi, their daughters, shall be the 
heirs to, and owners in equal shares of, the pro¬ 
perty pf every description. No other descendant, 
etc., shall have any claim thereto. Mt. Bhag- 
sudi shall exercise her rights over her half-share, 
while Mt. Lachhmi will live with her. After the 
•Icatli of I^It. Lachhmi, her daughters, Mt. Mano 
and .\mir Dovi, shall ho regarded as ownwers’.” 

It is conceded by the learned counsel 
for the appellant that the only interpre¬ 
tation, which according to well-settled 
rules of construction of Hindu _ wills, 
can be placed on the clauses^ in the 
will declaring that the two ladies shall 
be the owners “of his properties and that 
they shall enjoy full power to alienate 
them,” is that the testator conferred an 
aV>solute estate on them. He contends 
however that these clauses should be 
read along with the last clause in which 
the testator provided tliat on the death 
of Mt. Lachhmi and Mt. Bhagsudi their 
daughters sliall be the heirs and owners. 
From tliis it is sought to be argued 
that the real intention of the testator 
was to give half of Ms property to 
each of the widows for her lifetime 
and on the death of each widow, her 
share was to devolve absolutely on her 
daughters. In my opinion this conten¬ 
tion is without force and must be re¬ 
jected. After a careful persual of the 
will as a whole, I have no doubt that 
the provision in the last clause, relating 
to the gifts to the daughters, is not m 
defeasance of the absolute estate con¬ 
ferred on the two widows in the earlier 
clauses, but is a “gift over" of the 
property of each'widow on the termina¬ 
tion of her right. If this is the correct 
interpretation of the will, there can be 
no doubt that the “gift over” is 
void and must be considered as non¬ 
existent in the eye of the law. The 
proposition of law is firmly established 
that if an estate is given in terms 
wMch confer an absolute estate on the 
donee and then further interests are 
given merely after, or on the termina¬ 
tion of, that donee’s interest, Ms abso¬ 


lute interest is not cut down and the 
further interests fail: Mohan Lalv.Ni- 
ranjan Das (1) and Stires Chandra Pa- 
lit v. Lalit Mohan (2) and the rulings 
cited therein. See also to the same- 
effect: Bipradas Goswami v. Chandra 
Banerji (3). I hold therefore that Mt. 
Lachhmi took an absolute interest in 
the half-share of the properties left 
by Kattu Shah and that she was com¬ 
petent to bequeath it to her daughter 
Mt. Mano for her life and then to the 
plaintiffs absolutely. 

Mr. Jagu Nath concedes that on this 
finding the present suit is not barred 
under O. 9, R. 9, Civil P. C., by 
reason of the dismissal in default of 
a former suit which Mt. Mano instituted 
against Mt. Bhagsudi in 1914. In order 
to make that rule applicable, it is ne¬ 
cessary to show (1) that the subsequent 
suit is instituted by the same^ plain¬ 
tiff or person claiming under him and 
(2) that the cause of action is the 
same. In the present ca^ neither of 
these essential elements exists. The pre¬ 
vious suit was instituted by Mt. Mano. 
who was in possession for her life under 
the will of Mt. Lachhmi. The present 
suit is by her daughter and daughters 
son, who have an independent title or 
their own as persons entitled to ^c- 
ceed on the death of Mt. Mano. ine 
former action was one for ^claration 
by Mt Mano who was in. jomt pos¬ 
session of the property with Mt. Bhag¬ 
sudi and the alleged cause of action 
was a certain doubt alleged to have 
been cast on her title. The cause or 
action for the present suit arose on 
Mt. Mano’s death when defendants 1 
to 7 took exclusive possession of the 
entire property and resisted me plain¬ 
tiffs, who are owners of ^halt ox tlie 
properties, to enter into jomt posses¬ 
sion. O. 9, R. 9, therefore does not 
bar the suit and the plea was rightly 
rejected by the learned Subordinate 
Judge). (The rest of the judgment is 
not material for tMs report). 

K.S. Appeal allo ioed. 

1. A I R 1921 Lab 11=60 I C 619=2 Lab 
176. 

2. (1915) 31 I C 405. 

3. A I R 1929 Cal 801=120 I C 810=66 Cal 
790. 
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Shadi Lal, 0. .T. AND Broadway, J. 

Hazura Singh and anotho —Plaintift‘s 
—Appellants. 

V. 

Kisken Singh — Defendant—Respon¬ 
dent. 

Letters Patent Appeal No. 96 of 
1928, Decided on 20th February 1933^ 

Punjab Limitation (Custom) Act (1 of 
.1920), Art. 1—Applicability—^Property in 
^suit mutt be ancestral qua plaintiff. 

In order to make Art. 1, Punjab Limitation 
Act, applicable it must be shown that the pro¬ 
perty in suit was ancestral Q_na the plaintiffs, 
4vnd until that has been shown the ordinary 
rules of limitation as laid down in the Limita¬ 
tion Act are not departed from. [P 369 C 2] 

Mulcund Lal Puri —for Appellants. 
Jag an Nath Aggarwal —for Respdt. 
Broadway, J. —One Man Singh, a 
Jat, residing in Mauza Bhiri in the 
-Samrala tahsil of the Ludhi¬ 
ana District had four sons* Sun- 
dar Singh, Kishan Singh, Dewa Singh 
a.nd Ganda Singh. Ganda Singh and 
Dewa Singh died without issue, Dewa 
Singh leaving a widow, Mt. Indar Kaur 
•who succeeded to her husband’s pro¬ 
perty. She died in 1918. On 26th 
April 1926 Hazura Singh and Basant 
-Smgh, sons of Sundar Singh, instituted 
•a suit against their uncle IGshan Singh 
for possession of half of the property 
left by Dewa Singh. In the plaint it 
was alleged that Kishan Singh was a 
trespasser in possession but that he 
•allied he was holding under a gift 

Kaur. It 
that Mt. Indar 

tht^ whatever to make 

this gift. The suit was contested on 

various grounds, one of the pleas raised 

being that the claim was barred by 

I^tatmn. The trial Court granted the 

i^mtiffs a decree, holding inter alia 

that the suit was-within limitation, in- 

:a^uch as it had been brought within 

12 years of the death of Mt. Indar 

the succession opened out 
and that Pun’jab Act 1 of 1920 was 
•not applicable. 

Singh to the 

ml7ade°tK holS^g fh^t pri! 

of lITo app^U^rind 
duty of the plaintiffs^to'^roie rtfat Se 
P’^operty in question was non-an^stra^ 
and that therefore the Punjab Am 

“ccord^^y held 
was barred by liroiLtion 
The plaintiffs thereupon oreferr^H 
^second appeal to this Com, 

1933 L/47&48 


up before Jai Lal, J., who agnetl wiiii 
the learned District' Jiulge and main¬ 
tained the dismissal ol the pl.iimitis' 
suit on the ground that it was haired 
by Jiinilalion. At the same lime he 
granted the plaintiffs a cenilicaic as 
he considered that the meaning ol tlie 
term “ancestral” as used in llie J'uiijab 
Act was a debatable question. Armed 
with this certificate the plaintiffs have 
preferred this appeal under CJ. 10. 
Letters Patent, and the point fur deter¬ 
mination is, whether tlie suit is governed 
by the provisions of the Liniiiuiiuii .\ct 
or by the special provisions of the 
Punjab Limitation Act 1 of 1920. Ad¬ 
mittedly if the former Act applies the 
suit is within time and if the latter 
is applicable the suit is barred. 

A reference to the Punjab Act dearly 
shows that it relates only to ancestral 
immovable property and the appoint¬ 
ment of heirs by persons who follow 
custorn in the Punjab. In order to make 
It applicable it must be shown that the 
property in suit was ancestral qua the 
plaintins, and until that has been shown 
the ordinary rules of Limitation as laid 
down in the Limitation Act are not 
departed from. A reference to the plaint 
m tins case shows that no averments 
were made as to the property being 
ancestral. In the written statement no 
jnea appears to ha\’e been taken that 
the property was ancestral, although 
there can be no doubt that at the time 
or arguments it was alleged that the 
property was of that nature inasmuch 
as the Punjab Act 1 of 1920 was 
obviously referred to. It has been held 
by the learned District Judge that it 
•was for the plaintiffs to prove that 
the property was non-ancestral. No 

arrived at as to whe- 
ther the pro^rty is or is not ancestral 
and when the learned District Judge 

the conclusion that it was 
Ol the plamtiffs-appellants to prove the 
non-ancestral nature of the land in 
question. I consider that the learned 

llistrict Judge should have given the 
juaintirfs an opportunity of discharging 
that onus. I would therefore accept 
V ® .appeal and remand the case to 
the learned District Judge with a di¬ 
rection that he should decide the ques¬ 
tion as to whether the property was 
ancestral or not taking such evidence, 
if necessary, as the parties may de¬ 
sire to produce. Parties to bear their 
own costs in this Court. 

SAadl Lal, C. J .—I concur. 

Case remanded. 

# 

I 
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Bhide, J. 

Court of Wards, Bhahaur Estate —De- 
fendanfe—Appellant. 

V. 

Bakhtawar Khan and anothei —Defen¬ 
dant and Plaintirt'—Respondents. 

Second Appeal No. 1641 of 1931, De¬ 
cided on 5th December 1932, from decree 
of Senior Sub-Judge, Hoshiarpur, D/- 6bh 
June 1931. 

(a) Punjab Court of ^Vards Act (1903), 
S. 19—If intention to lodge suits is made 
clear notice is valid. 

The object of a notice to Court of Wards is to 
give the public officer concerned an opportunity 
to reconsider his legal position and to settle the 
claim if so advised, without litigation and if the 
notice substantially fulfils this object it must be 
held to be sufficient. Hence where in a notice 
the intention to lodge a suit is made clear, minor 
defects in the form will not invalidate the 
notice: Mad 279 and 27 Bom 180, Ref. 

[P 370 C 2] 

(b) Civil P. C. (1908), S. 100—Second ap¬ 
peal—Finding of fact. 

A finding of fact cannot be challenged in se¬ 
cond appeal. [F 371 C 1] 

(c) Limitation Act (1908), Art. 120—Suit 
for declaration of right—Plaintiff proving 
obstruction within three years before suit— 
Onus is on defendant to prove that suit is time 
barred. 

Where a plaintiff, in a suit for declaration of a 
right to graze cattle over certain lands, proves 
that he was obstructed in the enjoyment of his 
right within three years before suit, the onus is 
shifted on to the defendant; and he has to show, 
in order that the suit may be time barred that 
Buch obstruction took place more than six years 

before the suit. [F 

(d) Custom (Punjab)—Grazing rights—Pro¬ 
prietor is entitled to cultivate out of banjar 
if sufficent area is left behind for grazing. 

Grazing rights are merely in the nature of bar- 
tan or user and all that the persons having such 
rights can claim is a reasouable area for their re¬ 
quirements, so long as there is sufficient area left for 
the crazing requirement of persons having grazing 
rights the proprietors are at liberty to cultivate 
or enclose areas out of the banjar: 1J9-P ^ 
and loop B 1881, on. LP 8/^ iJ 

Fakir Chand —for Appollanfc. 

Bakski Sohan iaZ—for Respondents 

Judgment. —Second Appeals Nos. 1604 
and 1641 of 1931 arise of suits, m 
which the material facts were Practi¬ 
cally the same and it will be convement 
to aspose of these together. The pl^- 

tifls in these smts are the illegitimate des¬ 
cendants of Rai Ratan Chand. who was 
the original owner of the bangarh in 
the Hoshiarpur District. The' first suit 
was instituted, by one of them only 
viz.. Partapa, but two more were 
joined as plaintiffs during the pendency 
of the suit. The second suit was insti¬ 
tuted later by some of the other ille¬ 


gitimates descendants of Ratan Chand. 
In both the suits the plaintiffs sought 
for a declaration as regards their right 
to graze cattle, to take fuel and grass 
etc., from certain banjar land in the 
village and to build houses in the 
abadi. The estate of Rai Ratan Chand 
has been under the management of the 
Courts of Wards for many years and 
the contesting defendant in both the 
suits was the Court of Wards. The suit 
was dismissed by the trial Court but 
on appeal the learned Senior Subordi¬ 
nate Judge has granted them decrees., 
from which the present appeals have 
been preferred, by the Court of Wards- 
The appellant, Court of Wards, had 
taken a preliminary objection that the 
notices of suits given to the Court 
of Wards were defective and as this 
point is pressed before rne also 
I shall deal with it. The notices are 
challenged on three grounds, viz., (1) 
that the names of two of the plaintiffs 
in the first suit referred to above do 
not appear in the notices, (2) that the 
names of the pro forma defendants,, 
with whom some of the reliefs were 
claimed in common were not given in. 
the notices and lastly that (3) it was 
not specifically mentioned in the notices 
that the plaintiffs were going to lodge 
a suit. There does not seem to be force 
in any of these grounds. The object of 
a notice in such cases is to give the 
public officer concerned an opportunity 
to reconsider his legal position and to; 
settle the claim if so advised, without 
litigation; and if the notice substantially 
fulfils this object it must be held to be 
sufficient; cf. Secy of State v. Peru- 
mat (1) and Jehangir'Y. Secy of State' 
(2). As to the first ground it was 
urged that the notice in one of the 
suits (Suit No. 199 of 1927) was 
given by Partapa only, while there were- 
two other plaintiffs in that suit. But 
the suit was instituted by Partapa alone 
and two other persons were joined asi 
plaintiffs later, with the permission ot 
the Court. The plaintiff, was claiming: 
the rights only in common with certain? 
other persons who were made pro forma: 
defendants and out of the latter two were, 
joined as plaintiffs. The fact that the 
plaintiff was claiming the rights m 
common with certain other persons or 
classes of persons was made clear m* 
the notice, and I do not ^ think the 
fact that no notice had b^n given by the- 
Uvo persons who were joined as plain¬ 
tiffs in the course of the suit can m 
the circumstances, be treated as a ma— 

1 . (1901 24 Mad 279=11 M L J 117. 

2. (1903) 27 Bom 189=5 Bom L B SO. 
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terial irregfularity sufficient to invali¬ 
date the notice so far as these two plain¬ 
tiffs are concerned. As to the second 
ground, the notices in both the suits 
stated tliat the rights in dispute were 
claimed in common with other person? 
as stated above’ and the mere fact that 
the names of all these persons were not 
mentioned also does not seem to be of 
any consequence. As regards the last 
ground, the notices purported to be 
given under S. 19, Punjab Court of 
Wards Act. This section deals with 
notices of intended suits. It was also 
stated in the notices that the manager 
of the Court of Wards had denied the 
rights in dispute and hence the notices 
were given. It must thus have been 
clear that the plaintiffs intended to 
lodge suits. There is thus no substance 
in any of the defects pointed out and 
they cannot therefore be considered to be 
sufficient to invalidate the notices. 

The next point argued was that the 
suits were time-barred. It was urged 
that the initial onus was on the plain¬ 
tiffs to show that cause of action arose 
within six years prior to the suits— 
the article governing the period of li¬ 
mitation being admittedly Art. 120. Li¬ 
mitation Act. The learned Senior Sub¬ 
ordinate Judge has, in this respect, 
believed the plaintiffs’ evidence that the 
plaintiffs were obstructed in the exer¬ 
cise of their rights only about three 
years before the suits. This was suffi¬ 
cient to shift the onus to the defen- 

I dant. It has been held further that the 
defendant had failed to prove that such 
obstruction was occurred at any time 
more than six years before the suits. 
This is a finding of fact, which can¬ 
not be challenged in second appeal and 
in view of it, the suits cannot be held 
to be time-barred. On merits, the 
learned counsel sought to challenge 
the learned Senior Subordinate Judge’s 
decree only in two respects. It was 
urged: (1) that the decree was vague 
inasmuch as it does not specify the 
rakh numbers, in which the plaintiffs 
were held to be not entitled to graze 
their cattle and (2) that the learn¬ 
ed Senior Subordinate Judge’s inter¬ 
pretation of Cl. 19 (4) of the Wajibul- 
arz of Sambat 1926 was not correct. 

As to the first point, it would ap¬ 
pear from the decree sheet that the 
plaintiffs claimed that only khasra 
Nos. 1735 to 1741 were reversed as 
rakh and the decree obviously refers 
to those as the rakh niunbers. The 
appellant had no doubt alleged that the 
whole of the ban banjar was reserved 
but this ‘ allegation was not accepted 


as correct. The matter does not how¬ 
ever seem to be of much imporiance. 
For, the mere fact that certain num¬ 
bers are reserved at present docs not 
mean that the proprietors cannot re¬ 
serve or cultivate any more area. The 
learned Senior Subordinate Judge has 
made this clear by a reference to Hira 
V. Nathu (3), wherein it was pointed 
out that so long as there is sufficient 
area left for grazing requirements of 
persons having grazing rights (like 
those of the plaintiffs in the present, 
case) the proprietors arc at liberty to! 
cultivate or enclose areas out of the' 
banjar in question. The next point re-j 
lated to the interpretation of Cl. 19 
(4) of the Wajibularz of 1926 (Sam¬ 
bat). The relevant portion of this clause 
runs as follows: 

“ Out of all occupancy tenants Shiaman, Totu 
Paliu, Labliu and X)alipa liavo been given the 
right to store their grass and fuel in banjar ad¬ 
jacent totbeir fields. In that land they will be 
entitled to reserve land and to ifiant trees and 
cut them. No other tenant has any “burtau'’ in 
this "ban banjar.”” 

Shiaman, etc., were the illegitimate 
sons of Rai Ratan Chand, who a? 
stated already was the sole proprietor 
of the village. These persons were made 
occupancy tenants in Sambat 1926 and 
at the same time certain rights in the 
“ban banjar” seem to have been con¬ 
ferred on them. The learned counsel for 
the appellant contended that a specific 
area of the ban banjar was allotted 
to these persons for the exercise of 
their rights referred to in Cl. 19 (4), 
that they were subsequently made pro¬ 
prietors of the area so allotted and 
that consequently they cannot now claim 
to have any such rights in the ban ban- 
This contention obviously involves 
questions of fact and is not a mere 
question of interpretation of Cl. 19 
(4) of the Wajibularz. The learned 
counsel for the appellant, though repeat¬ 
edly questioned, confessed his inabi¬ 
lity to point out any clear evideiice 
on the record to show that any specific 
banjar area was allotted to Sliiaman 
etc., m Sambat 1926, for the exercise 
of the rights referred to in Cl. 19 (4) 
and that they were subsequently made 
proprietors of that banjar area. The 
evidence to which he referred only goes 
to show that these persons were subse¬ 
quently made proprietors of the area 
of which they were originally occu¬ 
pancy tenants. It cannot therefore be 
said that the learned Senior Subordinate 
Judge has overlooked any material evi- 

3. (1889) 119 P E 1889. 
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dence in arriving at his finding against 
the appellant on this point. 

The last contention of the appellant’s 
counsel was that the rights conferred 
by Cl. 19 (4) arc loo vague and 
indefinite and would nullify the rights 
of the appellant in the ban banjar. 
He thcrelorc argued that these rights 
should be interpreted and defined clear- 
Iv and a definite area specified for the 
rights. As regards the nature of the 
rights it seems clear that the rights 
are merely in the nature of bartan 
or user and all that the plaintiffs can 
claim is a reasonable area for their 
requirements. This was conceded by the 
learned counsel for the plaintiffs also. 
Further it seems clear from Cl. 19 
(4) that only those persons will be 
entitled to claim the privilege confer¬ 
red by this clause, who liave any land 
adjoining the banjar in question. The 
principles laid down in Nagina Bag- 
gii (4i, Mira v. Nathii (3), in respect 
of the grazing area will, I tliink, 
govern these rights also. In para. 138 
of Ratiigan’s Digest it is remarked that 
Malik Qabzas have some times the 
right of user or grazing, wood and 
grass to the extent of their personal 
wants and the present case appears 
to be of this type. As in the case 
of grazing area, the i^laintiffs cannot 
complain so long as there is reasonable 
area left for their reasonable 
personal requirements as cultivators in 
the village. The learned counsel’s re¬ 
quest that a specific area may now be 
demarcated for the purpose seems how- 
c\er to go beyond the scope of the 
suits. The learned counsel for the plain¬ 
tiff s-respondents stated tliat his clients 
were willing to have such demar¬ 

cated. But this must I think, be left to 
be done by mutual agreement or 
through the revenue officers as may oe 
practicable. ^ The appeals fail and are 
dismissed with costs. 

g disviissed. 

” 4. (1881) 100 P R 188i7 
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J AI LAIi, J. 

Beaut Lal and Decree-holders 

—-Appellants. 

V. 

Mt. Nihal Devi — Judgment-debtor 
BesDondenfc. ^ _ 

Misc. First Appeal No. 1360 of 1932, 
Decided on 6th January 1933, from order 
of Sub-Judge, First Class, Lahore, D/- 
Isb August 1932. 


CivH P. C (1908), O. 21, R. 18—Decree to 
be adjusted by set off should be capable of 
execution at time of adjustment. 

, .tecordiDg to O. 21. R. 18 a decree to be ad¬ 
justed by set ofl must be capable of execution at 
the time when the adjustment is made. 

r [P S73 C 2] 

When a decree for maintenance is passed pay¬ 
able partially immediately and partially periodi¬ 
cally in favour of a woman and another decree is 
passed against her in favour of those against 
whom decree for maintenance is passed, instal¬ 
ments of maintenance which are to become due 
subsequent to the date of adjustment cannot be 
adjusted by set off. Only those instalments which 
are due and which can be executed on the date 
of adjustment can be adjusted by set off. 

[P 373 C 2] 

Mathra Das —for Appellant. 

Jhanda Singh —for Respondent, 

Order .—A decree for costs was pass¬ 
ed against Mt. Nihal Devi in favour of 
Pala Mai, Gokal Cliand and Munshi 
Ram and a decree was passed in favour 
of Mt. Nihal De\d, against the same 
persons for maintenance which was to 
be paid to her partially immediately 
and partially periodically. Some time 
before March 1928 both parties exe¬ 
cuted their respective decrees and the 
Court directed on 27th March 1928, 
that the amount due to Mt. Nihal Devi 
on that day be adjusted against the 
larger amount of the decree which had 
been passed against her. Consequently 
on 27th March 1928, the applications 
for execution made by both parties were 
consigned to the record room. On 7th 
March 1931, Mt. Nihal Devi, made an 
application for execution of the decree 
for maintenance in her favour against 
legal representatives of Pala Mai and 
others, the amount claimed by her up to 
that date being Rs. 1,163. The judg¬ 
ment-debtors claimed that the decree in 
favour of Mt. Nihal De\d,had been satis¬ 
fied by the adjustment made on 27th 
March 1928, and having failed in this 
plea they made an application on 12th 
May 1931 for execution of their own 
decree. The previous application for 
adjustment in wMch they had ultimately 
failed was made on 16th April 1931. 
The executing Court held that the ap¬ 
plication of 12th May 1931 was barred 
by time and consequently the amount 
due to Mt. Nihal Devi, on her decree 
could not be adjusted against a decree 
which had been obtained by Pala Mai, 
Gokal Chand and Munshi Ram. Against 
this order the present appeal has been 
lodged by the legal representatives of 
these three decree-holders. They are 
Beant Lal, who is a minor, and his three 
minor brothers, Sohan Lal, Girdhari 
Lal and Lal Chand who are all sons of 
Gokal Chand and also Labha Ram, a 



1933 Bansi Lal V. Sawanu (Tapp, J.) Lahore 373 


son of Munshi Ram, who also is 3 
minor. Beant Lal professes to execute 
the decree as guardian of these minors. 

The executing Court has held that 
Beant Lal being the managing member of 
the joint Hindu family, of which the 
minors are members is competent to give a 
valid discharge in respect of the decree 
and that the application of Beant Lal 
to execute the decree is barred by time 
and therefore the minor cannot claim 
an independent period of limitation for 
executing the decree. The view of the 
Court below that Beant Lal and the 
minor legal representatives, whom he 
professes to represent in the e.xecution 
proceedings, are members of a joint 
Hindu family is correct. In the first 
instance there is a presumption to that 
effect in the present; and secondly it 
appears that in the proceedings for 
execution Beant Lal had definitely stated 
that he is the' manager of a joint Hindu 
family consisting of himself, his minor 
brothers and Labha Ram, and for this 
reason the distinction drawn by the 
learned Judge between the present case 
and Letchmana Chetty v. Subbiah Chetty 
(1) is justified. 

The learned Judge below however 
has made no inquiry as to the truth or 
otherwise of the assertion of Beant Lal 
that he attained his age of majority on 
1st June 1929, as made by him in hi? 
application for execution made on 12th 
May 1931. If this allegation is true 
then it is conceded by the learned coun¬ 
sel for the respondent that the present 
application for execution of the decree 
could not be held to be barred by time. 
In order therefore to dispose of the 
appeal finally it is necessary to ascertain 
the date on which Beant Lal attained 
his age of majority. It would be con¬ 
venient to state that there is no force 
in 'the contention of the appellants’ 
counsel that when the previous execu¬ 
tion proceedings were consigned to the 
record room on 27th March 1928 the 
entire amount due to Mt. Nihal Devi 
on her decree to the extent of the de¬ 
cretal amount due to Pala Mai, Gokal 
Cliand and Munshi Ram on their decree 
had been adjusted. In other words that 
the Court intended that the instalments 
of maintenance which were to become 
due to Mt. Nihal Devi after 27th March 
1928, were also adjusted against the 
decree which had been passed against 
her and that therefore she could not 
take out execution in respect of such 
instalments so long as any portion of 
the decree in favour of the appellants 
%i. AIR 1926 Mad 78=82 I C 786=47 Mad 
930. ^ 


remained due. This contention i? 
clearly against the provisions of O. 21,. 
R. 18. which applies to the adjustment 
of decrees. According to that rule a 
decree to be adjusted should be capable 
of execution at the time when the ad¬ 
justment is made. 

Also there is no force in the conten¬ 
tion of the appellants’ counsel that ad¬ 
justment should be deemed to take 
effect from the date of the respective 
decrees. Whatever may be the rule as 
to a set off in a case of ordinary debts, 
the question of adjustment of the de¬ 
crees must be decided with reference 
to the provisions of the Civil Procedure 
Code, O. 21, R. 18. and that rule, as 
I have already stated, docs not support 
the contention of the appellants. I here¬ 
by remand the case under O. 41, R. 25, 
to the trial Court with direction to hold 
an inquiry and to submit a report to 
this Court within three months from 
today as to the date on which Beant 
Lal attained his age of majority. The 
paj'ties may, if they so desire, file ob¬ 
jections to the report when received 
within ten days. 

; K_s. Case remanded. 
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Tapp. J. 

Bansi Lal —Appellant. 

V. 

Sawann, and anoiliC} — Respondents, 
Second Appeal No. 1054 of 1932, 
Decided on 2l3b December 1932. 

Mortgage—Redemption — Covenant post¬ 
poning redemption—Test to see whether it 
amounts to clog stated—Transfer of Pro¬ 
perty Act (1882), S. 60. 

The postponement of redemption for a long 
period in a mortgage is not necessarily or per se 
a clog on redemption. What has to be seen is 
whether the effect of such a covenant is to 
postpone redemption for an unduly long period 
without .any corresponding advantage to the 
mortgagor or whether the circumstances are such 
as to indicate that the stipulation postponing 
redemption is unreasonable and oppressive and 
intended to fetter the right to redeem. 

CP 374 c 1] 

In this case on a full consideration of facts it 
was held that a period of 50 years was not a clog. 

^ [P 374 C 21 

J. B. Agnihotri — for Appellant. 

Mukand Lal Puri and Shamhu Lal 

Puri —for Respondents. 

Judgment. —The facts necessary for 
the determination of this second appeal 
axe briefly as follows: In 1905 two 
widows, Mt. Sandhia and Mt. Lachhmi, 
each mortgaged her half-share in an 
area of 37 kanals 17 marlas of land 




374 Lahore GrAN Si^sGH v. Aima Eam (Addison, J.) 1933 


for Rs. 99-8-0, in favour of Kaudu. 
father of defendant 1, and Duni. defen¬ 
dant 2. On the dcatk of Alt. Lachhmi 
her co-widow, Alt. Sandlna, succeeded 
to iicr half-share according to the muta¬ 
tion clicctcd in Tune 1915. In the same 
monili Kaudu and Duni transferred their 
morigagee rig-hts in half tlie land in 
favour of the plaimiCf-appellant, Bans! 
Lnl. and one Kirlu the husband of Mt. 
Lniwami. defendant 3, for Rs. 200. 
vide nnuation dated 17th June 1915 
On 17th May 1929. Mt. Sandlua sold 
the land to the plaintiff, Bansi Lai, 
who brought thhc present suit for re- 
dempiion. Me was met by the plea that 
he was not entitled to redemption til) 
the e.xpiry of 50 years as stipulated in 
the mortgage. This plea has succeeded 
in both the Courts below and the plain¬ 
tiff has come up in second appeal al¬ 
leging that the period of 50 years is 
a clog on the equity of redemption. 

Now the postponement of redemption 
for a long period in a usufruc¬ 
tuary mortgage is not neccssaiily or 
per se a clog on redemption. There arc 
several authorities for the proposition 
that a period of even 60 or 90 years is 
.not by itself a clog on redemption. 
IWIiat has to be seen is whether the 
effect of such a covenant is to postpone 
redemption for an unduly Jong period 
without any corresponding advantage to 
the mortgagor or whether the circum¬ 
stances are such as to indicate that the 
stipulation postponing redemption is un¬ 
reasonable and oppressive and intended 
to fetter the right to redeem. The mort¬ 
gages being usufructuary ones the mort¬ 
gagors or their successors-in-interest 
would be in a position to redeem on pay¬ 
ment merely of the mortgage money, 
and there would be no accumulation 
of interest. As observed by the learned 
Senior Subordinate Judge the mort¬ 
gagors being ^vidows with only a 
limited interest the mortgagees in¬ 
curred a certain risk in having the 
alienations set aside on the ground 
that they had been effected without con¬ 
sideration and necessity. 

On the other hand it is urged on 
5ehalf of the appellant that 30 kanals 
of land yields one maund of maize and 
more than half a maund of wheat per 
kanal every year and the mortgagees 
thus benefited very considerably. In 
my opinion, this advantage is more than 
balanced by the risk undertaken by the 
mortgagees and referred to above. It 
was also contended on behalf of the 
appellant that the mortgage money ad¬ 
vanced by the mortgagees had been 
recovered by the transfer of their right 


in half the land in favour of the plain¬ 
tiff. I do not think tliis contention has 
much force, especially in view of the 
fact that when the plaintiff acquired 
the equity of redemption in 1929 from 
Alt. Sandlua, he was fully aware of the 
stipulation postponing redemption for 
50 years. On a consideration of aU the 
above facts I am not prepared to hold 
that the long period fixed for the re¬ 
demption of the mortgages in question 
operates as a clog thereon and I there- 
f 9 re dismiss the appeal but under the 
circumstances leav'e the parties to bear 
their own costs throughout. 

K-S. Api^eal dismissed. 
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Addison and Agha Haidar, JJ. 

G ian Singh and miothei —Appellants. 

v. 

Aima Ham —Respondent. 

First Appeal No. 2420 of 1928, De¬ 
cided on 15th December 1932, from de¬ 
cree of Senior Sub-Judge, Amritsar, D/- 
18th June 1928. 

^ Transfer of Property Act (1882), S. 82 
— P rinciple underlying S. 82 is applicable 
to Punjab—Mortgagee purchasing one o 
two properties mortgaged—Effect of such 
purchase stated. 

Tho general principles in the Transfer of 
Property Act are applicable to the Punjab and 
the principle underlying S. 82 is one such which 
is in force in the Punjab. [P 375 0 2] 

Where a mortgagee buys a part of the mort* 
gaged property, such purchase has the effect of 
discharging and extinguishing that portion of 
the mortgage debt which is chargeable on the 
property purchased by him, that is to say, the 
portion of the debt which bears the same ratio 
to the whole amount of tho debt as the value of 
the property purchased bears to the value of 
tho whole of tho property comprised in the 
mortgage: 22 All 2S4 (R B); AIR 1920 All 129; 
^ 7 B 3 920 A/ad 376 (F B) and 22 Bom 304 
(F B), Rel on. [P 375 C 1, 2] 

Mehr Chand —for Appellants. 

Durga Das and Bhagwan Das —for 
Respondent. 

Addison, J. —On 15th August 1918, 
Gian Singh, defendant 1. mortgaged a 
building in Lahore, and another in 
Amritsar to Atma Ram, plaintiff, for a 
consideration of Rs. 15,000. Though 
both properties were mortgaged there was 
a condition that the Lahore property 
was primarily liable and that the Amrit¬ 
sar property would only be sold, if the 
mortgage amount was not repaid by the 
sale of the Lahore property. Shortly 
afterwards, namely, on 3rd October 
1918, defendant 1, mortgaged the same 
properties by a further mortgage-deed 
to plaintiff for a consideration of Rupees 
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-2,000. On 7th May 1923, defendant 1, 
sold most of the Lahore property to 
the plaintiff for a consideration of 
Rs. 35,000 of which Rs. 15,000, were 
paid in cash wliile the balance of 
Rs. 20,000, was left with the vendee 
for the complete redemption of the 
Lahore property and repaynient of cer¬ 
tain. promissory notes. It is admitted 
that by this sale the first mortgage was 
completely redeemed. Plaiiitili ^ has 
brought the present suit on the basis of 
the second mortgage for Rs. 2,000 and 
At is for the recovery of Rs. 2,000 prin¬ 
cipal together mth interest amounting 
to Rs. 3,200 total Rs. 5,200, by sale 
^of the Amritsar property. This Amrit- 
.sar property has been purchased by 
defendant 2. Manohar Lai and the two 
defendants pleaded that the sale of 7th 
May 1923, was meant to redeem both 
the mortgages. The Court below lias 
held that the second mortgage was not 
redeemed but that, as plaintiff had be¬ 
come the owner of most of the Lahore 
■property, the mortgage must be con¬ 
sidered to have been discliarged pro 
tanto by the mortgagee’s purchase. The 
amount due on the Amritsar property, 
including costs was found to be Rupees 
783-6-5, on 10th October 1928. 6«/o 
interest till date of realization being 
allowed on that sum. Against this deci¬ 
sion both sides have appealed. It was 
not pressed before us by learned coun¬ 
sel appearing for the mortgagor that 
the Amritsar property had been redeern- 
ed. His contention was that the deci¬ 
sion of the lower Court was correct in 
applying S. 82, T. P. Act, and in 
allowing the plaintiff only a portion of 
the mortgage amount proportionate to 
the value of the Amritsar property as 
•compared with the value of the whole 

property mortgaged. 

In the appeal of the mortgagee the 
learned counsel contended that S. 82, 
T P Act, did not apply and that the 
plaintiff-mortgagee was entitled to a 
‘decree for the full amount of the mort¬ 
gage against the Amritsar property on 
the principle that the mortgagee is en¬ 
titled to recover his money from any 
portion of the property mortgaged to 
him This principle is a recognized one 
but it does not apply in the circ^- 
stances of the present case. A tuU 
'Bench of the Allahabad High Court 
held in Bisheshur Dial v. Ratn Sarap 
i(l) that when a mortgagee buys at 
auction the equity of redempUon m a 
part of the mortgaged property, such 
purchase has the effect of discharging 
and ^vtin^uis hing that portion of the 
'—1. (1900) 22 All 284=(1900) A W N 69 (P B). 


mortgage debt which was chargeable on 
the property purchased by Mm, tlrat^ is 
to say, the portion of the debt which 
bears the same ratio to the whole 
amount of the debt as the value of the 
property purchased bears to the value of 
the whole of the preporty comprised in 
the mortgage. TMs ruling is applicable 
in full force in the present case. The 
only difference is that in the Allahabad 
case the mortgagee purchased at auc¬ 
tion whereas in the case before us he 
purchased privately. Every person who 
purchases one of several parcels of pro¬ 
perty which are mortgaged incurs the 
liability to contribute to the rnortgage 
debt in the proportion wMch its value 
bears to the whole of the property mort¬ 
gaged. This decision is based on S. 82, 
T. P. Act, the general principles of 
which are applied in the Punjab. There 
is no doubt that this ^ is one of the 
general principles applicable to rnort- 
gages, which must be held to be in force 
in the Punjab. The early Allahabad 
Full Bench decision has been followed 
in Sarja Kumar Miikerji v. Thakur Pra¬ 
sad (2). In this case, in execution ot 
a final decree upon a mortgage, part ot 
the mortgaged proi:>erty was purchased 
by M atasale. Subsequently,yW obtained 

from the mortgagee an assignment ot 

the mortgage decree itself. It was held, 
when he applied for further execution ot 
the decree, that the effect of M s pur¬ 
chase was to discharge the mortgage 
debt pro tanto, that is to say, 
ratio which the property purchased bore 
to the rest of the property mortgaged 
and the decree could only be exccuiecL 


for the balance. ^ . 

A Full Bench of the Madras High 

Court has taken the same view in 
Ponnambala Pillai v. Annamalai Chettiar 
(3). It was held by this Full Bench 
that the purchase by the mortgagee in 
Court auction of the equity of redemp¬ 
tion in some items of the rnortgaged 
properties discharged that portion of the 
mortgage debt which is chargeable on 
those items, that is, it discharged a 
portion of the mortgage debt which bore 
the same ratio to the whole mortgage 
debt as the value of those items bore to 
the value of all the mortgaged proper¬ 
ties. Lastly, a Full Bench of the Bom¬ 
bay High Court in Lakhmidas vJapina- 
das (4) has come to the same decision. 
In that case the defendants mortgaged 
three premises Ay B and C, to the 
plaintiff . Subsequently, the plamtiff ob- 

2. A I R 1920 All 129=58 I C 743^42 ^71^4* 
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tained a money decree against the de¬ 
fendants and sold in execution the equity 
of redemption in the property C only. 
This he purchased himself, thus becom¬ 
ing the full owner of the C property. 
Later the plaintiff sued to recover Ms 
debt by the sale of properties A and B 
only. It was claimed that the debt 
should be apportioned, and that the pro¬ 
perty C should bear its proportion of 
the debt. It was held that this was the 
correct view and that when the plaintiff 
purchased the equity of redemption in C 
he purchased it subject to its due pro¬ 
portion of the mortgage debt due to 
himself. The proportion of the debt 
wiped out depended upon the properties 
of the value of the property C to the 
rest of the mortgaged property. There 
are thus three Full Bench decisions of 
three High Courts which have dealt 
with the question before us and liave 
taken the view of the lower Courts. 
With this view of the three High Courts 
we respectfully agree and dismiss both 
the appeals with costs. 

K-S. Appeals dismissed. 
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Abdue Qadir, J. 

Narinjan — Plaintiff—Appellant. 

V. 

Co-operative Credit Society of Samrai 
and others —Defendants—Respondents. 

Second Appeal No. 441 of 1931, De¬ 
cided on I8th January 1933, from decree 
of Dist. Judge, Jullundur, D/- 13th De¬ 
cember 1930. 

(a) Co-operative Credit Societie* Act (1912), 
S. 43—(Rules under), R. 7—Non-representa¬ 
tion of minor by proper guardian does not 
give civil Court jurisdiction to entertain suit. 

The ground that a minor was not properly re¬ 
presented before the arbitrator, is not sufficient 
to give jurisdiction to the civil Court to enter¬ 
tain the suit for a declaration that tho award 
was not binding on the minor. [P 377 C 1] 

(b) Co-operative Credit Societies Act 
(1912), Validity of award—Award against re¬ 
presentative of deceased debtor affects estate 
of deceased only. 

An award against tho representative of a de¬ 
ceased debtor of a society affects only the estate 
of tho deceased in his hands but cannot affect 
him personally. [P 377 C 1] 

Mehr CJiand Sud — for Appellant. 

Achhru Bam —for Respondents. 

Judgment. —One Kartar Singh, a re¬ 
sident of village Samrai, in the PMllaur 
Tahsil of the Jullundur District, owed 
some debts to the Local Co-operative 
Credit Society. He died leaving be¬ 
hind him a son named Narinjan and a 
widow Mt. Dhanti. The Co-operative 
Credit Society referred the question of 


their dues against the deceased to an. 
arbitrator appointed by the Registrar. 
He gave an award on 12th May 1928^ 
declaring Narinjan and Mt. Dhanti and 
certain other persons ,who were sureties- 
for the original debtor, as liable to pay 
Rs. 1,243-7-6, to the Society. It ap¬ 
pears that an appeal was filed against 
this award to the Registrar, but it was 
dismissed as time-barred. A declara¬ 
tory suit was then instituted on behalf 
of Narinjan, minor, alleging that dur¬ 
ing the proceedings before the arbitra¬ 
tor, there was no duly appointed guar¬ 
dian of the^ minor, that Ms mother who 
was ostensibly appointed as Ms guardian- 
ad Htem was ill at the time and died 
afterwards, that the President of the 
Society concealed these facts and got an 
award. It was also urged that the 
decree should have been against the 
estate of the deceased Kartar Singh,, 
and not against the person of the minor, 
and that the arbitrator acted dishonestly 
in not duly guarding the interests of the 
minor and in giving a wrong award 
against Mm. 

In the Court of the Subordinate 
Judge, a preliminary objection v/as rais¬ 
ed on behalf of the Co-operative Credit 
Society, that the civil Court had no 
jurisdiction to hear the suit. Some 
authorities were cited in support of tMs 
view and the learned Subordinate Judge 
dismissed the suit with costs, holding, 
that it could not be entertained by him. 
Against this decision an appeal was- 
filed by Narinjan, through his grand¬ 
mother, and the learned District Judge 
dismissed it, taking the same view of the 
question of jurisdiction as had been 
taken by the trial Court. A second ap¬ 
peal has now been preferred to this- 
Court, on behalf of the minor, and has 
been argued by Mr. Mehr Chand Sud. 
Mr. Achhru Ram, represents the Co¬ 
operative Credit Society. Counsel for 
the appellant contends that as the minor 
was not properly represented before the 
arbitrator, it was open to the civil Court to 
entertain the suit and to give a declara¬ 
tion that the award was not binding on 
the minor. He' admits that, so far as 
the rules framed by the Local Govern¬ 
ment under S. 43, Co-operative Credit 
Societies Act (11 of 1912), are con¬ 
cerned, the only rule applicable to an 
award of an arbitrator is R. 7 wMch 
i*uns as follows: 

“ An arbitrator’s award, if no appeal has been 
made within a month, or a decision of a Regis¬ 
trar originally or in appeal, shall not, as between- 
the parties to the dispute, be liable to be called 
in question in any civil or revenue Court, and 
shall be in all respects ifinal and conclusive, ex- 
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linucd to occupy the house thereafter 
for a long time and the present suit 
for ejectment was instituted on 8th 
October 1930. The two issues framed 
in the case were: (1) Is defendant the 
tenant of the plaintiff ? (2) Cannot the 
suit lie without notice to the defendant ? 

The trial Court found that the de¬ 
fendant was a tenant of the plaintiff but 
di^'inisscd the suit on the ground that 
tb.e necessary notice had not been given. 
The plaintiff appealed to the District 
Judge who held that the tenancy had 
i)ecn forfeited by the defendant’s denial 
of the landlord’s title and that no notice 
\\-a5 necessary. He held further, on the 
authority of Sunder Singh v. Ram Saran 
Das (1). that the tenancy being for a 
fixed period no notice was necessary 
after the lapse of that period. The ap¬ 
peal was accordingly accepted and the 
plaintiff’s suit was decreed. 

From this decision the defendant has 
preferred a second appeal. The ruling 
in Sunder Singh v. Ram Saran Das (1) 
on which the learned District Judge has 
relied, appears to be clearly distinguish¬ 
able, but I am of opinion that Ms 
finding on the question whether there 
was forfeiture of the tenancy by reason 
I of the defendant’s denial of the land¬ 
lord’s title is a finding of fact and can¬ 
not be interfered with. It is true that 
the defendant did not make a definite 
statement that he had denied the land¬ 
lord’s title at any particular time before 
the suit but the defendant deposed that 
he had been living as owner in the 
house without payment of rent for a 
large number of years and, considering 
this statement along with the circum¬ 
stances of the case, the learned Dis¬ 
trict Judge seems to have drawn the in¬ 
ference (which is an inference as to 
fact) that there was a denial of the 
landlord’s title prior to the instituuori of 
the suit. It is not disputed that if there 
was any such denial prior to the institu¬ 
tion of the suit, no notice would be 
necessary. In my opinion, the finding 
of the learned District Judge on the 
point, whether it is right or wrong, is 
not open to interference in second ap¬ 
peal. 

I may further add that there seems to 
• be no substance in tMs appeal on 
merits. The appellant was at the most 
entitled to a month’s notice. The pre¬ 
sent suit out of wMch tMs appeal has 
arisen lias been pending for over tivo 
; years. In these circumstances the ap- 
'pellant cannot have any reasonable 
grievance on the ground of lack of 
notice. In a similar case this Court 


refused to interfere in second appeal 
merely on the techmcal ground of want 
of notice: cf. A. /. R. 1926 Lah. 129. 
I dismiss the appeal with costs. 

K.s. Appeal dismissed. 
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CURKIE, J. 

Gohinda —Defendant—Appellant. 


V. 

Chanan Singh and another —Plaintiff 
and Defendant—Respondents. 

Second Appeal No. 349 of 1932, De¬ 
cided on 9th January 1933, from decree 
of Dist. Judge, Ambala, D/- 19th Decem¬ 
ber 1931. 

(a) Evidence Act (1872), S. 68—Registered 
document—Execution not specifically denied 
—Document is admissible without proof of 
execution by surviving attesting witness. 

Where the execution of a registered document 
is not specifically denied by the party against 
•whom it is sought to be put in as evidence, it is 
not necessary for the admissibility of such docu* 
ment that the execution should be proved by the 
surviving attesting witnesses. 

(b) Transfer of Property Act (1882), S. 6(a) 
—Alienation of reversionary right is valid in 
Punjab. 

The Transfer of Property Act not being in 
force in the Punjab, alienation of reversionary 
rights is not void: AIR 1930 Lah 928 and 
A I B 1926 Lah 39, Bel on. [P 379 0 1] 


Uarnam Singh —for Appellant. 

Fakir Chand — for Respondents. 

Judgment .—-The facts leading to the 

present second appeal may be briefly stat¬ 
ed. Certain property belonging to Han 
Singh, deceased was in possession of his 
widow, Mt. Daya Kaur. Dal Singh, 
who has since died without issue, was 
a brother of Hari Singh. According to 
the pedigree table, Gajja Singh, the 
father of Gobinda defendant, was a 
first cousin and Chanan Singh the plain¬ 
tiff, was the son of another first cousin. 
On 23rd June 1905, a document was 
executed by Dal Singh and Gajja Singh, 
who signed both on Ms own behalf 
an behalf of Ms minor son Gobinda. 
TMs document recited that Dal Singn 
had gifted to Gobinda Ms half-share in 
the land wMch he held jointly with Mt. 
Daya Kaur. Accordingly he and Gajja 
Singh, both on Ms behalf and on bel^lt 
af Ms son, relinquished any claims that 
they might have to the property of Han 
Singh then in the hands of Mt. Daya. 
Kaur. TMs was done apparently to 
stave off litigation wMch Chanan Smgn 
was about to bring to contest the^tt. 
Subsequently it appears Mt. Daya Ka^ 
made an alienation in favo^ of on 
Basanta wMch Chanan Singh success- 
fuUy got set aside. Mt. Daya^Kaur died 
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on 11th October 1930. Chanan Singh 
then instituted the present suit for the 
•whole of the property left by her. The 
trial Court dismissed the suit on the 
ground that the transetion effected by 
Dal Singh atid Gajja Singh was a sale 
of reversionary rights and accordingly 
void in accordance with S. 6 (a), T. P. 
Act. The lower Court also held that the 
deed had not been proved and furthcr 
held that all the property claimed had 
not been proved to be in the hands of 
Mt. Daya Kaur. On appeal the learned 
District Judge held that the document 
was admissible, that the transaction was 
not void and decreed the suit for whole 
of the property. 

In second appeal it has been argued 
jthat the learned District Judge wrongly 
admitted the document (Ex. P-2) as 
the surviving attesting witness had not 
been produced. As the learned District 
Judge remarks the deed is a registered 
one and its execution was nowhere 
specifically denied by the defenc^nts; 
under the proviso to S. 68, Evidence 
Act, it was therefore unnecessary to call 
the attesting witness to prove its execu¬ 
tion. I therefore agree with the learned 
District Judge that this document was 
admissible. The next point argued was 
the nature of the transaction covered by 
this document. Mr. Harnam Singh, 
contended that it was an alienation of 
reversionary rights and as such was 
void under S. 6 (a), T. P. Act. Mr. 
Fakir Chand, on the other hand, 
'pointed out that the Transfer of Pro¬ 
perty Act is not in force in this pro¬ 
vince and that such transactions arc 
therefore not void. In support of this 
he quoted, A. /. R. 1930 Lali. 928, a 
decision to which I was a party. It was 
there held that such a_ contract is en- 
iorceable in this province. A. /. R. 
1926 Lah. 39 is to the same effect. 
:Mr. Harnam Singh, has further argued 
that, even if such a transfer is not void, 
it can only form the basis of a contract 
coming into effect when the succession 
opens and then forms the basis of a 
suit for specific performance under the 
Specific Relief Act, The rulings bear¬ 
ing on the point relate to cases which 
were brought under the Specific Relief 
Act, according to the nature of the 
Agreements in those cases. In the pre¬ 
sent case, Mr. Fakir Chand argues that 
as Gobinda himself through his father 
Acting as his guardian, was a party to this 
.agreement, the plaintiff is now entitled 
to sue upon it in the form of a suit 
for possession. This appears to me to be 
A reasonable contention, the plaintiff’s 
^uit being on the basis of the agreement 


cnlercd into by Gobinda and his lalhcr 
and his fatiicr’s cousin. 

The next point raiscil in tlic ground.-? 
of appeal related to tl'.c learned Dis¬ 
trict Judge's finding that the trans¬ 
action entered into was for the benefit 
of the minor. No serious argument was 
addressed to me to show that the 
Judge’s view was wrong and prima facie 
the agreement was for the benefit of 
the minor as it secured to him the pro¬ 
perty gi\cn to him by Dal Singh to 
save the expense of liiigatioii. No argu¬ 
ment uas addressed to me on the filth 
ground regarding the extent of the pro¬ 
perty. In my judgment the learned Dis¬ 
trict Judge took a correct view of the 
case. I therefore dismiss the appeal 
with costs. 

IC.s. Appeal dismissed. 
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Coldstream and TaiLal, JJ. 

1//. liar Devi and “Defendants 

—Appellants. 

V. 

Mohan SinfjU and others —Plaintiffs 
Respondents. 

First Appeal No. 1425 of 1927, De¬ 
cided on 16th January 1933, from decree 
of Senior Sub Judge, Sheikhupura. D/- 
7th March 1927. 

Custom (Punjab)—Succession—Kambos of 
Amritsar District — Collaterals succeed in 
preference to daughter after death of widow. 

Among ICambos of .\miitPar tbo col¬ 

laterals of decoasod proprietor succeed to his 
acf^uired property ju preference to bis daughters 
and a gift of such property by the widow of the 
deceased proprietor to her daughters will not 
affect the reversionary rights of the collaterals 
after the widow's death: AIR 1926 Lah 112. 
Rel on. CP 380 C 1] 

Mehr Chand and Badn Nath for Ap¬ 
pellants. 

M. Ij. Puri and S. L. Puri —for Res¬ 
pondents. 

Coldstream, J .—One Dewa Singn, a 
Kambo of Amritsar District, acquired 
colony land in Sheikhupura District. 
After his death about 1924, his widow 
Mt. Haro, gifted the land to her three 
daughters, Mt. Hardevi, Mt. Sanii and 
Mt. Guro. Effect was given to the ali¬ 
enation by mutation of records made 
in August 1926. In October of the 
same year, Dewa Singh’s, collaterals 
tliirtecn in number-sued for a declara¬ 
tion that the gift would not affect thexr 
reversionary rights after Mt. Haro’s 
death. It was found by the Subordmate 
Judge, First Class of Sheikhupura. that 
the land had been acquired by Dewa 
Singh, that the collaterals had succeed- 
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ed in proving that they were entitled to 
succeed to the land in preference to 
Dewa Singh’s daughters and that as 
Mt. Haro had no power to gift the 
land, except in acceleration of the suc¬ 
cession of her husband’s heirs, he de¬ 
creed the suit. 

Against this decision Mt. Haro and 
her daughters have preferred the pre¬ 
sent appeal and we ha\e heard Diwan 
Mehr Chand, on their behalf. The evi¬ 
dence in the case produced by the par¬ 
ties has been fully described by the 
learned Subordinate Judge. Most of it 
is too vague to be of much assistance. 
[The c\idence on which reliance lias 
been placed however appears to me to 
justify tlte conclusion in favour of the 
collaterals including as it docs a judg¬ 
ment of this Court: ML Naralni v. 
Jow'dhir Singh, A. /. R. 1926 Lah. 142 
and three judgments of the District 
Judge, Amritsar. In my opinion, there 
is no force in this appeal which is dis¬ 
missed with costs. 

K.S. Apvccil dismissed. 
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Addison and Agiia Haidar, JJ. 

Mt. Karam A'ato-—Plaintiff—Appel¬ 
lant. 

V. 

Matxoal Chand and anothe} — Defen¬ 
dants—Respondents. 

Second Appeal No. 681 of 1931, De¬ 
cided on 2l9t December 1932, from de¬ 
cree of Dist. Judge, Jhang, D/- 9tb De¬ 
cember 1930. 

^ Civil P. C. (1908), O. 1, R. 3—Plaintiffs 
should implead all ordinary legal represen¬ 
tatives — Other legal representatives 
though not impleaded are still bound if plain¬ 
tiff is diligent and ignorant of their exis¬ 
tence. 

The plaintiff must be diligent and implead all 
the legal representatives under the law appli¬ 
cable if ho wishes to bind them; but where such 
ordinarj’ legal representatives are impleaded and 
there is no fraud or collusion the estate will 
still be bound, if other persons turn out to be the 
actual legal representatives, provided that the 
plaintiff was ignorant of, or had no means of 
knowing the facts or circumstances by reason of 
which the proper legal representatives were other 
than the ordinary ones: AIR 1928 Mad 243 and 
31 I C 920, Rel on; AIR 1919 Mad 16; A I i? 
1929 Mad 482 and 33 Mad 6, Ref. [P 381 0 2) 

Nand Lai —for Appellant. 

Shambhu Lai Puri —for Respondents. 

Addison, J. —One Atma Ram, died 
leaving a grandson, Kishaii Chand. He 
had on 26th September 1922, made a 
will by which he bequeathed his pro¬ 
perty to Mt. Karam Kaur, wife of his 
grandson, Kislian Chand. One Matwal 


Chand instituted a suit on 10th October 
1925, against Kishan Chand as the heir 
and legal representative of his deceased 
grandfather for the recovery of some 
money alleged to have been advanced to 
Atma Ram, on 15th May 1924. This 
suit was decreed on 6th April 1926. In 
execution of that decree Matwal Chand 
attached the house in which Kishan 
Chand and his wife Mt. Karam Kaur 
lived together. Mt. Karam Kaur ob¬ 
jected to the attachment on the ground 
that the house had been bequeathed to 
her by Atma Ram. The decree-holder 
absented himself on 6th August 1926,. 
and thereupon the execution application 
wa.s dismissed in default while the ob¬ 
jection of Mt. Karam Kaur was also 
dismissed in default. Later,' on 7th 
December 1926, Mt. Karam Kaur in¬ 
stituted a suit against her husband and 
Matwal Chand for a declaration that 
the property had been bequeathed to her 
by Atma Ram and that it was not liable 
to be sold in execution of the decree 
obtained against Kishan Chand as legal 
representative of Atma Ram. This suit 
was decreed on 21st October 1927, but 
it was remanded, on appeal, for redeci¬ 
sion on 1st February 1928. On 21st 
August 1928, none of the parties were 
present in Court and the suit was dis¬ 
missed under O. 9, R. 3, Civil P. C. 
Thereafter namely, on 3rd April 1929,. 
the present suit was instituted by Mt. 
Karam Kaur, against the same persons 
for the same declaration. This suit was 
decreed on 27th May 1930. But, on 
appeal, the learned District Judge held, 
on 9th December 1930, that the estate 
was bound as Kishan Chand was bona 
fide impleaded as the legal representa¬ 
tive of the deceased, and that the estate 
of Atma Ram was properly and efifec- 
tively represented by him. He therefore 
accepted the appeal and dismissed the 
suit. Against this decision the plainun 
has preferred this appeal. 

The general rule no doubt is that a 
decree of this kind, though recoverable 
from the estate of the deceased, is none¬ 
theless a decree against the particular 
legal representative against -whom it is 
passed and can only be executed to the 
extent of the property of the deceased 
in his hands, the other legal representa¬ 
tives who are not parties^ not ^mg 
bound by it. This principle is laid 
in Mirkha Imam Kfia v. Bhagirathi Ma- ^ 
hadeo (1). In that case one heir ot a 
deceased Mahomedan was not im¬ 
pleaded and it was held that his int^est 
in the property did not pass in a subse- 

1. A I R 1919 Bom 61=61 1 C 18=43 Bom. 
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<iuent auction sale. The same rule has 
been applied in other cases on the 
ground that it is the plaintiff’s duty to 
be diligent and to implead all the legal 
representatives if he wants them to be 
bound by the decree. It is unnecessary 
to discuss the authorities laying down 
this general rule. The question is, whe¬ 
ther, in a special case like the present, 
the rule is Afferent. It has been found 
by the lower appellate Court that the 
plaintiff*, Matwal Chand, had no know¬ 
ledge of the will of the deceased Atma 
Ram. It is also clear on the record 
that Kislian Chand was the ordinary 
heir and that he was living in the 
house, which was attached, with his 
wife. The learned District Judge lias 
held that the rule to be applied in these 
special circumstances is that, if the 
estate is effectively represented and no 
fraud or collusion is disclosed on the 
part of the plaintiff, the decree is bind¬ 
ing on the real legal representative, 
even if he has not been made a party 
to the suit. 

The first case dealing with this point 
which need be mentioned is Gnanambal 
Ammal v. Veerasami Chetty (2) a deci¬ 
sion of a Division Bench of the Madras 
High Court. In that case a widow was 
wrongly impleaded in a suit for recovery 
•of money due from her deceased hus¬ 
band as he had left a will bequeathing 
the property to someone also. The pro¬ 
perty was sold in execution and pur¬ 
chased by a third party and a suit was 
•subsequently brought by the legatee to 
recover the property bequeathed to him. 
It was held that the sale could not be 
set aside merely on the ground that 
the legatee was not a party to 
the ^ decree obtained by the creditor. 
Reliance was placed in this case on 
Hamaswami Chettiar v. Oppilamani 
Gheiti (3) where it was held that a 
decree-holder, who has to apply for 
•execution against the legal representa¬ 
tive of the deceased judgment-debtor, 
may select from among several rival 
claimants, as legal representatives, the 
•one whom he believes honestly to have 
the best prima facie title and the repre- 
'•^ntation, in the absence of fraud or 
collusion, will be sufficient, even though 
it is subsequently found that some other 
person is the true legal representative. 
That is not nearly such a strong case 
as the present in which the obvious heir 
'was Kislian Chand who actiuiUy was 
residing in the property with his wife. 

will was unknown to the plaintiff 
•Secree-holder in the case before us. 

1916) 81 1 o 9:30. ^ 

1910) 88 Mad 6=4 I 0 1069. 


No c.\ecuior was named in it. Letters 
of administralion with a copy of the will 
annexed \vcrc:ncver:applicd for. Therefore 
it was impossible for the plaintiff decree- 
holder to hnplead any other person tlian 
Kishan Chand. Though the latter was 
li\-ing with his wife he did not disclose 
the fact that he was the legatee under 
Ms grand-father’s will. Had he done 
so the case might have been different. 
As he has not done so it seems to me 
that the rulings referred to arc ample 
authority for the decision of the learned 
District Judge. Ramaswami Chettiar v. 
Oppilamani Chetti (3) was followed by 
another Division Bench of the Madras 
High Court in A. /. R. 1929 Aiad. 482. 

A Single Bench of the Madras High 
Court has taken the same view in 
A. 1. R. 1928 Mad. 243. That was 
also a case where the ordinary legal 
representative, under the law applicable 
was impleaded. In that case too, there 
was a will under which the property, 
went to someone else. It was held that 
as the plaintiff, without any fraud or 
collusion, had sued a person who avouUI 
be the ordinary legal representative., 
under the law, of the deceased person, 
in ignorance of other facts, or circum¬ 
stances, by reason whereof some other 
person turned out to be the real heir 
and actual representative such decree 
was binding in the same manner and to 
the same extent on the real heir and 
legal representative. In that case just 
as in the present case there was no' 
appointment of an executor, either ex¬ 
pressly or by necessary implication in 
the will, so that it could not be argued 
that the executor was the proper legal 
representative. Further in none of these 
cases just as in the case before us had. 
any action been taken under the will: 
To sum up: the general rule is that the 
plaintiff must be diligent and implead 
all the ordinary legal representatives 
under the law- applicable if he wishes 
to bind them; but in a case like the 
present where such ordinary legal re¬ 
presentatives are impleaded and there 
is no fraud or collusion the estate will 
still be bound, if other persons turn out 
to be the actual legal representatives, 
provided that the plaintiff, was ignorant 
of, or had^ no means of knowing the 
facts or circumstances by reason of 
which the proper legal representatives 
were other than the ordinary ones. 
There is no distinguishing feature bet¬ 
ween the present case and that reported 
as A. /. R. 1928 Mad. 243, with the 
decision in that case ; and in Gnanambal 
Ammal v. Veefasami Chetty (2), I am 
respectfully- in agreement. 
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Another authority, which may be men¬ 
tioned, is Bacilli Soorayya \. Anjaiieyala 
(4), another Dhision Bench decision of 
the Madras High Court in wliich it was 
held that where a creditor in good faith 
obtains a decree against the person in 
possession of his debtor’s property whom 
he believes to be but who is not, in fact 
the legal heir of the debtor, execution 
proceedings taken in pursuance of that 
decree will bind the real heir. This 
follows from the dehnilion of legal re¬ 
presentative in the Civil Procedure 
Code. Kishan Chand was in possession 
to all intents and purposes of this house 
as he uas living there with his wife 
and he was also the ordinary heir imder 
the law. For the reasons given I would 
dismiss this appeal with costs. 

Agha Haidar, /.—I agree. 

K.S. _ Appeal dismissed. 

4. A I B 1919 Had 1G=52 I C 509. 
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Currie, J. 

Snha Singh and anotho —Plaintiffs— 
Appellants. 

V. 

Bela Singh and others —Defendants— 
Respondents. 

Second Appeal No. 748 of 1932, De¬ 
cided on lOth January 1933, from decree 
of District Judge, Amritsar, D/- 18th 
January 1932. 

Court fees Act (1870), as amended by Pun- 
jab Act (7 of 1912), Sch. 2. Art. 22 and S. 17 
— Mortgage with possession — Subsequent 
mortgage on some conditions simply increas¬ 
ing amount secured does not constitute se- 
con<l alienation. 

A mortgage witb possession was effected. A 
second deed of mortgage was subsequently effect¬ 
ed on the same conditions to the same mortgagee 
by which only the amount secured on the mort¬ 
gage was increased. In a declaratory suit by a 
reversioner: 

Held: that there was only one alienation, that 
the second mortgage did not ednstitute a second 
alienation and that a stamp of Rs. 20. was suffi¬ 
cient : AI B 1932 Lah 465; AIR 1921 Lah 186, 
Apph AIR 1920 Pat 105, Dist ; 18 Mad 469, 
Ref. [P 333 C 1] 

Fakir Chand —for Appellants. 

Gobind Ram Khanna — for Respon¬ 
dents. 

Jiidgment .—Buta Singh, on 30th June 
1932, executed a deed mortgaging cer¬ 
tain land with possession for Rs. 3,500, 
to Bela Singh. On 24th April 1928, he 
executed another deed cliarging the 
same land with a further sum of Rupees 
232. In this deed it is stipulated that 
this sum was to be added to the original 
mortgage money of Rs. 3,500, and the 
land should only be redeemed on pay¬ 


ment of both amounts at the date fixed 
in the first deed. Bela Singh, subse¬ 
quently sold the mortgagee rights to 
Chet Singh. On 16th June 1929, Buta 
Singh’s sons sued for the usual decla¬ 
ration that the alienation should not 
affect their reversionary rights as it 
was without consideration and neces¬ 
sity. On. 25th June 1930, the trial 
Court decreed the suit and Bela Singh 
appealed. The original plaint was stamp¬ 
ed with a court-fee stamp of Rs. 20 
and the same amount was affixed to the 
memorandum of appeal. In the course 
of audit the stamp auditor raised an 
objection to the effect that the suit chal¬ 
lenged two alienations of mortgage 
under the Punjab Customary Law and 
therefore should have been stampedwith 
two stamps of Rs. 20, one for each 
alienation impeached, under Art. 22, 
Sch. 2, Court-fees Act, as amended by 
Punjab Act 7 of 1922. On 10th De¬ 
cember 1931, the learned District Judge 
noted that this objection Irad been pre¬ 
ferred in audit and ordered the plain- 
tiffs-respondents and the appellant to 
make good the deficiency of Rs. 20 
each and adjourned the appeal. On 
18th January 1932, the learned Judge 
noted that the appellant had made good 
the deficiency but the plaintiffs-respon- 
dents had not done so and asked for 
further time. As they had already had 
a month to do this he adjourned the 
case to the afternoon and finally as the 
plaintiffs-respondents had not made up 
the deficiency and said that they were un¬ 
able to raise the money he refused any 

further adjournment and accepted the ai)- 

pcal and rejected the plaintiffs’ suit 
under O. 7, R. 11 (c), Civil P.^C. 

Against this order the plamtiffs Mve 
preferred a second appeal through Mr. 
Faqir Chand. Mr. Faqir Chand has 
argued that the second deed does not 
constitute a second alienation 
creates a further charge on the lami 
already alienated. In support of this 
contention he has referred to Remat 
Das V. Mt. Janat (1). That was a 
case in which the question of the 
of the Punjab Alienation of Land Act. 
was considered. The mortgage 
effected prior to the date on which the 
Act came into force and 
advance had been made after fhat 
on the old security. It was held tim 
the further advance was not a nev 
mortgage, provided that no orange 
been made in the terms of the 
transaction. This Q'^^^on was . 
sidered at length in a Full B^ nchje^ 

1. A 1 R 1921 Lab 136=62 I 0^789—2 Lahi 
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sion of this Court reported in S/ier 
Singh V, Daya Ram (2). The decision 
in Remal Das v. Janat (1) was ap¬ 
proved and after full discussion and a 
consideration of the definition of mort¬ 
gage as given in S. 58, T. P. Act, it 
was held that such a transaction did 
not amount to a fresh alienation of an 
interest in the land and consequently 
the provisions of Punjab Alienation of 
Land Act were not attracted. In the 
present case it is clear that the second 
deed in no way altered the conditions 
of the first mortgage-deed. Possession 
of the land had already passed to the 
mortgagee and the only effect of the 
second deed was to increase the amount 
of the money secured on the mortgage. 
Therefore the principles enunciated in 
the two decisions cited above obviously 
apply and the second deed cannot be 
held to constitute a second alienation. 
Art. 22, Sch. 2, which was inserted by 
Punjab Act 7 of 1922, provides that a 
plaint or a memorandum of appeal in 
I a suit by a reversioner under the Pun¬ 
jab Customary Law for a declaration in 
respect of an alienation of ancestral 
land shall be stamped with a stamp of 
Rs. 20. In the present case in view of 
the above rulings it must be held that 
there was only one alienation and there¬ 
fore the stamp of Rs. 20 affixed was 
sufficient. 

Mr. Gobind Ram Khanna for the 
respondents raised a preliminary ob¬ 
jection to the effect that the present 
appeal was insufficiently stamped as this 
too only bore a stamp of Rs. 20. In 
view of my decision on the amount of 
stamp duty to be levied on the original 
plaint and the appeal it is obvious that 
this objection has no force and I there¬ 
fore overrule it. Mr. Khanna further 
argued that in any eventa stamp of Rs. 20 
was insufficient as there were in reality 
two causes of action each of which was 
chargeable with stamp duty under S. 17, 
Court-fees Act. In support of this 
argument ho cited Wazira Begam v. 
Shoshi Bhusan Ray (3) and Daiva 
Chilaya Pillai v. Ponnathal (4). In the 
Madras case the report is very brief 
and it is impossible to say whether the 
alienations then contested were made to 
one and the same alienee in respect of 
the same property. In Wazira Begam 
V. Shoshi Bhusan Ray (3) the mort¬ 
gagee was suing on two bonds and 
that will be clearly a case in which 
there were two separate causes of action. 

2. A I B 1932 liah 466=189 I C 49=13 Lah 
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generally interpreted as meaning “cause 
of action.” In the present case it is 
obvious that the subject of the suit is 
the alienation of the ancestral property 
and in view of the decisions of this 
Court cited above it must be held that 
there was only one alienation and not 
two. The original plaint and the memo¬ 
randum of appeal were therefore cor¬ 
rectly stamped, and the objection pre¬ 
ferred by the stamp auditor on which- 
the learned District Judge acted was- 
erroneous. Mr. Faqir Chand also con¬ 
tended that in any case the learned Dis¬ 
trict Judge instead of rejecting the 
plaint in toto shoffid have dealt with the 
case on the merits as regards one of 
the deeds for wliich the stamp would 
have been sufficient. That point is not 
free from difficulty but need not be dis¬ 
cussed in view of the decision I have 
arrived at. 1 therefore accept the ap¬ 
peal and remand the case to the District 
Judge for decision on the merits. Stamp 
of this appeal will be refunded. Other 
costs will be costs in the case. 

K.S. Appeal accepted. 
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Biiide, J. 

Abdul Aziz Khan —Judgment-debtor— 
Appellant. 

v. 

Co-operative Bank, Ltd., Lahore —De¬ 
cree—Respondent. 

Miac. First Appeal No. 746 of 1932,. 
Decided on 19th December 1932, from 
order of Senior Sub. Judge, Multan, D/- 
23rd April 1932. 

(a) Civil P. C. {1908), S. 47— Objection by 
judgment-debtor regarding area of land men¬ 
tioned in sale proclamation — Decision on 
this is appealable. 

Where the judgment-debtor objects as to the- 
correctness of the area of land mentioned in tho 
sale proclamation, the decision given by the Court 
on such objection is appealable as such decision 
may be said to determine the rights of tha judg¬ 
ment-debtor in certain respects: AIR 1919 Lah 
233, Be/. [P 384 C Ij 

(b) Practice—Question of fact raised in ap¬ 
peal on which no evidence is on record. 

The appellate Court will not express opinion 
on a question of fact which is raised for the first- 
time in the appeal and for the decision of which 
there is no material on the record. [P 384 C 1], 

Barkat AH —for Appellant. 

Badri Das —for Respondent. 

Judgment .—In, the course of execu¬ 
tion proceedings certain lapd was to 
be sold through the' Collector. The area- 
of this land was given in the sale-pro¬ 
clamation as 136 acres 7 kanals and. 
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16 marlas. The judgment-debtor ob¬ 
jected that the correct area was 137 
acres 6 kanals and 10 marlas. The 
learned Judge of the Court below how¬ 
ever disallowed this objection, holding 
that the ditterence in the areas was due 
to dift'erenV methods of calculation. 
There were certain other objections 
which w ere also disallowed, but they are 
not material as they are not pressed be¬ 
fore me. The learned Judge ordered 
the sale to proceed and from this order, 
the present appeal has been preferred. 
The learned counsel for the respondent 
raised a x)reliminary objection that no 
appeal is competent, but the learned 
counsel for the appellant has cited 
Kanhaiya Lai v. Bank of Upper India 
(1), in which it was held tliat settling 
the terms of a proclamation is a judi¬ 
cial act from which an appeal would 
lie. In the present instance, the deci¬ 
sion as regards the area may be said to 
determine the rights of the judgment- 
debtor in certain respects. 

There is however no force in the ap¬ 
peal on merits. It appears from the 
ccriificalc given to the appellant by 
Government in connexion with the pro¬ 
perty in question that 136 acres Tkanals 
and 10 marlas is the area of the agri¬ 
cultural land exclusive of certain ahatas. 
The area of the latter added_ to the 
area of the agricultural land brings the 
total to 137 acres 7 kanals and 
16 marlas. The appellant admitted be¬ 
fore me that the “ahatas” are situated 
in the abadi. The learned counsel for 
the respondent urged that as only the 
agricultural land is being sold through 
the Collector, the area given in the pro¬ 
clamation of sale is correct. The pro¬ 
clamation of sale makes no reference to 
ahatas and the contention of the learned 
counsel seems correct. The learned 
Senior Subordinate Judge’s remark that 
the difference in the areas was due to 
different methods of calculation does 
not seem to be correct; but as the area 
of the land to be sold seems to be 
correctly given in the proclamation there 
is no ground for interference. 

The learned counsel for the appellant 
urges that the “ahatas” should ^ have 
been sold with the land. This is an 
objection which he should have taken 
in the Court below and I express no 
opinion on it as it involves questions of 
fact for which there is no material for 
decision. He may raise the points in 
the Court below if so advised, subject 
to any objections which the opposite 
party may have to urge in that belialf. 

I dismiss the appeal, but as the learned 
1, A I R 1919 Lab 233=49 I C 539. 


Senior Subordinate Judge had made 
certain misleading observations in re¬ 
jecting the appellant’s objection as re¬ 
gards the area to be sold I leave the 
parties to bear their costs. 

K.S. Apveal dismissed. 

A. I. R. 1933 Lahore 384 
Addison and Agha Haidar, JJ. 

Bahadur Singh — Defendant—Appel¬ 
lant. 

V. 

Padam Chand-Asa Ram —Plaintiffs— 
Respondents. 

First Appeal No. 2108 of 1928, De¬ 
cided on 12th December 1932, from de¬ 
cree of First Class Sub Judge, Delhi, D/- 
2nd June 1928. 

Evidence Act (1872), S. 34—Suit on basis 
of entries in account books—Entries them* 
selves should be proved. 

Id order to obtain a decree on the basis of en¬ 
tries in books of account it is not sufficient 
merely to prove that the books are correct and 
have been regularly kept in the course of busi¬ 
ness, but the entries must also be proved unless 
the necessity for such proof is removed by the 
admission of the opposite party: A I B 1922 Lah 
338; AIR 1924 Lah 640; AIR 1927 Lah 903; 
23 W R 390 (P C) and AIR 1914 Lah 67, Ref. 

[P 885 0 1] 

Kishan Dayal, Bishan Narain and 
Bhagxoat Dayal —for Appellant. 

Jagan Nath Aggarwal and Shambii Lai 
Puri —for Respondents. 

Addison, J .—The plaintiff firm, who 
are dealers in gold and silver lace in 
Delhi, sued Bahadur Singh, a Brahman 
milk-seller of the same place, for re¬ 
covery of Rs. 5,383-6-0, advanced in 
cash together with interest amounting to 
Rs.. 827-3-0, total Rs. 6,210-9-0. The 
defendant pleaded that there were no 
dealings and that the account sued upon 
was fictitious. The trial Court has de¬ 
creed the claim and the defendant has 
appealed. In the plaint it was stated 
that the cash advances were made to the 
defendant on account of contracts en¬ 
tered into by him. According to the plain¬ 
tiff the dealings commenced on 3rd 
January 1920 and ended on 30tli June 
1925, with a balance due amoxmting to 
Rs. 5,383-6-0. In between various 
balances were struck and the accounts 
were squared on 12th September 1923, 
dealings re-commencing shortly after 
that. In the account there is no acknow¬ 
ledgment by the defendant ^ or by any 
person alleged to have received money 
on his behalf. No receipts, ruqqas, or 
hundis were taken from the defendant. 
The balances were not signed by the 
defendant. That is, there is no acknow- 
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ledgment, made by the defendant or by 
any person stated to have taken money 
on his behalf, in existence; there are 
merely the entries in the plaintiffs’books 
which are, of course, admissions made 
by the plaintiffs in their own favour. 
Though, according to the plaint and 
according to the evidence of the plain¬ 
tiff in the witness-box, the money was 
advanced to finance contracts entered 
into by the defendant, the Judge in 
the Court below seems to have found 
that the defendant was borrowing the 
money cheaply from the plaintiff firm 
in order to advance it at high rates 
of interest to other persons. This find¬ 
ing is obviously wrong. (Then His 
Lordship discussed the plaintiffs’ evi¬ 
dence in detail and held that it did not 
help to corroborate the plaintiffs’ books 
or to establish in any way the dealings 
between the parties and the judgment then 
proceeded). The law on the subject is 
quite clear. In order to obtain a de¬ 
cree on the basis of entries in books of 
account it is not sufficient merely to 
prove that the books are^ correct and 
have- been regularly kept in the course 
of business, but the entries must also be 
proved unless the necessity for such 
proof is removed by the admission of 
the opposite party: see Abdul Haq v. 
Shivji Ram Khem Chand (1) and 
A. I. R. 1924 Lah. 540 as well as 
A. /. R. 1927 Lah. 903, In all these 
eases there was evidence of a general 
character given by plaintiffs or their 
munims that the books were correct and 
■that the dealings took place, but this was 
.held not to be sufficient evidence. Al¬ 
though entries of books of account re¬ 
gularly kept are relevant under S. 34, 
Evidence Act, they are never alone 
sufficient evidence to charge any person 
with lability. In Baboo Gang a Per shad 
V. Baboo Jndarjit Singh (2), their 
Lordships of the Privy Council state 
that 

*' where the fact of payments by a banking firm 
U distinctly put in issue, the books of the firm 
being at most corroborative evidence, the mere 
general statement of the banker to the efiect that 
his books were correctly kept is not sufficient to 
discharge the burden of proof that lies upon him; 
-particularly, if he has the means of producing 
'.much better evidence.” 

A Division Bench of this Court in 
Ganga Ram v. Kaka Ram (3), held 
that 

“where the plaintiffs can easily produce inde¬ 
pendent and trustworthy evidence in support of 
entries in their account books, it would be un¬ 
fair to defendants and wrong in principle to ac- 

1. A I R 1922 Lah 338=71 1 0 Q59. 
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copt as sufficient proof the entries, unconobo* 
rated by any evidence other than a somewhat 
vaguo statement by 'One of tbo plaintiffs to the 
efloct practically that the books speak for them¬ 
selves.” 

(After refering to the evidence dis¬ 
cussed in tliis case, the judgment pro¬ 
ceeded). In conclusion it must be held 
that the plaintiffs have totally failed to 
prove the alleged dealing. I would 
therefore accept the appeal and dismiss 
the suit with costs throughout. 

Agha Haidar, /. —I agree. 

K.S. Appeal accepted. 
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Broadway, J. 

Hari Bam —Complainant—Petitioner. 

V. 

Allah Baksh and another —Accused— 
Opposite Parties. 

Criminal Revn. No. 1393 of 1932, De¬ 
cided on 4th March 1933, from order of 
Sess. Judge, Gurdaspur, D/- I9bh Octo¬ 
ber 1932. 

Jjs (a) Criminal F. C. (1898), S. 528—Code 
does not require Magistrate to issue notice 
before case is transferred. 

There is no provision of the Criminal Proce¬ 
dure Code which requires a Magistrate acting 
under S. 628 to give notice to the opposite party. 
And the mere fact that the District Magistrate 
has not done what the High Court in certain 
cases has laid down as desirable is not a suffi¬ 
cient reason to hold that the order is bad in law. 

[P 3RG C 1] 

(b) Criminal P. C. (1898), S. 528—Trans¬ 
fer is not vitiated even if reasons thereof are 
not recorded. 

Although an officer transferring cases from one 
Court to another under S. 52S ought to record 
his reasons for it, his omission to do so being 
only an irregularity is not a material ground for 
setting aside the order of transfer; 28 All 421 and 
34 Cal 918, Foil. [P 386 C 2] 

Kishan Datta —for Petitioner. 

Facts. —On the application of Allah 
Bakhsh, accused respondent, under 
S. 528 (b). Criminal P. C., the Dis¬ 
trict Ma^strate, Gurdaspur, transferred 
the criminal case concerned to another 
Court with the following order: 

“ The case may be transferred to the Court of 
Mr. Asquith, Magistrate, First Class, as a special 
case.” 

The complainant has filed a revision 
against this order of transfer. 

Grounds .—The legality of the above- 
said order is attacked on two grounds, 
viz., (1) that notice of transfer was 
not given to the other side before re¬ 
cording the order and (2) that no 
grounds for transfer were given in the 
order. It is a fact that notice was not 
given to the other party before record- 
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ing the order of transfer. There is no 
specific provision that such notice should 
be given. But in Sardara v. Emperor, 
A. I. R. 1923 Lah. 380, it was held 
that notice was essential. In Bagh v. 
Mohammad Din. A. /. R. 1926 Lah. 
156, it was held that a transfer order 
made under S. 528, Criminal P. C., 
is not illegal for want of notice to the 
opposite side. A similar view was ex¬ 
pressed in Rehmat AH v. Fazal llahL 
A. /. R. 1927 Lah. 80, where it was 
held that an order of transfer without 
giving notice to the opposite party, 
though not desirable, is not illegal. The 
point again came up before the High 
Court in Dwarka Das v. Emperor, 
A. /. R. 1931 Lah. 29, where it was 
held that an order of transfer passed by 
the District Magistrate without serving 
a notice on the opposite party and in 
the absence of that party was illegal. 
It was remarked by the learned Judge that 
in accordance with the fundamental 
principles of universal justice no order 
should be passed to the prejudice of a 
party in his absence and beliind his 
back and tliat he should be given an 
opportunity of contesting such an order 
before it is passed. The point is not 
free from doubt as in the rulings of 
1923 and 1931, it was held by our 
Court that a notice was essential and 
want of notice rendered the transfer 
order illegal. But in the rulings of 
1926 and 1927, it was held that an 
order of transfer without notice to the 
opposite party was not illegal though it 
was undesirable. An authoritative deci¬ 
sion ort this point is probably necessary 
in view of the conflict of opinion noted 
above. 

On the second question, the^ law as 
enunciated in S. 528, Cl. (5) is clear. 
A Magistrate making an order of trans¬ 
fer under S. 528, Criminal P. C., shall 
record in writing his reasons for niak- 
ing the same. In this case, the learned 
District Magistrate lias not recorded 
liis reasons for making the transfer 
order. He has contented himself by 
remarking that the case may be trans¬ 
ferred as a special case. I am not pre¬ 
pared to hold that this amounts to 
compliance the provisions of 

S. 528, Cl. (5), and as laid down in 
Sardara v. Emperor, A. /. ^.1923 
Lah. 380, a transfer order which does 
not give reasons for transfer, is bad 
in law. In my opinion, the order under 
reference, as it stands, is bad in law 
for reasons given above. I accordingly 
refer the revision petition under S. 438, 
Criminal P. C., for orders of the 
Hon’ble Judges of the High Court. 
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Order .—The learned Sessions Judge- 
has reported tliis case as he considers- 
that the order passed by the learned 
District Magistrate under S. 528 (2). 
Criminal P. C., was illegal, firstly, 
because before passing the order he 
failed to give notice to the complainant 
and secondly, that he failed to record 
liis reasons for making the order. In 
his order of reference the learned Ses¬ 
sions Judge has referred to various 
authorities which he assumed support 
his contentions. Now, in the first place, 
it has been repeatedly held^ tliat there 
is no pro\dsion of the Criminal Proce¬ 
dure Code, which requires Magistrate 
acting under S. 528, Criminal P. C.. 
to give notice to the opposite .party. 
Judges have from time to time pointed 
out that although law did not demand 
such a notice, it was usually advisable 
and desirable to issue notice to the 
opposite party when an application 
under S. 528, Criminal P. C., was to 
be disposed of. The mere fact that the 
learned District Magistrate has not done 
what this Court in certain other cases 
has laid down as desirable is not to 
my mind a sufficient reason to hold that 
the order is bad in law. 

So far as the second reason given by 
the learned Sessions Judge is 
ed it was held by the Allahabad High 
Court in Dukhi Kewat v. Emperor (1) 
that the omission to record reasons tor 
a transfer was a mere irregularity and 
did not vitiate the subsequent proceed¬ 
ings. In Parkas Chunder v. Emperor 
(2), it was held that although an officer 
transferring cases from one Court to 
another ought to record his reasons tor 
it, his omission to do so being only 
an irregularity was not a material 
ground for setting aside the order ot 
transfer. The Madras High ^.ourt has 
taken a similar view. Sitting as a Court 
of revision I am unable to say t^t tne 
order of transfer is vitiated because 
notice was not given and the reasons 
for the transfer were not set out at 
length. I therefore decline to inter¬ 
fere and dismiss the petition., 

Y s. Petition dis missed. 

1. (1906) 28 All 421=3 Or L J 327=(1906)i 
AWN 76. 

2. (1907) 34 Cal 918=6 Cr L J 360. 
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DALir Singh, J. 

Bishc'fi Das —Petitionei'. 

V. 

Bibi jhnaj' -Coraplainanfc—Op¬ 

posite Party. 

Criminal Eevn. No. 34 of 1933, De¬ 
cided on 17th March 1933, reported by 

Addl. Sess. Judge, Lahore. 

Criminal P. C. (1898), S. 488—It is resi¬ 
dence of husband and not of his father that 
gives jurisdiction to Court. 

In proceedings under S. 488 tb;\t Court has 
jurisdiction where the husband is actually resid¬ 
ing when the proceedings are started. In order 
to invest a Court witli jurisdiction the fact that 
the father of the husband was residing .at a cer¬ 
tain place has nothing to do. [P 387 C 1, 2] 

Brij Lai —for Petitioner. 

Devi Das —for Opposite Party. 

Facts .—^The petitioner’s wife has in¬ 
stituted a complaint for maintenance 
, against liim under S. 488, Criminal 
P. C., at Lahore. The petitioner, who 
is a Government servant posted at Delhi 
since 1927, objects to the jurisdiction 
of the Lahore Courts on the ground 
that he has no residence at Lahore and 
that he now resides and has for several 
years resided at Deliii. The Magistrate 
having overruled the objection, the peti¬ 
tioner has now come' up on revision. 

Grounds. — Section 488, Criminal 
P. C., as I read it, confers jurisdiction 
on Courts in any district: (1) where 
the husband resides gr is, or (2) where 
the husband and wife last resided to¬ 
gether. It is an admitted fact that the 
petitioned, who is in Government ser¬ 
vice, has been posted at Delhi since 
1927. He obviously is and has been 
residing there. It is also common 
ground that the husband and mfe last 
resided together at Delhi. It appears 
to me that, under these circumstances, 
the Courts at Delhi and not at Lahore 
have jurisdiction. The learned Magis¬ 
trate has noted that the accused received 
his education at Lahore; that he was 
married at Lahore; that he performed 
his adoptive father’s Kriya Karam at 
Lahore, and that his adoptive father’s 
widow lived for some time at Lahore 
after Ae death of her husband which took 
place several years ago (though she 
now admittedly resides at Delhi, with 
the petitioner since one and a half 
years). It appears to me that all these 
considerations are beside the point for 
determining where the husband “re¬ 
sides or is” within the meaning of 
S. 488, Criminal P. C. It is further 
stated that the petitioner owns a piece 
of land at Khui Miran in this district; 
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but that too, in my opinion, cannot 
help us to li.x the petitioner’s residence 
at Lahore. The petitioner in fact stales 
that even tlds piece of land was pur¬ 
chased benami in his name. The pcii- 
lioner has deposed that he himself owns 
or possesses no residential liousc or in 
fact any property at all in Lahore. 

It is also mentioned by the JearnceJ 
Magistrate that the deceased adoptive 
father of the plaintiff used to reside at 
Lahore and owned property here. The 
whole of the property however has been 
left by him to his widow. This adoptive 
father liimself, according to the peti¬ 
tioner, belonged originally to Gujrat. 
The mere fact tliat he resided at 
Lahore before his death several years 
ago does not, in. my opinion, mean that 
the petitioner now “resides or is” at 
Lahore for purposes- of these proceed¬ 
ings under S. 488, Criminal P. C. 
The petitioner, who is a Government 
servant liable to be transferred irom 
place to place, has really no ffxcd or 
permanent residence and he “resides ’ 
where he is for the time being. He 
therefore now is or resides at Dcllii. 
It is prayed that the order of the learn¬ 
ed Magistrate assuming jurisdiction at 
Lahore should be set aside. '• 

Order. —There is nothing shown me 
that the petitioner resides in Lahore 
now. The fact that his adoptive father 
did so has nothing to do with the point, 

I therefore accept the reference and 
set aside the order of the learned Ma¬ 
gistrate holding that the Lahore Court 
has jurisdiction. 

V.s. Bcferenca accepted. 

A. I. R. 1933 Lahore 387 (2) 

Jai Lal, J. 

{Bhai) Mathra Das —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Eevn. Petn. No. 16C2 of 
1932, Decided on 7th March 1933, from 
order of Sess. Judge, Montgomery, D/- 
I7th November 1932. 

(a) Criminal Law Amendment Act (1908), 
S. 17 (2)—Leader held guilty under S. 17 (2). 

The leader of the party which induces the boys 
to take out and publicly exhibit the Congress 
flags and for which those boys are given clothes 
and some cash in lieu of services to be rendered 
by them is guilty under S. 17 (2). [P 388 C 1] 

(b) Government of India Act (1915), S, 55 
—Unlawful association. 

The delegation of powers to the Local Govern¬ 
ment to declare that associations are to be deem¬ 
ed to bo unlawful is not ulbra'vires. [P 388 C 2] 

B. B. Puri —for Petitioner. 

Abdul Rashid —for the Crown. 
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Order .—The petitioner, Mathra Das, 
has been convicted under S. 17 (2), 
Criminal Law Amendment Act, 1908, 
and has been sentenced to two years’ 
rigorous imprisonment and further been 
ordered to pay a fine of Rs. 200. The 
prosecution case is that, on 22nd June 
1932, the petition and others, who 
were also convicted along with him, 
])ut under S. 17 (1), Criminal Law 
Amendment Act, 1908, attempted to 
induce, P. W. 2, Harnam Singh, a 
sttident aged 20, and P. W. 5, Tulsi 
Ram, aged 15 or 16, to take out and 
publicly exhibit the Congress flags. These 
boys were to be given clothes and some 
cash in lieu of services rendered by 
them. They tvere told tliat they would 
be arrested and would probably be im¬ 
prisoned and should therefore be pre¬ 
pared to take the consequences. It was 
therefore agreed that the money payable 
to them should be paid to their parents. 
Tltis suggestion was put before the boys 
first by the other convicts. They ac¬ 
cepted the conditions and were then 
taken to Mathra Das who was lying on 
a bed. He approved of the arrange¬ 
ment and directed that the clothes be 
brought in. The clothes were brought 
and given to the boys along with the 
Congress flags. In the meantime the 
father of one of the boys came to know 
of what had happened and took liis son 
away with him, and apparently the 
whole scheme fell through. It is in evi¬ 
dence that clothes were given to the 
boys, were put on by them before the 
scheme was frustrated by the appear¬ 
ance of the father of one of them. On 
these facts it is contended on belialf 
of the petitioner that he could not be 
convicted under the second part of 
S. 17, but that, if at all, he could be 
convicted under the first part. The 
circumstances however show that Mathra 
Das was the leader of the party wliich 
induced the boys to act^ in the manner 
mentioned above and, in my opinion, 
he has rightly been convicted^ under 
the second part and I agree with the 
conclusions of the learned Sessions 

. ft.! A 

Another contention of the learned 
counsel is that the delegation of the 
powers to the Local Government to de¬ 
clare what associations arc to be deem¬ 
ed to be unlawful is ultra vires. S. 55, 
Government of India Act, was cited in 
I support of this contention. The point was 
[not however fully developed before me and 
’I consider that there is no force in it. 
jThe so-called delegation occurs in the 
idefinition of “unlawful assoemtion” and 
•after providing that associations which 


hav'e been formed with certain objects; 
are to be'deemed as unlawful associa-i 
tioiis it has also been provided that the 
expression shall include associations 
which have been declared by the Local 
Government as such. Tins provision is' 
not, in my opinion, ultra vires 
of the legislature. I do not 
however consider it necessary to dis¬ 
cuss the matter in detail because I 
liave already stated the point was not 
fully developed before me by the learn¬ 
ed counsel. With regard to sentence, 
in view of the fact that the conduct of 
the petitioner was particularly objec¬ 
tionable in law inasmuch as he attem¬ 
pted to induce two students to carry 
the Congress flag and thus run the risk 
of punishment, probably imprisonment, 
I decline to interfere with the substan¬ 
tive term of imprisonment awarded to 
him. In view however of the substan¬ 
tial imprisonment awarded to him I do 
not think there was any ground for 
adding a sentence of fine to it. I conse¬ 
quently accept tliis petition to tliis ex¬ 
tent that the sentence of fine is set 
aside; otherwise the petition is dis¬ 
missed. 

Order accordingly. 
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Coldstream and Jai Lal, JJ. 

Emperor 

v. 

Sher Singh —Accused—Respondent. 
Criminal Appeal No. 1399 of 1931, 
decided on 20fch December 1932, from 
»rder of Sess. Judge. Ferozepore, D/- 
.3th August 1931. . 

(a) Criminal P.C, (1898), S. 417-AppaaI 

rom acquittal—Interference when justitied 

lointed out. . 

The statutory law makes no distinction oet- 

veen an appeal against an acquittal and an ap¬ 
ical from a conviction and in order to justify m 
erfereuco with a judgment of acquittal on a 
uestion of fact it is sufl&cient if the finding is 
learly wrong on the evidence and 
n the opinion of the appellate Court; but the in 
ications of error in the judgment of acquittal 
ughb to bo clearer and more palpable ana the 
vidence more cogent and convincing, in order to 
astify its being set aside than would be nect¬ 
ary in the case of a conviction; 7 

fb) Criminal Trial— Retracted confession— 
Jse and value depends on facts of each case 

-Criminal P. C. (1898), S. 164. :» of a 

A retracted confession may form the basis ot a 
onviction without any corroborative evi^denc^ 
5ut every case of this kind must be decided upon 

;s own circumstances and not upon the 

f credibility which was attached in 
mfessions made. If a Judge believes ® 
jssion made by a prisoner, although subsequent y 
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withdrawn, contains a true account of that pre¬ 
vious connexion with a crime, the Judge is bound 
to act, so far as that prisoner is concerned, on 
that confession which ho believes to be true: 20 
All 133 and A I U 1014 Lah 321, o»; AIR 

1927 P G 216 undAIR 1925 Lah G05, Bef. 

[P 391 G 1] 

(c) Evidence Act (1872), S. 24— Confession 
under mere hope of pardon cannot be re¬ 
jected. 

Where a confession is positively proved by th® 
record of Magistrate that it was voluntary, th® 
mete fact that the accused confessed in the hope 
of pardon will not justify its rejection as being 
improperly induced, in the absence of the evi¬ 
dence to suggest that any police officer or other 
person in authority did or said anything which 
could possibly bo construed into holding out a 
hope of pardon: ^1 J i2 1927 P C 216, Ref. 

^ [P 391 C 2] 

C. Ti. Carden Noad —for the Grown. 

J. G. Sethi —for Respondent. 

Coldstream, J. —On 21st April 1931, 
the body of Labhu Ram (or Labhu 
Shah), a money lender of Khosa Pando, 
a village about four miles from Moga 
in Ferozepore District, was found in 
a ruined building about a mile outside 
the village close to the road leading to 
Moga. During investigation by the 
police a piece of wood 18 inches long 
stained with blood was found beside 
the body. Tliis piece of wood fitted a 
J)art of the structure of a neighbouring 
well, known as Subedarwala, from 
which it appeared to have been broken 
off. Post mortem examination of the 
body proved that Labhu Ram had been 
strangled to death, the interior surface 
of liis neck being sjvoUen, \yith much 
congestion under the skin in front. 
There was a swelling above the right 
ear and two contusions above and in 
front of the left ear. Suspicion fell 
upon the sons of Natha Singh, a Jat 
of the village, who was heavily in¬ 
debted to Labhu Ram. One of these, 
Sher Singh, was arrested and on the 
24th he made a confession at Moga to 
a First Class Magistrate wliich was 
recorded with all the proper formalities. 
His story was that Labhu Ram, to 
•whom‘Natha Singh owed Rs. 923, had 
put Natha Singh in prison and also 
prosecuted him and his sons, Bacliittar 
Singh, Sucha Singh and Sher Singh, 
for assault. The assault came up for 
hearing in Moga on the 20th when 
Sher Singh and .his brothers were re¬ 
leased on bail. After the proceedings, 
Sher Singh and his brothers, with Sun- 
dar Singh, who had identified the ac¬ 
cused in Court for bail purposes, to¬ 
gether with Chanan Singh, one of the 
sureties, after doing some shopping and 
drinking tea, started to return to Khosa 


Pando together. At the railway cross¬ 
ing, close to Moga Sher Singh let the 
others go on and himself stayed behind. 
After revisiting Moga he started again 
for home before evening. At the Subc- 
darwala well he was overtaken by a 
carpenter of Khosa Pando called Hardial 
Singh, who was returning on liis bicycle 
from Moga. Hardial Singh told liim 
that Labhu Ram was coming along be¬ 
hind. It was then about sunset (about 
7 p. m.). Hardial Singh rode on, Slier 
Singh pulled out a piece of wood from 
the well and waited for Labhu Ram, 
When Labhu Ram passed by he knock¬ 
ed him down with the piece of wood 
wliich he then placed across his neck, 
pressing it until Labhu Ram was dead. 
He dragged the body to the ruined 
bmlding and lett it there with the piece 
of wood, and went home, taldng with 
liim a tin funnel and two bundles of 
onions which Labhu Ram had been 
carrying. On the day after he made 
tliis statement he produced from his 
house in Khosa Pando the funnel and 
the two bundles of onions. 

Sher Singh was tried on the charge 
of murder by the Sessions Judge of 
Ferozepore. It was proved that on 2nd 
January 1931. Labhu Ram had made a 
complaint in a criminal Court at Moga, 
accusing Natha Singh and liis sons 
Bacliittar Singh and Sher Singh under 
S. 307, Penal Code, of having assaulted 
and threatening to murder him at Khosa 
Pando on the previous day. What had 
really happened was that Natha Singh 
and Bagga Singh, who was a surely for 
him, had asked Wasawa .Singh. 
P. W. 12, to settle Labhu Ram’s claim 
against Natlia Singh. Labhu Ram had 
been called but instead of settling the 
matter Natha Singh and Sher Singh 
abused him, Natha Singh telling Sher 
Singh that if the man was murdered he 
(Natha Singh), could afford to let one 
of vhis four sons be hanged. (Evidence 
of Wasawa Singh and Bhola Singh. 
P. W. 13). On the 23rd February. 
Labhu Ram, obtained a warrant, 
(Ex. P. O.), in execution of a decree 
against Natha Singh, and had Natha 
Singh arrested. When the bailiff, Mu¬ 
hammad Shah, P. W. 17, began to 
take possession of his property Bachitar 
Singh, Sucha Singh and Sher Singh, 
assaulted L-abhu Ram with dangs and 
prevented further proceedings. This was 
duly reported by the bailiff, (Ex. P/P)* 
Labhu Ram submitted a complaint to a 
Magistrate at Moga who issued warrants 
of arrest against Natha Singh and his 
sons Bachitar Singh and Sucha Singh 
and fixed the 20th of April for the 
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hearing. This hearing was the pro¬ 
ceeding for which Slier Singh and his 
party had gone to iMoga on the day of 
the murder. Tlic prosecution duly 
proved the confcs.sion made by Sher 
Singh and also the fact that on the 
.25th April, Sher Singh liad produced 
froni his liousc the funnel and the two 
bundles of onions (not two onions as 
translated ^ in tlic English record). 
(.\ftcr gi\ing the prosecution evidence, 
tlic judgment proceeded). Before the 
Committing Magistrate. Slier Singh re¬ 
siled from Ihs confession declaring that 
he had not been at Inayat Ullali’s shop 
on iIjc 20tli when Labhu Ram was 
there, that his confession had been 
made under the impression that he was 
being examined by a police officer and 
would be released if lie confessed, that 
the officer who recorded liis confession 
had not told him that he ivas a Magis¬ 
trate or that he (Slier Singh), was 
not bound to make confession. He 
had not taken the onions and funnel 
from Labhu Ram’s body and produced 
them before the police. These articles 
did not belong to him. At the trial he 
adhered to these statements adding 
tliat he had been beaten and otherwise 
tortured by the police into unconscious¬ 
ness, and then told by the Sub-Inspec¬ 
tor that he would be released if he con- 
fcs.scd before a superior police officer 
who wore a kullah. He was taken 
before an officer wearing a kullah and 
repeated what the Sub-Inspector had 
tutored him to say. 

Sher Singh called no defence evi¬ 
dence, and the assessors, without giving 
reasons for -their decision, held his guilt 
not proved. The learned Sessions Judge 
agreed uith their verdict and acquitted 
Sher Singh. We have before us an 
appeal against this acquittal preferred 
by the Government advocate on behalf 
of the Crown. The learned Government 
advocate contends that the confession 
alone in the circumstances of tliis case 
have sufficed to establish the respon¬ 
dent’s guilt, that the confession is amply 
corroborated by the evidence of motive 
and opportunity as well as by the pro¬ 
duction by Sher Singh of the funnel and 
onions and that the acquittal is manifestly 
wrong and the lower Court’s judgment 
perverse. For Sher Singh, Mr. J. G. Sethi 
has referred to numerous authorities 
la>dng down the principles which have 
been followed in dealing* with Crown 
appeals. He lias attacked the evidence 
produced to corroborate the confession 
and contended that some of it (the 
evidence of Harffial Singh), con¬ 
tradicts the confession, wliile the rest 


adds nothing inconsistent with Sher 
Singh’s innocence. 

The learned Sessions Judge had dis¬ 
believed wholly Sher Singh’s explana¬ 
tion of how he came to make his con¬ 
fession, finding no evidence in support 
of his statement that he was maltreated 
by the police, and pointing out that the 
statement was duly recorded by a 
Magistrate whose good faith there is no 
reason to doubt. He has however re¬ 
fused to act upon this confession, hold¬ 
ing that the circumstantial evidence, 
although it “raises serious suspicions’’ 
against the accused, is not sufficient to 
show that the confession is “either true 
or genuine.” From his judgment it 
appears that he has accepted the evi¬ 
dence of the production of the onions 
and the funnel, wliile there is nothing 
to show that he had disbelieved any of 
the prosecution e\ddence. The only 
reasons he has clearly stated for doubt¬ 
ing the genuinenness of the confession 
are, first, that the money lender was a 
rich young man, as strong as Sher 
Singh, who could not possibly have 
caused the death of Labhu Ram in the 
way described by him; and secondly, 
that the medical evidence does not com¬ 
pletely corroborate the confession. In 
dealing with appeals against acquittals 
this Court has been guided generally by 
the observations made in 
V. Chattar Singh (1). The statutory 
law makes no distinction between an 
appeal against an acquittal and an ap¬ 
peal from a conviction, and (to quote 
from the judgmenj: of Chatterji, J.): 

“ in order to justify interference with a judg¬ 
ment of acquittal on a question of fact it is suffi¬ 
cient if the finding is clearly wrong on the evi¬ 
dence and unreasonable in the opinion of the ap¬ 
pellate Court’, but ‘the indications of error in the 
judgment of acquittal ought to he clearer and 
more palpable, and the ovidenco more cogent and 
convincing, in order to justify its being set aside 
than would be necessary in the case of a convic¬ 
tion.’ Again, 'the finding of fact of a Court which 
has liad the evidence before itself is ordinarily 
entitled to great weight and should be set aside 
by the Court of appeal only when the indications 
of mistake are clear, and this is specially true in. 
cases where the finding is in favour of the ac¬ 
cused’s innocence. If in such a case the evi¬ 
dence is all oral and its credibility is a mete 
matter of opinion, without involving other con¬ 
siderations, the opinion of the Court which 
heard tho witnesses must be treated as almost 
conclusive .... The indications of guilt mast 
be obvious, or the evidence too strong to be re¬ 
jected, before the Court will interfere.’’ 

In this case, as lias been made clear 
above, the evidence is not all oral; 
indeed, so far as it is oral, the lower 
Court seems to have accepted it, m 

"T. (1904) 7 P B 1901=97 P L R 1904^ 
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spite of the discrepancy as regards time 
■of day between Hardit’s statement and 
Sher Singh’s confession. Great ^ stress 
has naturally been laid upon this ^s- 
crepancy by Mr. Setlu and his client 
is entitled, I think, to the exclusion of 
this evidence from consideration. But 
in it I see no justification for an in¬ 
ference that the rest of the evidence has 
been fabricated. I also exclude the 
evidence of Indar Singh whose cross- 
examination certainly throws sorne doubt 
on his veracity. I may here notice that 
the learned Sessions Judge is wrong in 
•observing that the blood-stained piece 
of wood was recovered in consequence 
of information given by Sher Singh. 
The recovery is certainly consistent with 
Sher Singh’s story but cannot be said 
to corroborate it cogently as against 
himself. It has no doubt been laid 
down by many Indian Courts tliat a 
retracted confession ordinarily requires 
some independent corroboration to sup- 
iport a conviction, but, as pointed out 
by the Privy Council in Mukand Singh 
V. Emperor (2) the rule of practice that 
little or no weight should be attached 
to a retracted confession as against a 
Iperson other than the maker of it does 
'not apply where it is used against the 
! deponent, while a Division Bench of 
ithis Court in Partab Singh v. Emperor 
^ (3) has endorsed the view that as 
against the person making it a retracted 
confession may form the basis of a 
conviction even without any corrobora¬ 
tive evidence. On this subject the 
Allahabad Court (Edge, C. J. and Bar- 
kit, J.)» appears to me, if I may say 
so with proper deference, to have ex¬ 
pressed the only possible rule in Queen- 
Empress v. Maiku Lai (4): 

“ Every case of this kind must be decided upon 
its own circumstances and nob upon the amount 
of credibility which was attached in other cases 
to confessions made. If a Judge believes that a 
confession made by a prisoner, although subse¬ 
quently withdrawn contains a true account of 

that previous connexion with a crime, the Judge 

is bound to act, so far as that prisoner is con¬ 
cerned, on that confession which he believes to be 

true.” , , 

This view appears to liave been ad¬ 
opted by the Punjab Chief Court in 
Jaiwan v. Emperor (5) when John¬ 
stone, J., summarized the case Law on the 
subject as leading to the conclusions 
that the use to be made by the Court 
of confessions, w hether ret r acte d or not, 

~2 A I B 1927 215=110 I C 225=54 I A 

46=8 Lah 230 (P C). 

5. A I B 1926 Lah 605=871 0611=6 Lah 415. 

4. (1897) 20 All 133={1897) AWN 224. 

jB. A I B 1914 Lah 321=25 I O 634=30 P R 
1914 Or. 


is a matter rather of prudence than of 
law, the business of the Court being to 
make up its mind in accordance with 
the dictates of common sense whether 
it is safe to believe the confession or 
not, and that experience and common 
sense show that in the absence of cor¬ 
roboration in material particulars it is 
not safe to convict on a confession un¬ 
less from the peculiar circumstances in 
which it was made and judging from 
the reasons alleged or apparent of the 
retraction there remains a high degree 
of certainty that the confession notwith¬ 
standing its having been resiled from is 
genuine. 

In the case before us the confession 
was made shortly after the murder 
when Sher Singh’s brothers were under 
suspicion- He himself had strong motive 
for the murder, had been with Labhu 
Ram in Court at Moga and in all pro¬ 
bability had been seen by Avay-farers 
on the road between Moga and Khosa 
Pando. There is no evidence or indica¬ 
tion on the record of coercion or im¬ 
proper inducement, while it is positively 
proved by the record of the Magistrate s 
careful proceedings that the confession 
was voluntary. The mere fact that Sher 
Singh confessed in the hope of pardon, 
will not, as pointed out by the Privy 
Council in Mukand Singh v. Emperor 
(2) justify its rejection as being im¬ 
properly induced, in the absence of 
evidence to suggest that any police 
officer or other person in authority did 
or said anything which could possibly 
be construed into holding out a hopc^ of 
pardon. The respondent’s explanation 
of how he came to confess is certainly 
false, as it has been found to be by the 
lower Court. Notwithstanding all these 
circumstances the Sessions Judge has 
found the confession doubtful because 
Labhu Ram was' physically a match for 
Sher Singh and that the medical evi¬ 
dence proves injuries not detailed in 
the story told by Sher Singh.. (After 
considering the evidence, the judgment 
proceeded). The evidence is most cogent 
and convincing. The lower Court s 
judgment is clearly wrong and unrea- 
. sonable, the evidence is too strong to 
be rejected and the acquittal must be 
set aside. I would accordingly accept 
this appeal and convict Sher Singh, 
under S. 302, Penal Code. Haymg 
regard to all the circumstances which 
led up to and prompted the murder, 
including the fact that Labhu Ram had 
falsely accused Sher Singh of atternpt- 
ing to murder him, and the fact tliat it is 
more than a year since Sher Singh was 
acquitted by the Sessions Judge 1 would. 
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impose the lesser sentence of transpor¬ 
tation for life. 

Jai Lai, J .—I agree. 

Appeal accepted. 
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Abdul Qadir, J. 

A})L2id Bahman —Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 1244 of 1932, 
Oeoi'led on 6tb January 1933, from order 
of Subdivl. Magistrate, Pakpattan, D/- 
29th August 1982. 

Penal Code {I860). Ss. 363 and 368—Kid- 
napped child left in house of accused—Ac* 
cused informing another about it who gav.e 
information to guardian of child—Accused 
IS not guilty. 

The brother of accused kidnapped three child¬ 
ren and leaving one of them in accused’s bouso 
went awny with the other two -and lie was not 
traced. The accused finding it difficult to main¬ 
tain himself informed another about the child 
and both wore maintaining Iho child and infor¬ 
mation was sent to the guardian of the child after 
knowing from it who her guardian was: 

Held: that the accused was not guilty under 
either S. 863 or S. 363. [P 393 C 1] 

Ganesli Eaita for Govt. Advocate—-iox 
the Crown. 

Judgment .—A man named Abdullah 


named Mohammad Din, where, Abdul 
Rahman, brother of the said AbduUaN 
was also residing. Abdullah has not 
been found so far. The police, after 
the recovery of Mt. Karam Ilahi, chal- 
laned, Abdul Rahman for an offence 
under S. 363, Penal Code, and he has 
been convicted of it and a sentence of 
six years’ rigorous imprisonment has 
been passed against him. He has ap¬ 
pealed through jail protesting his in¬ 
nocence. 

As I found some elements of doubt 
in Iris case, on examining the record, I 
asked the learned counsel, who was- 
appearing for the Crown in some other 
cases before me, to study the case and 
to argue it on behalf of the Crown. He 
has done so. After carefully consider¬ 
ing the facts on the record and the 
arguments addressed to me, I find that 
tliere is a doubt in favour of the ap¬ 
pellant. The report made by Moham¬ 
mad Din does not mention the presence 
of Abdul Rahman in Pakpattan at the 
time of the abduction or his disappear¬ 
ance along with his brother. I think 
if Abdul Rahman had been living in 
Pakpattan and had been jointly con¬ 
cerned ^vith his brother in the kidnapp¬ 
ing of the minors it was not likely that , 
Mohammad Din would have omitted a 


was appointed as an Imam in a mosque 
near Kacha Burj in Pakpattan town. 
Some boys and girls of the neighbour¬ 
hood became his pupils to learn the 
Quran from him. After some time he 
disappeared one day and along with 
him two minor girls.and one little boy 
of tlie same place were found missing. 
The relatives of the children began to 
search for them and as they came to 
know tliiat Abdullah was not to be found 
in Pakpattan, they suspected him of 
liaving kidnapped the' minor children 
from the lawful guardianship of their 
parents. A report of an offence under 
S. 363, Penal Code, was made to the 
police ^ 16th March 1932, by Moham¬ 
mad Din carpenter, father of one of the 
girls, Mt. Karam Ilahi, alias Karam 
Bibi. The police came for investigation 
but no clue as to the whereabouts of 
the said Abdullah was found. For a 
long time no one besides Abdullah was 
named as a suspect. On the 4th June, 
more than 24 months after the occurrence, 
Mohammad Din received a letter from 
one Ghulam Rasul of Chak 170, in 
Lyallpur District, saying that there was 
a girl who gave her father’s name as 
Mohammad Din of Pakpattan and ask¬ 
ing him to come and see if she was his 
daughter. He went and found his 
daughter in the house of a carpenter 


reference to him. The accused does 
not deny the fact that the girl was 
living with him in the house of Moham¬ 
mad Din, but he says that he was 
living in Chak 170 when his 
brother came along with three minor 
children, and on being asked by 
him as to who they were he said that 
he had brought them with liim to 
educate them. For some time he was- 
Mith liim with all the children and then 
went away with t^vo of them, leaving 
this girl where she was. He.was him¬ 
self a poor man and was not able to 
maintain himself. So he sought the 
help of Mohammad Din of Chak 170 to 
help liim as well as the girl and thus 
they were both Living in the house of 
Mohammad Din. Mohammad Din of 
Chak 170, who has been examined as 
a prosecution witness supports this part 
. of the story of the appellant. He ex¬ 
plains how he came to know that the 
girl was a kidnapped child. He says 
that the little girl used to play about 
with his children and one day when she 
saw him working as a carpenter she 
said her father also was doing similar 
work. He says that thereupon he began 
to question her as to who she was and 
and where she came from. At first she 
would not tell him, because she saxa. 
that the t^vo brothers with whom she 
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had been had threatened her not 

to disclose her identity, but she was 
eventually persuaded by liim to do so. 
When he got from her the address of 
her father, Mohammad Din, he gave 
it to the Zaildar and it was Ghulain 
Rasul, son of the Zaildar, who com¬ 
municated with her father and thus 
the girl was restored to her parents. 

P. W. Mohammad Din of Pakpattan 
in his statement in Court says that 
Abdul Rahman was with his brother in 
Pakpattan before the kidnapping took 
place and similarly Mt. Karam Ilahi 
says that both the accused took her 
away and both used to threaten her, hut 
it seems to me that they are saying 
so because Abdul Ralunan is the man 
with whom the girl was actually found 
and he was the only man on 
his trial, otherwise there appears hardly 
anything to connect him with the ori¬ 
ginal offence of kidnapping, which is 
alleged to have been committed by Ins 
brother Abdullah. Ghulam Rasul, 
(P. W. 2), also states that the accused 
made a statement to him when the 
father of the girl came to Cliak 170, 
that he and his brother liad kidnapped 
the girl, but one should not be sur¬ 
prised if he has based this on the other 
part of the statement of the accused to 
which the accused adhered in Court, 
when he admitted the knowledge that 
his brother had kidnapped the girl. 
However this alone cannot bring home 
the offence to him. 

It has been pointed out by the learn¬ 
ed counsel for the Crown that the facts 
admitted by the accused may bring an 
offence under S. 368, Penal Code, 
home to him, if it is held that S. 363 
does not apply to his case. I have con¬ 
sidered this aspect of the question, but 
I do not think that the accused can be 
convicted of an offence under S. 368, 
Penal Code, on the present record. In 
the first place he has not been charged 
with the offence and in the second place 
any offence under S. 368, Penal Code, 
if committed by him, would be in 
LyaUpur District, while he has been 
tried in Montgomery District, where the 
original offence under S. 363, is stated 
to have been committed. Apart from 
these technical difficulties, it appears 
to me that there is a difficulty in the 
way of the prosecution on the merits of 
the case, so far as S. 368 is concerned, 
as it makes it an offence to wrongfully 
conceal or confine a kidnapped person, 
knowing that the person has been kid¬ 
napped or abducted. On the present 
record I do not find any allegation of 
wrongful concealment or confinement 


of the girl on the part of Abdul Raly 
man and I tliink, therefore tliat this 
appeal must be accepted. I accept ii: 
accordingly and acquit the accused and 
direct that he may be set at liberty 
forthwith. 

K.S. Appeal accepted. 
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Harrison, J, 

Jjlm per or 

v. 

Bhagat Singh and —Convicts— 

Respondents. 

Criminal Revn. No. 992 of 1932, De¬ 
cided on 22iid December 1932, reported 
by Sess. Judge, Amritsar, D/- 7th July 
1^32 

"criminal P. C. (1893). S. 562 —Conviction 
for offence under S. 457, I. P. C.— No sen¬ 
tence of imprisonment passed by Magistrate 
—Though order is illegal and improper, High 
Court need not interfere if nothing is to be 
gained by passing sentence of imprisonment 
—Penal Code (1860), S. 457. 

Accused were found guilty under S. 457. I. P. C- 
Tbc ^lagistrute applying the provisious of S. 5G2, 
Criminal P. C., passed no sentence of iinpiison- 
mont: 

Held-, that the order was ille«'al and improper; 
that burglary being a serious ollence, people who 
comm it it should bo adcfiuately punished, but that 
as uoihing would be gained by p.xssing a sentence 
of impri.'onniont, then it was not iiecc-sary to 
interfere: QIC G'^O, FoU. [P BlM C l] 

Mohammad Amin Khan for Oorern- 
ment Advocate — for tbo Crown. 

IlaJcumat Rai —for Respondents. 

Facts .—On the night between 1 Itli 
and 12th March the chaubara of Mt. 
Iqbal Kaur, who was not present in the 
village was broken open and certain 
articles such as clothes, watch, cic., 
were stolen. The matter was reported 
to the police by the mother of Mt. Icibal 
Kaur. The police started investigation 
and recovered certain stolen articles on 
the information suppUed by Bhagat 
Singh accused, certain stolen property 
was produced by Bhaggu and Tara 
Singh accused, and some was recovered 
from a well. The police eventually 
challaned Bliagat Singh, Tara Singh 
and Bhaggu under S. 457, Penal Code. 
They were tried by Honorary Lieutenant 
Sar^r Raghbir Singh, Honorary Ma¬ 
gistrate, First Class, Raja Sanhsi. After 
recording the prosecution evidence and 
the statements of the accused who 
pleaded guilty and who did not produce 
any defence evidence the Honorary hla- 
gistrate convicted the accused under 
S. 457, Penal Code, but taking into- 
consideration the War services of the 
accused, their youth and the fact that 


Jaiina Das v. Notified Area Committee 


1933 


^94 Lahore 

the stolen articles had been recovered 
and the accused liad confessed their 
guilt he considered it proper to deal 
vith them leniently and consequently 
directed each of them to furnish security 
under S. 562, Criminal P. C., for 
Rs. 500, uith one surety to keep the 
peace for one year and be of good be¬ 
haviour and to attend Court when called 
iupon to do so. The Public Prosecutor 
on behalf of the Crown applied under 
S. 435/439-562 (3), Criminal P. C., 
for enhancement of the sentence on the 
ground that S. 562, Criminal P. C., 
Was not applicable and consequently 
I the sentence passed by the Honorary 
Magistrate was illegal and inadequate 
,in view of the seriousness of the offence 
^cstai>lished. On a reference by the 
Sessions Judge the Pligh Court passed 
the following: 

Order .—The facts of tliis case are 
that three men were found guilty under 
S. 457, Penal Code, of breaking into 
a liouse and stealing property of the 
value of Rs. 34. An illegal and im¬ 
proper order has been passed by the 
Magistrate. He has applied the provi¬ 
sions of S. 562, Criminal P. C., and 
passed no sentence of imprisonment. 
The case has been reported by the 
learned Sessions Judge, who points out 
the illegality of the order and suggests 
that a sentence of imprisonment be 
passed. Counsel for the Crown relied 
on a recent case, A. /. R. 1932 Lah. 
258. On the other hand, counsel for 
the accused relies on Abdul v. Emperor 
(1). In this latter case the order runs 
as follows: 

“ The first Court was certainly wrong in its 
order, for S. 5G2, Criminal P. C., cannot be pro¬ 
perly used in cases falling under S. 457, I. P. C. 
I do not think I should alter the conviction to 
anything else, but I simi>ly decline to interfere. 
In my opinion, there is nothing to bo gained by 
now passing a sentence of imprisonment. Papers 
returned. ^Ir. Stephens, i. e., the Magistrate, 
should take care not to make such a mistake 
again." 

There is no doubt burglary is a 
serious offence and that people who 
'commit it should be adequately punish- 
■ ed. The question here as in Abdul v. 
\Emperor (1) appears to me to resolve 
itself into tliis: whether anything would 
be gained by now passing a sentence 
lof imprisonment. Taking'' everything 
'into account I do not think it necessary 
'or advisable to do so, I dismiss the 
application. 

K.S. Application dismissed. 

~i. (1910) 11 Cr'L J 389=6 I C 639. 
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Coldstream, J. 

Jamna Das —Petitioner, 

V. 

Notified Area Committee, Shakdara^ 
Respondent. 

Criminal Eevn. No. 1455 of 1932, 
Decided on 4th January 1933, from order 
of First Class, Magistrate, Delhi, D/- 
23rd March 1932. 

Punjab Municipal Act (3 of 1911), Ss. 81 
and 170—S. 81 does not apply for recovery 
of arrears of rent of balcony. 

Section 170 of the Act refers to money due for 
ground floor and not for overhanging structures. 
Heuco the penal provisions ofS. 81 cannot be 
applied in a case for recovery of arrears of rent of 
a balcony as such rent is neither money due to 
the committee under the Act within the mean¬ 
ing of S. 81 nor rent claimable by them under 
S. 170: AIR 1926 Lah 518; AIR 1927 Lah 161 
and AIR 1931 Lah 315, Ref. [P 394 C 2] 

Kishan Dayal —for Petitioner. 

Facts .—This is a revision from the 
order of Rai Sahib Bakhshi Pindi Das, 
Magistrate, First Class, Dellii. An ap¬ 
plication was made to him tmder S. 81, 
Municipal Act, by the Noufied Area 
Committee of Shahdara, asking for the 
recov'ery of a sum of Rs. 2-15-0, due 
to them on account of rent of a balcony 
by Lala Jamna Das, advocate. The 
amount of Rs. 2-15-0, plus a process 
fee of Re. 1-8-0 was recovered. Against 
this procedure Lala Jamna Das, has 
put in a petition for revision and urges 
that the i>enal provision of S. 81, Mum- 
cipal Act, shoiild not have been applied 
because the section is wholly inappli¬ 
cable. S. 81, Municipal Act, lays down 
that 

“ any arrears of income-tax, water rate or fee or 
any other money claimable by a committee under 
this Act may be recovered on application made 
to a Magistrate having jurisdiction within the 
limits of the Municipality.” 

One of the contentions raised is that 
this rent is money claimable by the 
Committee under the Act, but this conten¬ 
tion cannot hold good because this rent 
is not money due to the Committee 
under the Act. It is not a tax or water 
rate or any sum due under the Act. 
On behalf of the Committ^ it is also 
contended that this rent is claimable 
by them under S; 170, Municipal Act, 
but this is -not correct. 

Grounds .—^That money due under 
S. 170, Municipal Act, is for ground 
floors and not for over-hanging struc¬ 
tures. S. 81, Municipal Act, does not 
therefore apply. See in this connexion, 

A. /. R^ 1926 Lah. 518, A. /. R- 
1927 La/i. 161 and A. /. R. 1931 hah. 
315. The penal provisions of the Act 
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should not have been used in recov'ering 
this rent. 

Order. —For the reasons stated by 
the Additional District Magistrate in liis 
order of reference, I accept the re¬ 
commendation and quash the order of the 
Magistrate dated 23rd March 1932.. 
and set aside the attacliment proceed¬ 
ings. The money concerned was claim¬ 
ed as rent and not as money claimable 
under the Act. 

X.S. Order quashed. 
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Addison and Agha Haidar, JJ. 

Bindra Ban Das and another —Plain¬ 
tiffs—Appellants. 

V. 

Mt. "Wanti and anolhet —Defendants— 
Respondents. 

First Appeal No. 607 of 1927, De¬ 
cided on 14th December 1932, from de¬ 
cree of Sub-Judge, First Class, Shahpur, 

D/- 30th November 1926. 

(a) Civil P. C. (1908), S. 92—Suit under— 
Prayer to eject trespassers cannot be enter¬ 
tained. 

A prayer o£ ejectment cannot be entertained by 
the Court iu a suit instituted under S. 92, Civil 
P. C. IP 39G C 1] 

(b) Civil P. C. (1908), O. 6, R. 17—Amend- 
anent of plaint can be allowed in appeal if 
mature of suit is not altered. 

Amendment of plaint can be allowed even at 
•the time of appeal on. the plaintiffs paying costs 
•of the defendant if by sucb amendment the 
plaintiff docs not spring a surprise upon the de¬ 
fendant and the nature of the suit is not altered. 

CP 396 C 1] 

Nand Lai and Qahul Chand —for Ap¬ 
pellants. 

M. L. Puri and S. L. Puri —for Res¬ 
pondents. 

Ag/ia Haidar, /.—This is a plaintiffs’ 
appeal arising out of a suit which, 
with the exception of one or two points, 
to be presently noted is one under 
S. 92, Civil P. C. The trial Court 
dismissed the plaintiffs’ suit on the 
ground that proper court-fee had not 
been paid on the plaint and therefore 
they could not maintain it. Against this 
decision the plaintiffs have filed a first 
appeal in this Court. The plaintiffs 
came into Court alleging that a certain 
thakardwara called Baba Bhagwan Das- 
Wala situate in the area of Mauza 
Girot in Khushab Tahsil was an old in¬ 
stitution and pious people liad dedicated 
culturable land to it, making the same 
Dharam Arth, and that Bairagi Fakirs 
had been managing the said institution 
ior and on behalf of their community. 


They went on to say tlial tlicrc was a 
maiuUr altacUcd to the said thakardwara 
where a ccrlain idol rallcil Thakarji 
was installed and worshipped and that 
the last Mahant of the inslitution was 
one Bawa Mathra Das Bairagi who, 
contrary to the praclicc observed by 
the Bhekh of Bairagis entered into lh<' 
bond of maliiinony with Mt. Wanti. 
defendant 1, Mt. Tulsi Bai, defendant 2. 
being their daughter. It is said that 
four or five days before his death, i. e.. 
on 26th September 1924, Bawa Mathra 
Das executed a will in favour of the two 
defendants by which he beciucalhcd tlte 
property in suit to them. There arc 
allegations in the plaint that this will 
was not a valid and genuine document 
in that it was obtained by the defen¬ 
dants by exercising undue influence upon 
Bawa Mathra Das when he was old and 
infirm and had not a sound and dis¬ 
posing mind. At the end the plaintiffs 
prayed that the defendants may be eject¬ 
ed from Tikana Bairagian known as 
Bhagwan Das-Wala and the houses and 
lands attached thereto and that some 
person may be appointed as Mahant or 
trustee of the said Tikana from among 
the Bairagi community or that the said 
communily may be permitted to^ nomi¬ 
nate a Mahant to manage the instilu- 
tioii. 

The defendants pleaded that the pro¬ 
perty in suit was the private property 
of Bawa Mathra Das and that he was 
fully entitled, as the owner thereof, to 
make a will of the property in their 
favour as they were his heirs and, as 
such, entitled to succeed to it accord¬ 
ing to law and custom. The trial Judge 
on these pleadings framed the following 
issues: (1) Have the plaintiffs no locus 
standi ? (2) Is the suit not properly 

stamped ? (3) Is the suit not properly 
framed ? (a) under S. 92 Civil P. _C., 
(b) for want of a prayer of declaration 
that the property in suit is trust pro¬ 
perty; and (4) Does the previous suit 
bar the present suit ? The learned Sub¬ 
ordinate Judge observed in his judg¬ 
ment that the defendants had conceded 
issues 3 and 4, but pressed issues 1 
and 2. There seems to be some confusion, 
here because in the very next sentence the 
learned Judge observed that, after hear¬ 
ing counsel on either side, he was of opi¬ 
nion that the suit before him could not 
lie as it did not fall witliin the purview 
of S. 92, Civil P. C., in that the 
factum of trust is denied by the de¬ 
fendants. He accordingly dismissed the 
suit holding that, as the plaintiffs prayed 
for the ejectment of the defendants from 
the property in suit, they ought to have 



396 Lahore Mx. Punjab Kaur 

paid ad valorem court-fce on their 
plaint which they liavc not done. 

In appeal Dr. Nand Lai, the learned 
counsel for the appellants has urged 
that the plaint was not properly drawn 
up. lie frankly admitted that a prayer 
of ejectment could not be entertained 
by the Court in a suit instituted under 
S. 92, Ci\il P. C. This admission 
seems to be correct. There cannot be 
any doubt that the pleader, who pre¬ 
pared the plaint, made certain allega¬ 
tions therein from which it is clear that 
he was drafting a plaint which came 
within the pur\ic\v of S. 92, Civil P.C., 
but he seems to ha\e forgotten when 
lie drew up the prayer that it was n'ot 
competent in a suit, under S. 92, to 
include a prayer for the ejectment of 
trespassers. This being so, Dr. Nand 
Lai has asked this Court to grant him 
permission to withdraw this prayer and, 
in lieu thereof, to substitute a prayer 
for a declaration that the Tikana to¬ 
gether with the houses and lands at¬ 
tached to it was Dharam Arath property 
and that the late Bawa Mathra Das 
had no authority under the law or cus¬ 
tom to inake a will in respect of the 
same: vide, Lachnian Prasad v. Munia 
(1). This prayer appears to be reason¬ 
able. I would therefore permit Dr. 
Lai to make the necessary amendment 
in tlie plaint and, in lieu of the prayer 
for cjecimcnt of the defendants as tres¬ 
passers, to insert a prayer for the de¬ 
claration mentinoed above. 

The prayer made in the plaint as re¬ 
gards the appointment of a new trustee 
is also not happily worded and Dr. 
Nand Lai prays that he may be allow¬ 
ed to amend this part of the plaint also 
by making it clear that what he really 
asked the Court was that a scheme may 
be settled appointing a new trustee or 
trustees from among the Bhekh of 
Bairagis and that the property should 
vest in the said trustee or trustees. 
This is a reasonable request and I 
grant it under the circumstances of the 
case. I may point out that, by making 
these alterations in the plaint, the 
plaintiffs are not springing a surprise 
upon the defendants-respondents and 
the nature of the suit would not be 
altered, as I am conviced in my mind, 
after reading the plaint as a whole, that 
the plaintilTs really intended to draw up 
a plaint according to the terms of 
S. 92, Civil P. C. The fact however 
remains that, on account of the in¬ 
artistic manner in which the plaint has 
been drafter by the plaintiffs* pleader in 
1. A I R 1925 All 759=89 I C 039=47 All 

8G7. 
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the Court below, the other side has been 
put to a good deal of inconvenience, 
trouble and expense. Under the cir¬ 
cumstances of the case, while granting 
the prayer of Dr. Nand Lai to make 
the aforesaid amendment, it is only 
right and proper that the appellants 
should pay the costs incurred by the 
defendants-respondents both in the 
Court below and in this Court. The 
appeal is therefore accepted in the terms 
indicated above and the case is re¬ 
manded to the trial Court. It would be 
open to the defendants to file fresh 
pleadings in view of the amendments in 
the plaint. The Court below Shall frame 
such issues as it may deem proper on 
the pleadings of the parties and, after 
recording evidence, dispose of the suit 
in accordance with law. Costs herein¬ 
after are left entirely to the discretion 
of the trial Judge. 

Addison, /.—I agree. 

K.S. Case remanded. 


A. I R. 1933 Lahore 396 

Bhide, J. 

Mt. Punjab Kaur —Defendant— Ap- 
pellant. 

V. 

Mana Singh and another — Plaintiff 
and Defendant—Respondents. 

Second Appeal No. 1069 of 1932, 
Decided on 19th December 1932, from 
decree of Addl. Dist. Judge, Ferozepore, 
D/- lOfch March 1932. 

Punjab Tenancy Act (16 of 1887), S.^ 
Death of occupancy tenant — Mutation in 
equal shares in names of widow of deceased 
tenant and his mother by mutual consent-- 
Subsequent remarriage by widow — Rever* 
sioners arc entitled to succeed to tenancy. 

On the death of an occupancy tenant the ten¬ 
ancy was mutated in the names of his widow and 
bis mother in equal shares by mutual consent. 
The widow remarried and in a suit by the re¬ 
versioners of the deceased tenant: 

Held: that the mother did not become a co- 
tenant merely by the mutation as the plaintiff or 
landlords had not consented to the arrangement 
as between the widow and the mother, and that 
the reversioners were entitled to succeed to tho 
tenancy. [P 397 0 1] 

Giirchara7i Singh —for Appellant. 

Oanesh Datta —for Respondents. 

Judgment .—One Bachna, an occu¬ 
pancy tenant, died about the year 1927. 
The tenancy was mutated in the names 
of his ^vidow, Mt. Sada Kaur and his 
mother Mt. Punjab Kaur in equal shares 
with their consent. Subsequently Mt. 
Sada I^ur remarried and then the 
ancy was mutated in the name of Mt. 
Punjab Kaur alone. The reversioners of 
Bachna instituted the present suit claim- 
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ing that they were entitled to succeed 
to the occupancy tenancy. The trial 
Court granted a decree in their favour. 
On appeal the learned District Judge 
has moclilied “the decree and excluded 
certain numbers which were not found 
to have been in possession of the com¬ 
mon ancestor of the plantiiff and 
Bachna. From this decision a second 
appeal has been preferred by Mt. Pun¬ 
jab I^ur. 

The only point raised by the learned 
counsel for Mt. Punjab Kaur before me 
was that Mt. Punjab Kaur was a co- 
tenant and was entitled to retain the 
tenancy in preference to the plaintiffs. 
Reliance was placed in support of tliis 
contention on Moil Lai v. Kartar Singh 
(1). I may remark at the outset that 
this point does not appear to have been 
raised in the Courts below and no issue 
was framed on it. Apart from this 
however it appears to me that there is 
no force in this contention. It is true 
that the tenancy was mutated in the 
names of Mt. Sada Kaur and Mt. 
Punjab Kaur in equal shares on the 
death of Bachna, but this was by 
mutual consent. Mt. Sada Kaur was in 
any case entitled to a life estate under 
S. 59, Punjab Tenancy Act, and whe¬ 
ther the' land stood in the name of Mt. 
Sada Kaur alone or in the names of 
Mt. Sada Kaur and Mt. Punjab Kaur 
was a matter of indifference to the 
plaintiffs so long as Mt. Sada Kaur 
was alive. There is no evidence on the 
record to show that the plaintiffs or the 
landlords ever consented to this ar¬ 
rangement. On the remarriage of Mt. 
Sada Kaur the present suit was insti¬ 
tuted by. the plaintiffs. Even if Mt. 
Punjab Kaur liad been a co-tenant the 
plaintiffs would have been entitled to 
inherit the share in which Mt. Sada 
Kaur held a life estate, even according 
to the Full Bench ruling on which the 
learned counsel for the appellant has 
relied. As regards the share which 
stood in the name of Mt. Punjab Kaur 
the plaintiffs’ suit was amply witliin 
time as Bachna had died only in 1927. 
The Courts below have found tliat the 
land decreed in plaintiffs’ favour was 
held by the common ancestor of the 
plaintiffs and i^chna and on this find¬ 
ing the plaintiffs are clearly entitled 
to possession of the land. The mere 
fact that mutation was effected in favour 
of Mt. Punjab Kaur in the circum¬ 
stances stated above, could not confer 
any rights on her as a co-tenant. The 
presumption arising from the entries in 
1. A I B 1980 Lab 61S=127 I 0 1=11 Lah 
427 (P B), 


the revenue records has been amply re¬ 
butted by the' other evidence produced 
in the case. In my opinion the decree 
passed by the learned District Judge is 
correct and there is no ground for in¬ 
terference in second appeal. I dismiss 
the appeal with costs. 

K.S. Appeal dismissed. 
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Addison and Agha Haidar, JJ. 
ThaJtar Das —Decree-holder — Appel¬ 
lant. 


v. 

Itoshan Drit —Judgment-debtor—Res¬ 
pondent. 

Misc. Second Appeal No. 980 of 
1931, Decided on 15th December 1932, 
from order of Dist. Judge, Rawalpindi, 
D/- 11th March 1931. 

(a) Punjab Alienation of Land Act (13 of 
1900) as amended by Punjab Act{l of 1931), 
S. 16—Mortgage of agricultural land to non- 
agriculturist—Decree in mortgage suit for 
sale of mortgaged property on mortgagor’s 
default to pay mortgage money—Executing 
Court must refuse to put to sale property. 

Though no executing Court could go behind a 
decree which has been allowed to become final 
and the decree must be executed as it stands, 
still whore a uon-agriculturist to whom agricul¬ 
tural land has been mortgaged, applic.=5 for s.ilo of 
the mortgaged property in execution of a decree 
which allow.-; him to recover the raortgago money 
by salo of the property on the mortgagor's fiLilure 
to pay the amount, ths executing Court must 
bold its hand and not put to salo the property 
which has been rendered non-saleablo by tbo 
Alienation of Land Act in spile of the fact that 
tho decree holder has obtained a decree for sale 
of the property: A I U 1910 P C 59; 33 All 136; 
AIR 1921 All 118 and AIR 1919 All 10, Rcf\ 
AIR 1931 Lah 645. Dist. IP 309 G 1, 2] 

(b) Punjab Alienation of Land Act (13 of 
1900), —Object of Act explained — Duty of 
Courts indicated. 

The Punjab Alienation of Laud Act is an ex¬ 
tremely beneficient measure and was intended 
primarily to protect land belonging to members 
of tho agricultural tribes who form the bacUbono 
of the population and contribute jnainly to tho 
revenues of the Province of the Punjab. It was 
in order to prevent their lands from passing into 
the hands of non-agriculturists that this Act was 
passed and it is the duty of the Courts to admi¬ 
nister it in a generous and liberal spirit and to 
see its useful and beneficial provisions are not 
whittled down by any legal quibbles. 

[P 398 C 1. 23 

Gobind Ram Khanna —for Appellant. 

Bhagat Gobind Das —for Respondent. 

Agha Haidar, /.—This appeal arose 
out of certain execution proceedings 
and has been referred to a Division 
Bench at the instance of a learned 
single Judge of this Court. The facts 
are briefly these: The judgment- deb- 
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tors who are admittedly members of 
an agricultural tribe, had executed a 
mortgage of their land in favour of the 
decree-holder who is a non-agricul¬ 
turist. The latter, in due course, 
brought a suit on foot of his mortgage 
and obtaijied a decree with the usual 
provision that, in case of default by the 
mortgagors, the mortgage money be 
realised by sale of the mortgaged pro¬ 
perly. Default took place and the de- 
rrcc-h.oldcr asked the Court to put the 
property to sale for realizing the de¬ 
cretal amount. Niir Ahmad, one of the 
judgment-debtors, appeared and object¬ 
ed to such a course being adopted, 
pleading that, under the provisions of 
S. 16, Punjab Alienation of Land Act, 
(.Local Act 13 of 1900), he was pro¬ 
tected and his land could not be sold 
in execution of the decree. On behalf 
of the decree-holder an objection was 
taken that, as the Court had passed a 
decree for sale on the happening of a 
certain contingency and that contin¬ 
gency had happened in the shape of 
default on the part of the judgment- 
debtors, the property should be sold 
and it was not open to the Court to 
go behind the terms of the decree and 
to question its validity. The executing 
Court accepted the objection of the 
judgment-debtor and its decision was 
upheld in appeal by the learned Dis¬ 
trict Judge. Thereupon, the decree- 
holder came up in second appeal to 
this Court. The language of S. 16, 
Punjab Alienation of Land Act, is clear 
and unambiguous. The relevant por¬ 
tion of this section runs as follows: 

‘”{1) No land belonging to a member of an 
agricultural tribe shall bo sold in execution of 
decreo or order of any civil or revenue Court whe* 
ther mado before or after the commoncoment of 
this Aot/^ 

This act was amended in 1931, vide 
Punjab Act 1 of 1931. Under this 
amendment sub-S. (2) has been re¬ 
numbered as sub-S. (3) and, in place 
thereof, sub-S. (2) has been added. 

This new sub-section runs as follows: 

“(2) Notwithstanding anything contained in 
any other enactment for the time being in force 
no land belonging to a member of an agricultural 
tribe shall, in execution of any decree or order of 
anv civil or revenue Court, whether mado^ before 
or after the enactmolbt of this sub-section, be 
leased or farmed for a period exceeding 20 years 
or mortgaged except in one of the forms permit¬ 
ted by S. 6.” ‘ . . . , 

Now, the Punjab Alienation of Land 
lAct is an extremely beneticient measure 
•and was intended primarily to protect 
land belonging to members of the agri¬ 
cultural tribes who form the backbone 
of the population and contribute mainly 
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to the revenues of this Province. It 
was in order to prevent their lands from 
passing into hands of non-agriculturists 
that this Act was passed and it is the 
duty of the Courts to administer it in 
a generous and liberal spirit and to see 
its useful and beneficial provisions are 
not whittled down by any legal quibbles. 
It is true that a decree has in this 
case been passed, but the question is 
whether the Court executing it can 
ignore the provisions of the Act of the 
Legislature and can proceed to sell the 
property wliich has been specifically pro¬ 
tected by that Legislature, as evidenced 
by the clear language of the Punjab 
Alienation of Land Act. I would beg 
leave here to refer to a similar policy 
of protection which has been thrown 
round a class of tenants in the neigh¬ 
bouring province of the United Pro¬ 
vinces. The policy of the Legislature 
had been for a long period to protect 
the occupancy tenants and ex-pro¬ 
prietary tenants who enjoy certain pri¬ 
vileges and rights akin to those of oc¬ 
cupancy tenants, and it has been laid 
down in many cases that the rights 
enjoyed by these classes of ten¬ 
ants should be safeguarded not 
only against the onslaught of others'’ 
interest, but that they should be pro¬ 
tected from the results of .their own 
improvident acts. There is a long 
course of decisions in which this policy 
of the Legislature has been enunciated. 

I may quote here a decision of their 
Lordships of the Privy Council reported 
as Moti Chand v. Ikram-ulUih K^att 
(1). The judgment in that case was 
delivered by Sir John Edg^e who for a 
number of years, as the Chief Justice of 
the AUahabad High Court, was qmte 
familiar with the Jaw and the policy 
of the law relating to occupancy and 
ex-proprietary tenants. In that case a 
certain lease had been granted by an 
ex-proprietary tenant in which he^ l^d 
given up some of his statutory rights 
and privileges to the lessor who was a 
cosharer in the land and had agreed 
to pay damages for any breach of cod" 
tract on his part. It was held by their 
Lordships that such a stipulation was 
illegal and void as being in contraven¬ 
tion of the policy of Act 11 
(Agra Tenancy Act). Sir John Edge( At 
the conclusion of his judgment observ'ed 

that . ^ , 

“sucli right of occupancy ia by the Act seourea 
.and preserved to the proprietor who become by 
transfer the ox-proprietor, whether he wishes it 
to be secured and preserved to him or not ana 

1. A I R 1916 P C 69=89 I 0 464=44 l ^ 
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notwitlistaiiding any agroeinont to tho contrary 
botwoon bim and tho transferee. Tho policy of 
tho Act is not to bo defeated by any inponious 
devices, arrangements, or agteonients, botwcou 
a vendor and a vendeo for tho relinquishinont by 
tho vendor of bis rights as expiopriotavy tenant, 
and that all such devices, arrangements and 
agreements, being in contravention of tho policy 
of the Act and contrary to law and being illegal 
and void, cannot bo enforced by tho vondoo in 
any civil Court or in any Court of Rovenus.” 

In Ram Dial v. Narpai Singh (2), 
an, occupancy tenant had purported to 
mortgage his occupancy holding and 
a house appurtenant to such holding. 
On a suit being brought a decree was 
obtained, but the decree-holder was nor 
allowed to put either the occupancy 
holding or the house to sale in execu¬ 
tion of his decree because such a course 
would be against the policy of the Agra 
Tenancy Act, 1901, which protected 
the rights of the occupancy tenants. 
In this case the house also was saved 
because it was treated as appurtenant 
to the occupancy holding and as such 
protected. The matter came up before 
a Full Bench of the Allahabad High 
Court in Ko-twari v. Sita R^ni (3), 
where the learned Judges held that, in 
view of the provisions of S. 20, Agra 
Tenancy Act, 1901, a Court executmg 
a decree could not order an occupancy 
holding to be sold, no matter whether 
the decree was a decree directing the 
sale of the holding or was a simple 
money decree. These cases clearly lay 
down that, even if a decree lias been 
obtained by a mortgagee, the executing 
Court cannot ignore the provisions of 
law and sell the property which the 
Legislature has made non-transierable. 
The case reported as Hanuman Prasad 
Narain Singh v. Harakh Narain (4), 
deals with the Bimdelkhand Alienation 
of Land Act (11 of 1903), 5. 16 of 
which is in pari materia with S. 16, 
Punjab Alienation of I-and Act. In 
this case it was held that, where a 
mortgage had been executed by a mem¬ 
ber of an agricultural tribe in con¬ 
travention of that Act and a decree 
had been obtained on foot of that mort¬ 
gage, the sale in execution following 
thereon could not pass a good title in 
the mortgaged property to the auction- 
purchaser. This is a strongel: case be¬ 
cause it challenges even the right of 
a third party who had purchased the 
land at an auction-sale. 

2. (1911) 88 All 186=S9 I 0 931. 

8. A I B 1921 All 118=63 I 0 264=43 All 
647 (F B). 
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The principle' underlying all these 
decided cases applies with full force 
to the facts of the present case and 
there cannot be any doubt that the 
Courts below were juslined in rclusiug 
to put the property of the juclgincni- 
debtors to sale in spite of the fact ifiul 
the decree-holder had obtained a de-| 
crcc for the sale of that property. In; 
Surjan Chaudhtiri v. Tcgh Bahadur,\ 
{A. /. R. 1931 Lah. 545). the lcariicd| 
single Judge decided the case on the 
merits and merely stated olntcr as 
a general proposition that no Court 
could go behind a decree which had 
been allowed to become final. This, in 
the majority of cases, is true and the 
decree of the Court must be c-vccutcd a.s 
it is; but, as in the present case, when 
that decree would ha\e the effect of 
muUifying the Act of the Legislature, 
the Court must hold its hands and not 
put to sale the property which, under 
the Act, has been rendered non-sale- 
able. The recent amendment in S. 16, 
Punjab Alienation of Land Act, quoted 
above, points distinctly in the same 
direction and-thc Legislature emphasized 
its policy that the protection which it 
has thought fit, for good reasons, to 
extend to the property of an agricul¬ 
turist should not be set at naught in 
execution of "any decree" by any ac¬ 
tion of the Court. In my judgment, the. 
Courts below rightly refused to piU; 
the property of the judgment-debtors to 
sale in spite of the mortgage decree ob-, 
tained by the decree-holder. I would, 
therefore affirm the decree of the Conn 
below and dismiss tliis appeal with costs. 

Addison, /.—I concur. 


z.s. 


Appeal dismissed. . , 
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Hassu —Plaintiff—Appellant. 


V. 

Bazida —defendant—Respondent. 

Second Appeal No, 1584 of 1931, 
Decided on 9th December 1932, from de¬ 
cree of Dist. Judge, Montgomery, D/- 2nd 
May 1931. 

(a) Punjab Limitation Custom Act (1920), 
Art. 2—Alienation—Sale of ancestral land — 
Limitation is six years from date of sale. 

Limitation for a suit to set aside a sale of an¬ 
cestral property is governed by Art. 2, Act of 
1920, and the period is six ye.'irs from the date of 
sale. [P400C2J 

(b) Limitation Act (1908), Art. 91—Suit for 
possession of land—Allegation in plaint of 
fictitious sale to defendant—Plaintiff must 
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obtain cancellation of sale-deed—To such 
cancellation Art. 91 applies. 

Pl.iiniifI as reversioner sued for po.sscssion of 
certain land. TTe also alleged in the plaint that 
the defendant had a sale-deed in his favour which 
\vas lictitions. It was found that the property 
in cjxiestion was the self-acquired property of the 
vendor to the defendant: 

TTiId'. it was necessary for the plaintiff to ob¬ 
tain cancellation of the sale-deed before he could 
claim possession and that Art. 91 would apply to 
the suit. [P 400 C 2] 

B. D. Qure^hi for Farrukh Hussain — 
for Appellant. 

Anay^t Bam Kosla —for Respondent. 

JiidfZmcnf. —Theappellant, Hassu, in- 
.^tituted a suit against Bazida for pos¬ 
session of land alleging that it be¬ 
longed to one Mutalli on whose death 
Hassu, the plaintiff, became entitled to 
•it by inheritance and tliat the defendant 
had taken legal possession of the land 
on the death of Mutalli in 1928. It 
was further alleged in the plaint that 
the defendant had got a sale-deed exe¬ 
cuted in his favour by Mutalli, which 
however was alleged to be without con¬ 
sideration and fictitious and executed in 
order to defeat the claim of the plaintiff 
the reversioner of Mutalli. The Dis¬ 
trict Judge has held that the land in 
suit was the self-acquired property of 
Mutalli and that he had executed a 
sale-deed in favour of the respondent, 
Bazida, on 16th December 1918 and 
that Bazida had been in possession of 
the land in suit since 1920 at any rate. 
On tlus finding he lias held that the 
suit must be deemed to be one for the 
cancellation of the sale-deed ^ and ^ as 
such governed by Art. 91, Limitation 
Act, which proiddes a period of three 
years for such a suit. He consequently 
femissed the suit. Hassu has appealed 
to this Court. 

When the appeal was first heard by 
me the only point raised by the learned 
counsel for the appellant was that the 
District Judge should have found whe¬ 
ther Bazida had taken possession of the 
land aher the death of Mutalli or whe¬ 
ther he was in possession even before 
and for more than three years. The 
learned counsel for the appellant con¬ 
tended that the defendant took posses¬ 
sion of the land after the death of 
Mutalli and it was then that he came to 
know the title claimed by the defendant 
in the land. It was conceded that 
Art. 91 governed the suit. I accord¬ 
ingly remanded the case to the District 
Judge to submit a finding as to the 
date from which Bazida had been in 
possession of the land. The District 
Judge has returned the finding that he 
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has been in possession since 1920. 
Some objections were raised to this 
finding, but they were not pressed before 
me, but the appellant’s counsel took up 
eniirely a new position and contended 
that the question of possession of 
Bazida or its date was immaterial for 
the purpose of the present suit and that 
Art. 144 governed it and the time 
began to run on the death of MutalU. 
The suit it must be mentioned was filed 
on 8th January 1930. 

In my opinion having regard to the 
finding of the District Judge that the 
land in suit was non-ancestral it was 
necessary for the plaintiff to obtain a 
cancellation of the sale-deed in favour 
of Bazida before he could claim pos¬ 
session of the land and therefore 
Art. 91 would apply to such a suit 
though the main prayer in the suit is 
a decree for possession of the land. If 
the land be held to be ancestral then 
the suit would be barred by time under 
Art. 2, Punjab Limitation (Custom) 
Act, 1920, as the period would be six 
years from the sale in question. In 
either case the decree of the District 
Judge is correct as it was not open 
to the appellant under the circumstances| 
to ignore the sale-deed. The allega¬ 
tion made in the plaint that the sale 
was without consideration and neces¬ 
sity and was fictitiously effected to de¬ 
feat the claim of the plaintiff who was 
the reversioner of Mutalli would imply 
an allegation that the land was ancestral. 
On that assumption the plaintiff’s suit 
would be barred by time under Art. 2, 
Punjab Act, but on the finding of the 
District Judge the Punjab Act lias no 
application and the suit is governed by 
Art. 91 and is thus barred by time or 
in the alternative it is not maintain¬ 
able until the plaintiff obtains cancella¬ 
tion of the sale-deed. The appeal fails 
and is dismissed with costs. 

K.S. Appeal dismissed. 
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Addison and Agha Haidab, JJ. 

Sawan Singh —Plaintiff—Appellant. 

V. 

Fartar Siyigh and another — Defen¬ 
dants—Respondents. 

Second Appeal No. 1519 of 1928, De¬ 
cided on 20 th December 1932, from de¬ 
cree of Addl. Dist. Judge, Hoshiarpur, 
D/- 31st January 1928. 

(a) Civil P. C. (1908), S. 100 —DismiMal of 
cross-objections—Second appeal lies. 

A second appeal lies from the decree of an ap¬ 
pellate Court disallowing cross-objections of the 
respondent: 10 Mad 292, Poll. [P ^02 C IJ 
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(b) Punjab Tenancy Act (1887), S.^ 59— 
Occupancy tenant ha« no power to dispose 
tenancy by will. 

Section 69. Tenancy Act, enacts the mode 
•devolution of property held by occupancy ten' 
Auts and there is no power in the occupancy ten¬ 
ant to dispose of the occupancy tenancy by a will 
faking effect after his death. [P 402 G 1] 

Aokhrii Bam for Badri Das —for Ap¬ 
pellant. 

Fakir Ghand^^iot Respondents. 

Addison, /.—One Uttam died on. 
1st January 1923, living him surviv¬ 
ing a ^vidow, Mt. Nihali, defendant 1, 
a grand-nephew, Kartar Singh, defen¬ 
dant 2, and a brother, Sawan Singh, 
plaintiff. On 30th August 1921, he had 
executed a will leaving his entire pro¬ 
perty, including occupancy rights in 
9 kanals of land, to his grand-nephew, 
Kartar Singh. On 6th February 1923, 
Sawan Singh brought the present suit 
for a declaration that the will should 
be held not to affect his reversionary 
Tights after Mt. Nihali’s death or re¬ 
marriage. Kartar Singh, pleaded 
he had been appointed his heir by 
Uttam fifteen years before the suit and 
that the will of 30th August 1921, 
amounted practically to a written con¬ 
firmation of this appointment. He also 
pleaded that he liad been rendering 
services to Uttam before his death and 
that for tliat reason the will was also 
-valid. The Subordinate Judge, Second 
Class, who first heard the suit held, on 
15th December 1924, that the lai^ was 
ancestral, tliat there was not sufficient 
proof of the alleged oral appointment 
of Kartar Singh, as heir, that the wm 
lioweveT was established and was valid 
according to custom, except to the ex¬ 
tent that it purported to bequeath his 
occupancy rights in 9 kanals marlas 
of land, succession to which is deter¬ 
mined by statute, namely, S. 59, Pun¬ 
jab Tenancy Act. He accordingly dis¬ 
missed the suit as regards the land 
but gave the plaintiff a decree to the 
offect that the will would not affect 
his reversionary rights so far as it pur¬ 
ported to bequeath the occupancy ten¬ 
ancy to Kartar Singh. The plaintiff 
;appealed against this decision and Kar¬ 
tar Singh preferred cross-objections as 
aregards that portion of the decree of 
the Subordinate Judge, Second Class, 
which held that the will had no effect on 
the occupancy tenancy. On 2nd May 
1925, the District Judge dismissed the 
-cross-objections with costs agreed with 
the findings of the Subordinate Judge 
that the land was ancestral and that the 
will had been established; but re¬ 
manded the question of custom as he 
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held that that part of the case had not 
been properly gone into. This remand 
was under S. 151, Civil P. C., the 
issue sent down being, 

“ what is the custom governing the j.-its of Tahsil 
Hoshiarpur in regard to their powers to gift by a 
will ancestral property in favour of an uguato, 
such as Kartar Singh, defendant?” 

The suit then went to another Sub¬ 
ordinate Judge with Third Class pow¬ 
ers. He held on 31st August 1926., 
that the will would be valid under 
custom only in return for services 
rendered. No issue had however been 
framed as to services rendered though 
Kartar Singh had pleaded this circum¬ 
stance at the very commencement of 
the trial. An application was made to 
the Subordinate Judge to add tins issue 
but he refused to do so or to hear 
evidence on the point. On his finding 
that will would only be valid in return 
for services rendered, which were not 
established, he decreed the plaintiff's 
suit. There was another appeal to the 
District Judge and he, on 8th August 
1927, remanded to the lower Court an. 
issue as to whether s€r\dccs had been 
rendered. This remand was under 

O. 41, R. 25, Civil P. C. The trial 
Court held on 17th January 1928, tliat 
services were proved to have been 
rendered. Thereupon the District Judge, 
on 31st January 1928, dismissed the 
whole suit, not noticing that his prede¬ 
cessor had, on 2nd May 1925, rejected the 
cross-objections of defendant 2as regards 

the original decree to the effect tliat the 
will would not aftect the 9 kanals 
6j marlas of land held by Uttam as 
an occupancy tenant. Against this deci¬ 
sion the plaintiff lias prefen-ed tlus 
second appeal. 

The only ground argued was tliat tne 
Court below should have decreed the 
claim for the land held by Uttam as 
an occupancy tenant. It is quite clear 
that this part of the suit was not de¬ 
creed by the second District Judge, 
who dealt with the case, through in¬ 
advertence. It was not in his mind tliat 
9 kanals 64- marlas of the land in suit 
was land held in occupancy tenure nor 
was it in his mind that the cross-ob¬ 
jections of defendant 2, as to this portion 
of the original decree had been dis¬ 
missed with costs. No app^l lay from 
the order passed by the District Judge 
on 2nd May 1925, remanding the ap¬ 
peal of the plaintiff under S. 151, Civil 

P. C., but it seems to me that an ap¬ 
peal did lie against the dismissal ot 
the cross-objections with costs. It was 
held in Oanapat i v« Sitharama (1) that 

1 . (1887) 10 Mad 292. 
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a second appeal did lie from the decree 
of an appellate Court disallowing the 
cross-objections of the respondent. Fur¬ 
ther, S. 59, Tenancy Act, enacts the 
mode of devolution of property held by 
occupancy tenants and there is no power 
in the occupancy tenant to dispose of 
the occupancy tenancy by a will taking 
effect after lus death. On the merits 
therefore also this second appeal must 
be accepted as well as on. the ground 
that defendant 2 should liave appealed 
against the dismissal of his cross-ob¬ 
jections. For both reasons 1 accept the 
appeal and restore the decree ot the 
Subordinate Judge, Second Class, dated 
15th December 1924, to the effect tliat 
the will of 30th August 1921, shall not 
affect the plaintiff’s reversionary rights 
on the death of Mt. Nihali so far as it 
relates to the 9 kanals marlas of 
land held in occupancy tenancy by 
Uttam, the rest of the suit being dis¬ 
missed. Parties will bear their own 
costs in tills Court and in the trial 
Court, but respondents’ costs in the 
lower appellate Court will be borne by 
the appellants. 

Agha Haidar, J. —I agree. 

K.s. A'p'peal accepted. 

A. I. R. 1933 Lahore 402 

Tapp, J. 

Nihal Chand —Appellant. 

V. 

Official Beceiver, Insolvents Estates, 
Lahore —Respondent. 

Civil Ref. No. 28 of 1932, Decided 
on 19th December 1932. 

(a) Civil P. C. (1908), O. 46, R. 1—Refer¬ 
ence to High Court is permissible only when 
lower Court entertains reasonable doubts. 

Under R. 1. 0.46, a reference to the_ High 
Court on a question of law is only permissible 
when the Court trying the suit or appeal or exe¬ 
cuting the decree entertains a reasonable doubt. 

[P 402 C 21 

A District Judge was faced with the problem 
of having to decide between law and equity in 
that ho found the law in favour of one party and 
equity in favour of the other. Ho referred the 
case to the High Court: 

Held : that there was no reasonable doubt re¬ 
garding the application of the law and that it 
was for the District Judge to decide and not the 
High Court, whether equity should prevail over 
law or vice versa. [P 403 C 1} 

(b) CivilP. C. (1908), O. 46, R. 1—Case in 
which decision is open to second appeal—Re¬ 
ference of such case to High Court is incom¬ 
petent. 

A case from the decision of which a second ap¬ 
peal lies cannot be referred to the High Court 
• under O. 46, R. 1, [P 403 C 1] 

Bal Kishan—iox Appellant. 

Fanna Lai Bahal^ior Respondent. 


Order .—This is a reference by the 
District Judge of Lahore, under R. 1, 
O. 46, Civil P. C., on a question of 
law arising under the Provincial In¬ 
solvency Act, 1920, and relating to a 
mortgageeft’ectedby Chiraghand others,, 
insolvents, on 17th February 1928, in 
favour on one Nihal Chand. The mort¬ 
gage-deed was registered on 26th 
March 1928, and on 19th May 1928. 
Jowahar Singh, a creditor, filed an ap¬ 
plication for the adjudication of Chiragh 
and his brothers as insolvents, as by 
the transfer in favour of Nihal Chand 
they had committed an act of in¬ 
solvency. Chiragh and his brothers 
were adjudicated insolvents on 21st Au¬ 
gust 1929, and on 5th June 1931, the 
abovementioned creditor Jowahar Singh 
applied for annulment of the mortgage 
under S. 54, Insolvency Act, as the 
transfer had been made within three 
months of the presentation of the peti¬ 
tion on which Chiragh was adjudged an 
insolvent. The application was granted 
by the Insolvency Judge and against 
this order an appeal out of which the 
present reference has arisen was pre¬ 
ferred to the District Judge. The point 
of law involved briefly is, whether the 
period of three months should be cal¬ 
culated from the date on which the 
mortgage-deed was executed, namely, 
17th February 1928, or the date of. 
registration, namely, 26th March 1928. 
Now, under R. 1, O. 46, a reference to 
tliis Court on a question of law is only 
permissible when the Court trying the 
suit or appeal or executing the decree 
entertains a reasonable doubt, but a 
perusal of the order of reference does 
not indicate that the learned District 
Judge entertained any reasonable doubt 
on the question involved. The following 
extract from the order of reference will 
I think show this: 

‘‘ ‘Taking an extreme case of this kind in which 
a dishonest debtor delays registration of deed 
transferring immovable property fraudulently in 
favour of one of his creditors for more than thre©’ 
months and commits no other act of insolvency, 
except this act of fraudulent preference, it is ob¬ 
vious that to apply S. 47, Registration Act, strictly 
would be to deprive the other creditors of their right- 
to apply under S. 9, Provincial Insolvency 
and to have the transfer sot aside, and on the other 
hand to give the debtor full liberty to transfer all 
his immovable property to the creditors he most 
favours to the injury of the rest. It would ap¬ 
pear that the only solution is to regard the trans¬ 
fer as taking place from the date of the registra¬ 
tion for the purposes of Ss. 9 and 54, Insolvency 
Act ....... Such an interpretation is howevw 

strictly contrary to the plain meanings of the- 
words and phrases used in Ss. 47 and 49,^ Begis 
trationAot.’ ‘The equities are thus entirely in 
favour of Jawahar Singh and the law in favour 
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Nilial Ohancl. In mj' opinion, the equities must 
prevail as against narrowly interpreted law and 
Jowahat Si'ngh should succeed in having vthe 
transfer set aside." 

The conclusion to be drawn from the 
above, in my opinion, is that the learn¬ 
ed District Judge was faced with the 
problem of having to decide between 
law and equity, and that he preferred the 
latter to the former. No reasonable 
doubt appears to have existed as to the 
application of S. 47, Registration Act, 
in the matter and it was for the learned 
District Judge to decide and not this 
Court whether equity should prevail over 
llaw or vice versa. A further question 
arises as to whether any decision ar¬ 
rived at by the learned District Judge 
in the appeal would not be open to a 
second appeal, under prov. 2, S. 75, 
Insolvency Act- If a second api>eal 
does lie, then a reference under O. 46, 
R. 1, Civil P. C., would not be com¬ 
petent but, in view of the observations 
made by me above that the reference is 
not otherwise permissible, I do not 
consider it necessary to definitely rule 
on this point. For the reasons given 
above I order tliat the reference be 
returned to the learned District Judge 
with the direction that he should dis¬ 
pose of the appeal in accordance with 

law. 

K.s. Hejerence returned. 

A. 1. R. 1933 Lahore 403 

Broadway, G. J, and Abdul Qadir, J- 

Ahdtd Bahman and Brothers Defen¬ 
dants—Appellants. 

V. 

Parbati Devi —Plaintiff—Respondent. 

First Appeal No. 1533 of 1931, De¬ 
cided on 12bh December 1932, from de¬ 
cree of Senior Sub-Judge, Rawalpindi, 
D/- 12th May 1931. 

Civil P. C. (1908), O. 12, R. 6—Admisaion 
must be clear and unambiguous. 

Before a Court can act under 0.12, B. 6, Civil 
P. C., the admission must be clear and unambi¬ 
guous and the amount due and recoverable must 
be due and recoverable in action in which the 
admission is made'. 45 Cal 138, Bel on. 

[P 403 C 2] 

Partap Singh—for Appellants. 

Badri Das and Achhru Bam —for Res¬ 
pondent. 

Bro<uiway, C. /.—In the suit giving 
rise to this appeal one Shrimati Parbati 
sued the defendants, Abd.ul Rahman 
and Brothers, for Rs. 5,250. Het claim 
to the extent of Rs. 3,300, was based 
on a pro-note and the balance was 
claimed on account of rents alleged to 
have been -realized or due in regard to 


properties which were held jointly bet¬ 
ween the plaintiff and the defendants 
and were in the possession and under 
the control of the defendants. The de¬ 
fendants raised certain preliminary 
points and then proceeded to dispute 
the figures as alleged in the plaint and, 
finally, after making a calculation, in 
paras. 3 and 4 of their written state¬ 
ment admitted that on their calculations 
the sum of Rs. 2,186-1-3 was due by 
them to the plaintiff and alleged that 
notliing more was due. Issues were then 
settled and from them it is perfectly 
clear that the preliminary objections 
raised were either given up or consi¬ 
dered of no value. Subsequent to tliis 
the plaintiff moved the Court under 
O. 12, R. 6, Civil P. C., and asked 
for a decree for the amount of Rupees 
2,186-1-3, which had been admitted 
to be due by the defendants and for 
leave to continue the suit qua the bal¬ 
ance. Objection was taken to this 
course by the defendants, but, on 12th 
May 1931, the learned Senior Subordi¬ 
nate Judge held that the rule and order 
were applicable and granted the plain¬ 
tiff a decree for Rs. 2,186-1-3, and 
permission to proceed, if she wished, 
for the balance of her claim. Against 
this decree the defendants have pre¬ 
ferred this appeal to this Court through 
Mr. Partap Singh. 

It api>ears that the learned counsel 
for the appellants based a great deal 
of his arguments and his case on a 
certified copy which, on examination, is 
proved to have been a faulty one inas¬ 
much as it omitted a whole line in 
para. 3. When this was pointed out to 
Mr. Partap Singh, he admitted iliat 
there was an admission of liability, but 
fell back on the preliminary objections 
taken by him. As I have already said 
those preUminary objections were ob¬ 
viously not regarded seriously either by 
the defendants themselves or by the 
plaintiff, and were wholly ignored by 
the Court. It is true, as alleged by Mr. 
Partap Singh, that before a Court 
could act under O. 12, R. 6, Civil 
P. C., the admission must be clear and 
unambiguous and the amount due and 
recoverable must be due and recover¬ 
able in the action in which the admis¬ 
sion is made. Reference has been made 
principally to Premsuk Das Assaram v. 
Udairam Gungabux (1), which is an 
authority which supports the action 
taken by the Court. In the present 
case, after a careful and thorough exa¬ 
mination of the pleadings, there can be 
no doubt that the admission so far as 

1. (1918) 46 Cal 138=44 I C 233. 
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rhe sum of Rs. 2,186-1-3, is concerned 
is clear ^ and unambiguous and this 
amount is clearly due and recoverable 
in the present action. In these circum¬ 
stances the appeal fails and is dis¬ 
missed with costs. 

Abdul Qadir, /.—I agree. 

K.S. Appeal dismissed, 

A. I. R. 1933 Lahore 404 
Addison and Bhide, JJ. 

Des Baj-II^tkam Chand —Defendants 
—Appellants. 

V. 

Tjachhi Bam-Prahh Dayal —Plaintiffs 
—Respondents. 

First Appeal No. 187 of 1927, Deci¬ 
ded on 28th February 1933, from decree 
of Senior Sub-Tudge, Ferozepore, D/-18th 
December 1926. 

(a) Legal Practitioner —Pleader giving up 
plea of limitation in lower Court after evi¬ 
dence on all issues had been token—Party is 
not bound by bis statement and can raise 
plea in appeal—Practice. 

Counsel for the defendant definitely gave up 
the plea regarding limitation after the evidence 
of all the issues had been taken: 

Held : that the question svas one of law, that 
the party was not bound by the statement of his 
counsel and that as the opposite party was not 
prejudiced, the pica can be taken in appeal bv the 
party. [P 404 C 2] 

(b) Limitation Act (1908), S. 3—Question 
whether suit is in time should be decided on 
ba sis of plaintiffs own pleadings. 

•The question whether a suit is within time 
must be decided primarily on the basis of the 
plaintiffs’ own pleadings and not on the basis of 
defence set up. [P 405 C 1] 

(c) Civil P. C. (1908), S. 11—Remarks on 
point in prior suit which were not necessary 
for such suit do not operate as res judicata. 

Remarks made by a Judge on a point in a prior 
suitwhich is neither necessary for the suit nor 
decided therein are only obiter dicta and do not 
operate as res judicata. [P 405 C 2] 

5jc(d) Limitation Act (1908), Arts. 61 and 
83—Defendants purchasing goods and get¬ 
ting transaction entered in plaintiff’s name 
—Decree against plaintiff by vendor—Suit by 
plaintiff against defendant for decree amount 
without paying decree amount—Suit is pre¬ 
mature under Art. 61 and is not governed by 
Art. 83, 

Defendant purchased goods and wrongfully got 
the transaction entered in the name of the plain¬ 
tiff. A suit by the vendor against the plaintiff 
■was decreed. Plaintiffs before paying the decree 
amount sued the defendant for the amount: 

Held", that Art. 83 has no application as there 
■was no contractof indemnity, that the article ap¬ 
plicable to such a case was Art. 61, but that the 
present suit was premature as plaintiffs had not 
paid the amount and that the cause of action 
will arise only on actual payment: Cal 155; 

31 P ii 1904 and 26 Had 322, Bel on. 

[P 405 0 2; P 406 0 1] 


Oertel, Fakir Chand and M. C. Maha- 
jan —for Appellants. 

J. N. Aggarwal and J". L. Kapur —for 
Respondents. 

Bhide, J .—^This was a suit for re¬ 
covery of Rs. 7,328-4-6, as the price 
of wheat sold to the defendants. The 
suit has been decreed and the defen¬ 
dants appeal. The facts ^ving rise to 
this suit are rather peculiar and may 
be briefly stated as follows: A firm 
named, Charanji Lal-Kishori Lai 
brought a smt against the present plain¬ 
tiff’s and defendants on the allegation 
that a “kotlia” of wheat was sold to 
the present plaintiff’s and that the pre¬ 
sent defendants had stood surety for 
the price. The suit was decreed against 
the present plaintiff’s only on the finding 
that Charanji Lal-Kishori Lai had sold 
the kotlia to the present plaintiff’s and 
that the defendants were not sureties. 
The learned Subordinate Judge ivho 
decided the previous suit while grantmg 
the decree against the present plaintiffs 
remarked that they could file a separate 
suit against the present defendants if 
the kotha was sold by them to these 
defendants. The plaintiffs thereafter 
instituted the present suit for recovery 
of Rs. 4,817-12-3, as the price of the 
kotha from them, together with interest. 
The defendants pleaded inter alia that 
the suit was barred by time, but this 
plea was rejected by the learned Sub¬ 
ordinate Judge and a decree was passed 
against them as stated above. 

The learned counsel for the defen- 
dants-appellants has only agitated the 
question of limitation in this appeal. It 
was urged on behalf of the plaintiffs- 
respondents that the defendants' counsel 
had definitely given up this point in the 
Court below and hence it was not op^ 
to the defendants to raise it again in 
this Court. The statement in quesUon 
was however made by the counsel for 
the defendants in the Court below after 
the parties liad led their evidence on all 
issues including that relating to limite- 
tion and had closed their cases. The 
plaintiffs have therefore not been pre¬ 
judiced thereby in any way. In the 
circumstances, the point must be treat¬ 
ed as purely one of law to be decided 
on the material already on the record 
and the aforesaid statement of the coun¬ 
sel cannot ^ held to be binding on 
the appellants. The learned Subordi¬ 
nate Judge has held the suit to to one 
by a vendor for the price of goods soW 
and as such governed by Art. 52, 
Sch. 1, Limitation Act. On behalf ot 
the appellants it is urged that on the 
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facts alleged by the plaintiffs the suit 
would be governed by Art. 83, Sch. 1,. 
Limitation Act, and would be barred by 
time. The learned counsel for the res¬ 
pondents urged in reply that the defen¬ 
dants themselves stated in their Jawab- 
dawa that the cause of action arose 
when the wheat was delivered to them 
on 20th September 1920. They thus 
admitted by implication that the suit 
was governed by Art. 52 and the learn¬ 
ed Subordinate Judge has found that 
the suit is within time under this article. 

It was contended that it was not open 
to the defendants to resile from this 
position now. 

There is no doubt that the parties to 
this case have made conflicting state¬ 
ments on different occasions as it suited 
them. But it is well-settled that the 
question whether a suit is within time 
must be decided primarily on the basis 
of the plaintiffs* own pleadings and not 
on the basis on the defence set up. The 
plaint in the present case is rather 
vaguely worded. It is nowhere asserted 
in the plaint that the wheat was sold 
by the plaintiffs to the defendants and 
that the plaintiffs were suing for the 
recovery of its price. In fact there i? 
no indication in the plaint tl^t the suit 
was of the nature specified in Art. 52, 
Sch. 1, Limitation Act. All that is 
stated therein is that it \vas held in the 
previous suit that the plaintiffs liad sold 
the kotha in question to the defendants. 
In para. 5 of the plaint it ^yas stated, fur¬ 
ther that the cause of action arose when 
the decree was passed against the plaintiffs 
in the previous suit,i.e., on 31st October 
1922. The wheat was admittedly deli¬ 
vered to the defendants in September 
1920. It seems therefore clear that 
according to the allegations in the plaint 
the suit was, at any rate not one of 
the type falling within Art. 52, for 
which the cause of action arises when 
the goods are delivered. Unfortunately, 
the parties were not further examined 
before the issues to elucidate their 
pleadings; but plaintiff, Prabh Dayal, 
was examined as a witness in the case 
and his evidence may be looked at to 
ascertain the real nature of the suit. 
In his deposition Prabh Dayal stated 
the facts as below; 

“The real facts were that ibe pnrehase o! 
wheat was made by the defendants’ firm from 
Charanii Lal-Kishori Lai directly, but they bad 
wrongly put the transaction to have been entered 
into with us. The dispute arose because the de¬ 
fendants refused to pay to Charanji Lai.” 

Jn view of the above statement plain¬ 
tiffs* real case would appear to be that 
ithe defendants wrongly got the tran¬ 


saction entered in their namc^ with the 
result that a decree for the price of the 
wheat was passed against them on 31st 
October 1922. As the' decree was the 
result of the defendants* wrongful action 
the plaintiffs claimed to be entitled to 
realize from the defendants the amount 
of the decree, for which they had be¬ 
come liable. The findings of the Court 
in the pre\dous case were no doubt 
somewhat different but the nature of 
the suit has to be determined on the 
plaintiffs’ allegations in the present case 
and not on the findings of the Court in 
the previous suit. It may be noted in 
this connexion that the findings in the 
previous suit cannot operate as res 
judicata. The decision of the question 
whether the present plaintiffs sold the 
wheat to the present defendants was 
not necessary for the purposes of the 
previous suit and in fact the question 
was not decided therein. The remarks 
of the learned Judge on the point in 
the prc^■ious suit wera merely in the 
nature of obiter dicta. The learned 
counsel for the appellants bas urged as 
stated already that the suit as franied 
is governed by Art. 83 and is time 
barred. As regards the first contention 
Art. 83 applies only when the suit is 
based on “any other contract of indem¬ 
nity.” In the present instance there 
was according to the plaintiffs, no con¬ 
tract. According to the plaintiffs al- 
le*^ations it would seem that the suit 
arose really out of a wrongful act on 
the part of the defendants in having the 
kotha of wheat entered in the name of 
the plaintiffs. Consequently Art. 83 
seems inapplicable. Moreover, even ii 
that article were applicable, the cause 
of action would have arisen only when 
the plaintiffs were “damnified,” i. c., 
put to loss. But admittedly plainlifts 
had not paid anything in satisfaction of 
the decree passed against them before the 
present suit was instituted (vide state¬ 
ment of Charanji Lai, P. W. 1), and 
consequently they had not suffered any 
loss. It was suggested that the cause 
of action arose when the transaction 
was wrongly entered in the name of 
the plaintiffs. But such an entry, wliich 
was unauthorized according to the al¬ 
legations of the plaintiffs, could not give 
rise to any liability. The defendants | 
contention that th& suit is barred under; 
Art. 83, Sch. 1, Limitation Act, cannot' 
therefore be sustained. . 

I have held above that Art. 83 is 
inapplicable as the present suit is not 
based on any contract of indernnuy, 
whether express or implied. Probamy 
the article applicable to a suit of the 
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present type will be Art. 61, Sch. 1, 
Limitation Act. But it seems to me 
tliat the suit is premature and must tail 
on this ground. The plaintiffs basetheir 
claim merely on the liability incurred 
by them as a consequence of the decree 
passed in the previous suit. But the 
first question for consideration is whe¬ 
ther the mere passing of a decree ^ves 
them any cause of action at all. In 
Patti Naryanamnrti v. Marimufhu (1) 
it was held in somewhat similar cir¬ 
cumstances that no cause of action arose 
until actual payment. To the same 
effect are the decisions in Toral All 
Khan v. Nilrutun Lai (2) 2 ir\dFitzgerald 
V. Musa (3), in wliich also the facts 
were of a similar character. In my 
opinion, the same principle would govern 
the present case. The mere passing of 
the decree has not put plaintiffs to any 
loss. It may be that the plaintiffs in¬ 
curred some expenditure on the pre¬ 
vious suit, but they have not sued for 
any compensation in that behalf. As 
stated already, plaintiffs base their suit 
only on the decree passed against them 
in the previous suit, and are merely 
claiming the amount decreed together 
with interest. But the plaintiffs have 
paid nothing to Charanji Lai in satis¬ 
faction of the decree and hence the suit 
docs not seem to be maintainable at 
present; for the plaintiffs have suffered 
no loss so far on account of the defen¬ 
dants. It is possible that the decree 
may never be satisfied. It may be noted 
in this connexion that plaintiffs are 
paupers and even the present suit was 
lodged in forma pauperis. The decree 
was passed in October 1922 and more 
than 10 years have already elapsed. 
So, the chances of the decree being 
satisfied seem rather remote. For the 
reasons given above, I would hold that 
the plaintiffs have no locus standi to 
maintain the present suit. It is true 
that this matter was not put in issue, 
but the point is one of law and seems 
to be patent on the plaintiffs’ own plead-, 
ings. I would accordingly accept this 
appeal and dismiss the suit, but as 
neither party has come to Court with 
clean hands, I would leave the parties 
to bear their own costs tliroughout. 

Addison, /-—I concur. 

K.s, - Ajrpeal accepted. • 


1. (1903) 26 Mad 322. 

2. (1889) 13 Cal 155. 

3. (1904) 81 P R 1904. 
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Tek Chand, J. 

Nanak Singh and another —Plaintiffs 
•—Appellants. 

V. 

Tiilsi and others — Defendants—Res¬ 
pondents. 

Second Appeal No. 1525 .of 1932, 
Decided on 2nd March 1933, from order 
of Disfc. Judge, Ludhiana, D/- 29th June 
1932 

Civil P. C. (1908), O. 22, R. 2—Omission 
to bring on record representative of party 
in appeal who is not necessary party but only 
added as pro forma defendant is not fatal to 
hearing of appeal. 

Omission to bring on record the representative 
of a deceased respondent who has been added in 
the suit only as a pro forma defendant and who is 
not a necessary party to the suit is not fatal to the - 
hearing of the appeal and the appeal does not ' 
abate on that ground. [P 407 0 l] 

Jlianda Singh —for Appellants. 

J. R. Agnihotri —for Respondents. 

Judgment. — Thef learned District 
Judge has held that the plaintiff-ap¬ 
pellants’ appeal in his Court had abated 
as Mt. Santi, defendant 4, had died 
more than a year before the hearing of 
the appeal and that her legal representa¬ 
tives had not been brought on the re¬ 
cord within the period prescribed by 
law for the purpose. The plaintiffs- 
appellants have preferred a second ap- 
I>eal to this Court and contend that the 
order of the learned District Judge is 
wrong. Aher examining the record and 
hearing both counsel I am of opinion 
that this contention is well-founded and 
must prevail. 

The appellants’ father Jawahii 
brought a suit on the ground that he 
was entitled to possession on the death 
of Mt, Atri, widow of jGonda, who was 
a colieteral of his in the third degree, 
and that defendants 1 and 2, who are 
the maternal uncle’s sons of Gonda, had 
taken wrongful possession. The real 
dispute therefore is between the appel¬ 
lants and defendants 1 and 2. Mt. 
Thakri, defendant 3, who is the sister 
of Gonda, and Mt. Santi, his daughter, 
were impleaded as pro forma parties, 
as it was alleged that defendants 1 
and 2 had taken wrongful possession 
in collusion with defendants 3 and 4. 
as well as defendants 5 and 6 who are 
proprietors in the village. No relief 
was claimed ag^nst Mt. Santi, either 
in the plaint or in the memorandum oi 
appeal in the District Court. The de¬ 
fendants pleaded inter alia that the 
plaintiffs were not entitled to succeed, 
in the presence of Mt. Santi, who is 
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the daughter of Gonda, and an issue 
was framed as to whether the plaintiffs 
had no right to succeed in the presence 
of Mt. Santi. It was admitted in the 
trial Court, and it is no longer disputed 
iDefore me, that Gonda had died on 
10th January 1904, leaving t\YO minor 
sons, Shadi and Salig. Sliadi died a 
few days later, on 23rd January 1904, 
a,nd Salig died on 18th February 1904. 
On Salig’s death his mother Mt. Atri 
succeeded and remained in possession 
until her death in 1926. From these 
facts it is clear that the last male holder 
was Salig, and Mt. Santi as his sister 
has got no right to succeed in pre¬ 
ference to the plaintiffs. She cannot 
-claim the status of a daughter of Salig's 
father and thus get the property in pre¬ 
ference to the colleterals: see rlamira 
V. Ram Singh {!). Moreover, she is 
not in possession and, according to 
the plaintiffs, she was impleaded rricre- 
ly as a person who had^ coUusively 
helped defendants 1 and 2 in obtaining 
wrongful possession. She was therefore 
.not a necessary party to the suit, and 
the omission of her representative front 
: the record is not fatal to the hearing of 

the appeal. ^ 

I accept the appeal, set aside the 
judgment of the learned District Judge 
and remand the case to him for re¬ 
hearing and decision on the merits m 
accordance with law. Court-fee on this 
appeal will be refunded, other costs will 
be costs in the cause. 

K.S. Appeal accepte d. 

1 (1907) 184 P B 1907=74 P L R 1908=85 

' P W R 1907 (P B). 


A. I. R. 1933 Lahore 407 

Agha Haidar, J. 

'Karmun and others —Convicts Appel¬ 
lants. 

V. 

Emperor —Opposite Party. 

Oriniinal Appeal No. 1535 of 1932, 
Decided on 4th March 1933, from order 
of First Class Magistrate, Lyallpnr, D/- 

28bh November 1932. , oaa 

s}« (a) Penal Code (1860), St. 379 and 390 

_In order that theft may amount to robbery, 

hurt mutt be cauted for committing theft and 
mutt be quite teparate and dittinct from act 
of theft. 

In order that theft may lamount to robbery, it 
must be shown that hurt was caused in order to 
commit the theft or in carrying away or at- 
tempting, to carry away the property obtained 
by theft. The hurt contemplated must be a con- 
aoiouB and voluntary act on the part of the thief 
<or the purpose of overpowering resistance on the 
part of the victim, quite separate and distinct 
from the act of theft itself. CR 408 C 2] 


A woman was sitting in a railway station wait¬ 
ing room holding a bundle with her hands. Ac¬ 
cused caught bold of the bundle and tried to run 
away with it. The woman however kept hoc 
grip on the bundle and was dragged 2 or 3 karnms 
along with it as the accused made good his escape 
with it: 

Held: that the hurt caused to the woman was 
only an accidental circumstance, that it was not 
caused voluntarily for committing theft and 
that accused was guilty only of theft but not of 
robbery: Thomas Gnosil, (1824) 1 C & P 304 and 
Edwards, (1843) 1 Cox 32, Bel on. [P 408 C 2] 
(b) Criminal Trial—Evidence of lambardar 
and zaildar by itself is insufficient for con¬ 
viction—Evidence Act (1872), S. 118. 

The lambardar and /aildar are p.irt of the in¬ 
vestigation machinery and are expected to sup¬ 
port the prosecution. They cannot be called in¬ 
dependent witnesses and their evidence by itself 
is not sufiicient for conviction in the absence of 
independent evidence on record. [P 409 C 1] 

Mohammad Monir —for Appellants. 

5. K. Ahmad—iox the Crown. 
Judgment. — Karmun and Mokha 
have been convicted by a Magistrate of 
the First Class, exercising enhanced 
powers under S. 30, Criminal P. C., at 
Lyallpur, of an offence under S. 392, 
Penal Code; and liave been sentenced 
to five years’ rigorous imprisonment 
each. Hayatu has been convicted of 
an offence under S. 411, Penal Code, 
and sentenced to two years’ rigorous 
impiisonment. The throe convicts have 
submitted their appeal to tins Court 
through Mr. Mohammad Monir. 1 he 
facts of the case are given in the judg¬ 
ment of the trial Magistrate and may 
be briefly stated as follows: 

On the night between 14th Au¬ 

gust 1932, Mt. Karam Bhan, P. W. 3, 
wife of Hussain Bakhsh Patwari, 
P. W. 10, accompanied by her two 
sons, namely, Haidar Ali, aged 16, and 
Rahmat UUah, aged 10, alighted at the 
Kanjwani, Railway Station, at about 
twelve o’clock at night and took shelter 
in the passengers’ shed. After half an 
hour the two accused, namely, l^rmun 
and Mokha, also came there. One ot 
them took his seat on a bench, which 
was lying there, while the other lay 
down on the floor and went to sleep. 
The man, who was sitting on the bench, 
after some time went out and, after 
having washed himself, said his prayer 
and, returning to the passengers’ shed, 
again took his seat on the bench. He 
awoke the man who was sleeping on the 
floor and then both of them went out 
and returned after about lialf an hour. 
Again, one of them sat down on the 
bench while the other went to sleep on 
the floor. Shortly, afterwards both ot 
them went out. While these preliminary 
manoeuvres were going on, Mt. Karam 
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Bhari was sitting quite alert and wide¬ 
awake holding with her hands a bundle 
containing her valuables in front of 
her. All of a sudden one of the 
culprits came from behind and caught 
hold ^ of the bundle wliich Mt. Karam 
Bhari was holding and tried to run 
away with it. Mt. Karam Bhari, how¬ 
ever kept her grip on the bundle and 
was in fact dragged 2 or 3 karains 
along with it as the culprit, who had 
first pounced upon it, tried to make 
good his escape. In the end she lost 
her hold on the bundle and the two 
culprits, made away with the booty. 
According to the prosecution, some days 
afterwards the two culprits, namely, 
Karmun and Mokha, were traced and 
the police managed to recover some 
stolen property from their possession. 
In fact it is stated that they themselves 
produced the stolen property. Hayatu 
accused, according to the prosecution, 
is also alleged to liave produced part of 
the stolen property. 

So far as the actual theft is con¬ 
cerned, I have no reason whatsoever to 
doubt the evidence of Mt. Karam Bhari. 
She is a matronly woman aged about 
50 and is the mother of two sons. Her 
husband is a Government official, hold¬ 
ing the modest post of a patwari. I 
cannot imagine that Mt. Karam Bhari 
would falsely implicate these two ac¬ 
cused persons, namely, Karmun and 
Mokha, if they had been innocent. She 
had ample opportunities of watching 
them from a short distance while they 
were behaving in a strange and myste¬ 
rious manner and it would not be a 
matter of surprise if she had entertained 
some suspicions about their intentions 
and watched them all the more carefully 
to see what ^ they were going to do 
ne.xt. There is evidence on the record 
that the passengers’ shed had light in 
it and tliere is no reason to suppose tliat 
Mt. Karam Bhari’s sight was not nor¬ 
mal. I am therefore fully satisfied as 
to the main incident of the removal of 
the bundle by the two culprits wliile it 
was in the possession of Mt. Karam 
Bhari and there can be no manner of 
doubt that, on the facts stated above, 
the two accused, namely, Karmun and 
Moklia, liad committed the offence of 
theft. The next question for determi¬ 
nation now is whether, imder the law 
and liaving regard to the ascertained 
facts, the two accused have committed 
the aggravated form of theft, namely 
robbery. Robbery is defined in S. 390, 
Penal Code, and for the purposes of the 
present case, leaving out irrelevant por¬ 
tions : 


“ Theft is “robbery” if, in order to the com¬ 
mitting of the theft, or in committing the theft,, 
or in carrying away or attempting to carry away 
property obis'* Lned by the theft, the offender, for 
that end voluntarily causes hurt.” 

The words “for that end” and “volun¬ 
tarily” are important. Before a person 
can be convicted of robbery the pro¬ 
secution must prove that hurt was 
caused for the end, namely, in order 
to the committing of the theft or in 
committing the theft or in carrying 
away or attempting to carry away the 
property obtained by the theft. In the 
present case the object of the accused 
was to steal the bundle and run away 
with it and it cannot be said that, be¬ 
cause Mt. Karam Bhari was dragged 
to a distance of 2 or 3 karams along 
with the bundle, they voluntarily caused 
hurt to her for that end. In fact far 
from voluntarily dragging and thereby 
causing hurt to Mt. Karam Bhari as 
she stuck to her bundle, they would 
have been mightily pleased if she had 
not held fast to the bundle at all and 
allowed them to carry it away without 
any let or hindrance. The hurt con¬ 
templated must be a conscious and 
voluntary act on the part of the thief 
for the purpose of overpowering re¬ 
sistance on the part of the victim, 
quite separate and distinct from the act 
of theft itself. In an English case re¬ 
ported as Thomas Gnosil (1), the ac¬ 
cused, while walking behind a woman, 
in a street, forcibly pulled the shawL 
which she was wearing on her shoulders,, 
and in doing so, used considerable viol¬ 
ence which must have at least caused 
her bodily shock. It was held that, 
inasmuch as violence was not used for 
the purpose of overpowering the lady, 
but only to get possession of her shawl, 
the accused was not guilty of highway 
robbery. Again, in another case re¬ 
ported as Edwards (2), a person, while 
cutting a string by which a basket was 
suspended, with the intention of steal¬ 
ing it, accidentally cut the wrist of 
the owner who tried to seize and retain 
the basket and prevent the thief from 
running away with it. It was held that 
the offence committed was theft and not 
robbery. In the present case the hurt 
caused to Mt. Karam Bhari took thet 
shape of her being dragged away a. 
short distance and was merely an acci¬ 
dental circumstance which followed in 
the natural course of events from the: 
act of asportation as described above.. 
In my opinion, as a matter of first 
impression as well as on the authorities- 

1. (1824) 1 G «k P 304. 

2. (1848)1 Cox 82. 
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(not cited by counsel) which I have 
noted above the two accused, namely, 
Karam and Mokha, are not guilty of 
robbery. They arc however clearly 
guilty of the offence of theft which, in 
•the present case, is of a serious nature, 
as the victim was an unprotected woman 
who happened to be all alone at a wayside 
railway station. Under these circum¬ 
stances I allow the appeal, so far as 
they are concerned, to this extent only: 
that I set aside their conviction and 
sentence under S. 392, Penal Code, 
and, convicting them under S. 379, 
sentence them to the maximum punish¬ 
ment provided thereunder, i. e., three 
years’ rigorous imprisonment. 

As regards the case of Hayatu ac¬ 
cused, there are three witnesses namely, 
Bawa Singh, Sub-Inspector of Police.. 
P. W. 1, who was carrying on the in¬ 
vestigation in the case, Karam Ali, 
Lambardar, P. W. 7, andSajawal Khan, 
Zaildav, P. W. 8, who have stated that 
part of the property, which had been 
stolen from Mt. Karam Bhari on the 
night in question, was recovered from 
his possession. I think it would not be 
safe to uphold his conviction on the 
testimony of these three persons, as 
none of them can be called an indepen¬ 
dent witness. The Sub-Inspector of 

Police was himself investigating the case 
and the Lambardar and the Zaildar are 
part of the investigating machinery and 
are expected to support the prosecution. 
There are decisions of this Court ac¬ 
cording to which evidence of such wit¬ 
nesses standing by itself has been held 
to be insufficient. On their evidence 
therefore and in the absence of any 
other independent evidence on the re¬ 
cord, I do not consider it advisable 
to uphold the conviction of Hayatu 
under S. 411, Penal Code. I therefore 
allow the appeal so far as Hayatu is 
concerned and, setting aside his con¬ 
viction and sentence, order that he be 

released forthwith. 

V g Appeal allowed. 
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Bhide, J. 

"Prevn Kaur and another —Accused 
Petitioners. 

V. 


Benarsi Das—Complainant—Opposite 
Party. 

Criminal Bevn. Petn. No. 2 of 1033, 
Decided on 31st January 1933, from order 
of Dist. Magistrate, Lahore, D'- 22nd 
December 1932. 


(a) Criminal P. C. (1898), S. 145—Posses¬ 
sion on behalf of applicant converted into 
one adverse within two months of application 
—Court can proceed under S. 145. 

Wbero an application under S. 115 alleges that 
the uon-appliciints had within two nionih>? of Iho 
application converted by force their possession on 
behalf of applicant into one advrerso to him, the 
Maoistrato is entitled to 'take proccediugs under 
S. 145. [1M10C2] 

(b) Criminal P. C. (1898), S. 145—State of 
emergency is for Magistrate to decide—His 
action should not be lightly interfered with 
in revision—Criminal P. C. (1898), S. 439. 

The question whether there is a state of emer’ 
gcncy or not is a matter within the trial Court’s 
discretion and his action in ordering attachment 
for maintenance of peace should not bo lightly 
interfered with in revision. [B 410 0 -2] 

(c) Criminal P. C. (1898), S. 145—Attach¬ 
ment need not be only by prohibitory order 
—Court can take possession or appoint re¬ 
ceiver. 

Attachment under S. 145 may be made by 
taking possession or by appointment of a receiver 
or by a prohibitory order restraining payment of 
rent", delivery of'possession, etc. These arc re¬ 
cognized modes of attachment and any oim or the 
other method may be adopted, as may bo consi¬ 
dered apiiropriatc for the object in view, and the 
Court is not rostriclcd only to the last method 
which is provided by Civil i’roccduro Code'. 3 Pat 
L J 147, not Foil \ A1 R 1920 Mad 209, Foil ; 
13 Cr [j J 295, Rel on. U’ 411 C l) 

(d) Criminal P. C. (1898), S. 145—Move- 
able property in building—Dispute regarding, 
both—Order to police to take charge of both 
if proper. 

Moveable property as such does not ordinarily 
come within the purview of S. 145 unless it is 
in the shape of crops or other produce of laud, or 
rents and profits of the property in dispute. But 
where the dispute relates not to the mere building 
or structure itself but also to the valuable pro¬ 
perty inside and there is a state of emergency the 
IMagistrato can order the police to taliC charge 
till decision of case of the moveables also along 
with the building which contains them: 13 Cr h 
J 222, llcl on. [B 412 C 1] 

C. Bevan Petman and Harnam Sinfjh 
—for Petitioners. 

JUanohar Lai, Lagan Nath Agarwal 
and Dam Lai Anand —for Opposite Party. 

C. H. Carden Noad —for the Grown. 

Judgment. —This is a petition for 
revision arising out of proceedings under 
S. 145, Criminal P. C., relating to a 
dispute about the possession of the Kul- 
dip Oil Mills, belonging to the respon¬ 
dent Rai Bahadur Benarsi Das. The 
petition under S. 145, Criminal P. C.,. 
was filed by Benarsi Das and the res¬ 
pondents to that petition were Mt. Prem 
Kaur, who is said to have been his- 
mistress for a number of years, Khazam 
Singh her adoptive father and lus fo^’ 
sons named Kartar Singh, C^rbux. 
Singh, Prem Singh and Mohinder Singh.. 
Kartar Singh was working as manager* 
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•of the Kiildip Oil Mills. Recently dis¬ 
putes arose between Bcnarsi Das and 
these persons and they left his house. 
Subsequently, they are said to 'have 
beaten and forcibly turned out Benarsi 
Das when he went to the Mills. This 
has led to these proceedings under 
S. 145, Criminal P. C. The learned 
Magistrate is holding an inquiry, but 
this petition for revision has been filed 
by Mt, Prem Kaur and Kartar Singh 
on the ground that the Magistrate 1ms 
acted wholly without jurisdiction and it 
would be unjust and sheer waste of time 
to allow the proceedings to continue. 
'In support of the above grounds Mr. 
Bevan Petman has urged on behalf of 
the petitioners that: (1) even on the 
■facts admitted by the respondent Benarsi 
Das in his petition, the learned Magis¬ 
trate had no jurisdiction to take any 
proceedings under S. 145, Criminal 
P. C.: (ii) that there was no emergency 
justifying the order of attachment pass¬ 
ed by him; (iii) that the manner in 
which the property was attached was 
illegal; and (iv) finally, that the attach¬ 
ment of certain moveable property on 
the premises of the Mills was, at any 
■rate, ultra vires. 

As regards the first point, stress was 
laid on the statement in para. 11 of the 
petition of Benarsi Das under S. 145, 
Criminal P. C., to the effect that the 
•opposite party were in possession of the 
Mills. This statement however must be 
read along with the other allegations 
■of facts in that petition. These allega¬ 
tions show tliat Kartar Singh was in 
possession merely as a manager and his 
■possession must be deemed to have been 
on behalf of Benarsi Das, the o\vner 
of the Mill. This point was not serious 
ly disputed by the learned counsel for 
•the petitioners, but he contended that 
the other petitioners were, at any rate, 
in possession in their own rights. I do 
not however see that there is any force 
in this contention. Out of the other 
respondents in the petition under S. 145, 
Khazan Singh, is the father of Kartar 
Singh while Gurbux Singh, Prem Singh 
.and Mohindar Singh are his brothers. 
They were apparently living together. 
•It is not suggested that they had any 
rsort of claim to the Mill. It is said 
,that Benarsi Das owed Rs. 60,000, or 
so to these persons, but it is not alleged 
‘that the Mill was mortgaged to them or 
any sort of lien was created by any 
document. As regards Mt. Prem Kaur, 
;it appears that she left the house of 
Benarsi Das and went to live with 
Khazan Singh, her adoptive father, only 
•.about 27th November 1932, i. e., about 


a couple of weeks before the petition 
under S. 145, Criminal P. C., was 
lodged. According to the allegations in 
that petition the aforesaid persons beat 
the munim of Benarsi Das on the 4th 
December last and refused to allow him 
to examine the accounts. The next day, 
they gave a similar treatment to Benarsi 
Das himself. It was therefore appar¬ 
ently on these dates that Kartar Singh, 
etc., are alleged to have by -force 
converted their possession which was 
originally on behalf of Benarsi Das, 
into possession adverse to him. If these 
allegations be correct, the possession 
thus obtained within two months before 
the petition will be of no avail (vide 
proviso to sub-S. 4, S. 145, Criminal 
P. C.). After carefully considering the 
allegations in the petition and the 
statements before the learned Magis¬ 
trate, I am satisfied that there was a 
prima facie, case justifying proceed¬ 
ings under S. 145, Criminal P. C. 

As regards the necessity of attach¬ 
ment, the Magistrate considered the 
case to be one of emergency. The mat¬ 
ter was one within his discretion and the 
action taken by him for maintenance of 
peace cannot be lightly interfered with. 
It has been urged that Benarsi Das was 
lying injured in the hospital and hence 
there could be no emergency. This 
seems to me a preposterous position to 
take up in view of the fact that Kartar 
Singh, etc., are alleged to have been 
themselves responsible for the injuries, 
which necessitated Benarsi Das's deten¬ 
tion in the hospital for treatment. Even 
if Benarsi Das was unable to go to the 
Mills, he was entitled to send his ser¬ 
vants there to look after his interests. 
In view of the treatment given to 
Benarsi Das himself, there was ob¬ 
viously danger of a breach of peace. 
Further, the conduct of Kartar Singh 
and others also raised reasonable ap¬ 
prehension of damage to the Mills and 
the other property of Benarsi Das con¬ 
nected therewith. I see therefore no 
reason to hold that there was no such 
emergency at all, as could justify the 
action of the learned Magistrate under 
the law. • ' 

The' learned Magistrate has attached 
the Mills through the police, who are 
now in possession. The learned counsel 
for the i^titioners urged that the learn¬ 
ed Magistrate could only attach pro¬ 
perty in the manner provided for by 
the Civil Procedure Code, i. e., by 
issue of an order prohibiting alienation 
of the property. In support of this con¬ 
tention the learned counsel drevv my 
attention to a ruling of the Patna High 
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Court reported as Alewa Lai v. Emperor 
(1). The view taken by Mullick, J., 
in that ruling lias however been dis- 
.sented from by Burn, J., in a later 
ruling of the Madras High Court re¬ 
ported as (jopala Aiyar v. Krishnaswartu 
Aiyar (2) and I respectfully concur in 
the latter view. As pointed out by 
Bum, J., in Ms judgment a mere res¬ 
traint on alienation would generally be 
of no use in preventing a breach of 
peace which is the primary object of 
proceedings under S. 145, Criminal 
P. C. The Criminal Procedure Code 
certainly does not contemplate prohibi¬ 
tory order as the only mode of attach¬ 
ment under S. 88 of the Code, e. g., 
it is laid down that attachment may be 
made by taking possession or by ap¬ 
pointment of a Receiver, or by a pro- 
Mbitory order restraining payment of 
rent, delivery of possession, etc. These 
are recognized modes of attachment and 
in the absence of any restriction in the 
section itself there seems to be no S^od 
reason why one or the other method 
should not be adopted, as may be con¬ 
sidered appropriate for the object in view. 
It was remarked by Sankaran Nair, J., 
in Srinivasa Pillai v. Sathayappa Pillai 
(3) that the right to attach property 
carries with it the right to take neces¬ 
sary steps for its custody and manage¬ 
ment and that a Receiver can ..be ap¬ 
pointed for the' purpose under S. 145, 
Criminal P. C., just as he can 
appointed under S. 146, Criminal P. C., 
though in the former case he acts 
merely as an agent of the Court and 
has not all the powers wMch are speci¬ 
fically conferred by S. 146, Criminal 
P. C., upon a Receiver, appointed under 
that section. I accordingly hold that 
there was nothing illegal in the mode 
of attachment. Lastly, it was urged 
that attachment of moveable property 
on the premises of the factory, i. e., 
the macMnery, coal goods, etc., was at 
^n y rate iDcyond the scope of S. 145, 
Criminal P. C., and therefore ultra 
vires. In support of this contenUon reli¬ 
ance was placed on Dhani Ram y. 
Bhola Nath (4) in which it was held 
that attachment of shop goods was 
illegal. But the point was conceded by 
the counsel in that case and there is 
no discussion of the subject in that 

ruling. 

It may be conceded at once that 


1. (1918) 8 Pat L J 147=19 Or D J 249=44 

a A I R 1920 Mad 209=64 I C 473=21 Cr 
’ L J 78. 

• S. (1912) 13 Or L J 295=14 I C 769. 

4. (1902) 28 P R 1902=135 P L R 1902. 


proceedings under S. 145, Cnminal 
P. C., can only be taken in respect of 
a dispute concerning “land and water” 
and the section only gives power to 
attach the subject of such dispute in 
case of emergency. The expression 
“land and water" has been explained in 
the section as including buildings, 
markets, fisheries, crops and other pro¬ 
duce of land and the rents and profits 
of any such property. Moveable pro¬ 
perty as such would not therefore ordi¬ 
narily come within the purview of sec¬ 
tion, unless if it is in the shape ot crops 
or other produce of land, or rents and 
profits ot the property in dispute. But 
a difficulty arises in cases where there 
is moveable property in the building, 
etc., to be attached. Very often the 
dispute relates not to the mere building 
or structure itself but also to the valu¬ 
able property inside. In the present in¬ 
stance, e. g., it is obvious that the dis¬ 
pute relates not merely to the biukling 
of the factory, but also to the valuable 
machinery, goods, etc., on the premises. 
What is then to be done when a 
Magistrate has to attach such pro¬ 
perty in the case of emergency ? 
There seems to be paucity of autho¬ 
rity on the point. The only authority 
to which reference was made in the 
course of arguments was Kocliunni v. 
Aianavikrama Rajah (5), m winch an 
elephant was attached along with some 
forest land in the course of pr^ocecdings 
under S. 145, Criminal P. C. 1^ 'vas 
held that attachment of the elephant 
was not legal, but at the same tune the 
elephant being on the premises to be 
attached, the officer attaching the forest 
was entitled to take it temporarily m 
his custody. The learned Judge., who 
decided the case (Sankaran Nair, J.j, 

remarked as follows: . 

“ But the immovable property ot the forest is 
under attachment and it is conceded that the 
elephant was not removed from the forest at the 
time of attachment. Neither of the parties is 
entitled to enter the forest after the attachment. 
The officer attaching the forest is therefore cn- 
titkd to take possession of the elephant. It is 
clear that the owner or the person in possession 
of the forest in which the pit was dug is also 
entitled to the ownership or possession of the 
elephant; and ptima facie the person, if any, in 
whose favour, the order under S. 145, Criminal 
P. C., will be passed, will also be entitled to the 
possession of the elephant unless there are specia 
circumstances in the case to show that he is 
entitled to its possession. Assuming then 
out deciding, that the petitioner removed the 
elephant out of the pit and kept it within the 
boundaries of the forest attached, I am not now 
prepared to direct the elephant to be delivered 
to him. The order for delivery of possession Ui 

6. (1912) 13 Cr Ij J 222=14 I C 318. 
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the party entitled can, in the circumstances, be 
made only after the final order 'under S. 145, 
Criminal P. C. concerning the immovable pro¬ 
perty.” 

This seems to me to be the only 
reasonable \ic\v to take in the circum¬ 
stances. It would be, I think, absurd 
to hold that when a Magistrate takes 
possession of immovable property in 
case of emergency he should first re¬ 
move the moveable property therefrom 
or hand it over to one or the other of 
the parties until the question of posses¬ 
sion of the immovable property is de¬ 
cided in the proceedings. Prima facie, 
the moveable property in such cases 
belongs to the person entitled to the 
possession of the immovable property 
in dispute. _ The order passed by the 
Magistrate is only a provisional admini¬ 
strative order and does not in any way 
decide the rights of the parties. I am 
therefore of opinion that the police 
officers who have been appointed to 
take charge of the factory are entitled 
to retain for the present the custody of 
the moveable property which was on the 
premises at the time of attachment, 
.subject to the final order of the Magis¬ 
trate, when the question of the posses¬ 
sion of the factory itself is decided in 
the proceedings under S. 145, Criminal 
P. C. There is, of course no justifica- 
• tion for detaining any property about 
which there is no dispute, but I under¬ 
stand that all such property has been 
already excluded. I dismiss the petition. 

M.N. Petition dismissed. 

A. I. R. 1933 Lahore 412 
Tek Chand and Monroe, JJ. 

Sukhdeo Singh and others —Appellants- 

V. 

Mathra Singh and others —Respondents, 

First Appeal No. 1610 of 1925, De¬ 
cided on 14fch December 1932, from de¬ 
cree of First Class Sub-Judge, Rohtak, 
D/- 8th June 1925, 

(a) Specific Relief Act (1877), S. 42 —Land 
held under common title—Defendant disput¬ 
ing part of such title— Declaratory suit is 
maintainable. 

Where by disputing their title to a part of the 
1 inds held under a common title, defendant has 
.n effect disputed title of the plaintiffs to all the 
lands a suit for a declaration lies and time for 
such suit runs from the date when plaintiffs’ title 
was disputed. IP 414 0 ll 

(b) Punjab Land Revenue Act (17 of 1887), 

S. 117—Jurisdiction to decide declaratory 
suit by civil Court is not ousted.' 

Where jurisdiction is given to the Revenue 
Court, the jurisdiction of the ordinary Courts is 
not necessarily ousted S. 117 does not expressly 
deprive the ordinary Courts of jurisdiction to de¬ 
cide a declaratory suit. [P 414 0 Ij 


(c) Evidence Act (1872), S. 115—Legiti¬ 
macy of defendants challenged—Treatment 
as and admission of defendants to be mem¬ 
bers of family do not amount to estoppel. 

Where in a suit the plaintiff challenged the legi¬ 
timacy of the defendants and the lower Court 
found that the plaintiffs were estopped, such find¬ 
ing being based on the fact -that the defendants 
had been treated as or admitted to be members of 
the family on various occasions: 

Scld: that such treatment and admission were 
not representations on which estoppel could be 
based nor was it suggested that defendants acted 
on them to their detriment. [P 414 C 1] 

(d) Civil P. C. (1908), O. 2, R. 2—Claim 
that ought to have been joined in previous 
suit was not joined— Later suit is barred 
under O. 2, R. 2. 

In previous suit the plaintiffs were claiming all 
the land in a certain mauza and it was open to 
them to claim on the basis that the branch of the 
family represented by the defendants in a later 
suit was illegitimate in its origin. The facts to 
be established for the purpose of establishing the 
claim in the later case were identical with those 
which were actually presented, or ought to have 
been presented, to establish the entire claim: 

Held: that the latter suit was barred by the 
provisions of O. 2, R. 2 in that the plaintiffs in 
the former suit omitted to sue in respect of that 
portion of their claim to the ancestral property 
which was in the latter suit. [P 416 0 1) 

(e) Civil P. C. (1908), S. 11 —Obiter dictum 
in previous suit cannot be res judicata in 
subsequent suit. 

For the purpose of determining the effect of the 
former suit the Court must look not only to the 
issues whsch were decided but to the necessity for 
their decision. And if the question of legitimacy 
raised in a previous suit was irrelevant and even 
though the Court hears evidence on and decides 
the point, its expression of opinion is unneces¬ 
sary for the purpose of the decree it actually made 
and is an obiter dictum and hence cannot be res 
judicata on a subsequent suit. [P 415 C Ij 

(f) Wajibularz—Entry in wajibularz hav¬ 
ing no bearing on questions put—Sucb entry 
is inadmissible in evidence. 

Where statements regarding a certain person’s 
family recorded in a wajibularz have no bearing 
on the question put, and it does not appear on 
whose testimony the statements are based, those 
statements are inadmissible in evidence for the 
purpose of establishing the facts stated in it about 
that family, [P 0 2l 

Shamair Chand and Qahul Chand-^ioT 
Appellants. 

Nand Lai, Kahn Chand and Krishan^ 
Swarup —for Respondents. 

' Monroe, J. —This smt was instituted 
by the plaintifFs to obtain a declaration 
that they and defendants 6 to 10 are 
owners in possession of one-fifth share 
of property situate in five differei^ 
olaces left by Mt. Jado Kaur, which 
.share is now entered in the names of 
defendants 1 to 5 in the revenue papeK; 
the suit was dismissed by the Subordi¬ 
nate Judge, First Class, Rohtak, on 
8th June 1925. Against this decree 
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the plaintiffs have appealed. For a 
proper appreciation of the present dis¬ 
pute it is necessary that the earlier 
history of the property and of the 
family to which both plaintiffs and de¬ 
fendants belong be set out at length. 

A pedigree table is given at pp. 123- 
127 of the printed book, wluch shows 
the family relationships. Bhoop Singh, 
the common ancestor, was the owner of 
the following property: (1) lands at 
Mauza Lohat; (b) lands at Mauza 
Sheopura; (c) lands at Mauza Kcmal-' 
^arh; (d) lands at Mauza Kolana; 
(e) lands at Mauza Nagla and (f) lands 
at Mauza Kutana with all of which 
except (f) the present suit is concerned. 
Bhoop Singh left six sons, namely: 
(1) Hindu Singh, ancestor of plain¬ 
tiffs 1 and 2; (2) Shaloo Singh, who 
died in 1862 leaving a widow Mt. 
Bhooran by whom he had a son Ram 
Singh who died in 1863 sonless, and 
Mt. Ganga by whom he liad sons whose 
interests are now represented by defen¬ 
dants 1 to 5; (3) Salig Ram ancestor 
of plaintiffs 3 to 7, and defendants 7 
and 8; (4) Indar Singh, the father of 
defendant 6; (5) Kishan Lai, the ances¬ 
tor of plaintiffs 9 and 10 and defen¬ 
dants 8, 9 and 10; (6) Sliivji Singh, 

who died in 1888 leaving a widow, 
Jadokaur but no son; and (7) Soorat 
Singh, who died many years ago son¬ 
less, leaving a widow, Mt. Sangliaran 
who died in 1886. 

The present controversy therefore 
arises between the descendants of Shaloo 
Singh by Mt. Ganga on the one side 
and the representatives of the other five 
branches which have survived. During 
his lifetime Shaloo Singh provided for 
his sons born of Mt. Ganga, and after 
his death and the death of his son 
Ram Singh, his one-seventh share of 
the whole property was mutated in the 
name of his widow, Mt. Bhooran; on 
the death of Mt. Sangharan in 1886, 
the branch of Soorat Singh became ex¬ 
tinct and the share of each remaining 
branch was increased from one-seventh 
share to one-sixth of the whole, and 
Mt. Bhooran continued in enjoyment 
first of her husband’s one-seventh sliare 
and after 1886 of the one-sixth sliare 
to which it had been increased, until 
'her death in October 1908. This one- 
sixth share was then mutated in the 
names of defendants 1 to 5 or their 
predecessors at that date. On 27th 
January 1915. Mt. Jado Kaur, widow 
of Sheoji Singh, died and Sheoji 
Singh’s, original share with the accre- 
dlons, amounting to one-sixth share of 
whole property, became divisible 


amongst the surviving branches of the 
family and was mutated accordingly, 
one-fifth in the names of defendants 1 
to 5. In 1923, Mathra Singh, brought 
proceedings in the Revenue Court for 
partition of the lands at Kemalgarh and 
on 29th June 1923, the Assistant 
Collector, Rohtak, ordered the objec¬ 
tors. the present plaintiffs, to file a 
declaratory suit in the Revenue Court, 
staydng the proceedings for partition. 
The plaintiff's preferred in the circum¬ 
stances to have recourse to the ordinary 
Courts and have accordingly instituted 
the present suit, which, it will be ob¬ 
served, relates not only to the lands at 
Kemalgarh, but to the other ancestral 
property which passed on the death of 
Mt. Jado Kaur. 

The plaintiff's' case is based, in the 
'first place, on the allegation that de ¬ 
fendants 1 to 5 arc not legitimately 
descended from Shaloo Singh because 
Mt. Ganga, mother of Ilardhan Singh, 
and Mughil Singh, was not the wife of 
Shaloo Singh, but only a Karewa wife; 
and tills allegation is founded on a 
statement in the Wajibularz relating 
to Mauza Kutana prepared at the settle¬ 
ment of 1862 (Ex. P-5 at p.51 of the 
paper book). It will be necessary to 
discuss this entry more fully hereafter. 
The plaintiff's also claim that tlie ques¬ 
tion whether Mt. Ganga was the wife 
of Shaloo Singh has been decided in 
favour of the plaintiffs in a previous 
suit and was as between them and de¬ 
fendants 1 to 5, res judicata; the 
defendants relied on this suit as operat¬ 
ing under O. 2, R. 2, Civil P. C., to 
bar the present suit. The issues and 
findings of the Subordinate Judge are 
as follows: (1) Docs O. 2, R. 2 bar 
the present suit ? No. (2) Does a suit 
for a declaration lie ? Only in the case 
of the lands at Mclagarh, the subject- 
matter of the proceedings in the 
Revenue Court. (3) Is the suit within 
time ? Within time in respect of the 
l^d at Kemalgarh. (4) Can the plain¬ 
tiffs not bring the present suit as they 
did not bring a suit for declaration of 
title in the Revenue Courts ? No, pro¬ 
ceedings should have been taken in the 
Revenue Court in accordance with the 
order of the Assistant Collector. (5) 
Was Mt. Ganga, the Karewa wife of 
Shaloo Singh ? Yes. (This means tliat 
she was not the wife of Shaloo Singh 
and that in consequence her children 
were illegritimate and could not inherit). 
(6) Is the judgment of Mehta Dwarka 
Nath, dated March 1920, res judicata 
on the question whether Mt. G^ga 
was the Karewa wife of Shaloo Singh 
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or not ? Yes. (7) Are the plaintiffs 
estopped from urging that Mt. Ganga 
was the Karewa wife of Shaloo Singh ? 
Yes. 

The learned Subordinate Judge ac¬ 
cordingly dismissed the suit with costs 
and the plaintiffs have appealed to this 
Court. In tlie grounds of appeal the 
findings on issues 2, 3, 4 and 7 are 
attacked; and of tliis part of the case 
I can dispose shortly. As to issue 2 
the plaintiffs are in possession; by dis¬ 
puting their title to a part of the lands 
held under a common title, defendant 1 
has in effect disputed their title to all 
the lands and I am unable to discover 
why a suit for a declaration as framed 
should not lie. As to issue 3 counsel 
for defendants 1 to 5 has not pressed 
this point in his favour. In my opinion 
time runs from the date when plaintiffs’ 
title was disputed, namely, the institu¬ 
tion of the proceedings for partition by 
defendant 1. 

As to issue 4 the argument in favour 
of this finding is that as jurisdiction is 
given to the Revenue Court, the juris¬ 
diction of the ordinary Courts is ousted. 
S. 117, Land Revenue Act, to which 
this effect is attributed does not express¬ 
ly deprive the ordinary Courts of juris¬ 
diction and I do not find in the section 
lany such strong implication as would 
be necessary to effect the result sug¬ 
gested ; in form the section merely en¬ 
ables the Revenue Court to make such 
'a declaration as the plaintiffs have 
sought. I may add that in any event 
the result of holding that the section 
ousts the jurisdiction of the ordinary 
Courts can affect the present suit only 
so far as it applies to the lands of 
Kemalgarh. As to issue 7 this point 
again was not pressed by the respondents’ 
counsel and no facts appear on the re¬ 
cord to support it; the learned Sub¬ 
ordinate Judge based his finding on 
the fact that the defendants had been 
treated as or admitted to be members 
of the family on various occasions, but 
such treatment and admissions are not 
representations on which estoppel could 
be based nor is it suggested that defen¬ 
dant 2 acted on them to his deteriment. 

As the case was argued before us, 
the controversy turns on the answers to 
issues 1, 5 and 7, which having been 
decided by the Subordinate Judge in 
favour of the plaintiffs-appellants have 
not been referred to in the grounds of 
appeal. Issues 1 and 7 are both con¬ 
cerned with the effect of the decision 
in a suit, No. 177 of 1920, between the 
parties or their predecessors in interest. 
The petition of plaint in that suit is 


dated 21st December 1919, and though 
Mt. Jado Kaur had then been dead for 
nearly five years, her death was not 
mentioned in the plaint; the prayer of 
the plaint was for a declaratory decree 
to the effect that the plaintiffs and de¬ 
fendants 3 and 4 (who are represented 
in the present suit by the plaintiffs and 
defendants 6 to 10), were the owners 
and possessors of one-fifth share of 
the lands at Mauza Kutana which had 
descended from Thakar Bhoop Singh. 
Defendants 1 and 2 who are now re¬ 
presented in the present suit by defen¬ 
dants 1 to 5 did not appear and the 
proceedings against them were ex parte; 
and it appears from the record of the 
‘proceedings that the case was disposed 
of in a very summary manner. In the 
judgment, delivered on 6th March 1920, 
it was found that 

“ the oral evidence produced by plaintiffs proves 
that defendants 1 and 2 are illegitimate sons of 
Thakar Shaloo Singh.” 

The claim was held to be proved ex 
parte and was accordingly decreed in 
the plaintiffs’ favour and the decree was 
drawn in the following terms: 

“ a declaration is hereby made that one-fifth of 
tho land in suit is in the possession of plaintiffs 3 
and 4.” 

We have examined the scanty record 
of the suit and have found that a 
pedigree table was proved, which shows 
the death of Mt. Jado Kaur. Now the 
question to be considered is what is 
the exact operation of this judgment 
and decree. It is argued by the plain¬ 
tiffs that the"judgment has decided the 
question of legitimacy which is there¬ 
fore, res judicata between the parties 
to the present suit. It is argued by 
defendants 1 to 5 that in that suit the 
relief now sought could have been ob¬ 
tained and tliat O. 2, R. 2 prevents the 
plaintiffs from succeeding in the pre¬ 
sent suit: further, the decision in the 
case as embodied in the decree is that 
the plaintiffs and defendants 3 and 4 
were in possession of the property, A 
question of fact to which the issue of 
illegitimacy was irrelevant. It is un¬ 
fortunate that record, plaint, judgmem 
and decree in this earlier case should 
be unsatisfactory, as an examination 
of these various documents (including 
the record) has convinced me that 
are, but we must now give as full eff^t 
to the decision as is possible in the 
circumstances. The outstanding fact m. 
the case for the present purpose is 
that the claim was for the one-fifth ot 
the land then entered in the names ot 
defendants 1 and 2. It was owing to 
the death of both Mt. Bhooran and Mt. 
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Jado Kaur that onc-fifth share was 
considered by the Revenue Authorities 
to have descended to defendants 1 and 
2, and though the death of Mt. Jado 
Kaur was not mentioned in the plaint 
or the judgment, it was proved by the 
pedigree which was produced in evi¬ 
dence. In my opinion, there can be 
no doubt that the plaintiffs were claim¬ 
ing all the land in Mauza Kutana tltat 
it was open to them to claim on the 
basis that the branch of the family now 
represented by the present defendants 1 
to 5 was illegitimate in its origin. The 
facts to be established for the purpose 
of establishing the claim in the present 
case are identical with those which were 
actually presented or ought to have been 
presented, to establish the entire claim 
and accordingly I held that the pre¬ 
sent suit is barred by the provisions of 
O. 2, R. 2, Civil P. C., in tliat the 
plaintiffs in the former suit omitted to 
sue in respect of that portion of their 
claim to the ancestral property which 
is made in the present suit. 

For the purpose of determining the 
effect of the former suit we must look 
not only to the issues which were de¬ 
cided but to the necessity for their 
decision. The declaration in that suit 
is that the plaintiffs were in possession 
of the property described in the plaint. 

To the question, whether the then 
plaintiffs and defendants 3 and 4 were 
not in possession, the issue of legiti¬ 
macy was, in my opinion, irrelevant and 
though the Subordinate Judge ^ heard 
evidence on and decided tliis point, his 
expression of opinion was unnecessary 
for the purpose of the decree which he 
actually made and was an obiter dictum, 
and issue 6 in the present case is not 
determined by the doctrine of res judi¬ 
cata. If my view that O. 2, R. 2, ap¬ 
plies to the present proceedings is 
wrong and if the question of legitimacy 
is not res judicata, it becomes neces¬ 
sary to examine whether the children 
of Shaloo Singh by Mt, Ganga were 
legitimate. The plaintiffs’ case against 
the legitimacy of these children is based, 
first, on an extract from the settlement 
of 1862, secondly, on the fact that on 
the death of Shaloo Singh and Mt. 
Sangharan, widow of Soorat Singh, the 
plaintiffs got no share of these ancestral 
lands; thirdly, oral evidence that the 
children of Mt. Ganga were illegitimate 
suppvorted by the statement that defen¬ 
dants 1 to 5 were not recognized as 
members of the family. The extract 
from the settlement of 1862 is para. 17 
.^!. the Wajibularz relating to Mauza 


Kutana (Ex. P-1, p. 61). The ques¬ 
tions were: 

“ (l) Does .a Railor (,a child by a fonnei- litishand) 
succeed? (2) Is succossiou among sons by differ¬ 
ent wives per stirpes or per capita ?” 

The questions are first answered: 

“a gailcr does not succeed, and succession among: 
sons by different wives is per stirpes” 
and the entry then continues: 

‘‘Salam Singh (i. e. Shaloo) one of the cosharers 
has two wedded wives and one kept-woman. He 
has no children from the wedded wives. If he 
begots children from the wedded wives, they can 
get his share. He has three sons ^Hardhan Singh, 
Mughli Singh and Saledhi Singh by his kopt- 
woman. They shall not get a share in the vil¬ 
lage.” 

Now, it must be observed that the 
statements about Shaloo Singh’s family 
have no bearing on the question put; it 
does not appear on whose testimony 
these statements are based and further 
that it is not the function of the Wajib-[ 
ul-arz to record such statements asl 
these. The extract is therefore in. myi 
opinion, inadmissible in eridcnce forj 
the purpose of establishing the facts 
stated in it about the family of Shaloo' 
Singh. (After a consideration of the* 
evidence of the plaintiffs’ wdtncsses liis 
Lordship came to the conclusion that 
there was not a particle of credible 
testimony to show that defendants 1 to 
5 had been treated other than as enjoy¬ 
ing the social privileges of Rajputs and 
proceeded). For the reasons wliich I 
have given I think that the plaintiffs’ 
appeal fails and ought to be refused 
with costs. 

Tek Chand, J .— I agree that tliis 
appeal should be dismissed with costs. 

V.S. Appeal dismissed. 

A. I. R. 1933 Lahore 415 
Shadi Lal, C. J. and Bro.\dwat, j. 

Fateh Chand —Plaintiff—Appellant. 

v. 

Arjan and others —Defendants—Res¬ 
pondents. 

Letters Patent Appeal No. 115 of 
1929, Decided on 15th February 1933, 
from decision of Jai Lai, J., D/- Ist May 
1929. 

Punjab Tenancy Act (1877), S. 77 (3) (4)— 
Suit to recover arrears of rent by purchaser 
of landlord’s right to recover rent is cogniz¬ 
able by civil Court. 

A suit to recover arrears of rent in respect of 
agricultural land by a person who bas purchased 
the landlord’s right to recover the arrears is cog¬ 
nizable by a civil Court as such purchaser cannot 
be regarded as a landlord within the meaning of 
Cl. (n), 8.77 (3): J3 I C 611 and 4 1 « 
1931 Lah 623, Bel on. D? 416 O IJ. 

J". Tj. Kapur — for Appellant. 

Badri Das —for Bespondents. 
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Shadi Lai. C. /.—In execution of a 
decree against one Nanda his right to 
recover arrears of rent in respect ot 
agricultural land from his tenant Ar]^ 
Singh, was purchased by the plaintiff, 
who has brought the present suit for 
■the recovery of the money due from 
lArjan Singh, on account of the arrears. 

■ The question for determination is whe¬ 
ther the suit should be held to be one 
brought by a landlord for arr^rs of 
rent within the meamng ot Cl. {n), 
S 77 sub-s. (3), Punjab Tenancy 
\ct Now, it is clear that the plam 
tiff who is merely a purchaser 
of ’the landlord’s right to 
rears of rent, cannot be 
landlord within the 

•clause. Nanda was certainly the land 
]orc\^ but the plaintiff is not his succes- 

sor-in-interest in the land, 
therefore be held to be a landlord as 
contemplated by the Tenancy Act. The 
judgment in Ganpat Rai v. J { 

is an authority for the 

Sect of a^H?ultural land by a person 

to whom ° the'.landlord has sold die 

ri^ht to recover the arrears cognizable 
by I civil Court The same view has 

been taken in Jshar v. 

suit is therefore cognizable by a civii 
Court. ^ 

j « in the merits. The respondent 

coTtf incurred by the ap- 

pellant in this appeal. 

Broadway, /•—I concur, 
g A ppeal accepted. 

"iTfllosl I C 1119=12 

Lab 433. 
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SHADI Lal, G. J. and Broadway, J. 

Sita, Bam and anoi/ter—Appellants.< 

V. 

Kartar Singh and others Respon- 

Letters Patent Appeal No. 124 of 
1928, Decided on 22 nd Pebruary 1933. 

from judgment of Dalip f’’ 

Civil Appeal No. 417 of 1928. D/- 2nd 

^"provincfal Insolvency Act (1920) S. 33-S 
• rtif debt of P due to Bank and taking 

rJu t1u"d;ed.f P 

P 1,° "rnd^b^cf to’the B.fn\"in the sum of 
Rs 10 000 payment:pf this amount being secured 
b, tie de^sit of oertiin title-deeds. An arrange- 


meet was entered into between P and S by which 
the latter advanced to the former a sum of Rupees 
35,000 of which Bs. 10,000 were paid to the Bank 
and the title-deeds taken back. Subsequently P 
was adjudicated an insolvent and his property 
vested in the Official Receiver. S put forward his 
claim as a creditor and contended that qua the 
sum of Rs. 10,000 he was in equity entitled to be 
subrogated to the Bank: 

Held: that it was clearly the intention of the 
parties that out of the Rs. 35,000 advanced by S 
the debt due to the Bank was to be liquidated and 
therefore S was entitled to be subrogated to the 
Bank. [P 417 0 2] 

Shamair Chand and Sans Baj Sawh^ 
ney —for Appellants. 

lagan Nath Aggarwal —for Bespon- 

dents. . f 

Broadway, J .—One Pindi Oas ot 
Rawalpindi, was indebted to the Pun¬ 
jab National Bank in the sum of Rupees 
10.000, payment of this amount being 
secured by the deposit of certain title- 
deeds. On 27th May 1924, an arange- 
ment was entered into between the said 
Pindi Das and one Sardar Nath Singh 
by which the latter advanced to the 
former a sum of Rs. 35,000, ot which 
Rs. 10,000, were paid to the Bank 
and the title-deeds taken back. On this 
date two documents were executed by 
Pindi Das in favour of Sardar Natha 
Singh: (1) a promissory note for 

Rs. 35.000; and, (2) an agreement. 
In the promissory note P^itdi Das 
undertook to pay the sum of Rs, 35,000, 
"on demand” together with interest 
thereon at 15 per cent per mensem 
from this date to date of payment m 
full as per deed executed today, lae 
deed referred to was obviously the 
agreement in which the transacUon was 
set out in detail and certain properties 
charged with the payment of the si^ 
of Rs. 35,000, the Payments to be 
made in certain specified .instalments. 
In this document it was recited that tne 
properties then charged were free from 
enc^brance and that their title-deeds 
had been deposited Saj-dar Nato 

Singh, The said utle-deeds together 
with the document itself were to be 
returned to Pindi Das on his repay^g 
the sum advanced with the interest 

thereon. 

On 6th February 1926, 
was adjudicated an insolvent and Ws 
property vested in the Official Reewg. 
Lrdar Natha Singh put forward ffis 
claim as a creditor under the pronus 
sory note for Rs. 35,000, and at tho 
same time contended that Id 

secured creditor inasmuch as he heW 
an equitable mortgage on the Pro^rn^ 
to wffich the title-deeds rf ated as^e 
said deeds had been deposited with mm- 
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In support of liis contention he pro¬ 
duced the promissory note and the 
agreement of 27th May 1924. His 
claim to be a secured creditor was 
rejected by the Insolvency Court and on 
appeal by the learned District Judge, 
it being held that the agreement was 
really a simple mortgage-deed which 
could not be admitted for want of re¬ 
gistration. A further contention that, 
in any event, (jua the sum of Rs. 10,000 
he was in equity entitled to be sub¬ 
rogated to the Punjab National Bank 
was also disallowed. 

Sardar Natha Singh having died his 
son, Kartar Singh, theri preferred a 
second appeal to this Court which came 
before a Judge sitting in Single Bench 
before whom it was urged firstly, that 
-Sardar Natha Singh, by virtue of the 
•deposit of title-deeds which accompanied 
the execution of this agreement, was 
secured creditor to the extent of 
Rs. 35,000, qua the properties men¬ 
tioned in that agreement; and secondly, 
that in equity Sardar Natha Singh \yas 
entitled to be subrogated to the Punjab 
National Bank qua the sum of Rupees 
10,000, paid to the Bank in liquidation 
of their debt. The learned Judge held 
that the agreement embodied the terms 
of the transaction between Pindi Das 
And Sardar Natha Singh and that no 
equitable mortgage by the deposit of 
title-deeds could be proved aliunde, but 
that qua the sum of Rs. 10,000, Sardar 
Natha'Singh was entitled to be sub¬ 
rogated to the Punjab National Bank 
And held that he was to that extent a 
secured creditor. Both parties being 
•dissatisfied with this result separate ap¬ 
peals liave been filed under Cl. 10, 
Letters Patent. In one the creditors 
claim that the doctrine of subrogation 
rioes not apply in this case, and in the 
other Kartar Singh, son of Sardar 


Natha Singh, urges that an equitable 
mortgage was provable, and had been 
proved, covering the entire amount of 

-Rs. 35,000. , , , . 

Kartar Singh’s appeal need notdetam 
•us long. An examination of the agree- 
• ment in question makes it clear that 
it constitutes the bargain between the 
parties and the question is therefore 
•concluded by the decision of their Lord- 
ships of the Judicial Committee in Sub- 
ramonian v. Lutchman (1). I would 
therefore dismiss this appeal. The ques¬ 
tion of subrogation involved in the cre- 
•ditors’ appeal is a little more difficult. 
Jdr. Shamair Chand urged that inas¬ 
much as the money in question (i. e., 

■ja., A I B 1928 P 0 60=71 I 0 .660=60 I A 
77=1 Bang 66=60 Cal 888 (P C), 
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Rs. 10,000), had been paid to the Bank 
by Pindi Das their lien on the pro¬ 
perties to which the title-deeds related 
came to an end, and tlierefore no ques¬ 
tion of subrogation arose. He cited 
various authorities in wMch the pay¬ 
ments had been made by the person 
claiming to be subrogated. I do not 
think it necessary to discuss these autho¬ 
rities as I consider that when the tran¬ 
saction as a whole is examined, (and 
I think it must be examined in its en¬ 
tirety) there can be no doubt that the 
Punjab National, Bank was paid off by 
Sardar Natha Singh and it seems to 
me immaterial whose hand actually paid 
the money over. It was clearly the in¬ 
tention of the parties that out of the 
Rs. 35,000, advanced by Sardar Natha 
Singh the debt due to the Bank was 
to be liquidated and 1 have no doubt 
that the payment to the Bank must be 
regarded as having been made by Sar¬ 
dar Natha Singh. I would therefore 
dismiss this appeal as well. In the 
circumstances I would leave the parties 
to bear their own costs in both appeals 
in this Court. 

S/iadi Lai, C. J. —I concur. 

V.S. Appeal cliamisfied. 
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Tek Chand, J. 

Har Bhajan Siiigh-Sohan Singh — 
Plaiotiffs—'Appellants. 

V. 

Siri Cfopal and anothei —Defendants— 
Respondents. 

Second Appeal No. 2393 of 1928, 
Decided on Isb July 1932, against decree 
of Addl. Dist, Judge, Amritsar, D/- 6th 
July 1928. 

Contract Act (1872), S. 264— Business not 
going concern at time of transaction —Balance 
struck or loan raised by one partner does 
not bind other partners. 

In the case of dissolution of partnerships, of 
which no notice has been given, the liability of 
an ex'partnec to an old custonier for po.st dissolu¬ 
tion transactions with the supposed old firm does 
not depend on the customer knowing that such 
partner was a partner prior to the dissolution. 
If however at the time of thotr.msaction in dispute 
the business was not a going concern, the balance 
struck by one of the partners, or a loan raised by 
him, does not bind the other partners, for in 
such circumstances it cannot bo said that the 
executant was acting as the duly authorized agent 
of the firm: 4 1 B 1932 Cal 236; A I B 1929 V C 
l32; 4QP B 1889 and 10 Bom 358, Bef. 

IP 418 C 2; P 419 Cl] 

Jagan Nath Agga,rioal B>ndNiha>l Singh 
—for Appellants. 

Kishan Dayal and Bhawant Stngh 
Puri —for Respondents. 
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Jiulgmeni .—On 21st December 1925, 
Lachhman Das, defendant 2, purporting 
to act on behalf of the firm Sri Gopal- 
Lachhman Das, executed a hundi for 
Rs. 1,200, in favour of the plaintiff- 
appellant. The hundi was not honoured 
on the due date and the plaintiff brought 
a suit for recovery of the amount due 
against Sri Gopal and Lachhman Das. 
Lachhman Das admitted the claim, but 
Sri Gopal denied liability on the ground 
that he had ceased to be partner in the 
firm Sri Gopal-Lachhman Das, in 1921, 
and that the aforesaid firm was not a 
going concern at the time when the 
hundi in dispute was executed by 
Lachhman Das. The lower appellate 
Court has passed a decree against 
Lachhman Das, but has dismissed the 
suit against Sri Gopal. The plaintiff has 
preferred a second appeal praying that 
Sri Gopal also be made liable. It may 
be stated at the outset that in the plaint 
it was alleged that the plaintiff was an 
old dealer with the firm and that a hundi 
had been executed in part payment of 
the amount due by the firm Sri Gopal- 
Lachhman Das, to the plaintiff in lieu 
of debts due before Sri Gopal’s^ sepa¬ 
ration. The plaintiff however did not 
go into the witness-box to prove this 
allegation, nor did he produce Ms ac¬ 
count books. On a consideration of 
the evidence the learned District Judge 
has found the allegation unproved. It 
must therefore be taken as settled for 
the purposes of tMs appeal that the 
consideration of the hundi was not the 
amount due to the plaintiff on account 
of pre-dissolution debts. 

The learned District Judge has also 
found that Sri Gopal was a “dormant” 
partner in the firm and in judging of 
his liability has largely relied on the 
judgment of the Chief Court reported as 
Hashmat Ali v. Lachnii Narain (1). 
But the findings of fact arrived at by 
the learned District Judge and the other 
admitted facts on the record, do not 
support this conclusion. Sri Gopal had 
lent his name to the firm when it was 
in existence and had otherwise taken 
an active part in its affairs. His status 
therefore can by no means be held to 
be analogous to that of a dormant or 
undisclosed partner. This however does 
not settle the matter. The other find¬ 
ings of fact arrived at by the learned 
District Judge are that the firm con¬ 
tinued to work till 28th February 1921, 
when it was dissolved. On that^ date 
Sri Gopal retired from the business. 
A large sum was found due by Lachh¬ 
man Das to Sri Gopal and he under- 
1. (1008) 75 P R i908=l^ P'W R iOOS. 


193» 

took to pay it in instalments. In the 
meantime Lachhman Das was allowed 
to carry on the business for the purpose 
of winding up and to use the old name 
of the firm “Sri Gopal-Lachhman Das’* 
until he had paid the aforesaid amount 
to Sri Gopal. Admittedly no notice of 
this ^ dissolution was given either by 
public advertisement or to the old cus¬ 
tomers by name. In accordance with 
tne arrangement set out above Lachh¬ 
man Das worked in the firm’s old name 
for some years after the dissolution in 
1921, Sri Ram taking no part what¬ 
ever in it. In has however been found 
that long before the hundi in question 
was executed Lachhman Das had ceased 
to^ transact business in the name of 
Sri Gopal-Lachhman Das and that in 
the same premises a new firm, known 
as Lekh Raj-Gurdit Chand in wMch 
Lachhman Das was interested, had been 
started and was working in November 
1925. The learned District Judge has 
recorded a very definite finding that the 
firm Sri Gopal-Lachhman Das was not 
a going concern on the date on wMch 
Lachhman Das passed the hundi irt 
favour of the plaintiff. 

The question for determination is 
whether on these facts Sri Gopal can 
be held liable on the hundi wMch 
Lachhman Das purported to execute 
on behalf of the defunct firm “Sri 
Gopal-Lachhman Das” long after Sri 
Gopal had retired therefore and the firm, 
had ceased to be a trading ebneern.. 
For the appellant reliance is placed on 
S. 264, Contract Act, wMch lays down 
that persons dealing mth a firm are not 
affected by a dissolution of wMch no¬ 
public notice has been given, unless 
they themselves have notice of such 
dissolution. Now, there can be no doubt 
that if the business of the firm had 
been continued by Lachhman Das in 
the name of the old firm and the firm 
had been a going concern at the time- 
of the execution of the hundi, the mere 
fact that Sri Gopal had retired from it 
some years before, would not have ab¬ 
solved -him from liability unless the 
plaintiff had notice of the dissolution^ 
See in tMs connexion the recent pro* 
nouncement in Jwala Dutt v. Bansi Lat 
Moti Lai (2). Indeed, recent decisions- 
in India have gone the length of adopt¬ 
ing the rules of English law that in the 
case of dissolution of partnersMps, of' 
wMch no notice has been given, the 
liability of an ex-partner to an old cus¬ 
tomer for post-dissolution transactions 
with the supposed old fir m does n ot. 
•^2. AIR 1929 P C 132=115 I C 707=56 I A. 

174=53 Bom 414 (P C). 
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depend on the customer knowing that 
such partner was a partner prior to the 
dissolution: Pratnaiha Chandra v. Bhag- 
wandas Madanlal (3). 

The position in the present case is 
however materially different. As stated 
already the finding of the learned Dis¬ 
trict Judge is that at the time when 
the hundi in dispute was executed, the 
firm Sri Gopal-Lachhman Das had 
ceased to be a going concern and that 
no business whatever was being done 
in its name. The case therefore is not 
one of a firm, from which one partner 
had retired and the other was carrying 
on the business in the name of the firm 
and while doing so he borrowed in the 
firm’s name. Here we have the quon¬ 
dam partner of a defunct firm, which 
had long since ceased to do any busi¬ 
ness, raising a new loan wrongly des¬ 
cribing himself as the representative of 
the firm. In my opinion, in such a 
case the presumption of implied agency, 
which is applicable to the case of a 
going concern, does not arise. The 
case is analogous to Butamal v. Ruldu 

(4) in which it was held that if at 
the time of the transaction in dispute 
the business was not a going concern, 
the balance struck by one of the part¬ 
ners or a loan raised by him, did not 
bind the other partners, for in such 
circumstances it could not be said that 
the executant was acting as the .duly 
authorized agent of the firm. Similarly 
in Premii Liidha v. Dossa Doongersey 

(5) , Scott, J., observed that if at the 
time of the transaction in dispute the 
firm had been a going concern the 
plaintiff’s authority to make such an 
acknowledgment on behalf of the firm 
might have been presumed, but if the 
business had been closed at the time 
and no firm of that name was in ex¬ 
istence at all, no such presumption 
arises and any acknowledgment made., 
or debt raised .by one of the quondam 
partners does not bind the other: see 
also to the same effect /. L. R- 7 Lah. 
403 The resvilt therefore is that on 
the finding of fact arrived at by the 
learned District Judge, Sri Gopal is not 
liable on the hundi. The appeal fails 
and is dismissed. As the learned Dis¬ 
trict Judge was not quite correct in 
some of the propositions of law which 
he had laid down, I leave the parties to 
bear their own costs in this Court. 

K.N./r.K. Appeal dis missed. 

8. A I R 19S2 Cal 236=136 I ‘0 629=59 Cal 
40. 



1889) 40 P B 1889. 
[1886) 10 Bom 858. 



A. 1. R. 1933 Lahore 419 

Hakbison and Agha Haidar, JJ. 
Karam Devi and another —Plaintiffs 
—Appellants. 

V. 

Chuni Lai and others —Defendants— 
Kespondents. 

Second Appeal No. 82 of 1926, Deci¬ 
ded on 14th February 1933, from decree 
of Dist. Judge, Amritsar, D/-17th August 
1925. 

Family Arrangement—One of parties be¬ 
ing minor compromise entered into by his de 
facto guardian—Compromise being not to de¬ 
triment of minor is valid. 

Where disputes having .'iriscu between the 
membersof a family acompiouiisc is entered into 
and a certain person is admittedly a minor at the 
date of the compromise, if the fact remains that 
the compromise entered into is not in any way 
to the detriment of that person, the compromise 
so made will not be invalid merely because it is 
entered into by a dc facto guardian unless that 
person establishes that the compromise is not to 
her advantage. (P 420 0 2] 

K. J. Bustomji —for Appellants. 

Anant Ram Khosla —for Respondents. 

Ag/ia Haidar, J .—This appeal arises 
out of a suit for possession of certain 
landed property and some moveables in 
the shape of jewelry, clothes and money. 
The trial Court granted a decree in 
favour of plaintiff 1, for a sum of 
Rs. 50 only, being the amount of cer¬ 
tain produce of land, and dismissed the 
rest of the claim. The plaintiffs went 
up in appeal to the lower appellate 
Court and the defendants also filed a 
cross-appeal as regards the surn of 
Rs. 50, decreed in favour of plaintiff 1. 
The learned District Judge dismissed 
the plaintiffs* appeal, but accepted that 
of the defendants. The plaintiffs Irave 
come up to this Court in second appeal. 
The following pedigree table may be 
subjoined here for facility of reference: 

NIHAL CHAND 


Chuni Nanak Narain Ghasita Prabh 

Lai, Chand, Das, Ram Dial 

defen- defen- defen- = = 

dant 1. dant 2. dant 3. widow widow 

Indar Mt. 

Kaur, Lachhmi 
defendant 4. 1 


1 


Mt. Karam Devi Jit. Wiran 

(daughter), (daughter), 

plaintiff 1. plaintifi 2. 

It appears that Prabh Dial had sc;^- 
rated from his other brothers. He died 
leaving him surviving lus widow, Mt. 
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Lachhmi, and two daughters, Mt. Karam 
Devi and Mt. Wiran. Mt. Lachhmi 
died on 3rd May 1918, and, on her 
death, disputes arose between the two 
daughters and the other members of 
the family as regards the family pro¬ 
perty. A compromise was '^sntered into 
on IStli May 1918. and registered 
on 16th May 1918. by which all 
thc disputes and differences bet¬ 
ween the parties were settled. On 3rd 
October 1922, the plaintiffs instituted 
the present suit, alleging that they were 
not bound by the terms of the compro¬ 
mise, as Mt. Wiran, plaintiff 2. at the 
date of tlie compromise was a minor 
and therefore the fact that she signed 
the deed of compromise would not make 
it binding upon her. As regards Mt. 
Karam Devi, plaintiff 1, who was ad¬ 
mittedly a minor at the date of the 
compromise, it was alleged that, as the 
document was signed on her behalf by 
her father-in-law. Doctor Ghasita Ram, 
who was not her legal guardian she 
was not bound by it. The defendants 
contested the plaintiff’s claim on various 
grounds, but the main plea, with wliich 
we are concerned in the present appeal, 
was that the plaintiffs had given up all • 
their rights in the property in suit under 
the compromise dated 15th May 1918, 
behind which they cannot go. The trial 
Court, as already stated, decreed the 
suit of plaintiff 1, for a sum of Rs. 50 
only, and dismissed the rest of the 
claim. On appeal the learned District 
Judge held that Mt. Wiran was a major, 
in that she had stated in the deed of 
compromise itself that she was aged 
24 and, further, that the lady did not 
lead any evidence whatsoever in the 
present case showing that she was a 
,minor and therefore not bound by the 
compromise which she had signed. It 
was further held that her husband Irad 
also signed the compromise on her be¬ 
half and he must be deemed to have 
been acting as her de facto guardian. 
As regards Mt. Karam Devi the finding 
was that, although she was a minor, 
Doctor Ghasita Ram, her father-in-law, 
had acted as her guardian and that it 
was not open to her now to challenge 
the binding character of the compro¬ 
mise. The learned Judge further held 
that the compromise was beneficial to 
the two ladies, in that it averted the 
litigation which would have followed, 
in which one Sundar Das was about 
to claim as the adopted son of Prabh 
Dial, the husband of Mt. Lachhmi. He 
also held that the plaintiffs’ suit as 
regaras moveables was barred by time. 
On these findings the learned Judge of 


the lower appellate Court dismissed the 
plaintiff’s suit in toto and allowed the 
defendants’ app^l, 

Mr. Rustomji, counsel for the plain- 
tiffs-appellants, has clearly admitted that 
he could not challenge the compromise 
on the ground that it was not beneficial 
to the plaintiffs. His argument is that 
the ladies were not bound by the com¬ 
promise as Mt. Wiran was a minor and 
Doctor Ghasita Ram. could not repre¬ 
sent Mt. Karam Devi as her lawful 
guardian. He further argued that the 
claim as regards moveables was not 
barred by time. So far as the case of 
Mt. Wiran is concerned, it is concluded 
by the finding of fact arrived at by the 
Court below that the lady was a major 
at the time when she entered into the 
compromise and there is considerable 
force in the' reasoning of the learned 
Judge of the lower appellate Court when 
he says that no evidence whatsoever liad 
been led on behalf of Mt. Wiran to 
prove that, on the date on which the 
compromise was effected, she was, as 
a matter of fact, a minor. As regards 
Mt. Karam Devi who was admittedly a 
minor at the date of the compromise, 
the fact remains that the compromise, 
according to the admission made by her 
learned counsel in this Court, was not 
in any way to her detriment. This 
being so, the compromise entered into 
by a de facto guardian when it was 
admittedly for her benefit would be 
binding upon Mt. Karam Devi. If she 
had been able to establish the case that 
the compromise was not to her advan¬ 
tage then of course, it would have been 
oi>en to her to repudiate the action of 
Doctor Ghasita Ram, her father-in-law, 
who accepted the terms on her behalf; 
but this is not the case here. Under 
these circumstances and having regard 
to the findings arrived at by the lower 
appellate Court the compromise is in 
every way binding upon the plaintiffs. 
In this view the question as to whether 
or not the plaintiffs’ suit as regards 
certain moveable property was within 
time does not arise, because the com¬ 
promise of 1918 put an end to all out¬ 
standing claims and disputes between 
the parties. I would therefore dismiss 
with costs the appeal preferred by the 
plaintiffs. 

Harrison, J .—I agree. It appears 
that the points raised in appeal ^e 
concluded by findings of fact. Mt. 
Wiran. was a major at the time the 
compromise was effected. A de facto 
guardian acted for Mt. Karam^ Devi, 
who was adrnittedly minor and his con¬ 
duct has not even been challenged on 
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any other ground on which it could be 
set aside. 

^V.S. Appeal dismissed. 

A. I.R. 1933 Lahore 421 

Tek Chand, J. 

Ditoan Chand & Co. —Decree-holders 
Appellants. 

V. 

B. Thompson & Co. and another —Judg¬ 
ment-debtors—Respondents. 

Misc. First Appeal No. 1922 of 1932, 
Decided on 21th March 1933, from order 
of Addl. Dist. Judge, Lahore, D/- 10th 
December 1932. 

(a) Civil P. C. (1908), O. 21. R. 58—At¬ 
tachment in execution of decree—Objection 
to attachment—Court should investigate into 
claim and not bastly admit objection and dis- 
miss execution. 

Where an objection is filed by a person to an 
attachment of property in execution of decree on 
the ground that be has a lien over it, the Court 
should investigate into the matter and not has¬ 
tily allow the objection and dismiss the execution 
application. 

fb) Civil P. C. (1908), Ss. 47 and 115— 
Objection to attachment allowed and dis¬ 
missal of execution application—Appeal from 
order as against objector does not lie but 
appeal can be treated as revision. 

Where an objection to an attachment in execu¬ 
tion of a decree is allowed and the execution 
application is dismissed, an appeal from such 
order by the decree-holder is competent only as 
against the judgment-debtor. Though an appeal 
as against the objector is incompetent, the Court 
can treat the appeal as an application for revision 
and dispose of it. [P 421 C 2] 

Kahn Chand —for Appellants. 

Hari Chand —for Respondents. 

Judgment. —Th« learned Ad^tional 
District Judge has dealt with this mat¬ 
ter in a very unsatisfactory manner 
and his order must be set aside and 
the case remitted to him for disposal 
in accordance with law. The relevant 
facts are that Messrs. Dewan Chand & 
Co. obtained a decree against Messrs. 
B. Thompson & Co., under the Arbi¬ 
tration Act, and applied for execuuon 
by attachment and sale of certain bales 
of khald flannel, which were alleged 
to belong to the judgment-deb^rs and 
were in possession of Messrs. Gnndlay 
& Co. On 5th July 1932, Messrs. 
Grindlay & Co., objected to the attach- 
rn^nt and sal^e of the bales, on the 
ground that they did not belong to the 
judgment-debtors, but were held by the 
objectors on behalf of Barclays Bank 
limited. In reply to these objections 
the decree-holders filed a written state¬ 
ment on 19th November 1932, denymg 
2the allegations of Messrs. Gnndlay & 
and repeating that the latter were 
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holding the goods on behalf of the 
judgment-debtors. They also stated that 
on several occasions previously Messrs. 
Grindlay & Co. had admitted the goods 
to be the property of the judgment- 
debtors and they were now estopped 
from stating that this was not so. It 
was not admitted that Barclays Bank 
Limited had a lien on the goods. 

The objections came up for hearing 
before the Additional District Judge, 
on 10th December 1932, when an affi¬ 
davit by one Harry Smith of Manches¬ 
ter was filed by counsel for Messrs. 
Grindlay & Co., who also made a 
statement in Court. He admitted that 
the facts had not been correctly given 
in the objection petition, and that in 
reality the goods belonged to Messrs. 
Thompson & Co.,^ but that the objec¬ 
tors, as representing the Union Bank 
of Manchester, had a lien on them. 
The learned Judge without inquiring 
from the dccrcc-holders if they admit¬ 
ted the alleged lien, or giving them an 
opportunity of showing that no such 
Jien existed accepted the objection and 
dismissed the application for execution. 
The decree-holders have appealed and 
have impleaded the judgment-debtors 
as well as Messrs. Grindlay & Co., p 
respondents. There can be no doubt 
that the order of the learned Judge was 
hasty and ill-advised, and cannot be 
sustained. On the statement made by 
the objectors’ counsel in Court on lOtli 
December 1932, that the goods belong¬ 
ed to the judgment-debtors the decree- 
holders were entitled lo proceed against 
them in execution of the decree. The 
only question for determination was 
whether the objectors had a lien on the 
goods and this matter should have been 
investigated under O. 21, R. 58, et scq- 
Admittedly no such investigation was 
made, and the order allowing the ob¬ 
jections and dismissing the execution 
petition is manifestly wrong. 

Mr. Hari Chand, while admitting 
that the appeal was properly filed: 
against the judgment-debtors, 
that no appeal lay under S. 47, Civil 
P. C., against the objectors, Messrs. 
Grindlay and Co. This is correct, and 
Mr. Kahn Chand has asked me to treat 
the memorandum of appeal as a petition 
for revision of so much of the order oii 
the lower Court as affects Messrs. 
Grindlay & Co. This prayer is 
sonable and must be granted m the 
circumstances. On the merits Mr. Hari 
Chand admitted his inability to support 
the order accepting the objections witn- 

oiit investigation. I accept the 

set aside the order of the lower Court 
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and remit the case to it for redecision 
and disposal in accordance with law. 
Court-fee on the memorandum of ap¬ 
peal shall be refunded; other costs 
shall be costs in the cause. 

K.S. Petition accepted. 

A. I, R. 1933 Lahore 422 

Broadway, J. 

Sohih SiiigU and others —Defendants— 
Ai^pellants. 

V. 

D'alip Singh —Plaintiff—Respondent. 

Second Appeal No. 464 of 1932, De¬ 
cided on 1st March 1933, from prelimi¬ 
nary decree of Dist. Judge, Ludhiana, 
D/- 23rd December 1931. 

(a) Registration Act (1908), Ss. 17 (b) and 
49 Deed of relinquishment of rights. 

A deed by which certain rights are relinquished 
in respect of property over Rs. 100 requires regis¬ 
tration and is inadmissible as evidence without 
registration. [p 422 0 2] 

(b) Registration Act (1908), S. 49—Un¬ 
registered partition deed is admissible to 
prove nature of possession. 

An unregistered deed of partition though in¬ 
admissible to prove the partition, is admissible 
for collateral pur^Joses of proving the nature of 
possession. [P 423 C 1] 

Dev Ptaj Sawhney —for Appellants, 

Achhru Ram —for Respondent. 

Judgment. —One Surjana had four 
sons: Sundar Singh, Hazara Singh, 
Ram Ditia and Sahib Singh. In April 
1930, Dalip Singh, son of Sundar Singh 
who had died, instituted a suit against 
his three uncles for possession by par¬ 
tition. of his one-fourth share' in cer¬ 
tain properties which were alleged to 
be joint. The' defendants pleaded inter 
alia that a partition of the joint pro¬ 
perty had taken place some 20 years 
previously since when each of the par¬ 
ties had been in separate possession of 
their respective shares. The question 
as to whether there had been such par¬ 
tition was put in issue and decided in 
the plaintiff’s favour, it being held that 
the entire property was still joint and 
undivided, and the plaintiff was g:ranted 
a preliminary decree for possession by 
partition of his one-fourth share. 

An appeal by the defendants to the 
District Court proved unsuccessful, the 
learned District Judge holding that 
the defendants had failed to prove the 
oral partition set up by them. In com¬ 
ing to this decision three documents 
marked Exs. D-25, D-32 and D-42, 
had been considered by the learned Dis¬ 
trict Judge who came to the conclusion 
that they were inadmissible in evidence 
for want of registration inasmuch as 
they clearly constituted either a deed 


of partition or a deed of relinquishment. 
He then went on to hold that, although 
they could be referred to for collateral 
purposes such as to prove the nature of 
the defendants’ possession, there was 
nothing in them to indicate that posses¬ 
sion of the defendants had originated in 
the oral partition said to Imve been 
made 20 years previously. One of the 
defendants. Sahib Singh, had also 
pleaded that he was the owner of a 
certain site which he had acquired in 
exchange for certain property. The find¬ 
ing as to this was that this site liad 
been exchanged for joint property and 
the mutation entry showed that it had 
been entered in the joint khata of the 
parties. It was therefore held that this 
property was also liable to partition. 
Against this decision the defendants 
have preferred this second appeal to 
tliis Court and I have heard Mr. Dev 
Raj Sawhney, for the appellants, and 
Mr. Achhru Ram, addressed me on 
behalf of the plaintiff-respondent. 

It is perfectly clear, indeed it has 
been admitted, that the finding of the 
learned District Judge that the defen¬ 
dants had faded to prove the oral parti¬ 
tion set up by them is one of fact. It 
has been urged however that this find¬ 
ing is vitiated and therefore liable to be 
examined by this Court owing to the fact 
that the three documents, Exs. D-25, 
D-32 and D-42, have not been taken 
into consideration. Mr. Sawhney, urged 
that the learned District Judge was 
wrong in holding that they required 
registration and, in order to support his 
contention, he read out the three docu¬ 
ments. Now, Exs. D-25 and D-42, 
were both executed on 28th September 
1928, the former by Sahib Singh, in 
favour of Hazara Singh while the latter 
was executed by Dalip Singh in favour 
of the defendants. A reference to these 
two documents clearly shows that the 
view taken by the learned District Judge 
is correct and that these two documents 
are not merely recitals of an event that 
had taken place sometime before-hand., 
but definitely relinquish certain rights in 
favour of the other parties. Admittedly 
the value of the properties dealt with ■was 
in excess of Rs. 100, and registration 
was therefore compulsory. The third 
document Ex. D-32, was executed by 
Dalip Singh, Hazara Singh and Rnm 
Ditta in favour of Sahib Singh on 9th 
October 1928, and by it they relm- 
quished their right in the site which 
Sahib Singh is said to have obtained m 
exchange and which has b^n referred 
to above. A perusal of this document 
clearly shows that it is a definite re- 
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iinquishment of certain rights and that 
the relinquishment was “as from the 
'date” of its execution. , , , , 

Mr. Sawhney then contended that the 
•documents should have been referred to 
ior the collateral purpose of proving the 
nature of the defendants possession. It 
is true that in these documents reference 
is made to a partition and the reference 
is in the past tense, that is to say it 
recites the facts that a partition had 
■been effected and that the various par¬ 
ties had taken possession of the proper¬ 
ties allotted to them. The learned coun¬ 
sel for the appellants asks me to hold 
that this must have reference to the 
tfiartition set up by the defendants and 
not to any partition that may have imrnc- 
diately preceded the execution ot the 
documents or may have formed p^t ot 
the transaction of which Lxs. 
and D-42, afforded written evidence. 

I am unable to see any justification for 
this proposition. The doc^ents no 
doubt can be looked at for the coUateral 
purpose of ascertaining the nature ot 
the defendants’ possession. Inasmuch 
as the documents were only executed m 
1928 and the suit was brought m 1930 
there can be no quesUon of adverse 
possession and the possession can only 
Le regarded as liaving been obtained in 
1928. As a matter of fact it seems to 
me clear from the phraseology of these 
three documents that some question as 
to partition arose in 1928 , and these 
•documents were intended to be evid^ce 
of the partition and indeed to effect 
that partition. Inasmuch as the docu¬ 
ments cannot be used for the purpose 
of proving the partition for want of 
registration it is clear that the finding 
•of fact arrived at by the learned District 
Tudge is not vitiated by his decision 
4vith. regard to these documents and 
I must therefore dismiss this appeal 

with costs. 

^ g Appeal dismtssea. 
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Jai Lal, J. 

Mast Bam —Plaintiff—Appellant. 

V. 

Muhammad Bhalil and otheTS Defen- 
•dants—Respondents. _ 

Second Appeal No. 972 of 1932, De¬ 
cided on 11th January 1933. 

Practice—Conclusion arrived at by Judge 
should not be reversed by his *ucce«8or un¬ 
less by review or under S. 152, Civil K. C. 

No doubt in some cases it is open to the same 
■Judge or bis successor to rectify the mistake made 
T)V the former, but the mistakes must be of such 
* character that they could be rectified either on 
treview or under S. 162, Civil P« C» 


But where a Judge had hoard the parties at 
length and had given woll-considercd and linal 
decisions on the points involved and it was in 
consequence of this that a remand was considered 
to bo necessary by him: 

Held : that the conclusion of such a Judge was 
binding on his successor and it was not com¬ 
petent for the latter to reverse such decision. 
Caac law referred. [P 421 C 2] 

M. C. Mahajan, Shamair Chand and 

Qahul Chand —for Appellant. 

Badri Das —for Respondents. 

Judsment .—This second appeal arises 
out of a suit for possession by redemp¬ 
tion of property alleged to have been 
mortgaged. The defendants pleaded 
that the mortgage did not exist as the 
equity of redemption had, subsequent 
to the mortgage, bcen_ purchased by 
the mortgagee. The trial Court dis- 
missed the suit holding that the pica of 
the defendants had been proved that 
they were the owners of the house m 
dispute. In their pleadings the defen¬ 
dants had alleged that they had made 
considerable improvements to the mort-- 
gaged property and if the mortgage of 
the property be held to subsist, then 
they should be awarded compensation 
for the improvements to be paid by the 
plaintiff before the redemption of the 
mortgage. An appeal was preferred by 
the plaintiff to the District Judgeagamst 
the decree dismissing his suit. The 
District Judge, Mr. Devi Dayal Joshi, 
who heard the appeal origmally, cleh- 
nitcly found against the defendants with 
regard to their plea as to the sale ot 
equity of redemption and the consequent 
extinction of the mortgage. He was ot 
opinion that the plaintiff was entitled to 
redeem the mortgage, but subject to tne 
payment of compensation for improve¬ 
ments to the defendants mortgagees 
and as the trial Court liad given no 
finding as to the value of such improve¬ 
ments the learned Judge remanded the 
case to the trial Court for determining 
the same. The remand was made under 
O. 41, R. 23, Civil P. C., and an ap¬ 
peal was preferred to this Court, which 
was heard by me and, I held that the 
remand should have been under O. 41, 
R. 25, Civil P. C., and accepting the 
appeal to this extent I directed the .Lhs 
trict Judge to make the remand under 
O. 41, R. 25, CivU P. C. This haying 
been done the trial Court reported to 
the District Judge that the value ot 
improvements made by the mortgagee 
was Rs. 5,000. Another issue also was 

remanded, but it is not 

discuss it for the purpose of this case. 

When the appeal game up for hir¬ 
ing finally before the District Judg« 
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after the report of the trial Court had 
been received. Mr. Soofi heard it as 
an Additional District Judge. Mr. Joshi 
had in the meantime died. Mr. Soofi 
was of opinion that he was legally 
competent to go behind the conclusions 
of his predecessor in office, Mr. Devi 
Dayal Joshi. and consequently he re¬ 
heard the ai)pcal even on matters which 
had been decided by Mr. Joshi at the 
time of the order of remand and came 
to contrary conclusions thus agreeing 
with the trial Court. In other words, 
he held that the mortgage did not exist 
and that the mortgaged property had 
subsequently been sold by the mort¬ 
gagor to tlie mortgagees, whereas, as 
already stated, Mr. Joshi had held that 
the mortgage still subsisted and that 
the property had not been sold to 
the mortgagees as alleged by them. 
He therefore dismissed the suit. The 
plaintiff has presented this second ap¬ 
peal, and the only ground before me is 
that Mr. Soofi was not competent to set 
aside the well-considered decisions of 
his predecessor in office and learned 
counsel on both sides have addressed 
me on this matter at length. 

Mr. Mehr Chand Mahajan for the 
appellant has relied upon Balvant Ram 
Chojidra v. Secy, of State (1), Lingo 
Raoji V. Secy, of State, A. /. R. 1928 
Bom. 201 and fiira Lai Pal v. Etbar 
Mandal (2), a judgment of the Calcutta 
High Court which appears to me practi¬ 
cally on all fours with the present case; 
while Mr. Badri Das for the respon¬ 
dents has cited Hiatunnessa Bibi v. 
Kailash Chandra (3), Hanuman Das v. 
GursaJiay Singh (4), Bara Estate Ltd. 
V. Anup Chandra (5), Mubarak Husain 
V. Bihari (6), Gancndra Nath v. Surja 
Kanta (7) and Masih-un-nissa Bibi v, 
Kaniz Sughra Bibi (8), with the excep¬ 
tion of Bara Estate Ltd. v. Anup Chan¬ 
dra (5), which is a Patna case, the 
other ruling from the Indian Cases cited 
on behalf of the respondents are of the 
Calcutta High Court; but Hira Lai Pal 
V. Etbar Mandal (2), relied upon by 
the appellant, is a later decision of the 
Calcutta High Court. In Gopi Nath 
Shukul V. Sat Narain Shukul (9) the 
Allahabad High Court held tliat a suc- 
cessor of a Ju dg e could reconsider the 

1. (lUOS) 32 Bom'432=10 Bom L R 531. 

2. (1916) 32 I C 866. 

3. (1912) 17 I C 224. 

4. (1913) 21 I C 700. 

6 . (1917) 41 I C 337. 

6 . (1894) 16 All 306==(1894) AWN 97. 

7. (1912) 15 I C 39. 

8 . A I R 1921 All 276=60 I C 975=43 All 
377 

9. A I R 1923 All 884=74 I C 1014. 


decision of his predecessor on a ques^ 
tion of law. 

So far as this province is concerned, it 
was held in Shahab-ud-din v. Fazal Dirt 
(10) that a Judge is competent to re¬ 
consider and differ from the conclusions 
of his predecessor in office, but that 
ordinarily he should not do so. Th<? 
question involved is not free from diffi¬ 
culty as will appear from the diversity 
of opinion wliich prevails in the several 
High Courts. In the present case how¬ 
ever I am of opinion that Mr. Soofi was 
not competent legally to reverse the 
conclusions of his predecessor in office. 
Mr. Joshi heard the appeal and finally 
remanded the case after reversing the 
conclusions of the trial Court and the 
remand would not have been necessary 
if he had agreed with such conclusions. 
He therefore gave definite findings on 
the matters argued before him. He 
erroneously made a remand under 
O. 41, R. 23, Ci\dl P. C., and if such 
remand had been valid in law, hds 
conclusions would have been binding: 
not only on his successor in office, but 
also on this Court on appeal. In my 
opinion, to a case like the present the 
anology of principles of res jufficata 
applies. No doubt in some cases it is 
open to the same Judge or his suc¬ 
cessor to rectify the mistakes made by 
the former, but the mistakes must be 
of such a character that they could be 
rectified either on review or under 
S. 152, CiHl P. C. In the present case 
the mistakes were not, if they were mis¬ 
takes at all, of that nature. On the 
other hand, Mr. Joshi had heard the 
parties at length and had given well- 
considered and final decisions on the 
points involved and it was in conse¬ 
quence of this that a remand was con¬ 
sidered to l^e necessary by him. I hold 
therefore that the conclusions of Mr. 
Joshi were binding on Mr. Soofi and 
are binding on this Court also on this 
second appeal, with the result that the 
mortgage must be held to subsist and 
to be capable of redemption. Counsel 
agree before me that in this view of 
the case the plaintiff’s suit must be 
decreed on payment of Rs. 99, the 
principal mortgage amount, and Rupees- 
5,000, compensation for improvements 
found to have been made by the mort¬ 
gagees. The usual preliminary decree 
for redemption shall be prepared. Three 
months* time to be fixed for the pay¬ 
ment of the decretal amount by the 
plaintiff. Costs of this litigation shall 
be borne by the defendants-respondents 


ao. (1902) 52 P R 1902=89 P L B 1902. 
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before me, and the plaintiff will be 
entitled to deduct such costs out of the 
amount to be deposited by him. 

Mr. Mehr Chand Malvajan further 
contended that on the merits also the 
conclusions of Mr. Sooft were erroneous., 
but in view of my decisions on the main 
point urged before me it is necessary 
to decide this question. I consequently 
accept this appeal and setting aside the 
decree of the District Judge grant the 
plaintiff a decree in the terms mentioned 
above. 

K.S. Appeal accepted. 
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Tek Chand and Coldstream, JJ. 
Secy, of State —Defendant—Appellant, 

V. 

Megh Plaintiff—Respondent. 

Second Appeal No. 1373 of 1931, De¬ 
cided on 7th March 1933, from decree of 
Dist. Judge, Montgomery, D/- 2nd July 
1931. 

Railwftys Act (1890), S. TT—^Risk-nole B 
— Exception — Railway officials delivering 
goods in contravention of express and defi¬ 
nite instruction of sender—Case falls within 
exception and railway is liable for damages. 

Where the railway officials delivered the goods 
in contravention of the expi-ess and definite in¬ 
structions of sender, held that the case fell within 
the exception of the Risk Note B as the misde¬ 
livery was due to misconduct of the officials and 
that the railway was liable for damages. 

[P 420 C 1] 

C. H. Carden Noad and Datta Ram — 
for Appellant. 

Achhru Ram and Badri Das —for Res¬ 
pondent. 

Tek Chand, J .—This second appeal 
arises out of a suit instituted by the 
plaintiff-respondent against the Secre¬ 
tary of State for India in Council for 
recovery of Rs. 3,758, as damages for 
non-delivery of a consignment of 112 
bags of saltpetre despatched by him 
from Okara (N. W. Ry.) to Howrah 
(E. I. Ry.), on 5th October 1927.. 
under a railway receipt, covered by 
Risk Note B. The trial Court dismissed 
the suit, but on appeal the learned Dis¬ 
trict Judge has granted the plaintiff a 
decree for Rs. 1,500, with propor¬ 
tionate costs in both Courts. On second 
appeal the defendant prays for a total 
dismissal of the suit. 

The facts found are that the plaintiff 
despatched two consignments of salt¬ 
petre, the first containing 111 bags on 
the 4th October, and the second con¬ 
taining 112 bags on 5th October 1927. 
The consignor and the consignee of 
both the Conslgnmetits was the plaintiff 


himself. He sent the railway receipts, 
unendorsed, to a firm of commission, 
agents in Calcutta working under the 
name and style of Gopi Ram-Ram 
Chandra. On 18th October 1927, the 
plaintiff got a telegram sent, through the 
Railway Authorities at Okara, to the 
Goods Superintendent, Howrah, instruc¬ 
ting him not to deliver the goods to 
Messrs. Gopi Ram-Ram Chandar. The 
Goods Superintendent, Howrali, duly 
acknowledged receipt of the telegram 
and wired back staling that the first 
cnosignment of 111 bags had been de¬ 
livered to Gopi Ram-Ram Chandar, al¬ 
ready, and that he had noted the plain¬ 
tiff’s instructions with regard to the 
second consignment, which had not 
reached Howrah till then. Two days 
later, on 20th October 1927, the plain¬ 
tiff, through the Station Master, Okara, 
sent instructions by telegram to the 
Goods Superintendent, Howrah, that the 
second consignment be delivered to 
R. S. jessa Ram-Hira Naiul of Cal¬ 
cutta, and stating that an indemnity 
bond had been duly executed by the 
plaintiff in favour of the Secretary of 
State and handed over to the Railway 
Authorities at Okara. Tliis bond has 
been produced at the trial, and its due 
execution has been admitted oi^ behalf 


of the defendant. 

It appears however that in contraven¬ 
tion of these clear and definite instruc¬ 
tions by the plaintiff, the Railway 
Authorities at Howrah, delivered the 


second consignment to Gopi Ram-Ram 
Chandar, on the 27th October: it is 
stated that on that day a member of 
the firm of Gopi Ram-Ram Chandar 
v/ent to the Goods Office, Howrah, ac¬ 
companied by a man called Kishori Lai. 
who represented himself to be an agent 
of the plaintiff, and declared that hc 
had been authorized by the plaintiff to 
endorse the railway receipt in favour 
of Gopi Ram-Ram Chandar. He ac- 
cordiiigly made the ciidorsciiicnt on the 
railway receipt and the consignment was 
delivered to Gopi Ram-Ram Chandar, 
who executed an indemnity bond in 
favour of the Secretary of State in 
Council, undertaking to reimburse him 
for any loss that he might suffer in 
consequence of delivery of the goods to 
the executants. Two days later, a hundi 
for Rs. 4,500, was drawn by Messrs. 
Gopi Ram-Ram Chandar of Calcutta on 
their own firm at Bombay and was sent 
to the plaintiff at Okara, who got it 
cashed at the local branch of the Pun¬ 
jab National Bank. In the trial Court 
the plaintiff contended tliat the amount 
of this hundi represented the price ot 
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the first consig’nment only; while it was 
.pleaded on behalf of the Secretary of 
State that the hundi was for the price 
of the second consignment only, and 
that nothing more was due to the plain- 
•tiff on that account. The learned Dis¬ 
trict Judge however has rejected both 
these contentions, and has found as a 
fact that the sum of Rs. 4,500, for 
which this hundi was drawn, covered 
the price of the first consignment and 
a part of the price of the second con¬ 
signment. 

The learned Government advocate 
has urged that on the finding recorded 
by the District Judge the Railway Ad¬ 
ministration is protected by the terms 
of the Risk Note B, which the plaintiff 
had admittedly executed at the time of 
consigning the goods. There has been 
considerable discussion before us as to 
the meaning of the word “loss” as 
■used in the Risk Note. The contention 
of the learned Government advocate is 
that the word is used in a comprehensive 
sense meaning loss to the owner how¬ 
ever caused, and that it includes cases 
of misdelivery by the railway. On the 
.other hand, the learned counsel for the 
plaintiff-respondent has urged that the 
word “loss” is used in a restricted sense 
as meaning loss of the goods to the 
railway. Both counsel have cited rul¬ 
ings in support of their respective con¬ 
tentions and there is no doubt that 
there is a serious conflict of judicial 
opinion on the point in this Court as 
well as in the other Courts. It is how¬ 
ever not necessary to decide the ques¬ 
tion for the purposes of this case, as 
even if the contention of the learned 
Government advocate were accepted as 
correct and it was assumed that there 
was “loss” of the consignment in the 
sense in which (according to his argu¬ 
ment) the word is used in the Risk 
Note, .the Railway Adiministration is 
still liable, as the “loss” was clearly 
caused by the misconduct of its em¬ 
ployees. As stated already, the goods 
were delivered to Gopi Ram-Ram 
Chandar in contravention of the expli¬ 
cit and definite instructions of the plain- 
• tiff and there can be no doubt that the 
learned District Judge was right in 
holding that the case falls within the 
exception mentioned in the Risk Note, 
and as the goods have been misdeli¬ 
vered or “lost” by reason of the mis- 
conduct of the Railway Officials, the 
, plaintiff has a good and valid cause of 
I action against the defendant for re¬ 
covery of damages. 

The learned Government advocate 
Jias however contended that the plain¬ 


tiff by accepting the hundi for Rupees 
4,500, from Gopi Ram-Ram Chandar 
must be taken to have absolved the 
defendant from all liability in respect 
of any loss caused to him by misdelivery 
of the second consignment, as accord¬ 
ing to the findings of the learned Dis¬ 
trict Judge this hundi included a part 
of the price of this consignment. There 
is however nothing on the record to 
indicate that at the time of the receipt 
of the hundi, the plaintiff was aware of 
this fact. The covering letter which is 
alleged to have been sent with the hundi 
is not forthcoming, and Gopi Ram-Ram 
Chandar, who are said to be a business 
firm of standing, have not produced the 
office copy of the letter or given other 
proof of its contents. Moreover the 
hundi included the price ^ of the first 
consignment which the plaintiff was ad¬ 
mittedly entitled to receive from Gopi 
Ram-Ram Chandar, and he could not 
possibly receive payment of the hundi 
piecemeal. In these circumstances I am 
of opinion, that the contention of the 
learned Government advocate is without 
force and the plaintiff cannot be said to 
have waived his claim for damages 
against the defendant in respect of the 
delivery of the consignment in dispute. 
(After discussing the amount of damages 
to be paid, the judgment proceeded). 
For the foregoing reasons, I would 
accept this appeal and in lieu of the 
decree of the District Judge, pass a 
decrei in favour of the plaintiff against 
the Secretary of State for Rs. 817. 
The plaintiff will get proportionate costs 
on this amount in the trial Court and 
the District Court, but the parties shall 
bear their own costs in this Court. It 
appears that Messrs. Gopi Ram-Ram 
Chandar, have admitted that they hold 
Rs. 590, in deposit as the balance ot 
the sale price of the goods in dispute. 
On our findings the plaintiff’s claim tor 
misdelivery has been fully satisfied oy 
this judgment. It follows therefore that 
he has no further claim against Gopi 
Ram-Ram Chandar, who wiU pay this 
amount if so advised, to the Secretary 
of State. 

Coldstream, /•—I agree. 

Deeres amended, ^ 
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Harrison and Addison, JJ. 

Sai Bharai and others —Appellants. 

V. 

Jamiat Bai and others —Respondents. 

Second Appeal No. 316 o£,j[1927, De¬ 
cided on 29th March 1932. 
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(a) Civil P. C. (1908). Sch. 2. Para. 16 (2)— 
Reference to arbitration — Question of in¬ 
validity—No appeal lies. 

Tho question of the invalidity of a voforonco to 
arbitration from whatever cause, including tho 
■failure of a party to sign, cannot form tho sub¬ 
ject-matter of an appeal to the District Judge or 
tho High Court: AIR 1927 Lah 802; AIR 1929 
Ijah 47C: AIR 1931 Lah 12C and AIR 1032 
Lah 239, Foil. G’ 427 C 2] 

(b) Civil P. C. (1908), Sch. 2, Para. 16 (2) 

•—^Provision of appeal bars revision. 

A limited appeal as defined in para. IG is al¬ 
lowed from the decree following upon the award 
and the fact that such an appeal is allowed closes 
the door to a revision. It does not follow that 
because an appeal is not allowed on certain points 
the door is therefore reopened, but rather the re¬ 
verse. The provision of any appeal at all bars a 
revision: AIR 1932 Lah 239, Foil, [P 427 C 2^ 

Nand Lai —for Appellaots. 

Mehr Chand Mahajan and Hem Raj 
Mahajan —for Respondents. 

Judgment. — Two cross suits were 
brought by Des Raj against the firm 
Aya Ram-Devi Dyal and by Aya Ram- 
Devi Dyal through Mangal Sain against 
Des-Raj. In both cases there was a 
reference to arbitration and in accord¬ 
ance with the award the suit of the firm 
Aya Ram-Devi Dyal vvas dismissed and 
a decree was passed in favour of Des 
Raj for Rs. 1,107-15-0. No objections 
were raised in the trial Court. The 
only appeals presented to the District 
Judge were by three individuals, Buta 
Ram, Paras Ram and Jiwan Mai, who 
alleged that they were members of the 
firm Aya Ram-Devi Dyal, that they had 
not been individually impleaded and 
that they were not aware of the refer¬ 
ence to arbitration. They therefore 
prayed that the decrees passed on the 
award be set aside. 

The appals were dismissed by the 
learned District Judge on the finding 
that they were not competent. He re¬ 
lied on Kanhia Lai v. Narain Singh (1) 
and A. /. R. 1924 Bom. 324. The 
second appeals have been presented in 
this Court and, in the alternative, in his 
last ground, Dr. Nand Lai has asked 
that they be treated as petitions for re¬ 
vision. The point agitated is one, on 
which there is more than ample autho¬ 
rity and especially of this Court, viz., 
Guran Ditta v. Pakhar Ram (2), Bal 
Kishan v. Sahan Singh (3), Mt. Wiran 
'^Wall V. Hira Nand (4) and finally Ralla 

1. (1916) 28 P B 1916=31 I 0 700. 

2. A I B 1927 Lah 362=104 I C 202=8 Lah 
698. 

«. A I B 1929 Lah 476=116 I 0 559=10 Lah 
871. 

4, A I B 1931 Lah 126=181 I O 848=12 Lah 
408. 


Rani-Walaiti Ramv. Bans} Lai Jagannath 
(5), in which the learned Chief justicCj 
has reviewed the position of the case 
law on the question. Wc hold that the 
decision of the District Judge is per¬ 
fectly correct and that no appeal lay to 
liim and that no appeal lies to us, the 
point being whether the question of the 
invalidity of a referenre to arbitration 
from whatever cause, inciiuling the 
failure of a party to sign, can form the 
subject-matter of an appeal to the Dis¬ 
trict Judge or the High Court. The 
decision is that it cannot. 

The question of the alternative prayer 
for revision remains and this is decided 
in Ralla Ram Walaiii Ram v. Bausi Lai 
Jagannath (5), at p. 166. The whole 
law of references, awards and decrees 
following upon the awards is highly 
technical. A very limited right of ap¬ 
peal is conceded. Certain points can 
be agitated before the trial Court and 
the decision of such as fall within the 
ambit of Cl. 15 (1) (c) is final. A 
limited appeal as defined in para. 16. 
Sch. 2 is allowed from the decree fol¬ 
lowing upon the award and the fact 
that such an appeal is allowed closes 
the door to a revision. It does not 
follow that because an appeal is not 
allowed on certain points the door is 
therefore reopened, but rather the re¬ 
verse. The provision of any appeal at 
all bars a revision. The appeals and 
the applications for revision are dismiss¬ 
ed with costs. 

K.N./b.K. _ Appeal dismisaed. _ 

A I B 1932 Lah 239=130 I 0 11=13 Lah 
528. 
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Shadi Lati, C. J. and Broadway, J. 
Harnam Singh —Plaintiff—Appellanfc, 

V. 

Ganda Singh and of/icrs—Defendants 

—Respondents. mi r 

Letters Patent Appeal No. 101 of 

1929, Decided on 24th February 1933, 

;rom*deoree of Dalip Singh, J., D/-Ist 

February 1929, reported in A. 1. R. 1929 

^CivU r'c. (1908), O. 21, R. 35 (2)--pecree 

for svmbolic possession — 

ivith requirements of O. 21 , R. 35 (2) and 
possession not delivered as required by law 
—Suit for possession by successor-in-inlerest 
of decree-holder—Limitation does not run 

from date of execution. 

Plaintifi’s predecessor-in-intevest obtained a do 
3 ree for symbolic possession of certuin 
property, but the execution proceedings taken by 
him did not comply with requirements of O. 21, 
R 121 and hence symbolical possession was not 
MWerea ly Uw. PUiotifl filed a, au.t 
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for possession of one-tbird of a joint field wliich 
■was also included in the decree: 

Held: that limitation did not run from date on 
■which the decree was executed by his predecessor- 
in-intcrest. [P 4*28 C 1] 

Chandar Guida and Fakir Chand — 
for App'=‘ilant. 

Shadi Lai, C. J .—The sole question 
for determination in this appeal is whe- 
tlier the plainiiff’s suit for possession of 
onc-lhird of a joint field No. 574 was 
brought within the period of limitation 
prcscriltcd by law. It is common ground 
that llte plaintiff’s prcdecessor-in-inter- 
cst obtained in December 1904, a de¬ 
cree for possession of certain immovable 
property including the land in dispute, 
but the execution proceedings taken by 
him for the recovery of the joint pos¬ 
session of the property in dispute did 
not comply with the requirements of 
O. 21, R. 35 (2), Chil P. C. 

Our attention has been invited to the 
authorities which lays down the rule that 
symbolical possession given in a case 
in which the decree provided for the 
delivery of actual possession operated as 
actual possession against the judgment- 
debtor, but not against third persons 
who were not parties to the decree. 
There is considerable divergence^ of 
judicial opinion on tlus point, but it is 
unnecessary to dilate upon it, because 
in the present case the decree did not 
provide for actual possession, but only 
for symbolical possession. But, as point¬ 
ed out above, symbolical possession was 
not delivered as required by law. It is 
therefore clear that the lirnitation did 
not run from the date on which the de¬ 
cree was executed by the plaintiff’s pre- 
decessor-in-intcrest. I would accord¬ 
ingly hold that the suit was barred by 
limitation and dismiss the appeal. 

Broadway, J. —I concur. 

K.S. Appeal dismissed. 
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Coldstream and Jai Lal, JJ. 

Chand —Plaintiff—Appellant. 

V. 

Sardar Khan and others —Defendants 
—Respondents. 

First Appeal No. 384 of 1929, De¬ 
cided on 19th January 1933, from decree 
of Senior Sub-Judge, Mian^wali, D/- 24th 
November 1928. 

Custom (Punjab)—Shamilat—Sale of—Fad 
that sale-deed docs not expressly mention 
transfer of shamilat is not conclusive against 
vendee. 

Shamilat rights are not a mere accessory to the 
land separately held and the onus lies on a pur¬ 
chaser of proprietary land to show that a sale to 
him included a share in the shamilat. But the 


mere fact that the sale-deed does not expressly 
mention the transfer of shamilat rights will not 
be conclusive against the vendee. The Court has 
to look also at the surrounding circumstances in¬ 
cluding the subsequent conduct of the parties. 

LP 431 C 21 

On 4th August 1885 the vendor conveyed by 
registered deed the property he had purchased to 
the vendee, specifying the fields sold by their 
numbers in the revenue records and detailing the 
boundaries of the area, the southern boundary be¬ 
ing described as “shamilat land.” The deed did 
not refer to any rights in the shamilat. But the 
vendor had severed all connexion with the vil¬ 
lage and took no further interest in the shamilatt 

Held: it was clearly established on evidence that 
at the time of the .=ale the parties intended that all 
the rights of the vendor, whether in the shamilat or 
in the proprietary holding, should pass to the ven¬ 
dees; A I R 1925 Lah 99 and 38 J C 120. Rel on; 
QIC 1003 and 113 P R 1901, Ref. [P 431 C 2] 

Badri Das, Nanah Chand and Ude 
Bhan —for Appellaot. 

/. N. Aggartoal, J. B. Jeremy for M. L. 
Batra and S. B. Laul —for Respondents*. 

Coldstream, J .—In 1851, Nur Mu¬ 
hammad of village Harnauli in Mian- 
wali District sold a third share of the 
Samoranawala well and the lands at¬ 
tached thereto, of which he was the- 
original proprietor, to Parsa Ram 
(Parsa), a resident of Rahdari, twenty- 
miles from Harnauli. At that time the- 
uncultivated waste round the village 
had not been included within the re¬ 
venue estate. In 1856-1857 however 
the waste land in the vicitnity was demar¬ 
cated, specific areas being allotted to* 
different estates, Harnauli being given, 
a large portion .with the result that, to 
quote the gazetteer of the Banu District 

‘a strong feeling of proprietary rights in all the- 
waste land included within the villages bounda¬ 
ries soou sprang up in each community.” 

At the first regular settlement of 
1878 a liberal area of grazing land was- 
attached to each village as its separate- 
property and the remainder marked off 
as Government reserves. Thus it was^ 
not until this time that proprietary rights, 
in the shamilat were recognized. Oa 
4th August 1885, Parsa conveyed by 
registered deed the property he had 
purchased to Nota Ram for Rs.210,. 
specifying the fields sold by their num¬ 
bers in the revenue records and detail¬ 
ing the boundaries of the area, the- 
southern boundary being described asJ 
“shamilat land.” The deed did not refer 
to any rights in the shamilat. Nota 
Ram was a proprietor in the village 
when he acquired this land. MutaUOft 
of records was attempted in 1888 , but 
not finally effected until 15th 
1894, the delay being apparently due 
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to efforts to obtain a statement from 
Parsa who had left HamauU after his 
•sale and was dead. 

Twenty-one years later, on 4th Octo¬ 
ber 1906, Nota Ram and his brother 
Khota Ram sold the property acquired 
from Parsa Ram by registered deed to 
Mehnga Ram, the father of Rup Ram, 
the present appellant, expressly includ¬ 
ing in the property conveyed the shami- 
lat rights attached to the parcel of land 
sold. Mutation in the revenue records 
was duly sanctioned on 13th March 
1910, it being noted that a share in the 
shamilat had been conveyed with the 
land. In 1916, Nur Muhammad and 
- others, nephews of Nur Muhammad, 
sued against Mehnga Ram, Nota Ram 
and the successors-in-inteiest of Parsa 
for a declaration to the effect tlpt, as 
the sale by Nur Muhammad did not 
■convey any rights in the shamilat, they, 
the plaintiffs, were the owners of these 
rights in the shamilat pertaining to the 
area sold. Nota Ram did not contest 
the suit. The successors of Parsa 
pleaded that they were the owners of 
the rights in suit by virtue of the sale. 
The suit was dismissed, the Senior Sub¬ 
ordinate Judge holding that Nur Mu¬ 
hammad had no rights in the shamilat 
which he could have sold. In his judg¬ 
ment the' Senior Subordinate Judge re¬ 
marked that Mehnga Ram had no claim 
to these rights which could not have 
been acquired by virtue of the purchase 
from Nur Muhammad, and that Parsa’s 
heirs were not entitled to any rights in 
the shamilat as these had not been re¬ 
served to himself by Parsa when he sold 
the land to Mehnga Ram. An appeal 
by Nur Muhammad and the other plain¬ 
tiffs was dismissed by the District 
Judge and a further appeal by this 
Court on 27th January 1922 (Second 
Appeal No. 1462 of 1917), by Harri¬ 
son and Raoof, JJ., who pointed out 
that what did not exist in 1851 could 
not have been sold by Nur Muhammad, 
remarking at the same time that when 
the grant of shamilat rights was made 
.in 1878, the existing proprietors of 
cultivated land acquired thereby a pro¬ 
portionate share in the waste land gifted 
by Government. “These grantees in¬ 
cluded the vendee of one-third of Samo- 
rana well and his representatives.” The 
Senior Subordinate Judge in giving 
judgment had stated his opinion that 
the proprietary body of Harnauli might 
very well ignore the rights of any of 
the parties to the shamilat land in 
suit. The learned Judges on appeal 
pointed out that this expression of opi¬ 
nion was unnecessary and did not affect 


the decision dismissing the suit ag.iinst 
the defendants. 

In 1920 the revenue aiilliorities h.ad, 
in view of the Senior Subordinalc 
Judge’s decision, ma<lc mutation in the 
records so as to record Mehnga Ram 
as merely a malik kabza, i. o.. not a 
share-holder in the shatnilat. ICtforls 
made by Rup Chand (Mehnga Ram’s 
son) to revise this mutation were un¬ 
successful and on 2nd Novcm])cr 1923, 
he instituted the suit from wliich this 
appeal arises for a declaration that he 
was entitled to the share of sliamilat 
rights proportionate to the land pur¬ 
chased by his father, alleging that Nota 
Ram’s purchase included these rights, 
which Nota Ram resold to Mehnga 
Ram. The suit was actively contested 
by the descendants of Parsa and their 
alienees (the members of the proprie¬ 
tary body impleaded as such admitting 
the claim) whose case was that no 
rights in the shamilat were transferred 
by Parsa to Nota Ram. The learned 
Senior Subordinate Judge struck a num¬ 
ber of issues including one on a plea 
of limitation and another on the ques¬ 
tion whether Parsa liad severed his 
connexion with the village after his 
sale. He decided that the suit was 
within limitation, but dismissed it hold¬ 
ing that no rights in the shamilat were 
sold by Parsa. who, he believed, did 
not know that he had any such rights 
because he was living in another village 
and the rights had been recognized 
very recently. Against this judgment 
Rup Cliand has preferred the present 
appeal which has been argued before 
us by Mr. Jagan Nath. 

The question for decision is simply 
whether Parsa Ram’s sale of 4th August 
1885, did or did not convey to Nota 
Ram the shamilat rights attaching to 
the land specified in tlie deed. As 
already made clear, no rights in the 
waste could have been transferred by 
Nur Muhammad, for such rights were 
not in existence before 1878. If Parsa’s 
sale included his rights in the shamilat, 
Rup Chand’s suit must be decreed. 
There can be no doubt that when Parsa 
Ram sold to Nota Ram in 1885, he 
had, by virtue of his being a proprietor 
of village land and thus one of the pro¬ 
prietors of the waste, attached to Har¬ 
nauli, became a cosharer in the shami¬ 
lat, and could have transferred the pro¬ 
portionate share attaching to the pro¬ 
perty specified in his deed. 

The learned Subordinate Judge based 
his decision against the plaintiff-appel¬ 
lant on the grounds: (1) that there was 
no evidence to prove that Parsa was 
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even in physical possession of any of 
the shamilat area, or that Nota Ram 
had been in ])ossession of any of 
it in consequence of liis purchase of the 
Samoranawala well land; (2) that the 
price ?>aid by Xoia Ram was very small 
(Ks. 210), and out of all proportion to 
the area of shamilat appertaining to 
the land expressly sold; (3) that as 
Parsa did not realize he had any rights 
(which were a recent creation) in the 
shamilat it could not rightly be held 
that he had intended to sell them, such 
intention not being expressed in his 
deed, although the shamilat area is 
mentioned as one of the boundaries of 
the parcel sold; and (4) that in the 
pedigree tables of village proprietors of 
Harnauli forming part of the land re¬ 
venue settlement record of 1908 there 
is a remark below Parsa’s name to the 
effect that he had sold all his estate, 
except the shamilat land, to Nota Ram. 
He has relied strongly upon the judg¬ 
ment of the District Judge in another 
case, relating to the same village of 
Harnauli, Muhammad Hayat v. Uttatn 
Chand, delivered on 23rd December 
1916, in which the District Judge, re¬ 
marking that no satisfactory or abso¬ 
lutely correct decision was possible in 
such cases, based his decision solely 
on the fact that the conveyance deed in 
that case did not purport to convey 
shamilat rights. An appeal was sum¬ 
marily dismissed by this Court (Second 
Appeal No. 743 of 1917, decided on 
29th March 1917). For the appellant 
Mr. Badri' Das contends that in the 
present case the circumstances, the con¬ 
duct of the parties, and the entries in 
the revenue records clearly indicate that, 
as a matter of fact the shamilat rights 
were sold and did pass to Nota Ram 
with the land purchased from Parsa. 
Mr. Jagan Nath who opposes the ap¬ 
peal on behalf of the descendants of 
Parsa Ram and their alienees supports 
the decision of the lower Court on the 
grounds given by it and on the strength 
of remarks made in several judgments 
of the Punjab Chief Court in analogous 
cases. 

To the pedigree table on which the 
learned Subordinate Judge has relied 
no importance can be attached. No 
doubt there is a presumption of correct¬ 
ness attaching to the remarks recorded 
in such documents, but in tliis case this 
part of the record has been shown to 
be incorrect, for it wrongly described 
one Jawaya Ram as joint vendor with 
Parsa Ram. Jawaya Ram was not a 
party to the sale and an order for the 
correction of this entry had been ob¬ 


tained from the revenue authorities 
23 years previously by Parsa Ram, in 
order to clear his title before he sold 
the property to Nota Ram: (see 
Ex. P-105, at pp. 75 to 77 of the 
paper book). The entry was also incon¬ 
sistent with the existing record whidi 
did not at that time show Parsa as a 
proprietor of proprietary rights in any 
village land, but described Nota Ram 
and liis brother as full proprietors of 
there lands on the Samoranawala well 
and not merely as makU kabza. Nota 
Ram’s successor Mehnga Ram was des¬ 
cribed as owner with a share in the 
shamilat in the Jamabandi of 1910-11 
(mutation in his favour having been . 
sanctioned, as stated above, on 13th 
March 1910). Nor, in this case, does 
the smallness of the price paid for the 
land raise any presumption, or indeed 
afford reliable evidence regarding the 
intention of the parties with respect to 
the disposal of rights in the appurtenant 
shamilat. As remarked by the Chief 
Court in Shahamad v. Ibrahim (1), 
land was not in those days (1862) re¬ 
garded as a valuable property. The 
learned Judges “failed” in that case 

“ to understand what possible object there could 
have been in separating the shamilat from the pro¬ 
prietary holding and reserving the former for the 
original owners.” 

The applicablity of these remarks to 
the present case is not affected by the 
distinction drawn by the learned Sub¬ 
ordinate Judge between the facts of 
that case and the facts of this one. It 
is not shown that the shamilat rights 
conferred upon the proprietors in 1878 
had any monetary value from the cul¬ 
tivated area. The waste was extensive 
and the proprietors in all ^ probability 
used it in common for grazing withoi^ 
regard to their individual undivided 
shares. The fields sold were in 1878 
all unirrigated, the well having fallen 
into disuse. A very small area (seven 
kanals) out of that expressly sold (217 
kanals) was under cultivation in 1888 
and the land revenue and cesses im¬ 
posed at the settlement amoimted to 
only 14 annas 11 pies. 

It is true that Mehnga Ram was the 
first proprietor of the suit property, 
clearly proved to have been expressly 
described in the land revenue recora 
as owner of rights in the connectea 
shamilat. I do not think that tins tact 
justifies the view that these rights naa 
not been acquired by Nota Ram ana 
reconveyed to him. I have already 
noted that the records do not mention 

1 . (1915) 67 P R 1915=30 I C 100. 
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Parsa as owner of any shamilat. Nor 
was Nota Ram described as malik 
kabza, as he ought to Irave been had 
he not been a sharer in the shamilat 
attached to the holding. Nor was 
Mehnga Ram ever so described until 
1920, by which time he was dead. On 
the other hand, the revenue records of 
the settlement of 1888 and the subse¬ 
quent jamabandis go to show that Nota 
Ram (whose father was alive in 1888 
and shown as in possession of shamilat 
land) was holding some shamilat in his 
own name, being recorded as a tenant 
of this separate portion in 1888 and as 
proprietor in 1892-93, after mutation 
in his favour in respect of the lands 
purchased from Parsa had been pro¬ 
posed. It is probable enough that this 
share of shamilat was that which passed 
to him (irrespective of his father’s sliare 
as proprietor of other land in the 
village) by virtue of his acquisition of 
the Samoranawala fields. 

That Parsa did not know that he had 
rights in the shamilat by virtue of being 
owner of the Samoranawala land is a 
pure surmise. On the other hand it is 
perfectly clear that he did not intend 
to reserve to himself any rights of any 
kind attaching to the property sold. 
The deed purported to convey all rights 
of entry and dispossession and stated 
that the vendor would have no further 
concern or connexion with the landsold. 
Two thatched cottages were sold with 
the land, and Parsa left the village 
wh-ere he had no other land, and took 
no further interest in the holding. His 
sons who apparently had notice of the 
mutation made no representation when 
their father’s name was removed from 
the records (Ex. P-9). Nor did any 
person raise objection when Nota Ram’s 
sale to Mehnga Ram was given effect in 
the records in 1910 when it was noted 
that a share of the shamilat went with 
land (Ex. P-10). When Mehnga Ram’s 
rights in the shamilat were first ques¬ 
tioned in 1916, it was not Parsa’s suc¬ 
cessors, but the successors of Nur 
Muhammad, the first vendor, who went 
to law. Meanwhile there had been two 
settlements and revisions of records at 
which Parsa’s heirs and successors had 
shown no interest in the rights now 

claimed for them, . • -d ^ 

As pointed out by a Division Bench 

of the chief ‘Court in ShaJmmad v. 
Ibra/iim (1). each case of .tMs land 
must depend on its own^ particular tacts 
and circumstances and it is impossible 
to lay down a hard and fast rule which 
would be applicable to all cases. In 
that case, as here, the sale-deed did 

V 

♦ j 


not mention shamilat rights, but, as¬ 
hore. Jhe vendor had severed all con¬ 
nexion with the village and took no 
further interest in the shamilat. The 
learned Judges held it clearly estab¬ 
lished that at the time of the sale 
the parties intended that all the rights 
of the vendor, whether in the shamilat 
or in the proprietary holding, should 
pass to the vendees. The judgment in- 
Ahmad v. Ahmad (2), on which respon¬ 
dent’s counsel relies was cited in the 
Chief Court’s judgment and not fol¬ 
lowed: see also Giillu v. Khiida Bahhsk 
Khan (3), a case in which there were 
many circumstances similar to those of 
the case before us. It is true that more 
recently, noticeably after the judgment 
ill Ram Das v. Amir Shah (4) tliis 
Court, has, in several rulings, laid it 
down emphatically that shamilat rights 
are not a mere accessory to the land 
separately held and that the onus 
lies on a purchaser of proprietary 
land to show that a sale to him 
included a share in the sliamilatrj 
see Gobind Ram v. All Muhammad (5)i 
and Zaida v. Raja (6). I 

But the mere fact that the sale-deed 
did not expressly mention the transfer 
of shamilat rights will not be conclusive 
against the vendee: Gullu v. Khuda 
Bakhsh Khan (3). Wc have to look 
also at the surrounding circumstances^ 
including the subsequent conduct of thc^ 
parties. In the present case these all; 
point in my opinion, very decidedly toj 
the conclusion (of the correctness ofi 
which I am in no doubt) that Parsa 
sold to Nota Ram all rights connected! 
with the lands mentioned in the deed, 
including the right to share in the 
shamilat. His successors took no in¬ 
terest in the shamilat—Parsa’s name dis¬ 
appeared from the records: two settle¬ 
ments took place. The vendees and| 
their successors were recorded as full 
proprietors of their land at Samorana¬ 
wala well. Partition proceedings had 
been in progress from 1923, but no 
objection on behalf of Parsa’s descen¬ 
dants was put foward in these proceed¬ 
ings until 1924. None of them had 
ever been in possession of any land in 
the village. 

I may before ending this judgment 
note that reference was made by Mr. 
Jagan Nath to a statement made on 
22nd November 1928, by Nota Ram, 
as a witness in a case in which Mehng a- 

2. (1910) 6 I C 1003. 
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Ram was plaintiff, to the effect that he 
had not bought the shamiLat rights from 
Parsa. The statement was made after 
Nota Ram had parted with his rights, 
•and it is not apparent how it can affect 
Mehnga Ram here. The value of his 
statement may be judged from the fact 
that he deiiicil that lie had sold shamilat 
rights to Mehnga Ram although his 
deed expressly transferred them. For 
the reasons given I would accept the 
appeal and setting aside the judgment 
of tlie lower Court grant plaintiff the 
decree sought with costs against the 
contesting defendants. 

Jai Lai, J .—I agree. 
v.S. Appeal alloiccd. 
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Shadl Lal. C. -T. AMD Broadway, J. 

llirci Nand —Decree-holder— Appel, 
lant. 

V. 

Shah Nawaz Khan and others —Judg¬ 
ment-debtors—Respondents. 

Letters Patent Appeal No. 142 of 
1928, Decided on 21st February 1933, 
from judgment of Johnstone, J., in Civil 
Appeal 2409 nf 1927, D/- 23rd June 1928. 

Civil P. C. (1908), O. 21, Rr. 15 and 16— 
Decree in favour of brothers—Decree allotted 
to one on partition—Execution application by 
such brother for his own benefit—Notice to 
other brothers is necessary. 

A decree passed in favour of brothers was al¬ 
lotted to one of the brothers on partition. Exe¬ 
cution application was filed by such brother for 
his own benefit and notice of application was sent 
only to the judgment-debtor; 

Held-, that the case came within 0. 21, R. 16 and 
not under R. 15, that notice to the other brothers 
was necessary under law, that the failure to issue 
notice though affected the validity of the execu¬ 
tion proceedings, did not warrant the dismissal 
of the application and that notice should be sent 
to the other brothers. fP 432 C 2] 

Jagan Nath Aggarwal —for Appellant. 

Dlohsin Shah —for Respondents. 

S/iadi Lai, C. /.—This appeal arises 
out of proceedings in execution of a 
money decree obtained by the appellant 
Hira Nand and his two brothers in 
July 1914. It appears that several ap¬ 
plications for execution were made after 
that year, but they proved infructuous. 
The last application,, with which we are 
concerned was made on 12th June 
1926, by Hir Nand without impleading 
his brothers, and the question for deter¬ 
mination is whether he alone was en¬ 
titled to apply for the execution of the 
decree. The Court of first instance 
jgranted the application, but the District 
Judge on appeal dismissed it. The 
.judgment of the District Judge was 


affirmed by a Single Judge of this 
Court, with the result that Hira Nand 
has preferred an appeal under Cl. 10, 
Letters Patent. It appears that there 
was a partition among the three 
brothers in pursuance of which the de¬ 
cree in question was allotted to Hira 
Nand. On 4th December 1925, an 
award was made in respect of the parti¬ 
tion of the joint property, and that 
document shows that the decree fell to 
the share of Hira Nand. The award 
was made a rule of Court, and a decree 
was passed in accordance therewith. 
The parties to the decree are therefore 
bound by the award. 


The learned counsel for the appellant 
contends that the application made by 
his client on 12lh June 1926, should 
be deemed to be one under O. 21, 

R. 15, Civil P. C., which allows any 
one or more of joint decree-holders to 
apply for the execution of the whole 
decree for the benefit of them all. A 
perusal of the application however 
leaves no doubt that Hira Nand applied 
for execution for his own benefit, and 
not for the benefit of himself and his 
two brothers. The case does not there¬ 
fore come within the ambit of R. 15. 
The Courts below were therefore justi¬ 
fied in holding that the application in 
question is governed by R. 16, which 
provides that, where the interest of anyl'S- 
decree-holder in a joint decree has been 
transferred by assignment, notice of 
such application shall be given to the 
transferor and the' judgment-debtor, and 
the decree shall not be executed untU 
the Court has heard their objections, if 
any, to the execution. Now, in the 
present case notice of the application 
was given to the judgment-debtor, but 
there is no evidence on the record to 
show that any such notice was given to the . 
two decree-holders whose interests were 
assigned to the appellant in pursuance 
of the decree which followed upon the 
award. 

The object of the notice is to enable " 
the transferor to raise such objections 
as regards the transfer as may be 
available to him, and it is contended by 
the learned counsel for the appellant 
that his client’s brothers, being bound 
by the award and the decree never 
intended, nor were competent, to 
any objection to the execution of the 
decree by the appellant alone. Be that 
as it may, it was necessary to comply 
with the requirements of the law. But 
the failure to give notice to the traiw- 
ferors- may affect the validity of the 
proceedings in execution, but dws not 
warrant the dismissal of the application. 
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It is td' be observed that, if the judg- 
mient-dcbtor had taken tliis objection in 
the Couit of first instance, the learnea 
Subordinate Judge would have issued 
notice to the two decree-holders 
determined the objections, if any, wmch 
might liave been raised by them. 
failure to raise the objection at the 
proper time has rendered the subsequent 
proceedings infructuous. 

The learned District Judge was under 
a misapprehension when he stated that 
the award was made on 4th December 
1926, after the date of the application 
in question; and this mistake was re¬ 
peated in the judgment of the learned 
Judge of this Court. But as pointed out 
.above, the award was made, not m 
1926, but in 1925 more than six months 
prior'to the date of the application for 
'execution. The appellant was therefore 
justified in applying for the execution ot 
the whole of the decree, and the only 
thing, which was necessary, was to give 
notice to the other decree-holders, ihis 
requirement of the law, though a mere 
formality in the present case, must 
however be complied with. I would 
.accordingly accept the appeal and ^rect 
the Subordinate Judge to give notice to 
the transferors in accordance \vith the 
provisions of O. 21, R. 16, Civil P. C., 

>and then proceed in accordance ^tn 
law. The parties are directed to bear 
vtlieir own costs in all the Courts. 

Broadway, J .—I concur. 

^ g_ Appeal accepted. 
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Addison, J. 

JSfanhun —Gonviefc—Appellant. 

V. 


Bwpsror“”Opposite Party, 

Criminal Appeal No. 125 of 1933, 
Decided on 2l8t March 1933, from order 
.of Addl. Bisfc- Magistrate, Karnal, D/- 

12th November 1932. , 

(a) Penal Code (1860), S. 457—Going on 
roof of hou*e i» not entering building. 

Going on to the roof of a house is certainly not 
.entering a building. The appellant reached the 
roof fld * a house and had started to go down 
the ladder towards the court-yard which was a 
■building within the meaning of S. 457. He had 
not gone fat when he retraced his footsteps and 
lumped down from the back of the roof:- 

Held t that he cannot be said to have entered 
into the building though he was guilty of at- 
jtempt to commit ofience of housebreaki^. 

Lx* 438 w 2J 

(b) Penal Code (1860), S. 75—Attempts. 
Attempts do not come within the purview of 

rft ITK T P 0. ^ 

/udgment. —Nachun, alias Fajar Ali, 
Appellant, has been sentenced ta seven 

£1988 L/55&d6 


years’ rigorous imprisonment to b6 fol¬ 
lowed by two years’ police surv<^lance 
for the offence of house breaking by 
night punishable under S. 457, Penal 
Code, read with S. 75, Penal Code. 
On the night of 4th October 1932, Ibra 
Chowkidar of village Siwah in the 
Karnal District saw certain persons in 
the village. He kept a look out and 
ultimately saw one of them kneel down 
against the back wall of the house of 
Phulla while another climbed over him 
and went on to the roof of Phulla’s 
house. Ibra awakened Sutra and certain 
others and they went to the back of 
Phulla’s house where they found two 
or three persons standing. These per¬ 
sons fled on their approach, at the same 
time shouting out to their compajiion. 
Thereupon Nanhun, appellant, jumped 
down from the roof .but was caught. 
Phulla has deposed that he saw him 
starting to get down the ladder from 
the roof into the court-yard, but he 
never reached the court-yard as he 
retraced his steps almost at once. This 
is the evidence on which he has been 
convicted. 

It has been held that a court-yard 
consisting of a walled enclosure with 
four kothas opening into it and an outer 
door leading into a side street is a 
building. Going on to the roof of a 
house is certainly not entering a build¬ 
ing. The appellant in the present case 
reached the roof of the house and, it 
is said, had started to go down the 
ladder towards the court-yard. He l^d 
not gone far when he retraced lus 
footsteps and jumi>ed down from the 
back of the roof. In my judgment it 
cannot be said that he entered into the 
building though he is certainly guilty 
of an attempt to commit the offence of 
house breaking. Attempts however do 
not come within the purviow of S. 75. 
Penal Code. For the reasons given I 
accept tills appeal, convict the appellant 
of an attempt to commit house breaking 
by night under‘S. 457/511, Penal Code, 
and reduce the sentence to one year’s 
rigorous imprisonment. 

K.S. Order accordingly. 
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Harrison, J, 

Emperor 


V. 


Wali and others —Accused. 

Criminal Revn. No. 979 of 1932, De¬ 
cided on 22nd December 1932, from order 
of Dist. Magistrate, Muzaffargarh. 
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r*(a) Criminal p. c. (1898i S. 439--Dtstrict 
Magistrate is not entitled to make reference 
regarding propriety of order passed by bes- 

sions Judge. -i-,- i. • j. 

I Tbouph it is one of the duties of the District 

ManiPtrate to rcpoit to CTOvevument whenever he 
thinks that action should bo taken by Govern¬ 
ment rcnaidin" an order passed by the Sessions 
Judpe, as a District Magistrate he has not tl^ au¬ 
thority and cannot refer direct to the High Court 

the question of the propriety of an order passed by 
a Sessions Judge or a Court superior to him^U: 
I Ze 1924 437, Foff. ^ 

(b) Criminal P. C. (1898), S. 439 (2) 
Direction as to service is mandatory. 

The direction as to service in S. 439 (2) is naan- 
datory. LP 

jl/o/mmmarl Amin Khan • for the 


itself. On reading the orders however 
of the Magistrate and the Session? 
Judge I take action myself under 
S. 439. This necessitates the servmg 
of Wali, Qaim, Hassan, Mt. Wasai. 
Shahru and Yar Mohammad, under 
S. 439 (2). It is probable that it will] 
achieve no result as they have been' 
served on the present reference, but the 
direction in sub-S. (2), S. 439, is 
mandatory. The present reference is 

dismissed. 

K s. Heference dismissed. 
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Crown. 

Order .—An order regarding the dis¬ 
posal of certain property, said to have 
been stolen in a burglary, was passed 
by Mr. Mohammad Yakub Magistrate. 
From this order what is called an 
application, but headed as an app^l 
•was made to the Sessions Judge. This 
was dismissed, the order of the Sessions 
Judge upholding that passed by the 
Magistrate. From this a reference has 
been made by the District Magistrate. 
The admitting order on this reference 
is as follows: 

“ Notice should go to both parties and the ques¬ 
tion whether the reference is competent or not 
decided judicially after heating them.” 

I have no hesitation in finding that 
the reference is not competent. The 
point has been very clearly decided in 
Emperor v. Wasawi (1), the heading 
of which is as follows: 

- ” Held : that the District Magistrate was not 
competent to make the present reference •••••• 

and the legislature never intended to give to a 
Magistrate the power to question the propriety ot 
a judgment or sentence passed hy a superior crimi¬ 
nal authority such as a Sessions Judge.” 

This judgment followed the decisions 
of the High Courts of Calcutta, Bombay 
and Allahabad. The District Magistrate 
must realize tliat though in another 
capacity - it is one of liis duties to 
report to Government whenever he 
thinks tliat action should be taken by 
Government regarding an order passed 
by the Sessions Judge, as a District 
Magistrate he has not the authority and 
cannot refer direct to this Court the 
question of the propriety of an order 
passed by a criminal Court superior to 
himself, and there is all the difference 
of the world between his taking action on 
his own motion, as he has attempted 
to do in this case, and his moving 
Government and ad\dsing that action 
should be taken by the Governmen t 

”^1. A I B 1924 Lab 437=81 I 0 644=25 Cr 
L 3 928=6 Lab 11. _ * 


Bhagwana —Convict—Appellant. 

• * 

V. 

Emveror —Opposite Party. 

Criminal Appeal No. 1403 of 1932, 
Decided on 16th February 1932. 

Penal Code(1860), S. 300 —Thrusting knife 
nto abdomen of another—Fight not started 

>y accused—Punishment* 

A pervon who thrusts a knife into the abdomen 
if another must be presumed to have intended to- 
inflict an injury which he knows to be likely to- 
::ause the death of that person. When the ac- 
cjused thrust a knife into the abdomen of the de¬ 
ceased in a party fight which -was not started by 

the accused: , ^ ... 

Held', that lesser punishment of_transportation 

for life -would 6e sufficientj * IP 435 C 1, 2J 

'ST i a mair Chand—tor Appellant. 

Coldstream, J .—On 13th May 1932. 
there was an affray in the village ot 
Mahram Nagar near Delhi in thecourse- 
of which four men Sis Ram, Chhote, 
Khushali and Ghisa were stabbed. Sis 
Ram, Khushali and Ghisa died of th^ 
injuries. Four men were committed tor 
trial at the Sessions, Bhagvvana (Bhag\^n 
Sahai) being charged under S. 302. 
Penal Code, with the murders of Sis 
Ram and Khushali, and Bhagwanas 
brother Rattan Singh with the abetment 
of the murders. Amin Ghana ana 
Nathwa were committed on the charge 
of murdering and abetting the 

of Ghisa. The complamants and the 
accused belonged to two rival- vUlage 
factions headed by Kure Lambardar and 
Dalip. On the mormng of the 
May, a case between Kure 
was heard by the Naib Tahsddar of 
Delhi. Sis Ram had gone to tlus ^urt 
to give evidence for Kure and Bhag- 
wana had been called as a witness lo 
DaUp. Sis Ram and B^agwana 
reUed in the Court compoimd and 
Bhagwana struck Sts Ram with a shoe 
fnd^is Ram struck Bhagn-ana with 

his umbrella. 
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The prosecution ca!=?e is that soon 
after sunset when Sis Ram was sitting 
in front of his house in Mehram Nagai* 
smoking Bhag^vana arrived there from 
Delhi with liis bicycle. The quarrel was 
revived and the two men came to grips 
Bhagwana then stabbed Sis Ram in the 
abdomen with a jack knife. Chhotc 
ran out of his house to his brother’s 
rescue and was stabbed on the arm and 
back, while Rattan Singh held liim by 
the waist. Then Khushali, a barber, 
arrived on the scene. He was stabbed 
in the abdomen. Meanwhile Amin 
Chand had come to the place and 
stabbed Ghisa, one of Kure’s adherents 
while Ghisa was held by Nathwa. Ulti¬ 
mately Bhagwana was disarmed and 
ran away. Agreeing with the fourasses- 
sors the Sessions Judge disbelieved the 
evidence incriminating the accused other 
than Bhag^vana and acquitted Amin 
Chand, Rattan Singh and Nathwa. He 
accepted the verdict of two assessors 
who found Bhagwana guilty and sen¬ 
tenced him to death. 

Bhagwana has appealed through Mr. 
Shamair Chand who has taken us 
through the record and argued the 
appeal. His contention is that the evi¬ 
dence is untrustworthy and having been 
disbelieved against the other accused 
should not have been accepted against 
his client, and that if Bhagwana stabbed 
Sis Ram and Khusliali, the record indi¬ 
cates that he did so in the exercise of 
the right of private defence. The de¬ 
fence' evidence put forward by Bhag¬ 
wana is in support' of the story that he 
was set upon by Kure, Chhote and Sis 
Ram and that Kure struck him with a 
knife and snatched Rs. 300 from his 
pocket. He was then belaboured with 
lathis and became unconscious. I may 
mention that Rattan Singh made a re¬ 
port the same evening at the Delhi 
New Cantonment Thana, saying that at 
6 p. m., he has seen Kure, Sis Ram, 
Chhote, Ghisa and others attacking his 
brother Bhagwana in the village. He 
himself had been attached, but liad 
escaped and he feared that his brother 
might be killed. It is not disputed that 
the knife produced by the comp^inants 
was the weapon with which Sis Ram 
and Khushali were killed. 

I agree with the learned Sessions 
Judge that the defence evidence is not 
convincing. It has been rightly re¬ 
jected. The evidence proves beyond any 
doubt that it was Bhagwana who stabbed 
Sis Ram and Khushali. A person who 
thrusts a knife into the abdomen of 
another must be presumed to have in- 
fended to inflict an injury which he 
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knows to be likely to cause the clcalli 
of that person. The only quosiion is 
whether the record justifies the plea tli.n 
Bhagwana acted in self-defence or who 
thcr the circumstances apparent bring 
his offence witliin any of tlie exceptions 
to S. 300, Penal Code. The medical 
evidence proves that Bhagwana was 
struck with some force on the side of 
his head. But, as pointed out by the 
Sessions Judge, this injury was in¬ 
flicted, according to Bhagwana’s own 
statement, after the knife had been used. 

I have no doubt that Bhagwana’s injury 
was received after Sis Ram and 
Khushali had been stabbed. 

While Bhagwana's story of a con¬ 
certed attack and robbery must be re¬ 
jected and it cannot be held satisfacto¬ 
rily proved that any of the exceptions to 
S. 300, Penal Code, are applicable, the 
evidence goes to show that Bhagwana 
did not, as stated by Sis Ram. suddenly 
stab Sis Ram without any preliminary 
quarrel, but rather that he injured Sis 
Ram and Khusliali in the course of a 
hand-to-hand fight. Mt. Ram Devi, 
P. W. 3, Sis Ram’s and Chhote’s 
mother, declares that she saw the fight 
begin and her story is that when Bliag- 
wana arrived on the spot with his 
bicycle Sis Ram caught hold of him 
and the two began to fight and Bliagivana 
stabbed Sis Ram. Then Chhote caught 
Bhagwana and was stabbed. After this 
a number of persons seem to have joined 
in. Bhagwana was no doubt in a great 
rage by tliis time and when Khusliali 
approached him he too was stabbed. 

Khushali’s statement was^ tliat he 
heard a tumult and on going to the 
place found a fight going on between 
Bhagwana, Chhote and Sis Ram. He 
saw BhagAvana stab both opponents. 
Then he himself was stabbed. On con¬ 
sideration of the whole evidence I be¬ 
lieve that Bhagwana stabbed the de¬ 
ceased in a party fight in which several 
men took part and which is not proved 
to have been started by him. Uphold¬ 
ing the conviction, I would accept the 
appeal so far as to commute the sen¬ 
tence to one of transportation for life. 

Jai Lai, /.—I agree. 

K.S. Sentence commuted . 
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Sidhu Mai and another —Accused. 
Criminal Appeal No. 744 of 1932, 
Decided on Bth March 1933. 
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EiiPEROE T. SIDHU Mal (Tek Chand, J.) 

Punjab Small Towns Act (1921), S. 4"A—• 

Failure of person elected or nominated to 
take oath does not affect existence of com¬ 
mittee. , 1 4 . J 

Failure of a person who ha<^ been clcctea or 
uominated to Ibc coinmitteo to take the oath of 
allegiance docs not afioct the existence of the com¬ 
mittee Such Iverson is a member of the com¬ 
mittee even though he has not been taking part 
actuuUv in the meetings; A I E 1923 3b0 

39 Cal 304 and 39 Mad 700, ReJ. (.P 437 C 1] 

C. H. Carden Noad—iot the Crown. 

3/. G. 6’uci—‘for Accused. 
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Trh Chand J -—Tliis is an appeal 

preferred C’the Local Government 
^saiast the order of Mtmshi Motomroad 
Bakhsh, Magistrate, Third Class, l a 
lampur. District Kangra, acqmtting the 
respondents of an offence _ ^8 

Sd iT^L^cTt^Jpla&V med^bj the 
Small Town Coramktee for altege^^on- 

AcTby^corStructing a projection in 
Iro^^of ^heTr house. without th^ PJ- 
mission of the Committee. The 
trate after recording the evidence on 

;t; s;- 1.™ 

was « are few and lanple 

S d’Sy’: heW \nd the Com^s- 

iTd' 24th TrU "l931, P-W-hed hi 
tbp^ Punjab Government Gazette, 
Part 1 -B on 8th May 1931, m Pur¬ 
suance of the provisions of sub-S. (3), 
S 4 Punjab Small Totvns Act, notified 

b^^n riy eSd/erbfts f the 

^X^som hTd den apgmted a m^- 

l^er by him. It appears, ^^at Kev. 

r^"n?e"oAhe 

country very soon after, without t^- 

4 th September 1931, published m the 
Punjab Government Gazett^ dated lllh 

September 1931. Part 1-B. canceUed 


his appointment as a member with effect ■ 
from the date of the publication of the 
,-otification and in his place appointed 
Lala Parduman Chand Sud. On these 
facts the trial Magistrate has held tliat 
the Committee was not in existence bet¬ 
ween the 8th May, and 11th September 
1931, as excluding Rev. Wilkinson the 
number of its members was less than 
five, which is the minimum fixed under 
S. 4 (1) of the Act, and consequently 
no complaint on behalf ^ of the Com¬ 
mittee could be lodged in a Court of 

law. , . , j 

After examining the judgment and 

hearing both counsel I have no doubt 
tliat the view taken by the Magistrate 
is erroneous. S. 3, Small Towns Act, 
lays down the procedure by which the 
Local Government is authorized to de¬ 
clare a particular area to be a “Small 
Town” for the purposes of the Act, 
and S 4 (1) provides that there sliall 
be estabUshed for each “Small Town” a 
Committee to be known as the To\vn 
Committee, consisting of such numl^r 
of members, not less than five, as the 
Local Government may fix. bub-b. (.4) 
authorizes the Local Government to hx 
the proportion of elected members and 
sub-S. (3) directs that the appointmem 
and election of members sh^ w 
notified by the Commissioner in the 
Punjab Government Gazette. On the 
publication of such notification the con¬ 
stitution of the Committee is complete 
and if any casual vacancy in the per¬ 
sonnel of the Committee ari^s there¬ 
after, it shall be filled accordmg to the 
procedure described in S. 8. In b. ^ 
it is laid down that every Committee 
shall be a body corporate by the name ^ 
the Town Committee of the small town 
and shall have perpetual succession 
a common seal, and may sue and ^ 
sued in its corporate name.. The term 
of office of each member is n^ed as 

three years by S. 6, wffich ^rm 

vides that on the completion 
the outgoing member shall, , 

Local Government 

continue in office until the election ot 
appointment of 

From these provisions of the law i 
clear that it is the statute and the noU 
fications issued thereunder which c^ 

1 A I R 19513 Mad 860=70 i U 987. 
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members, but is a continued entity, the 
personnel only being reconstituted: 
Raghnnandan v. Bhibuti (2) and Sitha 
Ratna Cheity v. Snbramania Aiyar (3). 

The learned Magistrate appears to 
have been impressed by the provision 
of S. 4-A, which requires every person 
who is elected or nominated to be a 
member, to take the oath of allegiance 
before taking his seat, and lays down 
that if he omits or refuses to do so, liis 
election or appointment, as the case 
may be, shall be invalid and liis place 
on the Committee will be filled in the 
manner laid down in Cl. (11) of the 
section. But this does not and cannot 
effect the existence of the Committee. 
It only creates a vacancy just as would 
occur on the death, resignation or re¬ 
moval of a member, though the mode 
of filling the vacancy in this case would 
be somewhat different. It is conceded 
that if one of the five members sud¬ 
denly died after he had taken the oath, 
the Committee would not cease to exist, 
nor would the surviving members be 
incapacitated from performing their 
duties or holding meetings of the Com¬ 
mittee, provided three members who 
form a quorum are present. It seems 
to me that the position is exactly the 
same, if a person, who has been pro¬ 
perly elected or appointed and whose 
election or appointment has been duly 
notified in the Gazette, omits or refuses 
to take the oath. 

Mr. Mehr Chand Sud for the res¬ 
pondents, frankly admitted that Rev. 
WilHnson, became a member of the 
Committee, on 8th May 1931, when 
the Notification of his appointment was 
published in the Gazette, and that at 
any time after that date he could take 
the oath and attend the meetings of 
the Committee until the 11th September 
when the aforesaid Notification was can¬ 
celled. It cannot be said therefore that 
between these two dates the Committee 
consisted of less than five members, 
though one of them might not have 
been actually available for taking part 
in its meetings. I have no doubt that 
the finding of the Magistrate, that the 
Committee was “not in existence” at 
the time when the complaint was filed 
is manifestly wrong. I would accord¬ 
ingly accept this appeal, set aside the 
order of acquittal and remit the case 
to him for disposal in accordance with 
law. 

Monroe, /.—I agree. 

K.s. Appeal accepted. 

2. (1912) 89 Cal 304=12 I C 147. 

8. (1916) 89 Mad 700=32 I C 211. 
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Tek Chakd, -J. 

Harihans Prasad Ayodhya Prasad — 
Appellants. 

V. 

The National Sngar MiUSy Delhi and 
anothei —liespondents. 

Misc. Tirst Appeal No. 1059 of 1930, 
Decided on 29th March 1932, from order 
of Dist. Judge, Delhi, D/- 2Gth May 
1930. 

Companies Act (1913), S. 185—Court has 
summary power to pass interim order in res¬ 
pect of properly to which prima facie com* 
pany is entitled—Civil P. C. (1908), Ss. 151, 
and 94, O. 39 and O. 40. 

Under S. 1S5, Companies Act, tbo Court has 
summary power to lake steps to preserve pen¬ 
dente litc the property which prima facie appears 
to belong to the company. [P 430 C 1] 

And apart from the Companies Act, the Court 
has ample power ex debito justitiae to pass in¬ 
terim orders for protection and preservation of the 
subject-matter in litigation under bs. 04 and 151, 
O. 30 and 0. 40, Civil P. C. [P 430 C 2] 

Where the managing agents of a company ad¬ 
mitted to bo in possession of money belonging to 
the company, but claimed a lien over it; 

Held", the Court had ample powers to ask them 
to deposit the amount in Court until the adjudi¬ 
cation of their claim as lien-holders: 31 H/arf 123, 

[P 439 C 1] 

Kisfian Daijal, Shamair Chand and 
Ajit Prasad —for Appellants. 

Jagan Nath Aggarxoal — for Respon¬ 
dents. . , ^ 

Judgment. — The National Sugar 

Mills Co. Ltd., was incorporated as a 
Joint Stock Company under the Com¬ 
panies Act, on 7th October 1920. The 
object of the Company was to construct. 
MUls for the manufacture of sugar and 
do diverse other industrial and com¬ 
mercial business. Originally the Head 
Office of the Company was at Ghazia- 
bad in the United Provinces, and the 
Managing Agents were Messrs. Chakara 
Varti and Company. Two or three 
years later, the appellants Messrs. 
Haribans Prasad and Ayodhia Prasad., 
who are brothers, took over the Manag¬ 
ing Agency, and the Head Office of 
the Company was shifted to Delhi. The 
nominal capital of the Company was 
50 lacs of rupees, of which 30 lacs is 
stated to have been issued. The amount 
actually paid up was however Rupees 
1,10,000, odd. Till 1927 no progress 
appears to have been made in setting 
up a sugar mill; not even a site there¬ 
for had been acquired. Accordingly, 
on 19th April 1927, an application for 
the compulsory winding up of the Com¬ 
pany was presented by a share-holder 
in the Court of the District Judge, 
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Delhi, and on 25th May 1927. a pro¬ 
visional laquidator was appointed. An 
appeal agrainst this order was dismissed 
by the Hijrh Court on 1st October 
1927. On 19th March 1929. the Dis¬ 
trict Judge passed an order that the 
( ompany be officially wound up, and 
on 6th May 1929, he appointed Mr. 
P. K. Mchra, as Official Liquidator. 
Against these orders the Managing- 
Agents preferred an appeal to this 
Court, which was dismissed on 23rd 
October 1929. 

In the meantime the Official Liquidator 
had applied to the District Judge under 
S. 235, Companies Act, for proceedings 
being taken against the Managing 
Agents for alleged acts of misfeasance 
and broach of trust having been com¬ 
mitted by them in respect of the sum 
of Rs. 47.667-7-9, which was the cash 
in their hands in May 1927 (when the 
provisional Liquidator was appointed), 
as shown in the books maintained by the 
Managing Agents themselves. He also 
applied under S. 195 for holding a 
private examination of the Managing 
Agents in respect of their dealings with 
the funds and assets of the Company 
which were in their possession. 

The appellants admitted that in May 
1927. the sum of Rs, 47,667-7-9, was 
the balance in their hands, but they 
pleaded that they liad lawfully retained 
it, as they claimed a lien on it in res¬ 
pect of the sum of Rs. 2,03,000, which 
was due to them as remuneration at 
the rate of Rs. 3,000 per mensem 
from 1st April 1924. when they were 
appointed Managing Agents, up to 23rd 
October 1929, when their appealagainst 
the order of the District Judge for the 
compulsory winding up of the Company 
was dismissed by the High Court. In 
addition to this, they claimed a fur¬ 
ther lien for Rs. 14,027-11-0, as ex¬ 
penditure incurred by them on behalf 
of the Company, but not entered in its 
books at the time, and Rs. 2,523-4-0 
as litigation expenses for defending and 
opposing the application for the liquida¬ 
tion of the Company. In order to sup¬ 
port their contentions, the appellants 
applied for inspection of the books of 
the Company which were in the posses¬ 
sion of the Liquidator. This applica¬ 
tion came up for hearing before Mr. 
Niamat Khan, Officiating District Judge 
on 5th April 1930, and was granted by 
him. The learned Judge however pass¬ 
ed an order on the same day, directing 
the api>ellants to produce in Court the 
sum of Rs. 47,667-7-9, aforesaid, an¬ 
other sum of Rs. 8-7-0 and certain 
furniture of the Company which were in 


their possession, “without any prejudice 
to their rights in the property and the 
cash.” It was specifically ordered that 
their objections will be considered be¬ 
fore the property and cash was made 
over to the Liquidator. 

In accordance with this order the ap¬ 
pellants produced the furniture in Court 
at the next hearing, but refused to hand 
over the cash, alleging that they 
claimed a lien over tliis sum for the 
amount of their remuneration and the 
expenses incurred by them on behalf of 
the Company, and that the Court had 
no jurisdiction to pass a summary order 
for the production of the money until 
it had adjudicated upon the merits of 
their claim. This objection was argued 
at great length before Mr. Middleton, 
who, treating the' order of Mr. Niamat 
Khan as having been passed under 
S. 185, Companies Act, entered into an 
elaborate discussion of the claim of the 
appellants on the merits, and dismissed 
the appellants’ objections, directing them 
to pay forthwith the sum of RuF>ees 
47,675-14-9 into the Imperial Bank of 
India to the account of the Official 
Liquidator. 

Against this order the Managing 
Agents have preferred an appeal to this 
Court and I have heard both counsel 
at length. The first contention raised 
by Mr. Kishen Dayal is that at this 
stage of the proceedings the learned 
Judge ought not to have gone into the 
claim of the appellants as lien-holders 
in such great detail, nor should he have 
expressed himself so strongly on the 
merits, thus dismissing their objection 
to all intents and purposes, before they 
had a chance of establishing their al¬ 
legations. In my opinion, there is some 
justification for this complaint. It ap¬ 
pears from the record that the appel¬ 
lants had filed a lengthy written state¬ 
ment in support of their objection, and 
this gave rise to several i>oints, which 
had not yet been put in issue, nor had 
the parties been given time to produce 
evidence in support of their respective 
cases. The only question before the 
Court at this stage was whether Mr. 
Niamat Khan was justified in passing 
the interim order requiring the appel¬ 
lants to deposit the amount in question 
in the Court till the adjudication of 
their claim as lien-holders. 

For this purpose, it seems to me, it 
was not necessary for the learned Judge 
to enter into an elaborate examination 
of the appellants’ claim and pronounce 
himself so emphatically on the merits. 
Under S. 185, all that the Court has to 
see is: (1) whether the person against 
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whom the order is sought to be made is 
a contributoi*y, trustee, receiver, banker, 
agent, or officer of the company; (2) 
whether such person has in his hands 
any money, property or documents to 
which the company is prima facie en¬ 
titled; and (3) whether in the circum¬ 
stances it is just and convenient that 
he should be directed to deliver, trans¬ 
fer or surrender it. 

In this case, there is no question that 
the appellants, being the Managing 
Agents, were officers of the Company, 
and the appellants’ own statement was 
sufficient to make out a pnma facie 
case as to the money in question being 
the property of the Company. It was 
not denied that in May 1927, when the 
provisional Liquidator was appointed to 
take charge of the assets of the Com- 
nany the books of the Company showed 
a cash balance of Rs. 47,667-7-9, m 
the hands of the appellants as Manag¬ 
ing Agents. Nor is there any dispute 
about the small sum of Rs. 8-7-0 bemg 
the property of the Company. The ap¬ 
pellants however seek to ret^ , 
amount on the allegation that they have 
got a lien on it for remuneration at the 
rate of Rs. 3,000 per mensem, though 
they admit that they never drew this 
remuneration during the that the 

Company was in existence. They claim 
a further Uen for certain expenses al- 
^leo-ed to have been incurred by them 
on behalf of the Company, though it 
is conceded that this expenditure is not 
entered in the books of the Company. 
It may be, that the appellants will 
succeed eventually in establishing their 
claim, but there can be no manner or 
doubt that on their own admissions, ana 
in view of the fact that the appel^nts 
live mostly in Calcutta and elsewnere, 
outside the jurisdiction of the Court, 
i'- was absolutely necessary to take steps 
for the interim preservation and ^o- 
tection of the amount involved. The 
[learned Officiating District Judp,. Mr. 
Niamat Khan, was therefore fully justi¬ 
fied in ordering that the amount be 
iktpt in custodia legis till the decision 
of the dispute, when it wiU be made 
lover to whichever party is found en- 

was'argued that S 185 does not 
apply to a case in which a Iiot is 
claimed on the property of the Com¬ 
pany, even though the daimant is an 
officer of the Company. But the ^c ion 
does not lay down any such absolute 
bar It gives the Court summary power 
m take iteps to preserve pendente lite 
tL^operty which pnma facie appears 
lo it to belong to the Company, and 


protect it from misappropriation or 
waste by persons who stand, or have 
stood, in a fiduciary position towards it- 
The Court has a discretion to take 
summary action in the matter, and, as 
observed by Lindley in his Treatise on 
the Law of Companies, Vol. 2, p. 940, 
the Court will e.xercise this discretion 
“wherever it can do so without in¬ 
justice.” In my opinion, no injustice is 
likely to be caused to any party if the 
order of Mr. Niamat Klian is made 
absolute. Mr. Kishen Dayal relied 
strongly on Chid-dtnbcifciTH (Zhettiov v. 
Tlnnevclly Sarangapani Sugar Mills Co, 
Ltd. (1), but the facts of that case 
were materially different from those of 
the case before me. There, the claimant 
was not an officer of the Company, but 
was a mortgagee in possession of a cer¬ 
tain sugar factory, who had advanced 
moneys for its working expenses on 
condition that he was to be placed m 
possession of the factory until the money 
advanced by him with interest was paid 
off, and was also to receive a commis¬ 
sion on the proceeds of the sugar sold. 
The status of the claimant in that case 
as a secured creditor had been admitted 
by the Company before it went into 
liquidation and possession had been 
actually delivered to him before he had 
advanced the money for working trw 
factory. On these facts it was_ held, 
and rightly if I may say so with all 
respect .that S. 185 was inapplicable. 
But as stated above, the circumstances 
of the present case, as admitted by the 
appellants themselves, are very dis¬ 
similar and it cannot be said here that 
the summary powers of the Court were 
unjustly exercised by Mr. Niamat Khan. 

It may also be pointed out that, 
apart from S. 185, Companies Act, 
the Court possesses ample powers ex 
debito justitiae to pass interim orders 
for protection and preservation of the 
subject-matter in dispute, pending the 
result of the litigation. See in tms 
connexion Ss. 94, 151 and O. 39 

and O. 40, Civil P. C., read with R. 95 
of the rules framed by this Court under 
the Companies Act. Mr. Kishen Dayal, 
while admitting that the circumstances 
of the case are such that some steps 
should be taken to safeguard the money 
suggeste^i tliat the ends of justice would 
be met by ordering the appellants to 
furnish security for payment of the 
amount in dispute, in the event of their 
claim as lien-holders bemg disallowed 
after investigation. But in view of the 
past conduct of the appellants I am 
not prepared to ac cede to this r equest. 
1. (1908) 31 Mad 123=18 M L J 251. 
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It appears,^ that on 13th June 1930, 
an ad interim order was passed by this 
Court granting a stay of the order of 
the lower Court, on condition of the ap¬ 
pellants furnisliing security for Rupees 
47,000 odd. The appellants do not own 
any property in the Punjab or at Delhi 
and offered security of immovable pro¬ 
perty in the United Provinces, and it 
took several months for the property to 
be valued and the deed of hypothecation 

4 1 requisite court-fee and 

registered. Indeed it is alleged by Mr. 
Jagan Nath that tliis security bond is 
incomplete even now. Mr. KishenDayal 
disputes the correctness of the assertion 
and states that the bond was registered 
in^ November 1930. I do not however 
think it necessary to enquire into the 
matter at this stage. It will suffice to 
say that that security-bond, even if 
It was properly executed, will lapse to¬ 
day with the decision of tliis appeal, 
and it will take several months before 
another bond of this kind can be pro- 
executed. The appellants have 
had the disputed money in their posses¬ 
sion for nearly five years now, and they 
niust^ put it in the custody of Court 
pending decision of the dispute. 

For the foregoing reasons, I accept 
the appeal to tliis extent, that in lieu of 
the order of the District Judge, dated 
126th May 1930, directing the appellants 
to pay the sum of Rs. 47,675-14-9, 
into the Imperial Bank of India, Delhi, 
to the account of the Official Liquidator, 

*1 order the appellants to deposit within 
one month from this date the aforesaid 
sum in the Imperial Bank of India, 
Delhi, to the credit of the District 
Judge, DelM. The amount shall be 
kept in a fixed deposit in the name of 
the District Judge, and on the adjudi¬ 
cation of the claim of the appellants as 
lien-holders it shall be paid to wliich- 
ever party is found entitled to it. 
Having regard to all the circumstances 
I leave the parties to bear their own 
costs in this Court. Both counsel have 
been directed to cause their respective 
.clients to appear before the District 
Judge, Delhi, on 4th April 1932, when 
the learned Judge will fix a date in the 
following week for framing the neces¬ 
sary issues. He shall then adjojirn the 
hearing to a suitable date in the month 
of May 1932, when evidence for both 
parties shall be recorded from day to 
day. 

K.S. Order accordingly. 


Sedh Mal V. Murli Dhar (Tek Chand, J.) 

A, I R. 1933 Lahore 440 

Tek Chard and Coldstream, JJ. 
Sedh Mal —Defendant—Appellant. 


V. 

Murli Dhar-Salig Kam —Plaintiffs— 
Respondents. 

First Appeal No. 868 of 1930, De¬ 
cided on 15th March 1933, from decree 
of Senior Sub-Judge, Delhi, D/- 4th Feb¬ 
ruary 1930. 

(a) Civil P. C. (1908), O. 37, R. 3—Suit on 

hundis Defendant failing to show that hun- 
dis Without consideration—Leave to dc* 

fend should not be granted. 

Where in a suit on hundis, the defendant him- 
self showed that the hundis were not without 
considerati6n: 

Held: that he could not Lo granted leave to de¬ 
fend the suit. [p 441 q i] 

(b) Civil P. C. (1908), S. 34—Hundia not 
carrying interest—Future interest need not 
be allowed—Interest. 

In a suit on hundis which do not carry interest 
it is a sound and judicial exercise of discretion 
not to allow future interest. [P 441 0 1] 

Shamair Chand and ^rishan Swarup- 
—for Appellant. 

Gauri Shankar and Kirpa Bam Bajaj 
—for Respondents. 

Tek Chand, J. —The plaintiff brought 
a suit under O. 37, Civil P. C., to re¬ 
cover Rs. 7,600, on foot of four hundis 
which had been drawn by the defendant: 
in favour of the plaintiff on 30th May 
1929, and which were payable on dif¬ 
ferent dates. ^ The amount secured on* 
the hundis did not carry any interest. 
The defendant applied under R. 3, 
O. 37, for leave to appear and defend, 
the suit on the merits. The learned 
Subordinate Judge refused this prayer 
and has passed a decree for Rs. 7,600 
in favour of the plaintiff against the 
defendant. From this decree the- 
defendant has preferred a first appeal in 
this Court and the only ground urged 
is that in the circumstances of the case 
leave to defend should have been grant¬ 
ed to him. The plaintiff has filed a. 
cross-appeal urging that the lower Court 
should have allowed him future interest 
from the date of the suit till realization 
of the amount decreed. 

The defendant admitted the execution, 
of the hundis and in the application, 
which he presented under R. 3 he stated 
that there were dealings of sale and' 
purchase of grain between the parties, 
and that on 30th May 1929, the plain¬ 
tiff represented to him that on going: 
into the accounts, Rs, 7,600 was due^ 
by him to the plaintiff and as he had 
not got sufficient cash at the time, he- 
executed the hundis in question. He* 
accordingly pleaded that the hundis were 
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“fictitious” and that he had not received 
any cash consideration therefor. He also 
urged that the suit was incompetent 
as the defendant liimself liad brought a 
suit for rendition of accounts against 
the plaintiff which was pending at the 
time in the Court of another Subordi¬ 
nate Judge at Delhi. Along with this 
he filed a copy of the plaint in the suit 
for rendition of accounts which he had 
instituted against the plaintiff. It is 
admitted in para. 9 of that plaint, that 
it was agreed between the parties that 
the present defendant should draw up 
huncUs for Rs. 7,600, in favour of the 
present plaintiff and that the amount 
should be credited to his account. The 
plaintiff in his replication stated that 
he had given credit to the defendant 
for Rs. 7,600, in the account. 

It will thus appear that on the defen¬ 
dant’s own showing the hundis were 
not without consideration and that his 
application did not fall within the pur¬ 
view of R. 3, O. 37. In my opinion, 
the lower Court was justified in refusing 
to grant the defendant leave to defend 
the suit. I have no doubt that the siiif 
has been properly decreed and that the 
defendant’s appeal is without force, and 
must be dismissed with costs. As stated 
already, the' hundis in question did not 
carry interest. In these circumstances 
the learned Subordinate Judge appears 
to have exercised his discretion m a 
sound and judicial manner in not allow¬ 
ing future interest. The cross-appeal by 
the plaintiff also fails and must be dis¬ 
missed with costs. 

Coldstream, J .—I agree. 

K.S. Order accordingly. 


A. I. R. 1933 Lahore 441 

Bhide, J. 

Sher Mohammad —Judgment-debtor 
Appellant. 



Bhagioan Das —Decree-holder — Res¬ 
pondent. 

Misc. Second Appeal No. 1651 of 
1932, Decided on ISfch March 1933, from 
order of Addl. Dist. Judge, Lyallpur, D/- 


^^Punjib^AlienaHon of Land Act (13 of 1900), 
S 16—Land belonging to member of agricul¬ 
tural tribe—Collector ordering execution of 
for satisfaction of decree acts only as 

mrnr.lerUrofficer-Civll P. C. (1908), S. 47. 

In execution of a decree an application was 
made to attach certain land. The matter was 
referred to tbo Collector with a view to arrange 
for temporary lease as the land belonged to a 
member of an agricultural tnbe. The Collector 
suggested that portion of the land be leased for 
two years. This was not accepted by the decree- 


holder at first and his application was consigned 
to the record room. But ho applied under S. 151, 
Civil 1’. O., for restoration and tbo Court without 
issuing notice to judgment-debtor passed order 
that the land be leased for two years and the re¬ 
cords were sent to the Collector for necessary ac¬ 
tion. Tbcijudgment-debtor filed objections by an 
application under S. 47, Civil P. C., but it was 
dismissed on the ground that the Court had be¬ 
come functus ollicio after the order passed on re¬ 
ceipt of Collector’s pcopos.al: 

Held: that the Collector was acting only as a 
ministerial officer, that as mutation was not 
affected by the Collector, the decree could not be 
said to have been satisfied and that it was open 
to the judgment-debtor to raise the objections: 
AIR 192S Lah 475, Jiel on; A I It 1931 Lah 141 
and AIR 1929 Lah 121, Dist. (P 442 C 1] 

Acchru Bam —for Appellant. 

S. C. Manchanda —for Respondent. 


Judgment .—In the course of execu¬ 
tion proceedings relating to a decree 
dated 20th April 1915, an application 
was made on 19th October 1928 for the 
attachment of certain land. The matter 
was referred to the Collector with a 
view to arrange for a temporary lease, 
as the land, being the property of a 
member of an agricultural tribe, was 
not liable to be sold. The Collector re¬ 
ported on 21st February 1929, that 
some of the land belonging to the 
judgment-debtor might be leased for 
two years in satisfaction of the decree. 
The decree-holder however refused to 
agree to the proposal of the Collector 
with the result that the application for 
execution was consigned to the record 
room on 21st February 1929. A little 
later however on the same day, the 
decree-holder applied for the case being 
restored under S. 151, Civil P. C., on 
the ground that a fresh application for 
execution would have been barred under 
S. 48, Ci\il P. C. The Court acceded 
to this request and restored the appli¬ 
cation without issuing any notice to the 
judgment-debtor. It then proceeded to 
pass an order that the land be leased 
for two years in accordance with the 
proposal of the Collector and the decree 
be held to be satisfied. The record was 
accordingly sent to the Collector for 
necessary action being taken. But on 
13th June 1930, the judgrnent-debtor 
put in an application objecting to the 
restoration of the case under S. 151. 
Civil P. C., as referred to above and 
followed the same by another applica¬ 
tion dated 24th June 1930, in wluch he 
urged that the land which the Collector 
had recommended for lease was dir- 
ferent to the one which had been at¬ 
tached and that no proceedings shouKl 

have been taken on the 

the decree-holder dated 19th October 
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1928, inasmuch as it was barred under 
the provisions of S. 48, Civil P. C- 
This application, which purported to 
be filed under S. 47, Civil P. C., was 
dismissed by the executing Court and 
the decision was upheld by the Addi¬ 
tional District Judge on the ground 
that the Court had become functus offi- 
■cio after it had passed the order dated 
21st February 1929, by which the pro¬ 
posal of the Collector was accepted and 
the record was sent to liim for neces¬ 
sary action being taken. 

In support of this decision the learned 
Additional District Judge has only relied 
on two authorities, namely Ka/ tar Singh 
V. Zorawar Singh (1) and Lajia Ram 
V. Mnnshi Ram (2). Neither of these 
authorities appears to me to be in point. 
In the former case, an application had 
been made by the judgment-debtor for 
restitution of property alleged to have 
been delivered in excess of what had 
been sold and it was held that the 
application was not one relating to exe¬ 
cution, discharge or satisfaction of the 
decree. In the present case no such 
question arises. In Kartar Singh v. 
Zorawar Singh (1) the land did not 
belong to a member of an agricultural 
tribe and was liable to be sold. The 
proposal of the Collector was made 
under S. 72, Civil P. C., and it was 
held that after the civil Court had de¬ 
cided to authorize the Collector to pro¬ 
vide the satisfaction of the decree, the 
subsequent proceedings are to be taken 
by the Collector and the ci\dl Court 
became functus officio thereafter.^ This 
case is clearly distinguishable as in the 
present instance the land of the judg¬ 
ment-debtor could not be sold in view 
of the provisions of S. 16, Punjab 
Alienation of Land Act. As pointed out 
in A. /. R. 1928 Lah^ 475, in cases 
of the present type where land is not 
liable to be sold and a lease is ordered 
for the satisfaction of the decree, the 
Collector acts merely as a ministerial 
officer. In the present instance it is 
admitted that although the record had 
been sent to the Collector, no mutation 
had yet been sanctioned and possession 
had also not been delivered. It was 
only after the delivery of possession that 
it could have been said that the decree 
had been fully satisfied. It \yas there¬ 
fore clearly open to the judgment- 
debtor when he filed the applications 
dated 13th June 1930, and 24th June 
1930, to raise objections to the order 
passed by the Court on 21st February 

1929. As pointed out already, no notice 

1. A I R 1929 Lali 121=113 I C TtS. 

2. A I R 1931 Lab 141=131 I C 274. 


even had been issued to the judgment- 
debtor before the case was restored 
under S. 151, Civil P. C., and he had 
no opportunity of objecting to the res¬ 
toration of the case. 

I must accordingly accept this ap¬ 
peal and setting aside the orders of the 
Courts below remand the case to the 
executing Court for disposal of the 
objections raised by the judgment-deb¬ 
tor in his two applications referred to 
above. Costs will follow the final deci¬ 


sion. 

K.S. 


Appeal accepted. 


\ 
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Tek Chand and Monroe, JJ. 

Mukand Lai —Plaintiff—Appellant. 

V. 

lilalhotra Bank, Ha/izahad —Defend¬ 
ant—Respondent. 

Second Appeal No. 182 of 1932, De¬ 
cided on 8th March 1933, from decree of 
Disfc. Judge, Gujranwala, D/- 2nd Novem¬ 
ber 1931. , . ^ « ..V 

Co'operative Societies Act (1912), S. 42 (6) 
—Civil Court has jurisdiction to decide whe¬ 
ther certain person is member of Bank or 
not—Liquidator is given power only to deter¬ 
mine contribution to be made by member. 

Only a person who by becoming a member and 
adhering to known rules must be treated as hav¬ 
ing given up his right of ac<iess to the civil Court. 
The liquidator is given the power to determine 
the contribution to be made by a member; but he 
is not given power to tdetermine whether a parti¬ 
cular person is a member or not. And if anyone 
disputes his membership, the dispute can be de¬ 
cided by a civil Court: AIR 1918 All 419 and 
AIR 1920 Bom 62, Dist; A I J? 1931 Nag 
Relon. tP 443 Cl. 2] 

S. L. Puri —for Appellant, 

Ghulam Mohyuddin —for Respondent. 

Judgment. — The defendant-respon¬ 
dent was appointed liquidator of the 
Malhotra Bank of Hafizabad, a co¬ 
operative society and in the course of 
winding up, holding that the plamuff 
was a member of the Bank, ordered him 
to pay the sum of Rs. 225. The plaiii- 
tiff brought a suit in the Court of the 
Subordinate Judge of the Hafizabad 
Tahsil, for a declaration that the liqui¬ 
dator’s order was null and void on the 
ground that the plaintiff was not a 
member of the Bank; the learned 
Subor^nate Judge held that the plam- 
tiff was not a member of the Bank and 
that the liquidator’s order was ultra 
viies: the District Judge on appeal 
set aside the order of the lower Court 
and dismissed the suit, holding that 
the civil Courts had no jurisdiction to 
try the fact whether the plaintiff was 
a inembeT of tlie Bank or not: this case 



1933 


Mt. Umran V. Khushi 


Lahore 443 


now comes before ns in second appeal 
at the instance of the plaintiff and the 
only issue to be decided is whether the 
finding of the learned District Judge 
is correct. This finding is based on 
S. 42 (6), Co-operative Societies Act, 
which provides that: 

“ save in so far as is hereinafter expressly provid¬ 
ed, no civil Court shall have any jurisdiction in 
respect of any matter connected with the dissolu¬ 
tion of a registered Society under this Act.” 

The contention for the liquidator i? 
that this very sweeping provision takes 
away the power of the civil Courts to 
decide the question whether the plain¬ 
tiff was a member of society. Prima 
facie the proposition is an unreasonable 
one it is one tiling to say that a person 
who by becoming a member of a society 
and adhering to known rules must be 
treated as having given up his right 
of access to the civil Courts, but a 
very different thing to say that everyone 
without any consent should be subject 
to the decision of the liquidator. The 
provisions of sub-S. (6) cannot be read 
in isolation from the substantive pro¬ 
visions of the earlier sub-sections which 
define the powers of a liquidator: ; he is 
given power to determine the contribu¬ 
tion to be made by a member, but he 
is not given power to determine whe¬ 
ther a particular person is a member 
and if anyone disputes his membership, 
the dispute must be decided by some 
tribunal before any question of con¬ 
tribution can arise. The learned Dis¬ 
trict Judge has discussed the authori¬ 
ties and has quoted in support of his 
view; Mathura Prasad v. Sheo Balak 
*(1) and Ganpat Ram Rao v. Krishna 
Das Padmanabh (2), and deeming these 
decisions to be in conflict with A. I. R. 
1931 Nag. 48, admittedly a decision 
on the point before him, has refused 
to follow the latter in which Ganpat 
Ram Rao v. Krishna Das Padmanabh 
(2) was cited and distinguished. In 
Mathura Prasad v. Sheo Balak (1) 
there was no controversy about the 
membership of the plaintiffs “persons 
who were members of the society and 
had received advances”: the question 
at issue was the nature of the plain¬ 
tiffs’ liability on the basis of their mem¬ 
bership. In Ganpat Ram Rao v. Krishna 
Das Padmanabh (2) the fact of mem¬ 
bership was not questioned and in re¬ 
ferring to Mathura Prasad v. Sheo 
Balak (1), Macleod, C. J., said: 

“thonglitbe liquidator may be probably wrong 
in passing an order, sti ll if tbo order waa on e 

1. A I R 1918 All 419=42 I C 968=40 All 
89* 

2. A X B 1920 Bom 62=57 I 0 423=44 Bom 
682. 


wilbin S. 42 of tlie Act, the civil Court has no 
option but to enforce it” 
and he added; 

“of eonrse. if the liquidator passes an order which 
docs not come within S. 42 that is a difiorent 


matter altogether.” 

It was not contended before us that 
power to determine the question of 
membersliip is given by S.^ 42 and, in 
my opinion, such a power is not given 
by the section cither expressly or by 
implication: so that if Ganpat Ram 
Rao V. Krishna Das Padmanabh (2) 
is applied to the present case, it de¬ 
feats, not supports the defendant’s con¬ 
tention. Therefore wliile the two cases 
cited, dealing with disputes between 
members and the liquidator, cannot be 
treated as binding authorities in the 
present case, the learned Judge’s dicta 
supports the plaintiff’s case. In A. I-R- 
1931 Nag. 48, the findings of the lower 
Courts were to the effect that the plain¬ 
tiffs were not members: in second ap¬ 
peal tliis finding of fact was adopted 
by Findlay J. C., and he held that no 
order for contribution could be made 
against the plaintiffs by the liquidator: 
in the course of his judgment, he said: 

" Hci-e the liquidator has assumed jurisdiction 
over the plaintiff.^, who were not and have never 
been members of hjs Society. Were I to put 
on the provision contained in S. 42 (G) the cons¬ 
truction 1 have been asked to put by the appel- 
lant, an extraordinary state of affairs would arise. 
The liquidator could proceed against any body 
and everybody irrespective of the fact that ho 
had never been a member of the Society and yea 
the civil Courts would have no juri-«dictiou to 


’ive relief.” . 

Findlay J. C.’s discussion expressed 

the extravagance of the defendant s con¬ 
tention, and in my opinion, the issue oi 
membersliip .when raised, can be de¬ 
cided by the civil Courts. In the pre¬ 
sent case the learned Distnct_ Judge, 
having held that he liad no jurisdiction 
did not consider the merits of the case. 
1 would hold that he had jurisdiction 
and would accept the appeal and refer 
this case to him to be tried on the 
merits. The court-fee on 

wUl be refunded and ^ 

this appeal ought to be costo m the suit. 
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Addison and Agha Haidar, JJ. 

_ . T _ W #^114* 




KhusU and De 

First Appeal No. 2860 of 1927, lle- 

ded on 14th November 2lid' 

ee of Senior Sub-Judge, Gujiat, D/- 2nd 

ugust 1927. 
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Custom (Punjab)— Ancestral Land—Land 
recorded in names of brothers jointly in 
equal shares—Presumption is that it is an¬ 
cestral. 

A village wa^ abandoned but ^vas rofoundod in 
the yearlSO^^ A. D. Doth in lft57 and in 18G-S the 
fonr?ons of N were recorded as holding jointly in 
equal ‘;hare=: 

Held : that the land must be hold to have been 
acquired by H and not by h'S son«iand that it was 
ancestral in the hand of H's grandson. 

[■p 444 C 1, 2) 

I\[elir Chand —for Appellants. 

Mul-and Lai Puri and Bishen Narain 
—for Besponclents. 

Addison, J, — Muhammad Bakhsb 
died on 3rd February 1904, and was 
succeeded by his widow, Mt. Umran, 
defendant 1. She had made a gift of 
the land in suit to her daughter, Mt. 
Saro, defendant 2, by a registered deed 
dated 24th March 1927. The plaintiffs, 
who are the near collaterals of Mu¬ 
hammad Bakhsh, have sued for a de¬ 
claration that as the land is ancestral it 
should be held that after the death of 
Mt. Umran their reversionary rights 
would not be affected by the gift. The 
defendants denied the ancestral nature 
of the property. They further pleaded 
that the mother gifted the property to 
her daughter according to an oral tvill 
of her husband Muhammad Bakhsh and 
that the daughter had been kept as a 
khanadamad in accordance with Mu- 
liammad Bakhsh’s wishes and directions. 
The Court below has held that the pro¬ 
perty is ancestral, that there was no 
oral will of Muhammad Bakhsh and 
that there was no question of a khana¬ 
damad being appointed in the present 
case, i The suit was therefore decreed 
and against this decision the defendants 
have preferred this appeal. 

The only matter argued before us 
was that it had not been proved that 
the property was ancestral qua the 
plaintiffs. In my judgment there is 
ample evidence of this. In the pedigree- 
table of 1868 there are certain remarks 
regarding the foundation of the village 
which are very important. These re¬ 
marks show that the village was aban¬ 
doned, but was refounded in the year 
1808 A. D. Both in 1857 and in 1868 
the four sons of Neka , namely, Jaida, 
Saida, Fazla and Gauhar are recorded 
as holding jointly in equal shares. Mu¬ 
hammad Bakhsh was the son of Jaida, 
and the present plaintiffs are the sons of 
Saida and Gauhar. Seeing that the 
fathers of Muhammad Bakhsh and the 
plaintiffs were' alive in 1868 it must be 
held that it was their father Neka and 
not they who acquired, the land when 
the village was refounded in 1808. 


There is no escape from this conclusioni 
and the result is that it was properly- 
held that the land was ancestral, i. e.,. 
that Neka occupied it. I would there¬ 
fore dismiss the appeal with costs. 

Agha Haidar, J .—I agree. 

K.S. Appeal dismissed. 
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Bhide, J. 

Sardar Ali Shah —Defendant—Appel¬ 
lant. 

V. 

Gehne Shah —Plaintiff — Bespondent. 

Second Appeal No. 1074 of 1932, De¬ 
cided on 25th January 1933, from decree 
of Dist. Judge, Ludhiana, D/- 17th June 
1932. 

Mahomedan Law—Takia—Status of Sajja- 
danashin is higher than that of rauttawali. 

The status of a Sajjadanashin is higher than that 
of a Muttawali. He is the head of the institution 
and as such is not only the teacher of religious 
doctrines and rules of life, but also the manager 
of the institution and the administrator of its 
charities. The Muttawali, on the other hand, is 
merely in charge of the secular aUairs of the insti¬ 
tution. He is a manager or a superintendent, 
but has no beneficial interest in the endowment 
and is not connected with the preaching of religi¬ 
ous doctrine?. The Sajjadanashin has all the 
powers of a Muttawali when there is no separate 
Muttawali, when a separate Muttawali is appoint¬ 
ed, these powers will naturally be exercised by the 
Muttawali. The Sajjadanashin is however still the 
head of the institution by virtue of bis office. 

IP 446 0 1 ] 

Nand Lai —for Appellant. 

J. N. Aggarioal and J. G. Sethi —for 
Respondent. 

Judgment. —There is a Mahomedan 
shrine known as Takia Shah Shohda u> 
Ludhiana Town to which considerable 
property is attached. The Sajjadam- 
shin and the Muttawali of this shrine 
arc elected by the “Bhek.”^ The last 
incumbent, who combined in himself 
both these offices was Jhandu Shah. 
He is said to have mismanaged the 
property and a suit was about to ^ 
instituted for his removal, but in the 
meantime lie died. After ^ liis deaths 
Sardar Ali Shah was appointed Sajja¬ 
danashin while Gahne Shah was ap¬ 
pointed Muttawali of the shnne. There 
has been a good deal of litigation with 
respect to these appointments, but Sar¬ 
dar Ali Shah and Gahne Shah have 
been eventually declared as the Sajja¬ 
danashin and the Muttawali respectively. 
Their rights inter se have however not 
yet been determined and. this was made 
clear in the order of Addison, J,, in Civil 
Revision No. 235 of 1931. At the time 
of appointment of Sardar AU Shah and 
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“Gahne Shall as Sajjadaiiashin and 
MuttawalL respectively, an agreement 
Avas drawn up as regerds their powers; 
hut differences arose as to the interpreta¬ 
tion of this document and suits were 
instituted by both against each other, 
praying for an injunction restraining 
the opposite party from interference 
with what they claimed to be their 
-exclusive rights. These suits were de¬ 
creed in part by the trial Court. Both 
parties appealed to the District Judge, 
who accepted the appeals of Gahne 
Shah and granted him the relief prayed 
for by him, while he dismissed the 
.appellant’s suit. From this decision the 
present appeals (Nos. 1074 and 1075 
of 1932) have been preferred by Sar¬ 
dar Ali Shah, the Sajjadanashin. The 
sole point for determination in these 
.appeals is the rights inter se of the 
.appellant and the respondent as the 
Sajjadanashin and the Muttawali res¬ 
pectively of Khankah Sliah Shohda. 
These rights must be determined in 
this case mainly on the basis of the 
^agreement between the parties referred 
to above .which has to be interpreted in 
the light of Mahomedan law on the sub¬ 
ject. The relevant portion of the agree¬ 
ment runs as follows: 

" I, Sain Sardar Ali Stall, chela of Sain Jhandu 
Shah, have been appointed Gaddi Nashin and I, 
Sain Gahni Shah, chela of Sain Jhandu Shah, 
'have been appointed cashier, i. e.. Mutt wall (cus¬ 
todian) of the Khankah. We agree that we will 
keep the property, attached to the Khankah as 
■wakf as of old and run a laugar for fakirs and 
the poor. We will •manage the entire property of 
the gaddi in the best way for the original objects 
•of the wakf. We will propagate the teachings and 
•doctrines of the Madaria sect like our predecessors. 
For all these purposes and the entire management 
we shall remain under the supervision of Sain 
■Sardar Ali Shah. If in some matter difference of 
•opinion arises between us, the successors, the 
matter shall be referred to Pir Mohammad, resi¬ 
dent of Hassowal, and Sain Chandi Shah of Lud¬ 
hiana. If they do not like to give their opinion, 
the matter shall be referred to the leaders of the 
Bhek (fraternity) and the panchayat. The Gaddi- 
uashin shall not be competent to remove the 
Muttawali on account of the latter’s misconduct 
and disobedience without the consent of the Bhek 
-and the panchayat of the proprietors of the vil-, 
lages concerned. Hence, we have executed this 
agreement in favour of the Bhek, so that it may 
serve as au authority. Today the Bhek and lead¬ 
ing persons have tied turbans on our heads, on 
the aforesaid terms. We shall in every way 
abide by these terms. Hence, we have executed 
this agreement so that it may serve as an autho¬ 
rity.” 

It would appear from the above that 
although both the Sajjadanashin and 
the Muttawali were made responsible in 
a. general way for the carrying out of 
the object of the trust and for its proper 


management Sardar AU Shah alone 
was vested with ‘‘power of supemdsion” 
(nigranil. The appellant’s conlcnlion 
is that “nigrani” (supervision) neces¬ 
sarily implied control and that the res¬ 
pondent is no more than a mere sub¬ 
ordinate, who is bound to manage the 
properties attached to the Khankah ac¬ 
cording to the orders or instructions of 
the appellant. The respondent, on the 
other hand, contends that he stands on 
an equal footing with the appellant and 
is in any case not subject to the control 
of the appellant as regards the secular 
management of properties of the 
Khankah which vests solely in liim as 
the Muttawali. The decision of this 
issue rests mainly on the interpretation 
of the clause relating to “supervision,” 
which occurs in the agreement referred 
to above. The clause runs as follows: 

‘‘ Aur in jumla aijhraz aur intizant va .’sarin' 
jam lie liye Sain Sardar Ali Shah he zer niijrani 
rehentje." 

This has been translated above as 
follows: “And for all these purposes 
and for the whole management we shall 
remain under the supervision of Sardar 
Ali Shah.” The wording is not liappy, 
but the meaning seems to be clear 
enough. Sardar Ali Shah alone is given 
the power of supervision and it was 
obviously intended that Gahne Slxali 
in the discharge of his duties as a 
Muttawali, should be subject to the 
“supervision” of appellant. The con¬ 
tention of the respondent that he stands 
on an equal footing with the appellant 
cannot therefore be accepted. The 
agreement however does not unfortu¬ 
nately define the precise scope of this 
power of supervision and tlie question 
is not free from difficulty. To decide 
this question we must ascertain what 
are the duties and the status of the 
Sajjadanashin and the Muttawali res¬ 
pectively. The agreement does not spe¬ 
cify the duties of the Sajjadanashin 
and the Muttawali, and in the absence 
of such specification, we must look to 
the Mahomedan law for the purpose. 
The distinction between the status and 
duties of a Sajjadanashin and a Mutta¬ 
wali was considered by the Calcutta 
High Court in Piran v. Abdul Kurim 
(1). The, view taken therein was fol¬ 
lowed by that Court again in Secy, 
of State V. Mohideen (2) and was cited 
with approval by their Lordships of the 
Privy Council in Vidya Varuthl v. 
Balusa wami Aiyar (3 ). A Division 

1. (1892) 19 Cal 203. 

2. (1900) 27 Cal 674. 

a. A I R 1922 P C 128=66 I C 161=48 I A 
802=44 Mad 887 (P C). 
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Bench of this Court had also occasion 
to consider the distinction in a case to 
which tile appellant and the respondent 
in this case wore parties and which is 
reported as Gilitic Shnk w Alaiila Shah 
(4). The ^jist of the leading authorities 
on the subject has been summarized as 
follows in tiic laf.cr ruling: vide p. 635 
of 125 /. C. : 

“Suflii'i’ it to say that the Sajjada is the head 
of the insUlntion. the superior of the endowment 
the teacher of religious doctrines and rule-; of life 
and the nianaccr of the institution and the ad¬ 
ministrator of its charities. He is not only a 
Muttawali butalso aspiritual precepiorand curator 
of the shrine whcic bis ancestor is buried. Tho 
^Muttwali has charc:o of the secular affairs of the 
enclowinotit. a nieio n a iaget or superintendent 
appointed to administer the affairs of tho endow¬ 
ment and only a procurator having no beneficial 
interest.” 

It will be clear from the above that 
the status of a Sajjadanashin is higher 
than that of a Muttawali. He is the 
head of the institution and as such is 
not only the teacher of religious doc¬ 
trines and rules of life, but also the 
manager of the institution and the ad¬ 
ministrator of its charities. The Mutta¬ 
wali, on the other hand, is^ merely in 
charge of the secular affairs of the 
institution. He is a manager or a 
superintendent, but has no beneficial 
interest in the endowment and is not 
connected with the preaching of reli¬ 
gious doctrines. It will be^ thus ob¬ 
served that the Sajjadanashin has all 
the powers of a Muttawali, when there 
is no separate Muttawali. ^ When a 
separate Muttawali is appointed, these 
powers will naturally be exercised by 
the Muttawali. The Sajjadanashin is 
however still the head the institution 
I by virtue of his ofifice and the agree- 
Liicnt between the parties referred to 
above, in so far as it gives powers of 
supervision to the Sajjadanashin, seenis 
to be in keeping with the relative posi¬ 
tion of the Sajjadanashin and the Mutta¬ 
wali under Mahomedan law. The agree¬ 
ment however makes it clear that the 
Sajjadanashin will not have the power 
to remove the Muttawali from office 
ior misconduct or disobedience and in 
case of a dilference of opinion, the mat¬ 
ter must be referred to the referees 
named in the agreement and eventually 
to the bhek and the panchayat of the 
proprietary body, if necessary. It seems 
to me therefore that subject to this 
qualification, the management of pro¬ 
perties by the respondent, as a Mutta¬ 
wali, must be considered to be subject 
to the “supervision*’ of the Sajjadana¬ 
shin. This supervision must ne cessarily 
“4rA“FE,T930'LS“728^iy5 I C 638. 


involve a certain amount of control,— 
though of a limited character. For 
instance, for the exercise of this right 
of supervision, it may be necessary for 
the Sajjadanashin to inspect accounts, 
or acquaint himself with the details of 
the management and to see how it is 
working. He would therefore be, I 
think, within his rights, in requiring 
the respondent to submit accounts or to 
furnish necessary information; and to 
issue suitable directions, when necessary. 

To hold that “nigrani” (supervision) 
does no imply even such control, would be 
to reduce the Sajjadanashin to the posi¬ 
tion of a mere spectator and such an 
interpretation would not, in my opinion, 
be in keeping either with the spirit of 
the agreement or the relative status of 
the Sajjadanashin and the Muttawali 
under Mahomedan law. 

The learned counsel for the respon¬ 
dent urged that the appellant had him¬ 
self admitted in Ex. P-1, an applica¬ 
tion filed by him in a previous case, 
that the respondent Gahne Shah was 
the sole manager of the institution. But 
it has been pointed out by the trial 
Court that this admission was made by 
the appellant owing to deception prac¬ 
tised on him and was withdrawn sub¬ 
sequently. In the circumstances the ad¬ 
mission cannot be attached any im¬ 
portance. Ex. P-16 to which reference 
was made by the learned counsel for 
the respondent, also does not appear to 
be of any significance, so far as the 
point now in dispute is concerned. The 
question which calls for decision in the 
present case must therefore be decided, 
as stated already, on the basis of the 
agreement between the parties and the 
Mahomedan law. (The judgment then 
considered certain matters which are 
not necessary to this report and con¬ 
cluded). I accept both the appeals in 
part and grant a decree in each of the 
suits brought by the appellant and the 
respondent as follows: That Gahne Shah 
as the Muttawali of the Khankha is 
entitled to manage all the properties 
(including offerings) attached to the 
Khankah. Sardar Ali Shah, the Sajja- 
danashiu is not entitled to interfere 
directly with the details of the manage¬ 
ment ; but he shall be entitled to exer¬ 
cise supervision over the management 
of the said properties and to do such 
acts as may be necessary for that pur¬ 
pose, e. g., to call for infori^tion, ac¬ 
counts, etc., and also to issue such 
directions thereupon as he may consider 
necessary to safeguard the interests of 
the Khankha. Gahne Shah shall be 
bound to carry out the directions so 
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issued unless he considers them impro¬ 
per, in wliich case he shall liave the 
right to refer the matter for decision 
to the referees named in the agreement 
dated 27th October 1922. and in the 
last resort to the bhck, etc., as pro¬ 
vided in that agreement. In the suit 
instituted by Gahne Shah he is also 
granted in addition an injunction against 
Sardar Alt Shah that the latter shall 
not interfere with the management ex¬ 
cept by way of supervision in the manner 
stated above. In view of all the cir¬ 
cumstances I direct that both the parties 
slrall. bear their costs throughout in 
both the suits. 

Y.S. Appeals partly allowed. 


for Rs. 13,167 plus Rs. 1,304 costs, 
by Fateh Chand, Rs. 8,500 plus Rupees 
784 costs and Harditia Mal-Mehr Chand 
Rs. 13,000 plus Rs. 1,321 costs. These 
decree-holders applied that Haziira 
Singh should be made personally liable 
under these decrees on the ground that 
considerable property belonging to Indar 
Singh had come to Ms hands and he 
had not applied it properly. The learn¬ 
ed Senior Subordinate Judge came to 
the conclusion that Hazura Singh ought 
to account for Rs. 35,037-13-6, and 
only gave him credit for Rs. 1,800 
paid to one Dhannu Singh on account 
of a debt. The appellant’s counsel 
urges that the property in the hands of 
Mt. Chand Kaur who apparently has 


A. I. R. 1933 Lahore 447 

Currie, J. 

Sazura Singh Judgment-debtor 
Appellant. 


V. 

Kishan Singh and another— Decree- 

holders—Respondents. 

Misc. First Appeal No. 789 of 1932, 
Decided on 11th January 1933, from de¬ 
cision of Senior Sub-Judge, Ferozepore, 
D/- 5th April 1932. 

(a) Practice—New ground cannot be taken 

at time of argument of appeal. ^ 

A ground-which is not taken in the lower Court 

nor even in the grounds of « 5? 

raised at time of argument. LP 

(b) Hindu Law— Debt—Son proved to have 

received assets from father—Onus is on son 
to prove the amount of assets received from 
father-Evidence Act (1872), S. 106 - Civil 
P. C. (1908), S. 52. 

■Where property in the hands of a son are sought 
to he proceeded for debts of the father, if it is 
proved that the son has received certain assets 
from the father, onus is on the son to give details 
information regarding the property received: 3 
Mad 359; 12 I C 253; 35 I O 224 and AIR m4 
Mad 466, Ref. ^ 2] 

Jagan Nath Aggarwal, Asa Nam Aggar- 
toal and Kartar Singh —for Appellant. 
Mehr Chand Mahajan —for Bospon- 


^ Judgment .—This judgment mU ^s- 
pose of Civil Appeals Nos. 78^ 790 
and 791 of 1932. Indar Singh, the 
father of the appellant, Hazura Singh, 
was a man of some substance in the 
Muktsar Tahsil, but apparently in finan¬ 
cial difficulties. Three decrees had been 
obtained against the appellant, Hazura 
iSingh, and Mt. Chand Kaur. his step¬ 
mother on account of debts due from 
Indar Singh. The decrees were to be 
realized from the property of Indar 
■Singh in the hands of Hazura Smgh 
and Mt. Chand ^ur.. These de^ees 
were held by Kishen Singh and others 


received, 250 ghumaons or one-fifth of 
the property of her deceased husband, 
was also liable and should be proceeded 
against. This ground however was never 
taken before the Senior Subordinate 
Judge and even now it does not appear 
in the grounds of appeal. Mt. Cliand 
Kaur is not a party to these proceed¬ 
ings. I am not prepared to consider it 
now. 

The next point raised is that Hazura 
Singh cannot be made personally liable 
as there is still property of Indar Singh 
which can be proceeded against. In tMs 
connexion it is urged that the decree- 
holders could realize their decrees by 
proceeding against certain self-acquired 
immovable property of Indar Singh 
situated at Muktsar. It appears that 
there were 100 ghumaons of land, at 
Muktsar wMch were the self-acquired 
property of Indar Singh, but prior to 
his death he had already mortgaged 
50 ghumaons. It is clear tliat tMs pro¬ 
perty is not liable to attaclimcnt and 
s^e though Hazura Singh can be called 
to account for the income he receives 
from it. There is nothing to show that 
there is any other property against 
which the decree-holders could pro¬ 
ceed. I would now consider the various 
items discussed by the learned Senior 
Subordinate Judge. It may be noted 
here that Hazura Singh’s position 
throughout was that he had received 
no property belonging to his father. He 
however did not put himself in the 
witness-box though he was specially in 
a position to give evidence as to the 
facts which were peculiarly within Ms 
own knowledge, and as Mr. Mehr 
Chand Mahajan urges, the onus la> 
heavily on him to give detailed in¬ 
formation regarding the property tha * 
he had received since it hac 
been established that he had re¬ 
ceived certain assets from his father: 
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see Alagaluri Ganidiah v. Narayana 
Riuigiaji (1), Ranchode Das v. Krishna 
Das (2), Rajah of Kalahasti v. Prayag 
Dossjee Vara (3) and Ansavalathammal 
V. Janaki Animal (4). (After discussing 
the evidence, the judgment concluded). 
I therefore accept the appeal to the 
extent of modifying the order of the 
learned Senior Subordinate Judge by 
reducing the amount for wMch the judg¬ 
ment-debtor will be personally liable from 
Rs. 33,237-13-6 to Rs. 17,653-11-6. 
As the appeal has only been very par¬ 
tially successful I leave the parties to 
bear their own costs. 

K S. __ Order modified. 

1. (1881) 3”Mad'’359. 

2. (1911) 12 I C 253. 

-3. (191G) 35 I C 224. 

1. A I R 1924 Mad 466=79 I C 894. 
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Tek Chand, J. 

Prabhu Das Suri and another —Plain¬ 
tiffs—Appellants. 

V. 

The Law Reporters^ Ltd. —Defendants 
—Respondents. 

Misc. First Appeal No. 1554 of 1932, 
Decided on 7th February 1933, from 
■order of Addl. Dist. Judge, Lahore, D/- 
31st August 1932. 

Civil P. C. (1908), O. 39, R. 1—No irre¬ 
parable injury to plaintiff by non-issue of 
temporary injunction — Plaintiff’s interest 
amply protected otherwise—Temporary in¬ 
junction was rightly refused. 

In a suit for injunction restraining the infringe¬ 
ment of copyright and damages the plaintiff 
sought for issue of a temporary injunction res¬ 
training the defendants from selling their books, 
pending the disposal of the suit. The injury 
with which the plaintiffs were threatened was 
not irreparable, and the Judge had amply safe¬ 
guarded their interests by directing the defendants 
to keep separate and regular accounts of the sale 
of their book which they were ordered to produce 
in Court, if .and when called upon to do so: 

Held', that the interests of justice did not re¬ 
quire the issue of a temporary injunction. 

(.P 449 C 2] 

Shamair Chand and Qahul Chand —for 
Appellants. 

Nawal Kishore and Charanjiva Lai 
Aggarwal —for Respondents. 

Jiulgment .—This is a plaintiffs’ ap¬ 
peal under O. 43, R. 1 (r), against the 
order of the Additional District Judge^. 
Lahore, refusing an application for 
grant of a temporary injunction. The 
relevant facts are that the plaintiffs are 
the proprietors, printers and publishers 
of a monthly legal journal known as 
the “Lahore Law Times,” which has 
been publishing inter alia judgments in 


revenue cases decided by the Financial 
Commissioners, Punjab, in 1921, and 
subsequent years. The annual subscrip¬ 
tion of the journal is Rs. 5. In August 
1932 the defendants compiled, printed and 
published a book called “Current Pun¬ 
jab Case Law, Part C, Revenue Rulings 
(Consolidated) 1914-1931.” The price 
originally fixed by the defendants for 
the book was Rs. 10 per copy, but it 
was reduced later on to Rs. 8. Shortly 
after the publication of the defendants’ 
book, the plaintiffs brought a suit in the 
Court of the Additional District Judge, 
Lahore, alleging tliat the defendantshad 
infringed their copyright by copying 
from the plaintiff’s journal a large num¬ 
ber of judgments of the Financial Com¬ 
missioners for the year 1921-1931, and 
praying for issue of a perpetual injunc¬ 
tion restraining the defendants from 
infringing the plaintiffs’ copyright and 
directing them to render account of 
copies of the “Revenue Rulings” pub¬ 
lished by them, and pay to the plaintiffs 
the price of the copies sold and deliver 
the copies wliich are still in their pos¬ 
session. The suit has not proceeded 
beyond the preliminary stages; even 
the written statement has not been filed. 
Along with the plaint, the plaintiffs 
filed an application under O. 39, R. 2, 
S. 151, Civil P. C., for issue of a 
temporary injunction restraining the 
defendants, from selling any copies of 
their book till the decision of the suit. 
The learned Additional District Judge 
has dismissed this application being 
of opinion that 

“it was difficult for him at this stage to grant 
the temporary injunction without going further 
into the merits of the case.” 

He has however passed an order 
directing the defendants to keep regular 
accounts of the publication and sale of 
their book and to produce them in 
Court, if and when required, for inspec¬ 
tion and audit, if necessary. ’The de¬ 
fendants have submitted to this order 
but the plaintiffs have preferred a mis¬ 
cellaneous appeal in this Court. In 
arguing the case Mr. Shamair Chand 
for the appellants and Mr. Nawal Kis¬ 
hore for the respondents have addressed 
me largely on the merits of the dispute 
between the parties. For obvious rea¬ 
sons, it is not desirable, even if it were 
possible, for me to express an opimon 
on the merits at this stage of the litiga¬ 
tion, and I purposely refrain from dis¬ 
cussing them here. 

In order to determine whether the 
interest of Justice require that a tem¬ 
porary injunction in the terms prayed 
for should issue at this stage, it is 
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necessary to bear in mind a few facts 
which are not in dispute. The first 
point worth noticing is that besides the 
rulings of the Financial Commissioners 
and the head notes, which the defen¬ 
dants are alleged to have copied from 
the plaintiffs’ publication, the Lahore 
Law Times, contains a variety of other 
material, e. g., Circular Orders of the 
High Court, Notifications issued by the 
Punjab Government; Xotificaiionsissued 
by the Government of India; Statutes 
of the Imperial Parliament concerning 
British India; Acts of the Indian Legis¬ 
lature; Acts of the Punjab Local Legis¬ 
lative Council: Regulations; ai^ Ordi¬ 
nances issued by the Governor-General. 
Admittedly none of this material has 
been incorporated in the defendants 
book, which purports to be a consoh- 
dated reprint of revenue rulings only. 
Secondly, the Lahore Law Times has 
published revenue judgments ot ilie 
Financial Commissioners only, and these 
for the years 1921 to 1931. The de¬ 
fendants^ book, on the other hand, pur- 
ports to contain the revenue rulings ot 
the Financial Commissioners, as well as 
those of the Punjab Chief Court and 
the Lahore High Court, from 1914 to 
1931. A further fact to be borne in 
mind is that the issues of the Lahore 
Law Times from which piracy is al- 
leffed to have been committed arc ot 
past years and the suit is not concerned 
^xith. the issues of the journal for the 
current year. Therefore the 
publication will affect (if at all) the 
sale of the “back numbers of the 
plaintiffs* journal. The record contains 
no indication as to the number of copies 
of the “back numbers” of the Lahore 
Law Times sold in the current year or 
recent years, nor have the plaintiffs led 
any other evidence, from which the 
•extent of the loss which is likely to be 
eaused to them, could be estimated. 

Again, it is common ground between 
the parties that within a couple of months 
of the publication of the defendants 
hook the plaintiffs themselves brought 
om k book called the “Lahore J-aw 

Times Revenue a^cial 

is a reprint of the rinanciai 

Commissioners’ Revenue Rulings for 

1921 to 1931, and also contains their 

rulLigs from 1914 to 1920 The price 

■of tMs book is Rs. 5 which is lower 

than that of the defendants book. 

•conceded that with this book in the 

market the actual damage to the plam- 

dffs which was likely to be caused by 

the'defendants’ pubUcation, will sub- 

•stantially reduced. On these facts I 

lave no doubt that the plauiuffs have 
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failed to make out a case for issue of 
a temporary injunction restraining the 
defendants from selling their ^ books, 
pending the disposal of the suit. The 
injury with which the plaintiff's say they 
arc threatened is not irreparable, and 
the learned Additional District Judge 
has amply safeguarded their interests 
by directing the defendants to keep 
separate and regular accounts of the 
sale of their book which they shall 
produce in Court, if and when called 
upon to do so. In my opinion the order 
of the learned Judge is eminently just 
and reasonable and must be maintained. 

I accordingly dismiss this appeal, but 
having regard to all the circumstances 
leave the panics to bear their own costs 
in this Court. 

Before concluding this judgment I 
wish to make it clear that nothing con¬ 
tained in this judgment shall be taken 
as an indication of the opinion of this 
Court on the merits of the dispute Dct- 
weeu the parties, which have yet to be 
determined by the trial Court on such 
evidence as the parties might produce 
before it. I wish also to remark that- 
this decision shall not debar the plain¬ 
tiffs from applying, and the trial Court 
for granting, a temporary injunclion at 
a later stage of the litigation if in the 
light of fresh materials which may be 
brought on the record it thinks it neces¬ 
sary to do so in order to protect the 
rights of the parlies. In my opinion the 
C 3 .se is one whicli sliould, be decided 
with as little delay as possible. I there¬ 
fore direct counsel for both parties to 
cause their respective clients to appear 
before the Additional District Judge, 
Lahore, on 13th February 1933, when 
the learned Judge shall fix an early date 
for the filing of the written statement 
by the respondents and the framing of 
issues. The evidence in this case shall 
be recorded on a convenient date in 
March or April when the hearing shall 
proceed from day to day. The Assistant 
Registrar shall take steps to transimt 
the record to the Additional District 
Judge, Lahore, with as little delay as 
possible. 

Appeal dismissed, 
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Tbk Chand and Coldstream, JJ. 

Qasim Ali —Appellant. 

V. 

Kalyan Das and anothei Respon- 

^®”‘seoond Appeal No. 1628 of 1931. 
Decided on 16th March 193d. 



450 Lahore Qasim Ali v. Kalyan Das (Tek Chand, J.) 1933 


Limitation Act (1908), Arts. 11 and 120 — 
Attachment of property in execution of de* 
cree—Objection toattachment on basis of gift- 
deed in favour of objector—Order that at¬ 
tachment was not properly effected and that 
property should be released — Subsequent 
formal order acceoting objection of claimant 
— Suit to declare gift as fictitious and fraudu* 
lent is not suit under O. 21. R. 63. Civil P. C. 
and is governed by Art. 12C and not by Art. 11, 
Lim. Act—Civil P. C. (1908), O. 21. R. 63. 

An attachment of property efiected in execu¬ 
tion of a decree >vas held not to have been effect¬ 
ed in accordance with law and the property was 
released. An objection to the attachment filed by 
a claimant on thcba«i.« of a gift deed in his favour 
was subsequent to the above orler formally ac¬ 
cepted. More than a year after this order a suic 
was filed to declare the gitl-deed a.s fictitious and 
fraudulent: 

HfUV. that the suit was not one under O. 21, 
R. G3. Civil P. C., and as such Art. 11, Lim. Act, 
did not apply. 

Held further: that the provisions of Art. 11 do 
not apply unless there has been an attachment in 
the manner provided by the Code, that as there 
was no valid attachment. Art. 11 did not apply 
and that the suit was governed by Art. 120: A III 
1923 P C 139, i?cZ on. [P 450 C 2] 

J\Ichy Chand — iov Appellant. 

Shaniciir Chand — for Respondents. 

Tck Chand, J .—This appeal arises 
out of a suit instituted by plaintiff- 
respondent for a declaration that the 
gift of property in dispute, by defen¬ 
dant 1, Ladika alias Jafar Ali in favour 
of his minor son Qasam Ali, defen¬ 
dant 2, made by means of a registered 
deed dated 20lh March 1925 had been 
effected with a view to defeat and delay 
the creditors of defendant 1, and was 
null and void and ineffectual against 
them. The suit was decreed by the 
Subordinate Judge and on appeal the 
learned District Judge lias conhrmed 
the decree. Qasam Ali, defendant 2. 
has preferred a second appeal in this 
Court and the only question argued on 
his Ijehalf is tliat the suit was barred 
by time. The relevant facts are tliat 
the plaintiff. Kalian Das, obtained a 
decree against Ladika, defendant 1, for 
Rs. 7,419-11-0, on the basis of a 
mortgage. The decree provided that 
if the decretal amount could not be 
realized in full from the mortgaged 
property, the decree-holder shall be en¬ 
titled to recover the balance from the 
other property of defendant 1. A sum 
of Rs. 3,684, onlv was realized by the 
sale of the mortgaged property and 
proceedings were started to have the 
Other property of the judgment-debtor 
sold. On 25th April 1928, the e.xecut- 
ing Court ordered attachment of the 
property in suit and a warrant 
issued. It api>ears however that the 


attachment was not effected in the man¬ 
ner prescribed by law, and on 11th 
October 1928. the executing Court held 
that no attachment liad in fact taken 
place and ordered tliat the property be 
released. In the meantime, Qasam Ali 
the minor son of the judgment-debtor 
Ladika, had filed an objection urging 
that the property, for the attachment of 
which orders Iiad been passed, did not 
belong to the judgment-debtor, but 
had been transferred by him to the 
objector by means of the deed of gift 
e.xecuted and registered on 20th March 
1925. The executing Court passed an 
order formally accepting the objection 
on the two-fold ground that there had 
l>een no proper attachment and that 
the objector had become the owner 
under the gift-deed aforesaid. 

It is contended on behalf of the ap¬ 
pellant that the present suit, which was 
brought on 6th January 1930,^ was 
barred by time under Art. 11, Limita¬ 
tion Act, as it had been instituted more 
than one year from the date on which 
his objection was allowed by the exe¬ 
cuting Court. In my opinion this con¬ 
tention is without force and has been 
rightly rejected by the Courts below. 
In the first place, the smt does not 
purport to be, nor is it in fact, one 
under O. 21, R.^ 63, Civil P. C., and 
therefore the provisions of Art. 11 to not 
applv. Secondly, the executing Court had 
held'that no valid statement of the pro¬ 
perty in dispute had been effected in ac¬ 
cordance with law, and had orderedits re¬ 
lease. For this reason also the case is not 
governed bv .Art. 11. It has been 
ruled by their Lordships of the Pri\;y 
Council’that the provisions of that arti¬ 
cle do not apply unless there has l^en 
an attachment in the manner prescribed 
by the Civil Procedure Code, even if 
an order for attachment has been made., 
and the claim or objection proceeded 
upon the belief that there had been an 
actual attachment: Muthiah Chetty y. 
Palojiiappa Chetty (1). The suit is 
one for declaration by a creditor to 
have it declared that the transfer by 
defendant 1 in favour of defendant 2 
was fictitious and was effected to de¬ 
fraud and delay the general body of the 
creditors of the so-called donor and is 
governed by Art. 120, under which it 
is well within time. The learned coun¬ 
sel for the appellant did not chaUenge 
before us the finding of the Courts 
below on the merits. I hold therefore 
t hat the plaindff*s suit has been rightly , 

1. A I R 1928 P C 139=109 I C 626=65 I A* 

256=51 Mad 349 (P C). 
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decreed and that this appeal is without 
force and must be dismissed with costs. 
Coldstream, J. —I agree. 

K.S. Avv^o.1 dismissed. 
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Tapp, J. 

Natliii Bavi and others —Plaintiffs— 
Appellants. 

V. 

J[It. Dhan Devi —Defendant—Respon¬ 
dent. 

Second Appeal No. 813 of 1932, De¬ 
cided on 21st November 1932, from de¬ 
cree of Addl. Dist. Judge, Ferozepore, 
D/- 8th March 1032. 

(a) PardanaGhin Lady-Definition of—Wo¬ 
man who is not inexperienced and who ap¬ 
pears in Courts and before Registration and 
Revenue Officers is not pardanasbin lady. 

A iiardauasbin lady is “a woman of rank living 
in seclusion, .shut in tho zenana, having no com¬ 
munication e:^ccpt from behind the parda with 
any male person save a few privileged relations 
and dependant?;’’ but a lady who is not an inex¬ 
perienced woman and who appears in Court and 
before Registration and Revenue Officers is not a 
pardanasbin lady: AIR 1929 Lah 300. Ref. 

[P 451 C 21 

(b) Pardanasbin Lady—Document executed 
by—Essentials for validity stated. 

In the case of a document executed by aparda- 
nashin woman and which is challenged, it must 
be shown that the executant was in a position to 

obtain disinterested and independent advice. 

[P 451 C 21 

(c) Civil P. C. (1908), S. 100—Finding that 
lady is not pardanasbin is one of fact, 

A finding that a lady is not a pardanasbin lady 
is a finding of fact and cannot be challenged in 
second appeal. IP 462 C Ij 

Fakir Chand and i?am Dal Anand —for 
Appellants. 

Shamair Chand and Mohammad Amin 
—for Respondent. 

Judgment. — This second appeal 
arises out of a suit brought by Nathu 
Ram, plaintiff-respondent, for a declara¬ 
tion that he was the owner of 20 kanals 
8 marlas of Land and a half-share in the 
compound of a well with other appurte¬ 
nant rights by virtue of a gift made by 
Mt. Dlmn Devi, defendant-appellant, in 
favour of his son, Milkhi Ram, out of 
natural love and affection. Milkhi Ram 
having died without issue on 20th 
February 1928, the property devolved 
by inheritance on his mother who trans¬ 
ferred her rights in the property by 
a registered deed to the plaintiff, her 
husband. Mt. Dhan Devi inter alia 
denied having made any grit and 
pleaded that she was pardanasbin and 
that if such a gift had been ^de it 
was under undue influence. The trial 
Court having held that there was no 


valid gift and that undue influence had 
been exercised dismissed the suit. On 
appeal the learned Additional District 
Judge set aside this dismissal and de¬ 
creed the suit, leaving parties, to bear 
their own costs. 

The lower appellate Court in a well 
considered judgment has dealt with all 
the facts and it is unnecessary to reca¬ 
pitulate these. Suffice it to say that the 
oral and decumentary evidence leaves 
no room for doubt as found by the 
learned Judge of the appellate Court,, 
that Mt. Dlian Devi did make a grit 
of the property in suit in favour of 
Milkhi Ram some time prior to her 
application of 24th June 1925, for 
mutation of names. This was for some 
reason or another very considerably de¬ 
layed by the revenue authorities and on, 
coming up for attestation on 23rd 
February 1928, three days after the 
death of Milklii Ram, Mt. Dhan Devi 
seized the opportunity of resiling from 
it. Mutation was finally refused on 27th 
May 1928, but this cannot in any way 
aft'ect the' act of Mt. Dhan Deri a? 
declared in her application of 24th 
June 1925, and ratified by her in her 
statement of that date before the Tahsil- 
dar and again in the presence of the 
Revenue Officer on 9th December 1926, 
when the mutation came up for attes¬ 
tation, but was deferred for the attend¬ 
ance of certain other persons. 

The only other question arising for 
consideration is whether the gift was 
brought about by any undue influence. 
On this point and as to whether Mt. 
Dhan Devi can be regarded as a par- 
danashin the lower appellate Court ha? 
found in the negative. In its opinion 
the finding of the trial Court on the 
question of undue influence appeared to 
based more on sentiment and con¬ 
jectures than upon a proper considera¬ 
tion of the evidence. A perusal of the 
judgment of the trial Court enables me 
to endorse this opinion. It has been 
laid down that in the case of a docu¬ 
ment executed by a pardanashin woman 
and wLich is challenged, it must be 
shown that the executant was in a 
position to obtain disinterested and in¬ 
dependent advice. In the present case 
the claim of Mt. Dhan Devi to be a 
pardanashin has not been established. 
On the contrary the learned Additional 
District Judge has found that she is not 
an inexperienced woman and^ has appear¬ 
ed in Courts and before Registration and 
Revenue Officers. Such a woman would 
hardly f^ll within^ the^ category of “a 
woman of rank living in seclusion, shut 
in the zenana, having no communication ', 
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except from behind the parda with any 
male person save a few privileged rela¬ 
tions and dependants” : Fayas-ud-din v. 
Kiiiab-ud-din (1). It may also be ob¬ 
served that the conclusion of the lower 
appellate Court that Mt. Dhan Devi is 
not pardanashin is a finding of fact. 
In my judgment the view taken by the 
lower appellate Court is correct and 
should iiot be disturbed. The appeal is 
accordingly dismissed with costs. 

K.S. Appeal dismissed. 

1. A I R 1029 Lali 309=110 I C 899=10 Lah 
761. 
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Broadway, J. 

Udmi Ram —Defendant— Petitioner. 

V. 

Dunja Das —Plaintiff—Opposite Party. 
Civil Revn. Petn. No. 612 of 1932, 
Decided on 27th March 1933. 

(a) Oaths Act (1873), S. 10 Defendant 
agreeing to decree being passed if plaintiff 
takes oath in presence of six specified persons 
—Only five persons present—Defendant is 
entitled to object to administration of oath 
without sixth person. 

Whore defendant agrees to a decree being passed 
against him in case plaintiff takes oath in presence 
of six specified persons but only five of such per¬ 
sons arc prcseiR, he is entitled to object to the 
administration of the oath in the absence of the 
sixth per.son. And the objection being perfectly 
valid one no inferences can be drawn against the 
defendant. [P 453 C 11 

(b) Provincial Small Cause Courts Act (9 of 
1887), S. 25 —Small Cause suit—Judge de¬ 
parting from usual procedure for conduct of 
such suit cannot fall back on provisions of 
such procedure to suit his convenience—Prac¬ 
tice. 

If a Judge of Small Cause Court chooses to de¬ 
part from the procedure laid down for the con¬ 
duct of cases in such a Court, ho should not fall 
back on the provisions of that procedure in order 
to suit his own convenience. 

In a small cause suit the Judge framed an issue 
and placed the onus on the plaintiff. When both 
plaintiff and defendant had closed the case and 
the judgment was to be delivered, the Judge 
changed the onus on to the defendant and asked 
him whether ho had any objection to the same. 
The defendant replied that he had no objection 
but that he should be allowed to examine his re¬ 
maining witnesses in case the onus was shifted. 
The Judge shifted the onus on to the defendant 
but w’ithout allowing him to examine his wit- 
nessess decreed the suit: 

J/cW: that the defendant should bo allowed to 
examine his witnesses. L? 453 0 1] 

Shamair Chand —for Petitioner. 

Gobind Ravi Khaima — for Oppo¬ 
site Party. 

Judgment. —This petition for revision 
has arisen out of a suit brought by one 
Durga Das, a pleader of Hissar, for the 


recovery of Rs. 20 from the defendant, 
Udmi Ram, on the allegation that this 
amount represented the balance of a 
fee which Udmi Ram had undertaken 
to pay him to conduct certain litigation. 
The pica set up by Udmi Ram was that 
he had paid the fee in full; that he had 
made certain further payments which 
the plaintiff refused to account for and 
that the suit was a counterblast on the 
part of^ the plaintiff on Udmi Ram 
threatening to make an application under 
the Legal Practitioners Act. The suit 
was of a small cause nature and was 
heard by the Small Cause Court Judge. 
Hissar. On the date fixed for hearing 
instead of proceeding to deal with the 
case as a small cause, the presiding 
officer thought fit to settle an issue the 
onus of which was obviously placed on 
the plaintiff to prove how much money 
was still outstanding and due to him. 
The defendant later on at the next 
hearing produced certain evidence and 
after some of his witnesses had been 
examined, a proposal was made that the 
plaintiff should take an oath in the 
presence of six other legal practitioners, 
who were named, and that if he on that 
oath said that the money was due, the 
defendant would pay the amount then 
and there- The Court then adjourned 
the case and appointed a member of the 
Bar as Commissioner for the admini¬ 
stration of the oath. At the appointed 
time out of the six legal practitioners 
named, only five were present and the 
defendant objected to the absence of 
the sixth and said that the administra¬ 
tion of the oath in the presence of five 
only would not be a compliance with the 
agreement arrived at. The oath was there¬ 
fore not administered. At the following 
hearing an order was passed to the effect 
that there were no other witnesses for 
the defendant present and therefore his 
case should be closed. The plaintiff 
also closed his case and the Court was 
proceeding to judgment. The Court 
then came to the conclusion that the 
issue had been wrongly settled and 
therefore asked the defendant if he had 
any objection to the alteration of the 
issue so as to place the onus on him to 
prove that he had made the payment. 
The defendant replied that he had no 
objection, but that if the onus were 
shifted, he should be allowed to produce 
his remaining witnesses. The presiding 
officer of the Court refused to allow 
any further evidence and shifting the 
onus on to the defendant, proceeded to 
decree the suit. 

It is against this decree that this 
petition has been lodged and in support 
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of it Mr. Shamair Chand has pointed 
out that the case being a small cause, 
it could have been decided at the first 
hearing without framing any formal 
issue, but that inasmuch as the Court 
had departed from the ordinary proce¬ 
dure prescribed for the conduct of srriall 
cause cases, it was incumbent on him, 
in the circumstances of this case, to 
allow the production of the evidence 
after failure to administer the oath. He 
also commented on the view expressed by 
the learned Judge, Small Cause Cotirt 
in relation to the objection taken by the 
defendant to the oath being adminis¬ 
tered in the presence of five out of the 
six persons named. I may say at once 
that this objection was a perfectly valid 
one and that the path could not have 
been administered in the absence of the 
sixth gentleman without the consent of 
the defendant, so that as that would 
have been a breach of the conditions on 
which the oath was to be taken, no 
inferences against the defendant should 
therefore have been made. In my judg¬ 
ment the Court below acted wrongly in 
not allowing the defendant to produce 
the evidence he desired to produce when 
he was asked if he had any objection to 
(the change of the onus in the case. It 
a Judge of Small Cause Court chooses 
'to depart from the procedure laid down 
ifor the conduct of cases in such a 
1 Court, it is obvious that he should not 
fall back on the provisions of that proce¬ 
dure in order to suit his own con¬ 
venience. I therefore accept this peti¬ 
tion, set aside the decree and remand 
the case to the Judge, Small Cause 
Court at Hissar, in order that the de¬ 
fendant may be allowed to produce the 
evidence that was refused on 8th August 
1932. The case will proceed as from 
that date. Costs will follow the event, 
g’ Petition accepted 
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Broadway, C. J. and Abdul Qadtr, J. 
Durga DatuJagan Nath Defendants 

—Appellants. 

V. 

B. J. Wood & Co. Delhi—Pl&intiSs— 

Appeal No. 1722 of 1926, De¬ 
cided on 19th December 1932, from final 
decree of Sub-Judge, First Class, Delhi, 
D/- 3l8t March 1926. 

(a) Contract—C. I. F. contract—Payment to 
be made by purchaser against tender of docu- 
menls— Documents not tendered mnd pods 
tendered refused by purchaser — Purchaser 

is not guilty of breach. . * *i. * 

■When payment is to be made against the ten¬ 


der of documents and not against the tender of 
goods and when none of the relevant documcn 
is tendered at the time of the payment but only 
the goods are tendered, the purchaser commits no 
breach of the contract in not taking up the goods: 

A 11{ 1925 Lah 74 and A I li 1930 Lnh GlO.Re/; 
Manbrc Sacc]iarinc Co Ltd v. Corii 
Ltd. (1910) / K D 198, Rcl on. 

(b) Evidence Act (1872). S. 92 (4)-OraI 
agreement to vary terms of document. 

When contract is not required by law to bo 
in writing and has not been registered, an oral 
agreement can be set up to vary the 

contract. ,, 1^ ^ 

(c) Contract—Seller allowed by agreement 

to substitute for shipping documents his own 
invoice and such agreement acted on by pa^ 

ties—Agreement is lawful. 

Where by the agreement between the parties, i 

was agreed the vendors should convey the a 

partcular place and the payment was to made 
on the presentation of their own invoice P 

the shipping documents and the parties had been 

acting upon this agreement for a long t‘njc; 

Hfld: that the agreement was a lawuil one and 

that it was not a normal C, 1. F. qi 

\OBO Lah dlO, lief. IP 45a C 1. 2] 

Shamair Chand Kanshi Nath Ag- 

garwal —for Appella-nts. 

Mehr Chand ]\Iahajan and Bern ha.) 

Mahajan—iox Respondenta. 

Broadway, C. Messrs. R. J. 

Wood & Co. of Delhi, arc a firm of 
merchants of imported goods from 
London and had had dealings extending 
over a considerable period w-ith Messrs. 
Durga Datt-Jagaii Nath, cloth mcr- 
chants of Delhi. The present appeal 
has arisen out of a suit brought ^ 
plaintiff firm against Messrs. Ourga 
Datt-lagan Nath, for recovery of 
Rs 19,000, with interest for failure to 
take delivery of goods ordered on two 
indents Nos. 164, dated 12th December 

1919, and 212, dated 9th February 

1920. The defendants contested their 
liability, but the trial Court, on 22nd 
June 1925, held that they had been 
guilty of a breach of contract and pass¬ 
ed a preliminary decree adjourning the 
case for an- examination of the accounts 
in order to arrive at the amount or 
compensation to which the plaintift firm 
was entitled. This preliminary decree 
was appealed against by Messrs. Durga 
Datt-Jagan Nath, and was set aside by 
a Division Bench of this Court on 25tn 
February 1926, the case being returned 
to the trial Court to be disposed ot in 
accordance with law. The trial Court 
then proceeded to examine the accouius 
and passed a decree in favour ot the 
plaintiff firm against the defendants tor 
Rs. 15,730, with interest 

six per cent per annum from 
of suit till date of realization. Defen¬ 
dants were also directed to pay to the 
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plaintiff firm the sum of Rs. 1,662-8-0 
as costs. It is against this decree that 
the present appeal had I>een hied and, 
on behalf of the appellants, we have 
been addressed by Mr. Shamair Cliand 
wlulc Mr. Mchr Chand Mahajan, has 
supported the decree on behalf of the 
respondent firm. 

The learned counsel have taken us 
tliroug'h all the oral and documentary' 
evidence on the record and it has been 
urged by Mr. Shamair Cliand for the 
appellants that the contracts forming 
the basis of the suit being what are 
known as C. 1. F. contracts, it was 
absolutely essential tliat the sellers, i. e., 
the respondent firm, should have ten¬ 
dered the draft referred to in Cl. (1) 
together ivith the relative shipping 
documents, wliich was admittedly not 
done and that therefore the tender of 
the goods themselves was not a legal 
and valid tender aud that therefore the 
respondent firm was the party who 
broke the contract. He also contended 
that, haidng regard to the words used 
in para, land 3 of the said indents, there 
had been no such breach of contract 
on the part of the appellants as gave the 
respondent firm the right to re-sell the 
goods, and, finally, he urged the re¬ 
sale took place after such inordinate 
delay as to disentitle the respondent 
firm from claiming any damages what¬ 
ever. In support of his first conten¬ 
tion the learned counsel for the appel¬ 
lants cited inter alia, Hira Lai v. Go- 
wardhaii Das, A. /. R. 1925 Lah. 74. 
Gopal Cliand Sham Lai v. Jacob 
Behrens & Sons, A. /. R. 1930 Lah. 640 
and Manbre Saccharine Co. Ltd. v. 
Corn Products Co. Ltd. (1) in which 
it has been laid down that, when pay¬ 
ment was to be made against the tender 
of document and not against the tender 
of goods and when none of the rele¬ 
vant documents were tendered at the 
time of the pa^mient, but only the 
goods were tendered, the purchaser 
committed no breach of the contract in 
not taking up the goods. Tliis propo¬ 
sition was conceded by Mr. Mahajan 
for the plaintiff firm, who however urged 
that their contracts were not normal 
C. I. F. ones inasmuch as the parties 
had agreed that the respondent firm 
should release the goods at the Indian 
Port and bring them up to Delhi and 
that the goods themselves should be 
tendered in Delhi when payment was 
to be demanded. 

It was urged that this agreement 

modifyin g_the te rms of the original 

1. (1919) 1 K B 198=83 L J K B 402=35 

T L R 94=24 Com Cas 89=120 L T 113. 


contract was evidenced by the past 
d^Ungs between the parties, dealings 
which liad extended over many years, 
and was also evidenced by facts proved 
in connexion with the particular tran- 
^ctions in question. In this connexion 
It is necessary to point out that the 
goods ordered were “shirtings” known 
as D. 1, the monopoly of which 

was held by the respondent lirm. By 
Indent No. 164 the appellants had 
agreed to purchase five bales of these 
shirtings of the August shipment and 
five bales of the same of September 
shipment. Under Indent No. 212, the 
appellants had agreed to purchase six 
bales of October shipment, five bales 
of November shipment and seven bales 
of Dcc€ml>er shipment. In the case of 
each of these sMpments the respondent 
finn carried the goods to Dellii and 
then fonvarded their own invoice to the 
appellants asking them to make pay¬ 
ment and take delivery of tlie goods. 
In the case of the six bales of the 
October shipment the goods were paid 
for and delivery taken. In connexion 
wdth Indent No. 164 the first consign¬ 
ment, i. e., the August shipment, was 
actually shipped in June. The invoice 
was fonvarded to the appellants in July 
1920. The covering letter Ex. P-20 
shows that they were to make payment 
to the National Bank of India witliin 
godowm due date, the godowm due date 
being 30 days sight. The appellants 
replied (Ex. P-33) acknowledging the 
receipt of the said invoice and pointing 
out that the bales had been shipped 
prior to the time contracted for and 
asked for an extension of the due date 
in terms of the contract. Time was 
accordingly extended by the respondent 
firm on 2nd August 1920. (Ex. P-27), 
The appellants wrote again to the res¬ 
pondent firm asking to be informed as 
to what the exact due date was 
(Ex. P-34) and were informed by 
Ex, P-28 that the due date was 30th 
September 1920. Admittedly the in¬ 
voices relating to the remaining con¬ 
signments were received by the appel¬ 
lants who however did not apparently, 
take any further steps in the matter and 
it was urged on behalf of the respon¬ 
dent firm that all their correspondence 
in connexion with the first consignment 
of five bales and their subsequent ac¬ 
ceptance* of the invoices in connexion 
with the other consignments had re¬ 
cognized the existence of the agree¬ 
ment modifying the actual terms of the 
contract, and that they were therefore 
bound to make the payments and their 
failure to do so formed a breach of 
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contract on their part. Tliat, under 
iprov. 4, S. 92, E\idence Act, such an 
I oral agreement as is set up in this case 
was not prohibited appears to be clear. 
'The contracts in question were not re¬ 
quired by law to be in writing and had 
not been registered and could therefore 
be legally varied by an oral agreement 

modifying their terms. 

The existence of tins agreement has 
been set up by Mr. Sberiff. the Delhi 
head of the respondent firm, \vho has 
sworn that, in all the deaUngs between 
the parties extending over many years, 
it liad been agreed tltat the respondent 
firm should have the goods conveyed 
to Delhi and the payment should be 
demanded by the presentanon ot an 
invoice. There is no contra^ction of 
tMs statement on behalf of the appel¬ 
lants, not one of the several partners 
lia\ing gone into the witness box and 
further when called upon to produce 
their old books, either through one of 
the partners or some responsible em¬ 
ployee of their firm, all they did was 
to put into the witness box one Jnandu 
Mai, who claimed to work for them tor 
a long time and to have dealt with their 
indent business, but at the same time 
showed a remarkable ignorance of the 
dealings between the parties and stated 
tSt he had been unable to procure 
those- old books and was unable to 

identify the signatures 
indents. It has been urged with some 
force by Mr. Mahajan for the respon¬ 
dent firm that absence of these 

books, which have obviously been deli¬ 
berately %vithheld, raises ^ presumption 

that had they been produced they ^ ould 

have supported his clients case and 
would have shown beyond question tliat, 
although the contracts were duly en¬ 
tered on these indent forms, it had been 
agreed between the parues, and the 
.alreement had been acted upon through- 
thit deUvery should .be made of 
the’ goods in the manner in which the 
delivery was tendered in the ca^ of 
these transactions. A reference to 
«ar^ (1) of the indent shows clearly 
‘the sellers could, in case of need 
s?£stitute for the draft and relevant 
IhipSnT document their own invoice 
ind thii alternative was taken advantage 
of by the respondent firm m the case of 
■these transactions. In ,^ccor<^nce with 
this they alleged, and I 
lloroved the agreement referred .to al¬ 
ready. That such an agreement is law- 

^t^dered^'sSppS%y^^^^ 



In these circumstances, .1 consider 
that it has been shown in this case tlial 
the contracts in question were not nor¬ 
mal C. I. F. contracts and tliat the 
procedure carried out by the respon¬ 
dents was in conformity with the settled 
practice of the parties and the tendcr 
of the goods was valid and lawful. 
Mr. Sheriff has sworn defiiutely to the 
variation of the terms of the indents in 
this resi>ect and has sworn further tlnat 
this was the practice. To these definite 
allegations there is no rebuttal ot any 
kind and the absence from tne witness 
box of all the partners in the appellants 
firm, and their dcbl>erate withholding, 
of their account books, are strong in¬ 
dications that they realised tliat they 
were not in a position to deny or coti^- 

tradict the statement made by Mr. 

Sheriff. I agree therefore with 
Court in holding that the appellants 
committed breaches of these contiact^. 

I also agree that these . breaches ga\e 
the respondent linn the rieght to sell the. 
goods in accordance with the tenn^ of 

^^^^Xhe offer to deliver the goods them¬ 
selves was a valid tender under the 
contracts and the refusal 
very entitled the respondent film to take 
action under the tliird clause of .the 
fndents. The trial Court has tecogrttited 
that the re-sales were delayed. The 
delay however has l>een explained b 
Mr Sheriff who has stated tliat the 
delay wa? due to the non-co-opcration 
movement, wliich had seriously affeewd 
the price of piecegoods conung from 
En-land and that had the sales been 
made earlier, the loss would Itave been 
much greater. Here again, none of 
the apiSllants liave ventured to go mt^o 
the \^tness box to refute the statement 
Ind I find myself in ap^ment with the 

learned Subordinate Judge m 
that the explanation offered is one 
worthy of acceptance. There abso 
lutely^no rebuttal of their explanation 
and the statements made were easy ot 
refutation if they were not 
ance ^v^th facts. I "’ould tlierefoie hrfd 
that the re-sales were vahd. The loam 
ed counsel for the appellants 
to urge that the pnees were 
but he was obviously hampered by the 
absence of any material on the record 
on which to base his contention. Ad¬ 
mittedly, the appellants 
siderable dealings m these swings 

fatVpt’lMeSf Thel^ ^theThl^Je 

dedte?I?ely withheld and their ^on 

for so doing must ^ be tl^^ n° 

refutation of Mr. Sheriffs statement 
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could be found in them. In my judg¬ 
ment the findings arrived at by the trial 
Court are correct and I would therefore 
dismiss the appeal with costs. 

Abdul Qadir, J . —I agree. 

K.S. Appeal dismissed. 
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Tek Chand and Coldstream, JJ. 
Bachan Singh —■ Defendant — Appel¬ 
lant. 

V. 

Dharam Arth Bank, Nabha and an- 
othc) —Plaintiffs—Respondents. 

First Appeal No. 15S9 of 1927, De¬ 
cided on 21st March 1933, from decree of 
Senior Sub Judge, Ludhiana, D/- 30th 
April 1927. 

(a) Evidence Act (1872). S. 92 (3)—Money 
advanced on execution of promissory note 
and on certain conditions previously agreed 
upon—Promisor can prove circumstances in 
repudiation of his liability—Negotiable In¬ 
struments Act (1881), S. 120. 

Though S. 120, Negotiable Instruments Act, 
precludes the maker of promissory note from deny¬ 
ing the validity of the note, where money is not 
advanced as a simple loan unconditionally upon 
the promissory note, but is advanced after the 
note had been executed and on certain conditions 
previously agreed upon, the promisor is entitled 
to prove circumstances in repudiation of his liabi¬ 
lity. IP 457 Cl. 2] 

(b) Civil P. C. (1908), 0.29. R. 1—State 
Bank of Native State which is not corporation 
cannot sue in British Indian Court through 
its secretary or manager. 

A State Bank in a Native State which is not a 
corporation as distinct from the State or JIaharaja 
cannot sue in a British Indian Court through its 
secretary or manager. LP 457 C 21 

(c) Civil P. C. (1908), Ss. 84, 85 and 87— 
Person appointed to prosecute or institute suit 
in British Indian Court on behalf of State has 
locus standi to continue or file suit. 

When the Ruler of the State has severed his 
connesiou with the State, the Government can 
appoint a person to prosecute or institute suit in 
Briti.sh Indian Courts aud such person has locus 
standi to continue or file suits, and the fact that 
such an appointment is made after a plaint has 
been put into Court will not render it ineffective 
provided that it is put into Court within the pe¬ 
riod of limitation: 25 All 636, Ref. [P 458 C ll 

(d) Benami—Promissory note executed by 
benamidar for purchase of property for State 
—Ruler severing connexion with State—Ad¬ 
ministrator appointed to file or continue suits 
cannot recover money from benamidar. 

For the purchase of property for the Ruler of 
a State, a promissory note was executed by the ap¬ 
pellant to raise the amount for the purchase and 
the loan was advanced by the State Bank knowing 
the object for which it was advanced. The Ruler 
severed his connexion with the State and the ad¬ 
ministrator who was appointed to file or continue 
suit on behalf of the State filed a suit on the pro¬ 
missory note against the benamidar: 


Held: that no suit would, lie on behalf of the- 
State for the recovery of the debt acknowledged 
by the promissory note, the money having been 
applied to the purchase of the property for the 
State and that the State had no claim upon its 
benamidar for a return of money. [P 458 C 2] 

J. N. Aggarwal, J. L. Kapur and 
Jhanda Singh — for Appellant. 

Badri Das and Shamair Chand —for 
Respondents. 

Coldstream, J. — On 8th October 
1921, in accordance with an arrange¬ 
ment between the present appellant, 
Sardar Bachan Singh, a lawyer of 
Ludhiana, then employed as Cliief Judge 
of the Nabha State, and the Maharaja 
of Nabha, Sardar Bachan Singh, exe¬ 
cuted a promissory note in favour of the 
Dharam Arth Bank of Nabha for 
Rs. 25,500. On the 20th October, an 
entry was made in the Bank’s cash 
book recording the grant of a loaa 
carryng no interest to Sardar Bachan 
Singh for the purchase of a bungalow 
called “Glenelg” in Mussoorie on con¬ 
ditions previously agreed upon in the 
case of “The Nut” and “Oak Lodge’" 
(two houses in Mussoorie). It was 
noted that the money had been made 
over to Sardar Bachan Singh for tran- 
mission to the vendor at Calcutta. On, 
2nd November 1921, the bungalow 
Glenelg was bought. The conveyance 
deed in favour of Sardar Bachan Singh 
was registered five days later. On 12th 
June 1922, the title-deeds were made 
over to the officer in charge of the 
State Banks. In July 1923 the Govern¬ 
ment of India announced that the Ma¬ 
haraja of Nabha had been permitted to 
sever his conne.xion with the State, the 
administration of which would be takea 
over forthwith by the Government of 
India. In September of the same year 
the services of Sardar • Bachan Singh 
were dispensed with by the State autho¬ 
rities. For the administration of the 
State the Government of India ap¬ 
pointed Mr. Wilson Johnstone. On 15th 
May 1925, a suit was instituted in 
Ludhiana by the Dharam Arth Bank 
(through the Controller of Banks, 
Nabha State) and the Administrator of 
the State (Mr. Wilson Johnstone) 
against Sardar Bachan Singh to re¬ 
cover Rs. 25,500, on the basis of the 
promissory note and the cash book 
entry, and Rs. 4,500, interest by way 
of damages, on the allegation that the 
defendant had not mortgaged the bun¬ 
galow Glenelg with possession to the 
Bank as he had promised to do, but 
recovered the rent himself. 

Sardar Bachan Singh pleaded that 
neither of the plaintiffs had a locus 
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standi to sue, the Bank being merely 
a State Department and not a corpora¬ 
tion authorized by law to sue in the 
British Indian Courts and the Admini¬ 
strator not being the Prince or Ruler 
of the Nabha State, that the purchase 
of Glenelg was a benami transaction, 
the real purchaser being the Maharaja 
who had advanced the price and that 
he, the defendant-appellant, had ful- 
hllcd his part of the agreement by 
handing over the title-deeds, that the pro¬ 
missory note was inadmissible in evi¬ 
dence and could not in any case alone 
form the basis of the suit as brought, 
that the claim for damages was unten¬ 
able, and that the matter had been re¬ 
ferred to arbitration. The appellant 
also claimed to be entitled to set oh 
various sums of money alleged to be 
due to him by the State. The suit was 
tried by the Senior Subordinate Judge 
of Ludhiana who decided that the Bank 
and the Administrator were competent 
to sue, that the promissory note was 
admissible in evidence, that the loan 
was not a benami transaction and that 
S. 120, Negotiable Instruments Act, 
precluded the defendant from repudiat¬ 
ing liability on the promissory note, 
that the defendant could not set off his 
claims against the State and that there 
was no proper reference to arbitration. 
He decided in favour of the plaintiff's 
on the question of damages. On all 
these findings he decreed the suit with 
costs allowing interest during pendency 
of the suit and future interest. 

Against this decree Sardar Bachan 
Singh has filed the appeal before us. 
His counsel states that his client has 
now no claim to prefer against the 
State, nor does he attack the finding 
that the promissory note is evidence and 
that there was no enforceable refer¬ 
ence to arbitration. His contentions are, 
firstly, that neither of the plaintiffs has 
any locus standi, secondly, that the 
action as laid is misconceived inasmuch 
as it is clearly established that the 
note was executed in pursuance of an 
arrangement which constituted a con¬ 
dition precedent to the attaching of any 
obligation under the contract evidenced 
by the note and which the law allowed 
to be proved (prov. (3), S. 92, Evi¬ 
dence Act), even though S. 120, Nego¬ 
tiable Instruments Act, precluded the 
appellant from denying the validity of 
the note. The appellant, it was argued, 
had carried out the contract agreed 
upon and the obligation contingent on 
his failure to do so did not arise. In the 
circumstances no suit lay upon the pro¬ 
missory note and the only reliefs, if 


any, which the State could ask was 
specific performance of the contract by 
delivery of possession of the property 
purchased, the title-deeds of which had 
already been handed over to the State 
authorities in pursuance of the agree¬ 
ment. I mav here note that on 23rd 
November 1926, shortly before the 
hearing of the evidence concluded, Sar¬ 
dar Bachan Singh executed a deed re¬ 
nouncing his rights in the suit pro¬ 
perty in favour of the Maharaja. 

In reply Mr. Badri Das for the de¬ 
cree-holders admits, in view of the plain¬ 
tiffs’ own allegations in the plaint, where 
the cause of action was stated to have 
accrued on 20th October, that the suit 
is one based not on the promisory note 
alone, but on the note taken with the 
entry in the cash book and that there¬ 
fore the appellant was at liberty to 
prove circumstances in repudiation ol 
his liability. The evidence makes it 
abundainly clear ilnu the money was 
not advanced as a simple loan uncon¬ 
ditionally upon the appellant’s pro¬ 
missory note, but that it was advanced 
after the note had been executed and on 
certain conditions previously agreed upon 
between the Maharaja and Sardar 
Bachan Singh as to its disposal. The 
cjucstion w hether the L)h?irt\ni Arth 13<\nk 
Nabha is competent to sue in the British 
Courts as a corporation is not free from, 
difficulty. It is not a body registered 
or incorporated in on British India 
and had it not been a foreign corpora¬ 
tion, a suit on its behalf could have 
been entertained only if the procedure 
laid down in O. 29, R. 1, or O. 1, 
R. 8. Civil P. C., had been followed, 
that is to say, the suit could only have 
been lodged as one on behalf of all 
the members of the corporation or, with 
the Court’s permission, by some of the 
members as representatives of all. It 
is however contended for the respon¬ 
dents that the Bank is an independent 
institution established by the State law 
and given power to institute suits in the 
State Courts, and that the procedure 
laid down in O. 29, R. 1, Civil P. C., 
is applicable to such foreign corpora¬ 
tions. (After discussing the evidence, 
the judgment proceededj. As a whole 
the evidence appears to me to be in¬ 
sufficient to prove that the Dharam Arth 
Bank was a corporation as distinct from 
the State or the Maharaja and com¬ 
petent to sue in the British Indian 
Courts through its Secretary, Director 
or Principal Officer. 

As regards the locus standi of the! 
Administrator I have no doubt that Mr.) 
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Wilson Johnstone as the representative 
of the Maharaja was competent to in¬ 
stitute the suit. S. 84. Civil P. C., 
states that a Foreign State may sue 
in a Court in Briiisli India and the pro- 
\T.sion5 in S. 87 that a Ruling Chief 
may sue in the name of his State wall 
not preclude suits on Ixihalf of the State 
when tlie Ruler has severed connexion 
jwith the State, for it would beunreason- 
(able to hold that when the powers of 
.a Ruling Chief are in abeyance the 
I Stale loses its right of recourse to the 
.'British Indian Courts. The circum¬ 
stances of the case appear to me to 
have been provided for by S. 85 of the 
Code which lays down that the Govern¬ 
ment may by si>ecial order appoint a 
person to prosecute a suit on behalf of 
a Ruling Chief, if so requested by any 
person competent in the opinion of 
Government to act on his behalf. Here 
the necessary request was made by the 
Nal)ha Darbar (whom we must assume 
to be a person competent in the opinion 
of Government to make the request, for 
the question of the comp>etency of the 
person making the request is left to the 
sole discretion of Government), and the 
GoveiTiment on 19th .Vugust 1925. ap¬ 
pointed the Administrator of the State 
(who as representadve of the Govern¬ 
ment of India was ruling the State) to 
proseculc such suits as it might 1^ 
necessary to prosecute from time to 
time. The fact that such an appoint- 
nent is made after a plaint has been 
put into Court will not render it in- 
effecrive,^ provided that it is put into 
Court wiiliin the period of limitation. 

This is not disputed by defendant’s 
counsel: see Majiaraja of Rewah v. 
Swanxt Saran (1). Ultimately Mr. 
Jagan Nath had to concede that liis 
objection was merely to the form and 
order of the words in the heading of 
the plaint, liis contention being that 
instead of the plaintiff being described 
as the Administrator and Resident of 
Nabha, the plaintiff should have been 
stated to be the Nabha State, or Nabha 
Darbar, through the Administrator. But 
if there was a mistake here, it was 
merely a misdescription wMch the Court 
may at any time allow to be rectified. 
No possible prejudice could be caused 
by it to the defendant who clearly 
understood from the beginning that the 
claim was being made against him on 
behalf of the State administration and 
not on behalf either of the Administra¬ 
tor or the Government of India. Mr. 
Jagan Nath in the course of his argu- 
ment on this point cited Girdhari D as 
1. U903) 25 All C35=1903 A W N 189.^ 


V. Powleti (2) and Venkatrao Raja v. 
MadJiavrav Ram Chandra (3). In nei¬ 
ther of these cases does it appear that 
the plaintiff had been appointed under 
the provisions of S. 432 (now 87), 
Ci\il P. C., and it is therefore un¬ 
necessary for me to express my agree¬ 
ment or disagreement with the view 
laid down in those judgments. 

Coming to the merits, the appellant’s 
plea that the suit as framed will not 
lie upon the contract sued upon ap¬ 
pears, to me to liave force. It is clearly 
manifest, from the plaintifis’ own evi¬ 
dence, that the appellant was no more 
than a benamidar for the Maharaja 
who was anxious to acquire property 
in Mussoorie and did not wish to have 
it acquired in liis name, possibly be¬ 
cause he was forbidden by the rules of 
the P olitical Department from purchasing 
such property without the sanction of 
the Government of India, or ^rhaps 
because the price would be inflated 
against a would—be purchaser known to 
be a Ruling Chief. (After considering 
the evidence, the judgment continued). 
It follows inevitably that no suit will lie 
on belialf of the State for the recovery 
of the debt acknowledged by the pro¬ 
missory note, the money having been 
applied to the purchase of the property' 
for the State for w^hich purpose it was 
adv’anced. It is possible that the State 
had a good cause of action for seeking 
other relief such as a decree for pos¬ 
session of the property, but it is clear 
that it has no claim upon its benamidar 
for a return of the money. On this 
conclusion it becomes unnecessary' to 
consider whether the appellant dis¬ 
charged his obligation by lianding over 
the title-deeds of the house to the State 
authorities. The claim to damages and 
interest goes with the claim to the 
principal on wliich it is admittedly de¬ 
pendent. The result is tliat the app^ 
must be accepted and the suit dis¬ 
missed with costs throughout. 

Tek Chand, /.—I agree. 

K.S. _ Appeal accepted. 

" y. (1879) 2 All 690. 

3. (1887) 11 Bom 53. 
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Bhide, J. 

Tilok Chand Charan Das —Plaintiffs ■ 
Appellants. 

V. 

Mahandu —Defendant—Respondent. 

Second Appeal No. 1618 of 1932, De¬ 
cided on 9bh February 1933, from decree 
of Addl. Dist. Judge, Lyallpur, D/- 21st 
July 1932. 
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(a) Contract Act (1872). S. 12—‘Unsound- 
ness of mind" docs not depend on belief or 
Unbelief of witnesses but depends on infer¬ 
ence to be drawn from evidence. 

The question whether a contract is invalidated 
by vtnsoundness of mind does not depend merely 
on belief or unbelief of the witnesses before the 
Court, but depends largely upon inferences to be 
drawn from the evidence: -1 I 2> 1927 S'^9. 

Foil. [V 159 C 2] 

(b) Civil P. C. (1908). S. 100—Finding as 
to person being of unsound or sound mind 
within meaning of Contract Act not based on 
direct evidence can be challenged in second 
appeal—Contract Act (1872), S. 12. 

A finding that a person is of unsound mind at 
the time of execution of a documcui is a finding 
of fact; but where the finding h based not on 
direct evidence but on inference drawj> from evi¬ 
dence it is open to challenge in second appeal; 
AI B 1924 All 116; A I II 1925 Ml 24 and A I R 
1921 Cal SS9, Ref. CIM5DC21 

(c) Contract Act (1872). S. 12—Person hav¬ 
ing lucid intervals—Onus of proving un¬ 
soundness at time of execution of document 
is on person who challenges validity of docu¬ 
ment—Evidence Act (1872), S. 101. 

Where a person is proved to have lucid inter¬ 
vals, the onus of proviug that he was ot unbound 
mind at the time of execution of a document 
lies on him who challenges the validity of the 
document, LP ‘150 C 2j 

Ham Lai Anand I —for Appellants. 

A. de ISIello —for Respondent. 
Judgment. —This was a suit for the 
T€covery of Rs. 1,500, on the basis of 
bahi account. The suit was decreed by 
the trial Court, but was ^smissed on 
appeal by the learned District Judge 
on the ground that the defendant Ma- 
handu was of unsound mind at the time 
when he signed the entry in the bahi 
account as regards the last balance, on 
which the suit was based. From tliis 
decision a second appeal lias been pre¬ 
ferred. The finding of the learned Dis¬ 
trict Judge, that the defendant was of 
unsound mind at the time of the exe¬ 
cution of the bahi entry is a finding of 
fact, but the learned coun^l for the 
appellant has challenged it on four 
grounds, namely: (1) That the finding 
bdlng based on expert evidence only 
is liable to be questioned in second 
appeal. (2) That the finding is incon¬ 
sistent with another finding of the l<^rn- 
ed District Judge himself. (3) That 
the learned District Judge has over¬ 
looked or misconstrued certain other 
important pieces of evidence. (4) Tliat 
the learned District Judge has over¬ 
looked the fact that there is no eNidence 
to show that the defendant was of un- 
soimd mind at the time when he exe¬ 
cuted the baM entry. 

In support of the first contention 
lidiance has been placed on a bmgle 
ftsncii ruling of the Allahabad High 


Court: Alt. Altaian v. Ibrahim (1) in 
wMch it was held that when a iinding is 
based on the opinion of experts it is not 
ncccssarivy a finding on facts proved or 
directly denionsiralcd and may be in- 
terleved ^^ith in second appeal. This 
view was upheld by a Division Bench 
on Letters Patent appeal: vide. Mu¬ 
hammad Ibrahim v. Altaian {2'. In 
Rojii Sundar Saha v. Kali Narain Sen. 
A. /. R. 1927 Cal. 889, it was held 
bv a Division Bench of the Calcutta 
High Court that the question whether 
a contract is invalidated l)y iinsoundncss 
of mind does not dci>end merely on' 
belief or unbelief of the witnesses iDcforc! 
the Court, but dci>ends largely upon 
inferences to be drawn from the c\'i- 
dcncc. That was a case of a first ap¬ 
peal, but tlic piinciple laid down sup¬ 
ports the contention of the appellant iii 
this respect. In the present instance 
the precise question which called for 
decision was whether the defendant was 
of unsound mind at the time when he 
execiucd the balance entry in questior. 
on llih February 1929. There wa^ 
no direct evidence on this point and 
the learned District Judge’s finding as 
to whether the defendant was Oi im- 
sound mind on llih February 1929, is 
really based on inferences drawn from 
the evidence. The ciucstion whether the 
defendant was or was not of sound mind 
has to be determined in the hsilj, of 
pro^■isions of S. 12, Contract Act. That 
section lays down that 

‘‘a p^'r^ou is f-aid to i)C of soundmind for tlie p ir- 
pose of makiuga contract if. at the time when 
be makes it. he is capable of understanding it 
and of forming a rational judgment as to ilselfect 
upon his iutorcst/’ 

The expression “soundness of mind'‘ 
has thus a technical sense for the pur¬ 
pose of determining the validit}' of a 
contract. The learned District Judge s 
finding in this respect was based on 
inferences drawn from the expert testi¬ 
mony and certain other evidence and 
the question for consideration in this 
ap]>eal is whether the learned District 
Judge was right in law in drawing the 
inference that the defendant was not 
of “sound mind" in the sense of the 
definition of that expression in S. 12. 
Contract Act. In this aspect of the 
question, the finding of the learned 
District Judge is, in my opinion, open 
to challenge in second appeal, 
proceeding to examine the learned Dis¬ 
trict Judge’s finding, it will be con¬ 
venient to state a few facts. It appears 


1. A I 

2. A I 


1924 All 116=75 I C-502. 

1925 All 24=83 I C 27=47 All 243. 
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that the account, which resulted in the 
balance entry in suit, was originally in 
the name of Dina, defendant’s son. The 
account began sometime in January 
1928 and after certain transactions the 
balance of Rs. 1,100 was acknowledged 
by the defendant in consideration of 
his son being discharged from the debt. 
Interest was agreed to be paid at Rs. 2 
per cent i)er mensem. The learned 
District Judge has found the execution 
of balance entry and the agreement as 
to interest to be proved. The previous 
accounts of Dina were produced and it 
has not been found that there was any¬ 
thing suspicious about this entry or 
any attempt to overreach the defendant. 
The present suit was instituted on 6th 
October 1930. Defendant appeared in 
response to the summons of 25th 
November 1930, and was conducting 
the case for sometime. The only plea 
put forward at first was that he was of 
unsound mind at the time when the 
balance entry in question was executed. 
Later on, in June 1931, the plea was 
put forward that the defendant was even 
then insane and that a guardian acl 
litem be appointed for him. This plea 
was challenged by the plaintiff, who 
alleged that the defendant was merely 
feigning insanity. An issue was framed 
on the point and evidence was led and 
eventually the learned Subordinate 
Judge, who tried the case, came to the 
conclusion that the defendant was mere¬ 
ly feigning insanity. No guardian ad 
litem was appointed. Eventually the 
learned Subordinate Judge found that 
it was not proved that the defendant 
was of unsound mind at the time when 
the bahi entry in suit was executed. 
He accordingly decreed the plaintiff’s 
claim. 

On appeal, the learned District Judge 
agreed with the trial Court’s findings 
as to the execution of the entry, but 
held that the defendant was of unsound 
mind at the time and hence the con¬ 
tract was void. The finding of the 
learned District Judge in this respect 
appears to be based mainly on three 
pieces of evidence, viz., (a) the testi¬ 
mony of Colonel Wadia, Civil Surgeon, 
who examined the defendant in the 
course of this suit, (b) the evidence of 
the president and the treasurer of the 
Local Co-operative Bank who found 
the defendant to be of unsound mind in 
1924 and transferred the account stand¬ 
ing in his name to that of his wife; 
(c) the fact that the account was ori¬ 
ginally in the name of Dina and was 
then transferred to the name of the 
defendant. (After discussing the doc- 


Mahandu (Bhide, J.) 1&*33 

tor’s evidence, the judgment proceeded). 
The opinion of the president and the 
treasurer of the Co-operative Bank as 
regards the condition of the defendant 
has to be taken with caution. Even if 
they thought it advisable to transfer 
the account to the name of defendant’s 
wife, it docs not necessarily follow that 
the defendant was of unsound mind in 
the sense indicated by the provisions 
of S. 12, Contract Act. But what¬ 
ever the condition of the defendant may 
have been in 1924, we have it in evi¬ 
dence that defendant was conducting a 
suit even in 1928. The petition writer 
who drafted the plaint in that case was 
produced as a witness and he has de¬ 
posed that he did so at the instance of 
the defendant himself. Further, the trial 
Court has noted that even in the earlier 
stages of the present suit the defendant 
gave rational answers and was con¬ 
ducting his suit in a proper manner. 
It seems therefore clear from the^ evi¬ 
dence on the record that even if it be 
assumed for the sake of argument that 
the defendant was of unsound mind in 
1924, he had certainly lucid periods 
thereafter. There is therefore no war¬ 
rant for any finding that defendant was 
insane since 1924, as the learned Dis¬ 
trict Judge seems to have held. The 
onus lay heavily on the defendant to 
prove that he was of unsound mind on 
11th February 1929, when he executed 
the balance entry in question, but there 
is no satisfactory evidence at all to 
show this. 

The learned District Judge seems to 
consider that the very fact that the ac¬ 
count which originally stood in thenarne 
of defendant’s son was transferred to his 
name was suspicious and was an in¬ 
dication of plaintiff’s knowledge of de¬ 
fendant’s insanity. I am unable to ac¬ 
cept this view. The learned District 
Judge was apparently of opinion that 
the defendant was made to sign the 
balance entry because the property 
stood in his name. That may be so, but 
I do not think the plaintiffs would 
have cared to do so at the risk of 
losing their money altogether, if the 
defendant were insane at the time. I 
have already referred to the fact that 
the defendant was conducting a suit in 
1928. I think that the probability 
rather is that defendant was of a sound 
mind in those days and hence the plain¬ 
tiff thought it advisable to have the 
account transferred to his name. After 
carefully considering the evidence on 
the record, I am of opinion that trial 
Court’s decision was sound. I accord¬ 
ingly accept this appeal and restore the 
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the decree of the trial Court. I’lainlids 
will get their costs throughout. 

K.S. Appeal acre pled. 
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J Ai L aIj, j . 

Jiwan Das —Plaintiff—Appellant. 

V. 

Hakuinat Dai — Defendant—Respon¬ 
dent. 

Second Appeal No. 1G77 of 1932, De¬ 
cided on 7th March 1933, from decree of 
Dist. Judge, Attock, D/- 23rd July 1932. 

(a) CivilP.C. (1908), S. 100—Finding of 
fact. 

The conclusions of fact .arrived at by the lower 
Court cannot bo cliallougecl in second appeal. 

IP 4G1 C 21 

(b) Tort—Malicious prosecution—Suit for 
compensation—\Vbat plaintiff should prove 
elated— Criminal Court judgment can be 
looked into only to prove acquittal. 

In order to obtain a decree for compensation 
for malicious prosecution plaintiff should prove 
not only the factum of his acquittal but in addi¬ 
tion that the charge was false to the knowledge of 
the defendant or that it was malicious and with¬ 
out reasonable and probable cause; and the judg¬ 
ment of the criminal Court can be looked at 
merely to establish the fact of acquittal but the 
grounds of acquittal cannot be looked at by the 
civil Court: A J B 1926 Bom 306 and A I B 1032 
Bom 259,Dist; AIR 19*29 All 2G5, Bef\ A I B 
1926 P G 46, Expl and Bel on. 

tP 461 C 2; P 462 C 1] 

Bhagat Govincl Das —for Appellant. 

Barkat Ali—ior Respondent. 

Judgment. — The respondent, Haku- 
mat Rai is an Octroi Superintendent 
in the employ of the Municipal Com¬ 
mittee, Pindigheb. On his report that 
he had been assaulted by the appellant, 
Jiwan Das, the latter was prosecuted 
under S. 353, Penal Code, but was 
acquitted. Thereupon Jiwan Das Vi^ti- 
tuted a suit against Hakumat Rai tor 
recovery of compensation for malicious 
prosecution. The trial Court 
the suit in part, but on appeal to tne 
District Judge the suit was dismissed 
in toto. The learned Judge has found 
that though the appellant was acquitted 
by the Criminal Court, he had not 
proved that there was malice on tne 
part of the respondent in starting the 
prosecution or that there was absence 
of reasonable and probable 
the charge. In the course of ms juag 
tnent the learned Judge also discussed 
the question whether the evidence led 
by the appellant was sufficient to satisty 
him that the report made by the r^- 
pondent was false and answered the 
question in the negative. From this 
judgmmt of the District Judge a second 
'Appeal been presented in this Court, 


anil it seems to me llial the objection 
taken l)y tin* rcsiJDndeiu's counsel that 
it is conehulcd by the lindings of tact 
arriveil at by the lower apiJellate Court 
has force. 

The appellant’s counsel however con¬ 
tends that in view of the jiulginent of 
their Lordships of the Privy Council in 
BaJbliacIdar Singh v. Badri Sjiah (1), 
the whole case law on thi* subject, as it 
l>rcviously existed in this counirs', must 
be deemed to ha\e lu'cn altered and 
that once it is proved by a plainlih in 
a suit for compensation for malicious 
prosecution that he was prosecuted at 
the instance of the defendant and that 
he was acquitted by the Criminal Court 
it must be assumed that the plaintili is 
innocent and therefore his prosecution 
was malicious and without reasonable 
and probable cause. In support of this 
contention the learned counsel further 
referred to a judgment of a learned 
Judge in Chambers of the Allahabad 
High Court: Muhammad Baud Khan 
V. Jai Lai. A. /. R. 1929 All. 265. 
Certain observations made by the learn¬ 
ed Judge in that case seem to support 
the contention of the appellant’s coun¬ 
sel: but if the law laid down by the 
learned Judge is as contended by the 
appellant’s counsel then I must respect¬ 
fully dissent from his view. But it 
appears to me that the learned Judge 
did finally observe that the statement 
of the prosecutor, i. c., the defendant 
in the suit for compensation, was false. 
Whether he came to that conclusion 
independently of the finding of the Cri¬ 
minal Court docs not clearly appear 
from his judgment. If he came to that 
conclusion from the_ rrierc fact of the 
acquittal of the plaintiff, then, in my 
opinion, he went against the clear autho¬ 
rities of all the High Courts in this 
country, which I do not tliink have been 
reversed by their Lordsliips of the Priv\ 
Council by their judgment mentioned 
above, that in a suit like the present 
the judgment of the Criminal Court can 
be looked at merely to establish the fact 
of acquittal, but the grounds for ac¬ 
quittal cannot be looked at by the Civil 
Court. 

There may be cases in which an 
cused has been acquitted not because 
the case has been found to be false, 
but because it has been found to be 
unproved and therefore in my opinion, 
the mere acquittal of the accused in a 
criminal case does not absolve theplairi- 
tiff in a suit for compensation for mali¬ 
cious pro secution from his duty of prov- 
air 1916 P C 46=95 I C 329=29 O C 
163=1 Luck 215 (P C). 
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ing independently of the acquittal tliat 
jhis prosecution was malicious and with- 
lotit probable and reasonable cause. 

That tills is the law would also appear 
from the judgment of their Lordsliips of 
the P:-i\ v Council which has been re¬ 
lied upon bv the anpellant’s counsel- 
In that ease their Lordships merely 
differed from, the view of the Chief 
Court of Oudh that in addition to 
actiuittal the plaintiff must prove in¬ 
nocence. They did not controvert the 
proposition laid down by thp. Cmcr 
Court of Oudh that the plamtirt has to 
prove also malice and absence of pro- 
rnd reasonable cause lOr the pro- 
sedition. It may be tliat in some cases 
the plaimilf can affirmatively prove by 
evidence produced in the .Civil Coiirt 
that apart from his acqtuttrd by the 
Ciiminal Court the case against him 
was false. In that case there would be 
presumption and a very strong one, 
probably conclusive between the parties, 
that the prosecution was malicious ana 
also was without probable and reason¬ 
able cause. To this however one fur¬ 
ther condition must be added that the 
prosecution must be proved to be t^tse 
to the knowledge ot the dcicndant. It 
the defendant alleged, as in the pre¬ 
sent case, that he was assaulted by the 

plaimitt and it is found 
tion was false, then no doubt the Comt 

must also find that he was d 

malice in prosecuting the and 

also that he had no reasonable or pro 

bable cause for his 

mav however be cases in which the 
defendant prefers the charge meiely on 
information received. 

falsity of the cliarge would not be 
sufficient and it would be necessary 
for the plaintiff to prove the two furthei 
elements wliich I have mentioned abovc- 

Bancmiya Rasul, -4. /. /?• Born. 

|06 also relied upon by the appellant s 
counsel docs not seem to help lum. In 
tliat case the learned Judges found on 
the evidence produced before them tto 
the facts required to sustain an 
for malicious prosecution liad been 
estabUshed by the e^udence produced 

in the Civil Court. The 
applv to another judgment of the Bom 
bay'High Court: Chhagan Lal Sakerlal 

MuTncipality of Thana, A. K R- 
1932 Born. 259. The learned Judges 
in that case held that in suits of tffis 
description if actual mahee m prefer 
rinrthe charge is not aUeged or pro¬ 
ved it would be necessary for the 
plaintiff to aver and prove legal mah^ 

But on the facts proved in the Civu 
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Courts in that case the learned Judges 
found tliat the allegations of the plain¬ 
tiff had not been substantiated. There 
is therefore in my opinion, no substance 
in the contention of the appellant's 
counsel that in a case like the present 
where the defendant has launched pro¬ 
secution on facts which are alleged by 
him to be within his p>ersonal knowledge 
and the prosecution has resulted in the 
acquittal of the accused (the plaintiff), 
then all that the latter lias to prove in 
order to obtain a decree for compensa¬ 
tion for malicious presecuiion is the 
factum of his acquittal. In my opinion, 
in addition to this he must prove either 
tliat the charge was false or that it was 
malicious and without reasonable and 
probable cause. Without doing so he 

cannot succeed. 

As in the present case the learned 
District Judge lias found that there 
was no malice and further that the 
want of reasonable and probable cause 
had not been proved ,the plaintiff was 
not entitled to succeed. The finding 
of the District Judge that it had not 
been established that the report made 
by the defendant was false is appar¬ 
ently due to a contention by the plain- 
tift’s counsel before him that on proving 
that the cliarge was false he was en¬ 
titled to ask the Court to raise a pre- 
sumption of the presence of other 

two elements in his favour and I can¬ 
not agree with counsel that the l^med 
Tude^e fell into a confusion and did not 
pro^rly appreciate the points tliat were 
10 be decided by him. The same re¬ 
marks apply to the reference by the 
learned Judge to the subsequent pro¬ 
ceedings in the Criminal Court. Ap¬ 
parently it was argued before him^ on 
belialf of the appellant that an acquittal 
must be deemed to be tantamount to 
the innocence of the accused, and 
the Magistrate had found tliat the 
charge was false, the learned Judge 
met tliat argument by holding that the 
same Magistrate, who had acqmtted 
the accused, subsequently considered 
that it was not possible to hold t^t 
the prosecution was ^^^cious. In my 
opinion, the view of the learned Judge 
on the legal aspect , of the ^^se u 
correct and his conclusions of fact debar 
me from entertaining this appeal.A 
dismiss it with costs. 

T- s. Appeal dismissed. 
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Tapp, J. 

Huham Chand — Defendant — Appel¬ 
lant, 

V. 

Bau'a Earn Nath —Plaintiff— Respon¬ 
dent. 

Second Appeal No. 283 of 1932, De¬ 
cided on 30th November 1932, from pre¬ 
liminary decree of Dist. Judge, Multan, 
D/- 19th November 1931. 

Civil P. C, (1908), O. 2, R. 2—Mortgage- 
Interest payable monthly—Principal payable 
on expiry of four years—Mortgagee given 
option to realize whole amount even before 
four years on default of interest for three 
months—Suit for interest alone for default 
committed before four years — Subsequent 
suit after four years for principal and interest 
is not barred by O. 2, R. 2. 

A mortgage provided that intcre«;t was payable 
monthly and that the principal amount was pay¬ 
able only after four years. It further provided 
that the mortgagee was entitled, if ho so chose, 
to sue for the whole amount iu case of default to 
pay interest for three months. On default being 
committed by the mortgagor the mortgagee filed 
a suit before expiry of four years for interest 
alone. The mortgagor deposited the amount in 
Court and suit was dismissed. Subsequently after 
the expiry of the four years, the mortgagee filed 
a suit for the principal and the interest. 

Held: the suit was not barred by 0. 2, R. 2 as 
the plaintiff had two distinct causes of action to 
sue for the principal amount, vis., one on expiry 
of four years and the other on defa^ilt of payment 
of interest, the latter of which he had the option 
either to take advantage of or waive: AIR 1930 
Lah 124 and AIR 192S L%li 269, Eel an\ AIR 
192-2 P C 23 and AIR 1922 P C 412, Dist. 

[P 463 C 1, 2; P 464 C 1] 

Faqir Chand —for Appellant. 

Achhr 2 i Eam —for Respondent. 
Judgment .—The sole question for 
determination in this appeal which arose 
out of an action for recovery of prin¬ 
cipal and interest due on a mortgage 
is whether the present suit is barred 
under R. 2, O. 2, Civil P. C., by 
reason of the suit having been pre¬ 
viously brought for recovery of interest 
alone. The question has been fully 
discussed, and all the authorities bear¬ 
ing on the point are duly set out, by 
the learned District Judge and I en¬ 
tirely agree with the view taken by him 
in disagreement with the trial Court 
that R. 2, O. 2, has no application on 
the facts. The mortgage in question 
was effected on 14th Janviary 1926, by 
Hukam Chand, defendant-appellant in 
favour of Bawa Moti Nath, the Guru 
of the plaintiff-appellant for a con¬ 
sideration of Rs. 1,200. The relevant 
clauses of the deed are, 3, 4 and 6 and 
these stipulated that interest at 9 per 
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cent pci* annum was to piiid monthly; 
that the principal money would be pay¬ 
able on the e.xpiry of four years, tliot 
redemption could only take place after 
two years, and that if interest remained 
unpaid for three months, the mortgagee 
would be entitled to charge compound 
interest on such arrears and would also 
have the right, if he chose to ignore the 
period of four years, to realize the 
whole amount due on account of both 
principal and interest. This last stipula¬ 
tion is contained in Cl. 6. Interest was 
duly paid for the years 1926 to 1928, 
and as it was not paid for 1929 the 
mortgagee brought a suit for recovery 
of Rs. 108, on account of interest due 
for that year on 10th January 1930. 
The defendant admitted the claim and 
paid the amount into Court; the plain¬ 
tiff’s suit was therefore dismissed. 

The present action was brought on 
1st May 1931, and having carefully| 
examined all the authorities cited by' 
Mr. Fakir Cliand in support of hisl 
contention tliat the present suit \vaz< 
barred under R. 2, O. 2 as the right' 
to recover the principal money had' 
accrued to the plaintiff when he brought 
the first suit on lOtfi January 1930, 

I am of opinion that these authorities 
are clearly distinguishable. When the 
plaintiff brought his previous suit, the 
period of four years on the expiry of 
which the principal money was recover¬ 
able, had sdll a few days to run. In. 
Mahomed Hafiz v. Mirza Mahomod (1) 
and Kishan Narain v. PaLa Mai (2), 
both decisions by their Lordships of 
the Judicial Committee and on which’ 
reliance has been chiefly placed, the 
period of the mortgage had expired* 
when the first suit was brought. Tliis,. 
in my judgment, is the chief feature 
which distinguishes the present case 
from the above two cases and the other 
decisions relied on. It was also urged 
that the plaintiff in seeking a decree in 
his first suit against the person and 
property of the mortgagor and including 
in the latter the equity of redemption 
was claiming rcalizatioii of the amount 
due on account of interest from the 
mortgaged property.^ In my opinion this 
contention has no force as no charge* 
was created by the mortgage on the 
equity of redemption. This remained 
the unencumbered property of the mort¬ 
gagor. 

The facts in the present case seem to¬ 
me to be identical with those contained* 

1. A I B 1922 P C 23=65 I C 79=49 I A 

9=44 All 12X (P C). 

2. A I R 1922 P C 412=72 I C 187=50 I A. 

1X5=4 Lab 32 (P C). 
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in A. /. R. 1928 La/i. 269. In the 
reported case the first suit was brought 
before the expiry of the fixed period 
and the mortgagee there, as here had 
the option of suing for recovery of the 
principal money l)cforc the expiry of 
the fixed period if there was a default 
in the payment of interest and this 
default occurred. Mr. Fakir Chand fur- 
tltor laid stress on the word “entitled 
in sub-Rr. 1 and 3, R. 2 and urged 
that under Cl. 6 of the mortgage-deed 
the plaintiff was entitled to sue for 
recovery of the principal money. This 
word however cannot be divorced 
from the words “cause of action” oc¬ 
curring further on. Under the deed the 
plaintiff’ clcarlv had two distinct causes 
of action in respect of the principal 
money one which arose on the expiry 
of the four years and the other, of 
which the exercise was left to his 
option, on default arising in the pay¬ 
ment of interest for more than three 
months. This clause was in favour of 
the mortgagee and he was not bound 
to enforce it. As observed by his Lord- 
ship the Chief Justice in Vasa Ram 
V. A1a,/iomed Bakhsh (3». It is a well 
established principle of law that a per- 
son cannot be compelled to take ad- 
!vantage of a forfeiture clause, but can 
waive his right to do so. Tlaintifr 
undoubtedly did so, as in para. 2 of his 
plaint in that suit he stated that the 
period of four years not having yet 
expired the principal rnoncy was not 
recoverable. In his written statement 
in that suit the defendant admitted the 
correctness of this pleading. I hold 
therefore that the decision by the lower 
appellate Court is correct and the ap¬ 
peal is accordingly dismissed with costs. 

c* Avvca.1 (li smiAsed. 

"bTa'F'E 1930 Lah l24=l-21 I C SO. 
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Addison and Bhide, JJ. 

Bam SinoJt and Defendants — 

Appellants. 

Y. 

Sho2) Tek ClianrUXiaviat Bat and 
others —Plaintiffs—Respondents. 

First Appeal No. 2734 of 1927, De¬ 
cided on 9th March 1933, from decree of 
Senior Sub-Judge, Ferozeporo, D/- 11th 
August 1927. „ j j 

Contract Act (1872). S. 62—Bond executed 
by A for debt due by ii—Subsequent settle- 
ment by which B is to pay some instalments 
and execute mortgage and in case of default 
lobe liable as before—Payment of some in¬ 
stalments but default committed in carrying 


out terms of settlement—4*5 liability under 
bond is not revived. 

A exocxited a bond for a debt due by B. But sub¬ 
sequent to this a settlement was effected by which 
B was to pay part of debt in certain instalments 
and execute a mort«<age for balance and in default 
B was to continue to be liable as before. B paid 
some instalments but failed to carry out the terms 
of settlement. 

Jfcld: under the terms of the settlement, that 
4’s liability under the bond was absolved by the 
settlement and that it was not revived on B’s 
default as there was no term in the settlement to 
that effect; AIR 1931 Lah 80, Dist. 

IP 465 C 1] 

Achhra Bam and Badri Das —for Ap¬ 


pellants. 

J. N. Afjganval and AI. L. Batra —for 
Respondents. 

Bhide, J .—This appeal arises out 
of a suit for recovery of Rs. 8,500, on 
the basis of a bond. The bond was 
executed by one Ram Singh in consi¬ 
deration of a debt due from his brother 
Gurdit Singh, and was payable in two 
instalments. Default haying been made 
in the payment of the instalments, the 
plaintiff's sued for recovery of the am¬ 
ount of the bond together with interest 
as stipulated therein. The defendant 
admitted having signed the bond, but 
pleaded that it was not duly attested 
as certain differences arose between the 
parties and the contract was therefore 
not complete. It was further pleaded 
that there was a fresh settlement bet¬ 
ween the parties about a year later by 
which the defendant was absolved from 
his liability and consequently no suit 
was maintainable on the bond in ques¬ 
tion. The learned Subordinate Judge 
has found the issues in favour of the 
plaintiffs and passed a decree for 
Rs. 6,372, with proportionate costs. 
From this decision defendant appeals. 

As regards the first point, viz., whe¬ 
ther the contract embodied in the bond, 
in suit was completed or not, Gurdit 
Singh who was produced as a witness, 
has deposed that along with the bond a 
mortgage-deed was also to be executed 
and that as certain difficulties arose in 
connexion with the latter, the transac¬ 
tion fell through and the bond was not 
attested by witnesses. This statement 
also received support from the eviden^ 
of Nihal Singh lambardar. The 
and the attesting witnesses no 

doubt deposed that the bond was duly 
attested at the time, but the for 

consideration is whether the bond and 
the mortgage were intended to taKe 
effect together and whether as a resu 
of the mortgage transaction hieing 

dropped, the bond also cea^d to be 
effective. Admittedly no other docu 
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oncnt was taken either from Gurdit 
Singh or Ram Singh with regard to the 
iimount in lien of which the mortgago 
was to be effected and in the circum¬ 
stances I am inclined to believe the 
statement of Gurdit Singh that the 
whole transaction fell through. How- 
■cver even if it be held that the contract 
embodied in the bond was complete, 
it seems to my mind clear that it was 
sup>CTseded by the fresh settlement evi¬ 
denced by Ex. D-1 and that by the 
latter settlement Ram Singh was dis¬ 
charged from his liability. The exe¬ 
cution of Ex. D-1 is admitted on behalf 
of the plaintiffs. The document clearly 
recited that a settlement had been made 
-with Ram Singh and Gurdit Singh with 
regard to the money due to the plain¬ 
tiffs, including the amount due on the 
bond on which the present suit is based. 
Under the terms of this settlement 
Gurdit Singh agreed to pay the amount 
in certain instalments and also to mort¬ 
gage some of his land for a portion 
of the consideration. It was stipulated 
tliat if the terms agreed to were didy 
carried out by Gurdit Singh, a receipt 
in full discharge of the debt (which was 
kept in deposit with Shibbu^ Ram-Shadi 
Ram) should be given to liim. If how¬ 
ever the terms were not carried out, 
Gurdit Singh was to remain liable as 

before. . 

Some of the instalments were paid 
according to the terms of Ex. D-1, but 
admittedly all the terms were not car¬ 
ried out and the main point for deci- 
:sion in this suit was whether the liabi¬ 
lity of Ram Singh on the bond was 
revived as a result. On_this point the 
document seems to my mind to be per¬ 
fectly clear and unambiguous. It is 
•clearly stated in Ex- D-1 that if the 
•condition were not duly fulfilled, the 
amount was to stand against GuTjdit 
Singh as before. There is nothing 
-whatever in the document to justify 
the contention of the learned counsel for 
the plaintiffs that Ram Singh’s UabiUty 
-was also to revive. It was urged that 
there was no reason why the pLamtins 
•should have given up tl^ir claim on 
the basis of the bond. Plamtiffs may 
however have had their reasons for per- 
•ferring the terms of Ex. D-1 and ac¬ 
cepting the liability of Gurdit Singh 
only. In any case the point cannot be 
attached much weight m ;^ew of the 
clear terms of Ex. D-1. The learned 
counsel for the plaintiffs has referred to 
I^ajaf Shah v. Rangu Ram (1) and other 
rulings of the same type but these do 
•not Seiem. to have any bearing on the 

1, A I B 1921 Lab 80=66 I C 47=2 Lab 828« 
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facts of the present case. In this case 
there was not only a novation of the 
contract, but the fresh contract also 
provided for the consequences of its 
breach. 

I would accordingly hold that the 
present suit on the basis of the bond 
c.xecuied by Ram Singh is not maintain¬ 
able and accepting the appeal dismiss 
the plaintiffs’ suit. I would allow the 
defendant costs of tliis appeal, but in 
view of all the circumstances, leave 
the parties to bear their costs in the 
trial Court. As a result, I would dis¬ 
miss the cross-objections with costs. 

Addison, J. —I agree. 

K.S. Order accordinghj. 
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Tapp, J. 

Thalnr Singh —Plaintiff— Appellant.' 

v. 

Sant Singh and others —Defendants— 
Respondents. 

Misc. Second Appeal No. o97 of 
1932, Decided on 22ad December 1932, 
from order of Dist. Judge, Jhang, D/- 7bh 
January 1932. 

(a) Hindu Law—Partition—Parties to suit. 

In a suit for partition instituted by a incmber 
of a joint Hindu family which has previously par¬ 
titioned tlic sons of a divided coparcener maybe 
proper parlies, but they arc not necessary parties 
if their interests are vopiesonted in the suits by 
their father; 1 hnt 351, Fnll. (P -lOG (J I, 21 

(b) Partition—Common properties not joint 
— Suit for separate items can be brought. 

A suit for partition of common properties, and 
not joint properties is not liable to be dismissed on 
the ground that the suit did not include all the 
common properties available for partition: 46 Mad 
844. Foil. IP4GCC 1,21 

Fakir Chand and Chandra Gupta for 
Appellant. 

Mohammad Amin (Malik) —for Res¬ 
pondents. 

Judgment. — The plaintiff, Thakar 
Singh, brought a suit out of which this 
appeal arises for partition of his one- 
third share in a house situate in Ma- 
ghiana, Tahsil and District Jhang. He 
impleaded as defendants his brother 
Sant Singh and the two sons and grand¬ 
son of a deceased brother Bhagwan 
Singh. The defendants pleaded that the 
plaintiff should have included in his 
suit for partition another house which 
wa‘s jointly owned by the parties and 
also impleaded plaintiff’s two sons and 
the three sons of Sant Singh, defendant, 
as defendants. In the trial Court this 
plea prevailed and the suit was dis¬ 
missed. On appeal however the learn¬ 
ed District Judge held that the dis- 
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missal of the siiit was wrong and plain¬ 
tiff should have been afforded an op¬ 
portunity of amending his plaint both in 
regard to parties and as to the inclu¬ 
sion of the second house. He accord¬ 
ingly accepted the appeal and remand¬ 
ed the case to the trial Court for com¬ 
pliance with his order. The plaintiff 
was also directed to bear the costs of 
appeal. Mr. Fakir Chand on behalf of 
the plaintiff-appellant, contends that, 
though the sons of the defendant, Sant 
Singh and the sons ^ of the plaintiff 
might be proper parties, they are not 
necessary parties, and that it was not 
necessary to include the second house 
in the suit as neither of the houses 
was joint family property, but common 
property. For his first contention he 
relied on Digambar Mahto v. Dhanraj 
jWahto (1) and A. /. R> 1929 Pat. 741. 
He also cited Atma Ram v. Banka Mai 
(2). In the earlier Patna decision it 
was held that in a suit for partition in¬ 
stituted by a member of a joint Hindu 
family the grandsons may be proper par¬ 
ties, but they are not necessary parues 
if their interests are represented in the 
suits by their father. To much the same 
effect is the later Patna decision while 
in the decision of tliis Court referred 
to above it was held that in cases 
relating to contracts by or on behalf of 
a joint Hindu family the manager effec¬ 
tively represents all the other members. 
Now in the present case it is admitted 
that there was a partition in 1905 bet- 
ween the plaintiff Xhalcar Singh and 
his brothers and in the circumstances 
Thakar Singh, the plaintiff, and the 
other defendants are not co-parcene^. 
It is therefore doubtful whether the 
sons of Sant Singh are even proper 
parties. In any case it seems to me that 
the rights of the sons of Sant Singh 
and also those of the sons of the plain¬ 
tiff are sufficiently represented and pro¬ 
tected by their respective fathers. 

For his second contention the learned 
counsel for the appellant relied on Pak- 
kiri Kanni v. Mfuijur Sahab (3) in 
which it was held that a suit for paru- 
tion of common properties, and not 
joint properties, is not liable to be dis¬ 
missed on the ground that the suit did 
not include all the common properties 
available for partition. In the Madras 
case it was observed that they had not 
been shown that th e objection founded 

' 1. A I R 1922 Pat 96=67 I C 156=1 Pat 

2. A^i R 1930 Lah 561=126 I C 369=11 Iiah 
50S 

3. A I R 1924 Mad 124=75 I C 334=46 Mad 
844. 
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on what is Usually described as the 
plea of partial partition is available 
‘when a suit for division of common 
property, not joint property, is in ques¬ 
tion. .After referring to certain autho¬ 
rities in which an opinion was expressed 
against the expediency of suits for par¬ 
tition of common property in which the 
whole of the property available for par¬ 
tition was not included, the learned 
Judges further observed that they had. 
not been shown any decision that such 
suits are actually unsustainable. They 
pointed out also that it was always open' 
to the defendant in such a case, if be¬ 
thought himself prejudiced by the ex¬ 
clusion of any property, Mmself to bring 
a suit in respect of it and have it 
tried with the suit already pending. 

Now it seems clear from the facts' 
given above that the plaintiff and the 
defendants do not constitute a co-par¬ 
cenary and the house in suit and the 
second house do not constitute co-par¬ 
cenary property. They are common 
property. In view of the above facts 
^nd in accordance with the authorities 
cited above I hold that, while the two 
sons of the plaintiff and the sons of 
the defendant, Sant Singh, may be pro¬ 
per parties they are not necessary par¬ 
ties to the suit and that the second 
house, of the greater portion of which 
plaintiff is in possession and Sant Singh 
of a smaller portion, need not be in¬ 
cluded in the suit. For the reasons 
given above the plaint does not require 
amendment and setting aside the order 
of the lower appellate Court I order 
that the suit be proceeded with on the 
plaint as presented to the Court. I leave 
the parties to bear their own costs in 
this Court and the lower appellate 
Court. 

M.N. Order accordingly. 
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Tek Chand and Monroe, JJ. 

Ilahi Baksh —Defendant— Appellant. 

V. 

Ghulam Nabi —Plaintiff—Respondent. 

First Appeal No. 1092 of 1927, De¬ 
cided on 24th Novenaber 1932, from de¬ 
cree of Senior Sub-Judge, Lyallpore, D/- 
11th April 1927. 

(a) Custom (Punjab)—Inheritance—Jats of 
tahsil and district Gujranwala—Daughters 
and daughters’ sons succeed to self-acquired 
property of sonless proprietor in preference 
to collaterals. 

By the custom among Jats of Gujranwala dis¬ 
trict daughters and daughters’ sons succeed to 
self-acquired property of a sonless proprietor in 
preference to his collaterals; and the right of» 
daughter’s son to succeed to his maternal grand'* 
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father is not contingent upon his mother having 
survived her father and actually inherited his pro¬ 
perty: 31 J C GD3; AIM 1922 Lah 217; A I B 
1920 Lah 460 and 84 P J2 1917, Be/. LP iG8 C 1] 

(J*) Custom (Punjab)—Riwajiam of >Guiran- 
Wala District published in 1914 is incorrect 
record of custom. 

The riwajiam of Gujranwala District published 
in 1914 is an imperfectly compiled document and 
does not correctly record the customs prevailing 
in the district in several important particulars: 

ffeld: in this case that it did not correctly re¬ 
present the custom relating to succession to the 
self-acquired property of a sonless proprietor: 64 
P B 1917, Foil. tP4C7 C 2] 

Shamai7‘ Chand, J\Iuhammad Amin 
(Malak) and Qahul Chand —for Appel¬ 
lant. 

J . L. Kapur and ilf. C. Sud —for Res¬ 
pondent. 

Tek Chand, J. —One Dad. a Waraich 
Jat of Mauza Butala Jhanda Singh in 
the Tahsil and District of Gujranwala, 
acquired the land in dispute in the 
Lyallpur District. He died many years 
ago leaving him surviving a widow Mt. 
Thandi, and three daughters, Mt. Talia 
Bibi, Mt. Ka*am Bibi and Mt. Rabia 
Bibi. On his death mutation was effec¬ 
ted in the name of Mt. Thandi and 
she remained in possession till her death 
on 8th March 1925. The three daugh¬ 
ters pre-dcccascd their mother: two 
of them had '’cd childless while the 
third, Mt. Karam Bibi, left a son, 
Ghulam Nabi, plaintiff. On Mt. Thandi’s 
death, Ghulam Nabi took possession of 
the land, but llahi Bakhsh brother of 
Dad contested his right to succeed to 
the property. The Revenue Authorities 
favoured the claim of llahi Bakhsh and 
sanctioned mutation in his favour. 
Ghulam^ Nabi has accordingly sued in 
the Civil Court for a declaration that 
he, as the daughter’s son of Dad, is the 
rightful heir to his self-acquired pro¬ 
perty, and was in lawful possession of 
the land. The defendant resisted the 
suit on the ground, that according to 
the custom prevailing among the Jats 
of Gujranwaia District, collaterals of a 
sonless proprietor had a right to suc¬ 
ceed to his self-acquired property in 
preference to his daughter or pre-de¬ 
ceased daughter’s son. The learned 
Senior Subordinate Judge has held that 
the alleged custom has not been estab¬ 
lished and has decreed the suit. 

The defendant has appealed to this 
Court and on his behalf reliance has 
been placed upon the answer to ques¬ 
tion 47 of the Riwajiam of the Gujran- 
•wala District published in 1914. This 
qitesdon and the answer were considered 
#.at grreat length by a Division Bench of 
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the Chief Court in Wazira v. Maryan 
(1) (PP*^ 332-335), where, after a care¬ 
ful consideration of the various entries 
in the Riwajiam and the manner in 
which it was prepared, it was clearly 
demonstrated that it was an imperfectly 
compiled document and did not cor¬ 
rectly record the customs prevailing in 
the district in several important parti¬ 
culars. Mr. Shamair Chand has con¬ 
fessed his inability to show that this 
criticizm was unjustified, and all that 
he has urged before us is that some 
of the^ general observations in the judg¬ 
ment in that case, relating to the value 
to be attached to an entry in a Riwaj- 
iam if it is unsupported by instances, 
are no longer good law in view of the 
recent decisions of the Privy Council 
and this Court. TMs is no doubt true, 
but these later decisions do not in any 
way affect the authority of that decision, 
so far as it held that the cryptic 
answer, supposed to have been given by 
\-illagers, most of whom were illiterate, 
to an ill-expressed question in which no 
less than ten clifTerent problems had 
'been confused .did not correctly repre¬ 
sent the custom relating to succession 
to self-acquired properly of a sonless 
proprietor in the Gujranwala District. 

But even if the answer is to be taken 
as including in its purview the custom 
on this particular point, I am of opinion, 
that the initial presumption arising in 
favour of its correctness has been amply 
rebutted by the evidence on the record. 
In addition to the case reported as 
Wazira v. Maryan (1), which is a 
valuable instance in point, we liave the 
judgment of Khan Bahadur Sheikh 
Amir Ali, District Judge, Gujranwala, 
dated 23rd April 1919, (Ex. P-4) 
where it was held that according to the 
custom prevailing among the Jats of 
Gujranwala Tahsil, daughters succeeded 
to the _ self-acquired property of their 
father in preference to his near colla^ 
terals. Further, the plaintiff has proved 
the following four instances of such* 
succession by the oral testimony of the 
persons concerned: (1) Fazal Din, 
father of Ghulam Nabi, (P. W. 3), 
succeeded to the self-acquired property 
of his maternal grandfather to the 
exclusion of near collaterals of the de¬ 
ceased. (2) Mt. Resham Bibi, wife 
of Ahmad Khan, (P. W. 6), got the 
property of her father in preference to 
his collaterals of the third degree. 
(3) Dasondhi, father of Rehmat Khan, 
(P. W. 8), inherited the self-acquired 
land of hiS maternal grandfather in 
■the presence of his near collaterals. 

" 1. (1917) 84 P R 1917=42 I C 868. 


Tlahi Baksh V. Ghulam Nabi (Tek Chand, J.) 


468 Lahore Mt. Hayat Bibi v. Mohabat Khan (Addison, J.) 


1933 


(4) The son, of Mehar Dad. (P. W. 11) 
succeeded to the land of their maternal 
grandfather, Gclma Clruna and excluded 
Ills brother Shah Muharmnad. 

In addition, we find that a number of 
Jfat witnesses have deposed tliat custoni 
permits succession of daughters or their 
sons to self-acquired property' in Pre¬ 
ference to near male agnates. Of these, 
special mention may be made of Rehmat 
Khan, son of Jalaluddin, (P. 7) 

lanibardar, who has stated that he will 
not succeed to tlie self-acquired pro¬ 
perty of liis soilless brother as the 
latter has got a daughter alive. As 
against tliis not a single well-ascer¬ 
tained instance of daughter’s exclusion 
from succession to their father s 
acquisitions lias been proved by the 
defendant-appellant. I hold therefore 
that the appellant- has faded to prove 
this part of Ids case. Mr. Slianxair 
Chand how'Cv'er urges that, even it 
daughters succeed to such property, a 
predeceased daughtc*-’s son is not an 
heir, and he has referred us to ques¬ 
tion 50 of the Riwajiam wluch runs as 

follows: 

“If there he no daughters, no daughter’s sons 
succeed. If so, is the property equally divided 
amongst ah the sous of several daughters or are 
the shares proportioned to the number of daugh 
ters who leave sons? 

AHSK-cr 50.—When the daughter has been al¬ 
lowed to succeed, her sons inherit. All the ^ns 
of several daughters receive shares according to 
the number of daughters who leave sons. 

Mr. Shamair Chand contends that 

this answer means that the daughter s son 

inherits, only in those 

mother had actually succeeded to her 

father’s property. In my 
interpretation is not warranted by the 
language used. It seems to me clear, 
that what the answer, as recorded, was 
intended to convey is that a daughter s 
son succeeds only in tribes ^ among 
whom, and to property to wluch the 
light of the daughter to succeed to her 
father's property is recognized by cus- 
iom It does not, and cannot, mean 
that the right of a daughter s son to 
succeed to the property of his maternal 
grandfather is contingent upon his 
mother having survived her father, and 
actually inherited his property. It is 
significant that on tMs point also tiot ^ 
single instance .oral or documentary, 
has been cited in which a P^-^Tdec^sed 
daughter’s son liad been excluded by 
^ufterals in succession to. 

property. In this R/ 7 k<;/i 

of interest to refer to Miron Baksh 


v. Alehr Bibi (2), Gobbida v^. Nandii 
(3) and Chambeli v. Bishno (4), where 
the same question was raised in cases 
relating to other districts, but was 
answered in favmur of the predeceased 
daughter’s son. In my opinion the 
plaintiff’s suit has been lightly decreed 
and I would dismiss the appeal with 
costs. 

Monroe, /.—I agree- 
K.S. Appeal dismissed. 

'"2771915) 31 I C 693. 

3. A I R 1922 Lah 217=74 I C 644=5 Lah 
450. 

4. A I R 1920 Lah 460=78 I C 778. 
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Addison and Agha Haidar, JJ. 

Alt. Hayat Bibi —Appellant. 

V. 

Mohabat Khan and others — Respon¬ 
dents. 

First Appeal No, 447 of 1927, Decided 
on 31at January 1933. 

(a) Custom—(Punjab) GujranwalaDistrict— 
In presence of sons widows do not succeed. 

According to the Customary law of the Gujran- 
wala District compiled in 19i4, in the presence of 
sons widows do notsucceed. They have only a. 
right of maintenance. tP 469 C 2] 

(b) Civil P. C. (1908). 0.32. R. 7—Com¬ 
promise against recorded custom by which 
property belonging to minor is given to 
widow is not for benefit of minor. 

In alloNving a compromise the Court is to exer¬ 
cise judicial discretion as to the propriety , in the 
interests of the minor, of the proposed compro¬ 
mise. 

Where a Court sanctioned a compromise by 
which certain portion of property was given to 
widows who were only entitled to maintenance 
and to which the minor was entitled to succeed 
wholly under the recorded custom; 

Held-, the compromise was not for the minor’s 
benefit and that the Court did not exercise the 
discretion properly. l-P ^ 

N. C. Pandit and Tek Chand—lor Ap¬ 
pellant. 

Ghulavi Aloliiyud Din and Alohsin 

S/ia/t—for Respondents. . 

Addison, /.—The following pedigree 
table is necessary in this case: 

Mt. Rahmat Bibi=Maula Dad = Mt. Hayat Bibi, 
I (defendant 


Mt. Resham Bibi = Muhammad Din=M;t. Hayat 
I Bibi, 

Mohabbat Khan (plaintift). (defendant 2). 

Maula Dad died in 1916. Mutation 
of his land was effected in the name ot 
his son Mohammad Din. Mt. 

Bibi, the second wife of Maula Daa, 
appealed to the Collector agai^st^ ^ 
order and was successful in obtaining 
mutation in her name to the 
one-half, thus leaving Muhammad Din 
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with one-half. .Muhammad Din died 
wdthin eight months of his father’s death 


before he could sue in the Civil Court 
to establish his right to succeed to his 
father to the exclusion of his step¬ 
mother, but Mt. Resham Bibi brought 
a suit on behalf of her minor son 
Mohabbat Khan against the two Mt, 
Hayat Bibis fora declaration that Mohab¬ 
bat Khan was entitled to all the land 
and that the two step-mothers, Mt. 
Hayat Bibi, were only entitled to main¬ 
tenance in the usual way. This suit 
was instituted on 13th June 1919. By 
this time mutation had been effected on 
Muhammad Din. Of this one-half share, 
the half-share recorded in the name of 
one-half went to Mohabbat Khan ^nd 
one-half to the second Mt. Hayat Bibi, 
his scep-moxher, just as had been done 
on the death of Maula Dad. On 30th 
October 1919, a compromise petition 
was put in according to which the first 
Mt. Hayat Bibi was to retain onc-half 
of the land while the other one-ha-lf 
was to be recorded in equal shares in 
the names of Mohabbat Khan and of 
his step-mother, the second Mt. Hayat 
Bibi. This was exactly what was re¬ 
corded in the revenue papers and all 
that was added in the compromise uas 
that the two widows would have no 
right of alienation. Without that con¬ 
dition the widows had already very 
little right of alienation; that is, in 
any case they could only alienate the 
land for necessity which would have 
been very difficult to prove, seeing that 
the land is a very large area. A sepa¬ 
rate petition was also put in to the 
Judge to sanction the compromi^ on 
behalf of the minor and below this ap¬ 
plication he has recorded an order dated 
30th October 1919, in the following 
words : “As the compromise would be¬ 
nefit the minor, I allow it.” 

Ori' the same day he recorded the 
statements of Mt. Resham Bibi and the 
first Mt. Hayat Bibi and adjourned the 
case to the next day to allow the 
second Mt. Hayat Bibi to be present. 
On the 31st October, the second Mt. 
Hayat Bibi also attended and Sardar 
Narain Singh, the counsel appearing 
on behalf of the minor plaintiff, put in 
a petition stating that the compromise 
was, in his opinion, against the interests 
of the minor and should not be sanc¬ 
tioned. The Judge merely placed this 
I>etition on the record and decreed the 
suit in terms of the compromise. The 
present suit has been brought on behalf 
of the same minor Mohabbat Khan, 
through another guardian. In it a de¬ 
cree has b^n passed to the effect that 


the decree of 31st October 1919, had 
no effect and that the plaintiff was 
entitled to a declaration that he was 
the sole owner of the land in dispute. 
Against this decision the elder Mt. 
Hayat Bibi, has preferred tliis appeal. 
The second Mt. Hayat Bibi no longer 
claims anything except the widow’s right 
to be maintained. Accordingly to the 
Customary law of the Gujranwala Dis¬ 
trict, compiled in 1914. in the presence 
of sons, widows and unmarried c^ugh- 
ters do not succeed. This is the 
answer to question 33. Certain in¬ 
stances are set out where step-mothers 
have succeeded along with sons, but 
the general rule is as given above. 
Further, though the question was put in 
issue in the present suit as to whether 
the widows were entitled to succeed, na 
evidence to rebut the presumption raised 
by the entry in the Riwajiam has been 
produced. 

It is true that the Judge has pur¬ 
ported to follow the provisions of O. 32. 
R. 7, Civil P. C., and he d^ record 
the brief order mentioned earlier to the 
effect that he allowed the cornpromise 
as it benefited the minor. This is not 
ho\vc\er sufficient. The Court must c.xer- 
cise a judicial discretion as to the 
]>ropriety in the interests of the minor 
of the proposed compromise. In this 
case I have not the slightest hesitation 
in agreeing with the trial Judge that the 
Court did not exercise a judicial dis¬ 
cretion when it sanctioned the com¬ 
promise. Not only was the compromise 
against the recorded custom of the Dis¬ 
trict, but the pleader who was appear¬ 
ing for the minor plaintiff pointed out 
to the Judge that the compromise was 
not for the minor’s benefit. Even now 
there is no evidence to rebut the Custo¬ 
mary law of the district. In such 
circumstances it cannot be held that the 
Judge exercised a judicial discretion 
when he sanctioned the compromise. 
he apparently wanted was to have this 
case removed from his pending record 
and though it is not practicable to lay 
down a definite or hard and fast rule 
as to what particular material a Judge 
may call for before he is satisfied that 
the compromise is for the benefit of the 
minor, yet this is a case where it i? 
obvious that the Judge did not exercise 
a judicial discretion as to the propriety 
of the compromise. In this respect I 
am in agreement with the trial Court. 

As there is no evidence to rebut the 
statement of custom rccor^d in the 
Customary law of the district^ there is- 
no question, but that the plaintiff has 
been properly held to be the sole owner,. 
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the widows merely having the usual 
right to be maintained. A technical 
objection however was taken to the 
decree passed on the ground that the 
plaint did not ask for the cancellation 
of the decree dated 31st October 1919. 
This is true, but in the pleadings the 
defendants drew attention to that de¬ 
cree and contended that the present 
suit could not proceed because of the 
decree in that suit. The usual issues 
were then framed and by its decree the 
trial Court actually declared that the 
first decree had no effect and that on 
the merits of the case the plaintiff was 
entitled to a declaration tliat he was 
the sole owner of the land subject to 
the uidow’s right of maintenance. This 
shows that the plaint was looked upon 
as having been amended; otherwise 
such a decree could not be given. 1 
would therefore repel this technical ob¬ 
jection as the case was tried as if it 
were for a declaration tliat the first 
decree was obtained by reason of the 
gross negligence of the plaintiff’s guar¬ 
dian. Had I thought it necessary, I 
would even now have allowed the plaint 
to be amended as the parties have 
clearly understood wliat the suit was. 
For the reasons given I would dismiss 
the appeal with costs. 

Asha Haidar, J. —I agree. 

K.S. A 2 )peal dismissed. 

»* 
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Jai Lad, J. 

Commercial Credit Corporation, Ltd .— 
Plaintiff—Appellant. 

V. 

Mohammad Idris' — Defendant—Res¬ 
pondent. 

Second Appeal No. 1493 of 1932, De¬ 
cided on 8th March 1933, from decree of 
Dist. Judge, Delhi, D/- 11th June 1932. 

Contract Act(1872), S. 55—Sale—Hirepur- 
chase system—Vendor cancelling contract— 
No breach of agreement by hirer—Vendor is 
not entitled to recover on basis of agreement 
*—Negotiable Instruments Act (1881), S. 43. 

On a contract of hire-purchase, a motor car was 
given to the defendant for Rs. 2,100. Rs. 1,000 
was to bo paid in advance and the balance was 
to be paid in instalments in the course of eight 
months and the property in the car was to pass 
to the hirer only on the full payment of the 
amount. The hirer paid Rs. 50 cash and a cheque 
for Rs. 950 and took the car but intimated after 
two days that the car was defective and that he 
bad stopped payment of the cheque till the matter 
was settled. The owner threatened the hirer 
with criminal action and had the car seized 
through his agent. Then he filed a suit on 
the cheque: 

Held-, that no breach was 'committed by the 
biter but that the agreement was cancelled by the 
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owner when he seized the car, that the cheque 
not being supported by consideration S. 43, Nego¬ 
tiable Instruments Act, applied and that the 
owner was not entitled to recover either on basis 
of agreement or on the cheque: Brooks v. Beirn- 
stein, (1909) 1 AT 2? 93 and A I It 1929 Mad 884, 
Dist. (.P 471 C 1 ; P 472 C 1 ] 

Kishan Dayal —for Appellant. 

Ham Saran^ioY Respondent. 

J udsnient. — On 18tli November 
1929, the respondent, Mohammad Idris 
purchased from the appellant, the Com¬ 
mercial Credit Corporation Limited, a 
second-hand car for Rs. 2,100, on what 
is ordinarily understood to be a hire 
purchase system. Rs. 1,000 was to be 
paid in advance and the remaining 
Rs. 1,100 was to paid by instalments 
spread over 8 months and on the pay¬ 
ment of the full amount the property in 
the car was to pass to the hirer, the 
respondent, but till the whole of the 
amount was paid it was to remain the 
property of the owner, the appellant, 
who was entitled to take possession of 
the car if there had been any breach of 
the conditions which were to be per¬ 
formed by the hirer. On the happening 
of this contingency the hirer was liable 
to pay to the owner all the instalments 
which were payable by him upto the 
date of the breach and he was also 
liable for damage, if any, to the car 
while in his possession. The motor-car 
sold in this case was handed over to 
the respondent at Delhi on the 18th 
November. He had to take it to Kath- 
godam and it appears that when he 
was driving the car to Kathgodam he. 
noticed a leak in the radiator wliich 
had been repaired with cement from 
the inside. It took him three days 
to reach Kathgodam owing to the com¬ 
pulsory stoppages in the way due to 
the defect in the radiator. He also 
discovered, or at least he alleges that 
he discovered, that the tyres had been 
changed between his approval of the 
car and its actual delivery to him. He 
had paid to the owner as follows: 
Rs. 50 in cash and Rs. 950 by means 
of a cheque. 

On arrival at Kathgodam he wrote 
to the owmers at Delhi on 24th Novem¬ 
ber 1929, intimating to them the de¬ 
fects found by him in the car and in¬ 
forming them that till the matter was 
settled wdth him he had stopi>ed the 
payment of the cheque. The owners 
thereupon threatened him with cnminal 
action and offered to take back the car 
on his paying them Rs, 200 for the 
use of the car in the meantime and 
this offer was immediately followed up 
by instructions by the owners to their 
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agent to seize tlie car. It appears that 
the agent could not succeed in arriving 
at an amicable settlement with the hirer 
and consequently he seized the car on 
28th November 1929. It is not clear 
^vhether between the 24th and the 28th 
the hirer made any use of the car. The 
■owners then instituted a suit for the re¬ 
covery of Rs, 950, on the basis of the 
cheque. 

This suit was decreed by the trial 
Court, but has been dismissed by the 
District Judge on appeal and the owners 
have presented this second appeal. I 
have heard Mr. Kishan Dayal, advocate 
on his behalf at some length. The 
contention of Mr. Kishan Dayal is tl'^t 
the view taken by the learned District 
Judge is wrong as the suit being on the 
basis of a negotiable instrument, even 
if it be assumed that there was a partial 
failure of consideration, by virtue of 
;S. 45, Negotiable Instruments Act, 
■should have been decreed because in 
•order to ascertain in money the extent 
-of failure of consideration a collateral 
inquiry would be necessary. This con¬ 
tention of the learned counsel in my 
•opinion is devoid of force. The view 
of the learned District Judge is, and 
in my opinion it is the correct view, 
that by taking back the car the plaLn- 
'tiff did not exercise his option given to 
him by the agreement of putting an 
*end to the contract on the breach on 
the part of the hirer of the conditions 
■of the agreement of hire and purchase. 
Obviously there had been at that stage 
^ no such breach by the hirer. On the 
' other hand the conduct of the owners 
in seizing the cAr under the circum- 
stajices mentioned above amounted to 
a cancellation of the agreement, in other 
words to determine the arrangement 
made thereby. It may be that S. 39, 
Contract Act, has no direct application 
to the present case, as Mr. Kishan 
Dayal contended, but it is not neces- 
rsary for the defendant to rely upon that 
•section. The defendant relies upon the 
rconduct of the appellants in putting an 
«nd to the contract by seizing the car 
•which had the effect of absolving him 
irom performing the contract. 

To a case like the present in my 
opinion S. 43, Negotiable Instruments 
Act, applied. That section relates to 
a total failure of consideration and in 
this case there has been a total failure 
of consideration owing to the conduct 
of the appellants in seizing the car. It 
• was open to the owners to hold the 
Mrer to his contract and to take action 
if he made default in the payment of 
instalments of the bailee as speci¬ 


fied in the agreement. They did noth¬ 
ing of the sort. Even if S. 45, had 
been applicable to the facts of tliis 
Case in my opinion no collateral inquiry 
was necessary to determine the extent 
to which there had been a failure of 
consideration because on the facts 
pleaded and admitted by the parties it 
was merely a question of arithmetic. 
According to Mr. Kishan Dayal Rupees 
1,000 had been paid by the hirer to 
the owners in advance for the use of 
the car for 8 months after which on 
the liirer performing all the conditions 
of the agreement the car was to be¬ 
come Ills property. Assuming that this 
contention is correct, the proportionate 
amount due to the owners for the ten 
days’ use of the car would not have 
exceeded Rs. 50 which they had already 
received. In this connexion it must be 
remembered that the car had to be¬ 
come the property of the hirer on the 
payment of the full amount and there¬ 
fore it docs not necessarily follow that 
Rs, 1,000, was the Mre for 8 months’ 
use of the car. .A. substantial part 
thereof was also paid in consideration 
of the hirer becoming owner of the 
car after 8 months. 

Brooks V. Beinistcin (1) and Auto 
Supply Co. Ltd. V. Raghmmtha Chetty 
(2) are clearly distinguishable from 
the facts of the present case. In the 
first case it was held that if the hircr 
did not perform Ids contract the owner 
may take possession of the thing hired 
and claim hire for the time during 
wMcK it remained in the possession of 
the hirer. As I have already stated 
no question of the hirer not performing 
Ids part of the contract aiises in the 
present case. In the Madras case again 
it was held that when the Idrer had 
broken the contract and the owner had 
taken possession of the article hired 
to him owing to the breach, the hirer 
is not entitled to the return of the same. 
In both these cases, therefore it had 
been found as a fact that the hirer had 
not performed his part of the contract. 
In the present case the finding of the 
learned District Judge is that the con¬ 
duct of the plaintiffs in seizing the car 
did not amount to their exercise of 
any power given to them by the agree¬ 
ment, but it amounted to an abrogation 
of the contract. The case therefore 
is not one of forfeiture, but it is of 
cancellation of the contract and the 

1, (1909) 1 B: B 98=78 L J K B 243=99 L T 
970. 

2, A I B 1929 Mftd 884=121 I C 683—53 
Mad 829. 
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plaintiffs are not entitled to claim any¬ 
thing' by virtue of the agreement. They 
arc also not entitled to claim on the 
basis of the cheque because there was 
a total failure of consideration. The 
view taken by the learned District Judge 
in my opinion is correct and I dismiss 
this appeal with costs. 

K.S. Appeal disjnisscd. 
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Tapr, J, 

Jihola Nath —Defendant—Appellant. 

V. 

Behari LalNSulaqi Bavi and others — 
Plaintiffs—Respondents. 

Misc. First .\ppeal No. 1*590 of 1931, 
Decided on 8th December 1932, from 
order of Sub Judge, First Class, Delhi, 
D - 22nd August 1931. 

=^Ctv5I P. C. (1908), O. 21. R. 50—Decree 
against firm—Decree-holder can pursue any 
of the three courses regardless of their order. 

Rule 50, O. 21, Civil P. C.. does not require the 
holder of ii decree agaijist a firm to first exhaust 
tlic remedy provided in Cl. (a) of the rule and 
tlicn proceed under Cl. (b) and failing satisfaction 
under these two clauses proceed under Cl. (c). 
Under the rule he has three courses open to him, 
any of whicli he may pursue regardless of the 
order in which they are set out. LI* C 2] 

Barkat Ali and Gidlu Bam — for Ap¬ 
pellant. 

Kishan Dayal and Nool ChanA — for 
Respondents. 

Jiiclgrnent. — Messrs. Behari Lai 
Bulaqi Ram, brought a suit against Rai 
Bahadur Nathu Mai, Mr. B. S. Puri, 
Mr. Chuni Lai, Mr. Manohar Lai and 
Colonel Bhola Nath, trading under the 
name and style of the Eastern Trad¬ 
ing Company, for the recovery of 
Rs. 35,659-1-3, in the Court of the 
Subordinate Judge, Delhi. Rai Bahadur 
Nathu Mai died during the pendency of 
the suit and a decree for the amount 
claimed was passed against the remain¬ 
ing four persons “as partners of the 
Eastern Trading Company,” on 30th 
June 1931. The decree-holders ap¬ 
plied for transfer of the decree to 
Lahore for execution, but just prior to 
this application being made Colonel 
Bhola Nath, one of the judgment-deb¬ 
tors moved the Delhi Court to refuse 
any such application on the ground 
inter alia that the decree being against 
a firm it should be' executed against the 
property of the partnership which to the 
value of some Rs. 50,000, was in the 


custody or possession of the decree- 
holders. The learned Subordinate Judge 
granted the application for transfer and 
on the certificate issued by him applica¬ 
tion for execution of the decree by 
arrest and atiachment of the property 
of Colonel Bhola Nath has been made 
to a Lahore Court. Against the order 
of' the Delhi Court the present appeal 
has been preferred by Colonel Bhola. 
Nath and I would uphold the objection 
that no appeal lies against an order 
under S- 39, directing the transfer 
of the decree were it not for the fact 
that the learned Subordinate Judge at 
Delhi in making the order has observed 
that the decree is not against a firm, 
but against individuals and held that he- 
cannot force the decree-holedr to take out 
execution first against the partnership 
property before seeking their remedy 
against the individual partners. 

A great deal of the discussion before 
me has centred round the question whe¬ 
ther the decree is against a firm or 
against individuals. In my opinion, it 
is quite unnecessary to decide this point 
for even if the decree has been granted 
against a firm there is nothing to pre¬ 
vent the decree-holders taking out e.xe- 
cution against any one or more of the 
judgment-debtors who admittedly ap¬ 
peared in their own names and de-r 
fended the suit. R. 50, O. 21, Civill 
P. C.. does not require the holder oi\ 
a decree against a firm to first exhaust | 
the remedy provided in Cl. (a) of the 
rule and then proceed under Cl. (b) 
and failing satisfaction under these two 
clauses proceed under Cl. (c). Under 
the rule he nas tnree courses open 
to him, any of which he may pursue 
regardless of the order in which they 
are set out. Bombay Company Ltd., 
Karachi v. Kahati Singh (1), cited by 
Mr. Barkat Ali does not lay down any 
proposition of law to the contrary and. 
curtail or regulate the option of such 
a decree-holder. 

In my opinion the authority in ques¬ 
tion merely requires that the holder of 
a decree against a firm who seeks to» 
e.xecute it against dormant partners 
under sub-R. (2) of the rule should 
first exhaust the remedies provided in 
Cls. (a), (b) and (c) of sub-R. (1). 
Finally it was urged that I should give 
a direction to the executing Court t<> 
e.xercise its discretion as to .which of 
the remedies privided in Cls. (a) and. 
(b) the decree-holders should be al¬ 
lowed to pursue. I decline to give any 
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such direction. There is no force in 
the appeal and for the reasons stated 
I dismiss it with costs. 

K.S. Appeal dismissed. 


A. I. R. 1933 Lahore 473 (1) 

Broadway, J. 

Niamat Rai —Petitioner. 

V. 

Jlotii Ram and others —Opposite Par¬ 
ties. 

Civil Revn. Petn. No. 641 of 1932, 
formerly Civil Appeal No. 1596 of 1932, 
Decided on 28th March 1933, from order 
of Dist. Judge, Dera Ghazi Khan, D. - 
14bh July 1932. 

(b) Civil P. C. (1908), O. 21. R. 16—Order 
under O. 21. R. 16 by executing Court—Ap¬ 
peal is not competent. 

An order passed by an executing Court undef 
0. 21, R. 16 is not open to appeal. LR 473 C 2) 

(b) Civil P. C. (1908), O. 21, R. 16~De' 

cree in favour of several persons—Assignment 
of decree by one of them—Assignment passes 
only interest of assignor-decree-bolder. 

When one of several decrce-liolder.s assigns the 
decree, and an application to recognise the as¬ 
signment is filed, the Court cannot recognize the 
assignment in respect of wliole decree in favour 
of the assignee but only the interest oftheussig- 
nor-decree-holder. LP 473 C 2] 

ISlehr Chand — for Petitioner. 

J/. L. Puri —for Opposite Parties. 

Judgment. — Hotu Ram, his two 
brothers, Tillu Ram and Janji Ram and 
his two sons, Himta Ram and Bansi 
Ram, obtained a decree against Narain 
Das. Later on Himta Ram, son of 
Hotu Ram, executed a deed of assign¬ 
ment in favour of Lala Niamat Rai 
who had been Narain Das’s counsel in 
the case, purporting to assign this de¬ 
cree to the said Lala Niamat Rai. 
Subsequent to this Lala Niamat Rai put 
in an application under O. 21, R. 16, 
Civil P. C., and the Court proceeded to 
examine Himta Ram and Narain Das 
and recognized the assignment in favour 
of Lala Niamat Rai. Against this order 
passed under <3). 21, R. 16. Hotu Ram 
preferred an appeal to the District Judge 
objecting to the recognition of the as¬ 
signment of the entire decree and m g- 
ing that the decree in its entirety, at 
any rate, had not passed to Lala Niamat 
Rai tmder the assignment executed in 
his favour by Himta Ram. Objection 
was taken to the jurisdiction of the 
learned District Judge on the ground 
that no appeal was competent. The 
learned District Judge however held 


that an appeal did lie and proceeded to 
accept that appeal, holding that Himta 
Ram could not lawfully assign the de¬ 
cree in its entirety on behalf of the 
entire body of the decree-holders. 

Against this decision the assignee, 
Lala Niamat Rai, has preferred this 
petition for revision and it has l>een 
urged that the learned District Judge 
had no jurisdiction to entertain the ap¬ 
peal as no appeal was competent. On 
the other side, It lias been contended 
that the order of the e.xecuting Court 
was one falling within the purview of 
S. 47 (3). Civil I^. C.. and was there¬ 
fore appealable. After hearing counsel. 
1 am inclined to the view that the 
petitioner’s contention is correct and 
that the appeal to the learned District 
Judge was incomix'tcnt, but it seems 
to me that the order passed by the exe¬ 
cuting Court under O. 21, R. 16. \yas 
erroneous and I would therefore sitting 
as a Court of revision, modify that 
order so as to direct that the assign-, 
ment by Himta Ram in favour of Lalaj 
Niamat Rai passed only Himta Ram'sj 
interest in the decree, whatever intcrcsti 
that may ultimately prove to be. Thcj 
parties will bear their own costs in this: 
Court. 

KS Order modified. 
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Coldstream and Jai Lal, JJ. 

Badlu and Plaintiffs—Appel- 

lants. 


v. 


Mt. Umrao Kaur and another —Defen- 
nants —Respondents. 

First Appeal No. 3198 of 1927, Decided' 
on I9th January 1933, from decree of 
First Class Sub.Judge, Delhi, D/- llfch 
November 1927. 

Custom (Punjab) — Succession — Delhi Dis¬ 
trict -Collaterals precede daughter's son. 

Collatenils succeed in preference to d.^ugl)tGl•*p•• 
son in Delhi. [P 475 C 1] 


Kishan Daijal and Bhagivat Dayal — 
for Appellants- 

M. G. Nahajan and Madan Mohan 
for Respondents. 

Coldstream. J -—Gne Hazari, a Brah¬ 
min agriculturist of Harcoli in Delhi 
TahsiJ, died on 15th January IQI'L 
leaving a widow. Mt. Umrao K^r, 
an unmarried daughter, Mt. I^bo. Mt. 
Umrao Kaur succeeded to his landed 
estate. Subsequently, she also took pos¬ 
session of the estate of her husband s- 
brother, Mohar Singh, who^ widow 
had died. On 24th May 1925, Mt^ 
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Umrao Kaur adopted Hoshiar Singh, 
Lado’s son, then about six months 
old declaring that she did so under her 
husband’s direction. On 22nd October 
1925. she executed a formal deed con- 
A'cying to Hoshiar Singh the property 
which had belonged to her husband. 
’On 8ih Tanuary 1926, the appellants 
who arc collaterals of Hazari in the 
tenth degree instituted the suit against 
Mt. Umrao Kaur and Hoshiar Singh 
from which this appeal arises, praying for 
a declaration that the gift of Hazari’s 
land by Mt. Umrao Kaur to her daugh¬ 
ter’s son would not affect their rever¬ 
sionary rights. It was admitted at the 
trial that the family was governed by 
Customary law and that the land was 
ancestral and the Subordinate Judge 
held the .adoption invalid, finding it 
mot proved that Mt. Umrao Kaur had 
been authorized by her husband to 
make it. He dismissed the suit how- 
•ever on the ground that Hoshiar Singh 
Avas entitled to succeed to Hazari’s pro¬ 
perty in preference to the plaintiffs and 
that the gift by Mt. Umrao Kaur 
merely accelerated succession to the 
’•estate. 

Against this decision the collaterals 
have appealed through Mr. Kishen 
Dayal whose case is that the lower 
Court’s finding regarding Hoshiar 
Singh’s preferential right of succession 
is not justified upon the evidence and 
is contrary to the Customary law of the 
District, and that in any case the adop- 
rlon being invalid his clients were en¬ 
titled to a declaration that the gift 
made in October 1925, which did not 
pass the whole of Hazari’s estate and 
rcherefore could not be regarded as a 
;mere acceleration of succession, would 
mot affect their rights. For the respon¬ 
dents, Mr. Mehr Chand Mahajan, AvhiJe 
supporting the lower Court’s decision 
that Hazari’s distant collaterals were 
not entitled to sue in the presence of 
his daughter’s son, disputes the correct¬ 
ness of the Subordinate Judge’s finding 
•that Mt. Umrao Kaur had not her 
husband’s authoiity to adept a son to 
diini. 

There is no doubt that there was a 
formal adoption ceremony on 24th May 
1925, which was followed by the deed 
of gift in October. But I think that 
the lower Court was right in deciding 
;that Mt. Umrao Kaur failed to prove 
that she acted under instructions given 
;hcr by her husband 11 years pre¬ 
viously on his deathbed. Her story to 
■explain why her husband did not Mm- 
self adopt a son before he died was 
that she \ya5 pregnant at the time and 


her husband told her that if the child 
turned out to be a girl she was to 
adopt for him a son bom of his 
daughter. Mr. Umrao Kaur’s child was 
not born until more than 11 months 
after Hazari’s death. So this story is 
extremely improbable. It is remark¬ 
able that so large a number of persons 
as have given evidence regarding the 
adoption ceremony should have been 
present when Hazari gave instructions 
to his wife, although they were not 
closely (if at all) related to him. Why 
they happened to come together to his 
bedside at the right moment is not 
explained ? I have no doubt that all 
this story is a fabrication. 

As regards the rights of collaterals 
to succeed in preference to a daughter’s 
son in Delhi, Mr. Kishen Dayal relies 
principally upon the riwajiam of the dis¬ 
trict reproduced in the Manual of Custo¬ 
mary law prepared at the last settlement 
which evidence, he contends, concludes the 
matter in favour of Ms clients. ,The re¬ 
levant portion of the riwajiam is in the 
answers to questions 60 and 63 where 
it is laid down that except in a few 
families where inheritance devolves ac¬ 
cording to Mahomedan law, a daughter 
is excluded from inheritance by the male 
kindred however distant (question 60) 
and that among Hindus daughters have 
no right to inherit (question 63). The 
evidence produced by the defendants 
wMch is merely the bare statements of 
witnesses, unsupported by instances, cer¬ 
tainly does not discharge the onus of 
proving that riwajiam does not correctly 
describe the custom. To tMs Mr. Mehr 
Chand’s only reply is that tMs portion 
of the riwajiam was not reUed upon at 
the trial and tliat Ms clients are entitled 
to be given an opportunity to produce 
further evidence to meet what appears 
to be a new case. But the evidence 
makes it clear that the parties v^y 
clearly understood that the question 
whether distant collaterals^ excluded a 
daughter’s son was a main issue for 
decision. The mere absence of a copy 
of the riwajiam from the record is 
immaterial; Aia Miihammad v. Fateh 
Mohammad, A. /. R. 1930 Lah. 900, 
for it is manifest that it was on the 
riwajiam that the plaintiffs relied in 
asserting their rights of succession as 
against a daughter’s son. The plaintiffs, 
Baldewa and BadM in the witness box 
expressly referred to the riwaj the 
latter explaining that by “general cus¬ 
tom’’ he meant the riwajiam recorded at 
the settlement. This riwajiam of De^ 
District has recently ^ been accepted by 
tMs Court as authoritative evidence ot 
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^Customary law in Mt. G/iogri v. AIL 
Manbiinri (1). It is to be presumed 
that the parties produced the best evi¬ 
dence available at this trial and I do 
«\ot think that the remand asked for by 
Mr. Mehr Chand is called for in the 
interests of justice. Having regard to 
what is stated in the riwajiam to be the 
•custom and the failure of the defen¬ 
dants to produce any reliable evidence 
•to the contrary I am of opinion that 
Mr. Kishen Dayal’s argument must pre- 
'a^ail and that the lower Court’s finding 
that the collaterals liave no locus standi 
»inust be reversed. 

It follows that the gift to Hazari’s 
daughter’s son by Mt. Umrao Kaur 
cannot be regarded as a mere accelara- 
tion of succession. I would accordingly 
accept this appeal and decree the ap¬ 
pellant’s suit with costs throughout. 

Jai Lai, /.—I agree. 

M.N. Appeal allowed. 

1. A I R 1931 Lab 123=131 I C 347. 
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Dalip Singh and Agha Haidar, JJ. 
Kartar Singh —Appellant. 

V. 

' Gttrdtvara Parhandhak Committee and 
ethers —Respondents. 

First Appeal No. 465 of 1930, Decided 
on 16th March 1933, 

(a) Punjab Sikh Gurdwaras Act (8 of 
1925). S. 16— Revenue records showing exist¬ 
ence of gurdwara with langar and muafi at- 
'tached to it should be relied on as ^ against 
discrepant and contradictory oral evidence— 
'Evidence. 

Where the question to be decided was as to 
whether there was a gurdwara in a particular 
•village and the revenue records showed that a 
-gurdwara existed from earliest times, that the 
•gurdwara was a place of worship for the Sikhs 
-ti,nd that there was a langar and muafi attached 
"to it and the oral evidence against this was dis- 
-crepant and contradictory: 

Seld'. the revenue records should be relied on 
ias against the oral evidence. LR 476 C 1] 

(b) Word# and Phrases—Debra. 

‘The word “debra” is generally used to describe 
-a cremation place or death place. A birth place 
is never discribed as a debra. CP 476 0 I") 

(c) Punjab Sikh Gurdwara# Act (8 of 1925), 
S. 18—Income from land being u#ed for ex¬ 
penses of langar of gurdwara for long time— 
Presumption is that land is muafi. 

Where the income from a laud has been, used 
for a long time for the expenses of the langar of 
a gurdwara, the presumption is that the land is 
muafi belonging to the gurdwara. [P 476 0 2") 

(d) Punjab Sikh Gurdwara# Act (8 of 1925), 
.5 lg_AiBhants of gurdwara erecting build- 
•ings on land of gurdwara—Presumption is 
'that such buildings pertain and attach to 

.^rdwara. , , , ^ . 

Where the mahants of a gurdwara who are in 
^possession of the lands of gurdwara as custo¬ 


dians for the beriefit of the gurdwara erect build¬ 
ings on such land, the presumption is that the 
buildings pertniu and attach to the gurdwara. 

LP 47G C 2] 

Nand and Basant Krishna — for Ap¬ 
pellant. 

Bhagat Singh —for Respondents. 

Dalip Singh, J .—Under Government 
Notification tiie Gurdwara Dhcra DaroJi 
Bhai No. 173 was notified to be a Sikh 
Gurdwara. The usual consolidated list 
was published and the present appel¬ 
lant was one of the petitioners claiming 
certain property alleged to belong to 
the gurdwara. Some of his claim was 
decreed and no longer concerns us, but 
a portion of Ms claim relating to eight 
holdings in village Daroli Bhai together 
with the muafi rights attached to these 
holdings and certain buildings situated 
on one of the plots in the said eight 
holdings were held to be the property 
of the gurdwara and the petitioner's 
claim to them was dismissed. The ped- 
tioner has therefore come in appeal. 

The first point arising in the appeal 
is whether tlie gurdwara actually sche¬ 
duled in the Notification is the one 
to wliich the muafi and buildings, etc., 
were attached; in other words, whether 
the identity of the scheduled gurdwara 
has been established or not. On tliis 
point the case for the respondents was 
that the gurdwara in question was a 
gurdwara in connexion with the cre¬ 
mating place of Mata I^amodri, wife 
of Guru Hargobind, the sixth Guru. 
The case for the i^etiiioner was that the 
only gurdwara in mauza Daroli Bhai 
was a gurdwara situated inside the 
village and built to commemorate the 
birth of Baba Gurditta, son of Guru 
Hargobind. The special Tribunal held 
that the case of the petitioners was 
incorrect and that of the respondent- 
objectors was correct, and that the 
gurdwara was sufficiently identified. The, 
petitioners produced a good deal of 
oral evidence to establish their case and 
at first sight this oral evidence no doubt 
looks imposing in comparison with the 
oral evidence produced by the objec¬ 
tors, but on being looked at more 
closely the oral evidence is discrepant,* 
contradictory and in opposition to re-\ 
venue entries from the earliest times 
onwards which clearly establish that 
there was a gurdwara in memory ol 
Mata Damodri Ji situate in this village. 
This is a first point to be borne in 
mind. It is also clear from the revenue 
entries that this said gurdwara was 
a place of worship for the Sikhs and 
that there was a langar and muafi at¬ 
tached to it, obviously making it a 
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place of importance. According’ to the 
case for the petitioner there was no 
gurdwara Mata Damodri Ji at all and 
there is only a samadh of Mata Damodri 
IJi at which there is no langar and 
iwhcre the Granth Sahib has never been 
joi>ened and on Sikhs collect for worship. 
'I would hold tlierefore that it is suff¬ 
iciently proved as against the oral evi- 
fdenre bv the revenue entries that there 

I ^ 

is a gurdwara of Mata Damodri Ji in 
;this village. 

The next question to determine is 
whether it is outside or inside the 
village. As regards that the special 
'Tiibunal relied on a history known as 
('fUr Bilas wherein it was stated that 
Mala Damodri Ji was cremated outside 
the village. It has been contested be¬ 
fore us that this liistory is inadniissible. 
It is quite unnecessary to decide this 
point because it is the case of the peti¬ 
tioners themselves that the samadh of 
Mata Damodri Ji is outside the village 
and ordinarily speaking the samadh 
would be erected at the place where the 
cremation took place. Secondly, the 
very word "debra.” which probably 
owing to a printing error has been 
printed in the schedule as “dhera,” 
is generally used to described a crema¬ 
tion place or death place and it is 
admitted by the petitioner himself as 
his own witness that a birth place is 
never described as a debra. Now, the 
case for the petitioners being that the 
gurdwara- inside the village was to com¬ 
memorate the birth of the son of Guru 
Hargobind and the gurdwara scheduled 
being scheduled as a •’dera” or “dchra” 
it is clear that it must refer to some 
other gurdwara. The only other gurd¬ 
wara it could refer to is the one which, 
according to the objectors, commemo¬ 
rates the death of Mata Damodri Ji. 
I would therefore hold that it is clearly 
proved that the gurdwara is outside the 
village. In fact the whole of the case 
of the petitioners has been an attempt 
to lake advantage of the misprint with 
respect to the word “dchra.” 

The next point that was contended 
was that it was not proved that the land 
in dispute together with the muafi rights 
and the buildings thereon were proved 
to belong to the gurdwara. As regards 
this, it is unnecessary to say much 
except that the decision of the Tribunal 
referring to the documentary evidence 
on the point amply supports the con¬ 
clusion arrived at. It is clear that from 
the very beginning this land was muafi 
granted for the purposes of the ex¬ 
pense of the langar of the gurdwara 
and the ancestors of the petitioners 
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have at various times and in various, 
documents asserted that they were- 
spending the income derived from the- 
said land on the expenses of the langar. 
These admissions, made long before the- 
suit, it has been contended, are in¬ 
admissible, but no authority was cited, 
for this somewliat extraordinary pro¬ 
position. No other argument was ad- 
^•anced as against them and they would 
undoubtedly shift the onus very heavily 
on to the petitioner to prove that he- 
\vB.s the owner, and not the trustee, on, 
behalf of the gurdwara. He has utterly 
failed to discharge any such onus. I 
would therefore hold that it is clearly 
proved that the land and the muafi 
belong to the gurdwara. The only point 
remaining is the question of the build-. 
ings. Now, the petitioner’spredecessors- 
in-interest were trustees, according tO' 
themselves mahants, of the gurdwara,. 
and were in possession of these lands 
as custodians for the benefit of the 
gurdwara. If knowing all the facts they 
proceeded to build on the land ad¬ 
mittedly belonging to the gurdwara 
surely the presumption must be that the 
buildings were meant to pertain to and 
attach to and belong to the gurdwara. 

I therefore consider that the conclu¬ 
sion of the Tribunal on this point also 
is correct. I would therefore dismiss 
the appeal with costs. 

Agha Haidar, J .—I agree, 
iv.s. At)peal dismissed. 
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Shadi Lal, C. J. and Broadway. J. 

Gujar ][Ial-Kunda7i Lal —Appellants.. 

V. 

Nanah Chand Kaln-Mal and others — 
Respondents. 

Letters Patent Appeal No. 136 of 
1927, Decided on 20th February 1933. 

Civil P. C. (1908), O. 47, R. 1—Appealable 
order—Revision filed and dismissed 
view sought for treating it as appeal—Point: 
escaping every one’s notice—Good ground for 
interference in appeal—Review was justified- 
Court entertainiuga revision held that though-, 
there was a mistake of law in the judgment 
sought to to revised, that -was no ground for re¬ 
vision. It esc.-vped the notice of all concerned that 
an appeal could lie to the same Court. The ap¬ 
plicant sought a review on that ground and the- 
Court reviewed its order and treated it as an ap¬ 
peal and allowed it: . 

Held : that the Court having acted on the- 
ground of there being a mistake or error, apparent 
on the face of the record, it was justified m 
granting the review: AIR 1922 P gjj 


Sardar Md. V. Labhu Ram 


Lahore d77 
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^chr C/ianr? Mahajan — for Appel¬ 
lants. 

Jagan Nath Aggarwal and ..-li'a- Ham 

Agnarwal — for Respondents. 

Shadi Lai, C. S. —^The plaintiffs, who 
were dissatisfied with an order for rate- 
.ablc distribution under S. 73. Civil 
P. C., brought the action, wluch has 
given rise to this appeal, to com|>el a 
a-efund of the assets which according 
to them had been improperly distri¬ 
buted. Their suit was dismissed by the 
Subordinate Judge of the Third Class. 
Against the decree dismissing the suit, 
they preferred an appeal to the Senior 
Subordinate Judge, who concurred with 
the Court of first instance and dis- 
tmissed the appe^. Thereupon, they 
•preferred an application for revision to 
the High Court wliich was rejected by 
Jai Lai, J., who, while holding that the 
judgment sought to be revised vyas 
wrong in law, dismissed the application 
on the ground that an error of law did 
not amount to a material irregularity as 
•contemplated by the law of revision. 
The plaintiffs then realized that the suit 
.as instituted by them was not a small 
•cause suit, but an unclassed suit, vide 
Art. 26, Provincial Small Cause Courts 
Act; and that a second appeal lay to 
the High Court. They accordingly made 
,an application to the learned Judge for 
a review of his judgment rejecting the 
application for revision, and asking him 
to treat the latter application as a 
memorandum of second appeal. The 
learned Judge granted the review on 
the ground that there was a mistake or 
error apparent on the face of the re¬ 
cord, and, after setting aside his order 
rejecting the application for revision he 
heard the case as a second appeal and 
granted a decree to the plaintiffs. 

The defendants have preferred the 
present appeal under Cl. 10, Letters 
Patent, and it is urged before us that 
the Single Judge had no jurisdiction to 
grant the application for review. The 
learned counsel for the appellants places 
his reliance upon the judgment in 
Ch^UU Ram v. Neki (1), which lays 
down the rule that “any other suffi- 
■cient reason,” which under O. .47, 
R. 1, constitutes a valid ground for 
granting a review, means a reason suffi¬ 
cient on grounds at least analogous to 
those specified immediately previously, 
and contends that in the present case 
the grounds for review did not satisfy 
that condition. But as pointed out 
above, the learned Judge granted the 

1. A I R 1922 P O 112=72 I .,C 533=49 I A 
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review, not on the ground of any oiiicr 
sufficient reason, but on tliat of mistake 
ororroi' app?rent on the face of the re¬ 
cord. As explained by hun, when he 
made the order rejecting the applica¬ 
tion for revision, 

“ the phsiidoi-s on both skies and inysolf \vc‘re 
under a misapprehension as to the nature of the 
juriscliction that I was exorcising, otherwise 1 
would have granted the relief prayed for. In fact I 
had uo jurisdiction to entortaiii the application 
for revision.'’ 

He followed the judgment in Ala/ari 
Rao v. Balavanth Dikshit (2L in which 
the application for revdew was granted 
on the ground of error of law apparent 
on the face of the record. After hear¬ 
ing arguments on both sides, I am not 
prepared to dissent from the conclusion 
of the learned Judge and to hold that 
he was not justified in granting the 
review. The learned counsel for the 
appellants also contends that, as the 
suit was an unclasscd one, and its value 
for purposes of jurisdiction was Rs. 332, 
the Senior Subordinate Judge had no 
jurisdiction to hear the appeal from 
the decree of the Court of first inst¬ 
ance. This contention is well-founded 
and the learned counsel for the respon¬ 
dents frankly admits that the judgment 
of the Senior Subordinate Judge was 
corain non judice. I would accordingly 
accept the appeal; and setting aside the 
judgment of the Single Judge as well 
as that of the Senior Subordinate Judge, 
direct the latter to return, on or before 
28th February 1933, the memorandum 
of appeal to the plaintiffs for presentation 
to the proper Court. The parties are- 
directed to bear their own costs in this 
Court. 

Broadway, J .—I concur, 

M.N. _ _A'ppeal allowed 

•2. A I R 1024 Mad 9^76 'I 0'342=46 Mad 
955. 
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Harrison and Addison, JJ. 

Sardar Mohammad —Appellant. 

V. 

Labhu Bam —Respondent. 

Misc. Second Appeal No. 1046 of 
1931, Decided on 7th April 1933. 

3^ Provincial Insolvency Act (1920), 
S. 51 (1)*—Property sold in execution of de¬ 
cree pending insolvency petition and amount 
realized by decree-holder—Receiver applying 
to insolvency Court for refund of amount— 
Application rejected—Held that amount rea¬ 
lized was assets realized within S. 51 (1)— 
Held also that insolvency Court could decide 
application under Provincial Insolvency Act 

(1920), S..4. . ^ 

A decree was being executed against a certain 
person who became an insolvent. Between the 
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date of tlie adniission of the petition of insolvency 
and the adjudication of the said petition certain 
property belon^'ins to the insolvent was sold in 
execution of a decree by one .•!. The sale proceeds 
were handed over to’.-l. The receiver then ap¬ 
plied to the in'c.lvcncy Court that A should be 
asked to refund the sale proceeds to the receiver 
under the provi'^ions of S. 51. Both the lower 
Courts refu -ed to entertain this application: 

ilr/d; that the assets were realized after the 
date of the iuhirissiou of the petition so that under 
S. 51 fit fho Otiicial Receiver was entitled to the 
v«‘ali 1^0(1 ^>v -'ll 4*S C '2j 

HeU aho: that S. 4 applied and the Insolvency 
Court had full power to decide the question which 
had arisen direct Iv out of the insolvency proceeding 
before it; Aii: l‘J30 Lah 30, Diss from. LB 478 G 2') 

J^ujan Nath — for Appellant. 

Arlihru Bam —for Respondent. 

Addison, /.—On 3rd January 1929, 
Labhu Ram obtained a money decree 
against Ibrahim. He took out execu¬ 
tion immediately. On 5th. April 1929, 
Ibrahim petitioned to be adjudicated 
an insolvent and his petition was ad¬ 
mitted on 12th April 1929. He \yas 
adjudicated an insolvent on 16th May 
1930. When his petition was pending 
in the Insolvency Court, Ibrahim, ap¬ 
plied both to the Insolvency Court and 
to the executing Court to stay execu- 
tion proceedings. Both Courts refused 
tod. so. Certain properties were then sold 
in execution of the decree and the 
decrcc-holdcr Labhu Ram realized some 
Ks.. 15,000, when the insolvency peti¬ 
tion was still pending. After Ibramm 
had been adjudicated an insolvent the 
Official Receiver applied on 18th June 
1930, to the Insolvency Court for an 
order directing Labhu Ram to pay him 
what he had realized in execution of ms 
decree. The Insolvency Court and the 
lower appellate Court have held, tol 
lowing, A. /. R. 1930 39 that 

it was not competent for the InsoUency 
Court to do so and that the only 
remedy the Official Receiver liad was 
by way of instituting a regular suit. 
Against this decision this second ap¬ 
peal has been preferred and U has been 
referred to a Division Bench as Dalip 
Sinffh J., before whom it c^e, w^s 
doubtful of the correctness of the autho¬ 
rity mentioned. During the pernancy 
of the insolvency petition the Omc^l 
Receiver could take no action as he 
was not asked to deal with the estate 
until the petition was decided. If the 
proceedings had been pending_ in the 
executing Court when the peUtion was 
decided and the Official Receiver l^d 
started to act it was the duty of the 
executing Court under the provisions 
of S 52, Insolvency Act, on applica¬ 
tion made to it to direct the property 
under attachment to be delivered to the 


Receiver. This could not be done as 
the property had been sold by that time. 
To this state of affairs S. 51 (1), 
Insolvency Act, applies. It runs as fol¬ 
lows : 

“ Where execution of a decree has issued against 
the property of .a debtor, no person shall be en¬ 
titled to the benefit of the execution against the 
receiver except in respect of assets realized in the- 
course of the execution by sale or otherwise before 
the date of the admission of the petition.” 

The assets were realized after the 
date of the admission of the petition 
so that under this section the Official 
Receiver is entitled to the assets re¬ 
alized by Labhu Ram. Further, 
S. 4 (1), Insolvency Act, is as follows: 

” Subject to the provisions of this Act, the Court 
shall have full power to decide all questions whe¬ 
ther of title or priority, or of any nature whatso¬ 
ever, and whether involving matters of law or of 
fact, which may arise in any case of insolvency 
coming within the cognizance of the Court, oc 
which the Court may deem it expedient or neces¬ 
sary to decide for the purpose of doing complete 
justice or making a complete distribution of pro¬ 
perty in any such case.” 

In the present case there^ is a ques¬ 
tion as to whether the Official Receiver 
is entitled to the assets reaRzed by 
Labhu Ram in execution of his decr^ 
against Ibrahim, and it arises in 
Ibrahim’s case of an insolvency. It 
follows that S. 4, Insolvency Act, ap¬ 
plies and the Insolvency Court has fim 
power to decide the question and in 
fact should decide this question which 
arises directly out of the insolvency 
proceeding before it. With all respect] 
I am unable to understand the reason¬ 
ing of the learned Judge who decided 
A. /. R^ 1930 La/i. 39. He smd: 

“ The proper course for the Official Receiver 
was to apply, under S. 52, to the executing Court 
and admittedly this was mot done. The amount 
having been paid and there being no provision in 
the Insolvency Act authorizing the Insolvency 
Court to direct a refund, I do not see how the 
Court has got the power to direct the decree-holder 
to restore the amount.” _ 

I have already pointed out that S. 52 
applied to a state of affairs antecedent 
to what is contemplated by_ S. 51 (1) 
of the Act. It is laid down in S. 51 (1) 
that the Official Receiver is entitled tc 
the assets in question. It is enacted 
in S. 4 that the Insolvency Court shaiJ 
have full power to decide all questions 
of any nature whatsoever arising out 
of the insolvency. Surely this was one 
of them. In my judgment it wa^ the 
duty of the Insolvency Court to deciae 
the question. I would accordingly ac¬ 
cept the appeal and setting aside the 
orders of the Courts below would toect 
Labhu Ram to pay to the Official 
ver the sum of Rs. 15,190, 
by him in execution of lus decree 
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agftuist ibraMm. This order will have 
uie of a decree and the Official 

K'ec’civer will have his costs throuch- 
out. 

Harrison, J .—I agree. 

V.s._ Appeal accepted. 

A. I. R*. 1933 Lahore 479 

Bhidk, J. 

Lai Chand and Appellants, 

V. 

Gian Chand —Respondent. 

Second Appeal No. 1021 of 1929, 
Decided on Slsfc January 1933. 

(a) Limitation Act (1908), S. 7—Suit by 
joint Hindu family—Major manager—Com¬ 
petency to give discharge—S. 7 applies. 

In a suit by tbe members of a joint family 
only one member of wbicli was a major for over 
three years before, the suit, if the major was the 
manager of the family the fact that he w’as not 
competent to give discharge in the absence of any 
benefit to the family would not prevent S. 7 being 
applicable: 38 Mad 118 and .4 I II 1821 Bom 289, 
Bel oti and held not Overruled by A 1 li 1926 
PC 16. [P 480 Cl] 

(b) Limitation Act (1908), S. 7— Suit in¬ 
volving immovable properties—S. 7 applies. 

The word “discharge ’ as used in S. 7 is wide 
enough to include any form of quittance, where¬ 
by the rights and liabilities between two parties 
are put an end to and hence the section applies to 
cases involving immovable property also: A I It 
1922 Bom 319 and AIR 1915 Mad 72-3, Bel on; 
AIR 1931 AH 398, uoi Foil. 480 C 1] 

(c) Limitation Act (1908), S. 7—Applicabi¬ 
lity to joint Hindu family—Managership and 
competency to give discharge must be proved. 

It cannot be predicted of every Hindu family 
that an adult brother as soon as he becomes 
major, becomes the manager and therefore neces¬ 
sarily competent to give a discharge. Payment to 
one may not in every case operate as a discharge. 
This depends upon several questions of fact and a 
variety of oiroumstanccs varying with different 
families and unless the necessary facts are pro¬ 
perly alleged and proved by the party who wants 
to deprive the person under disability of the bene¬ 
fit of S. 7, the claim cannot be thrown out as bar¬ 
red by limitation : A I li 1926 Nag 385, Foil. 

LP 480 C 23 

Mukand Lai Puri — for Appellants. 

Fakir Chand —for Respondent. 

Order .— The material facts for the 
purpose of this second appeal may be 
briefly sta.ted as follows: The defendants 
in this case are the sons of one Daulat 
Rai, while the plaintiffs are the sons 
and grandsons of Devi Dayal who was 
a nephew (sister’s son) of Daulat Rai. 
Plaintiffs claimed to the owners of 
oertain property ,which was alleged to 
have been given in trust to the defen¬ 
dants during plaintiffs’ minority, but 
misappropriated by them in breach of 
the trust. Defendants denied that there 
-Was -any trust and claimed that they 
were themselves the owners of the pro¬ 
perty. They also pleaded that the suit 


was time barredt. The trial Court 
granted the plaiiulffs a declaratory de¬ 
cree to the effect that they were the 
ov’ncrs of t\V^u shops at Chuharkana and.- 
also an Injunction restraining the de¬ 
fendants from interfering with the 
management of these shops, which were- 
in the possession of certain tenants. 
The suit was dismissed in other res¬ 
pects. Both parties appealed. The- 
learned District Judge dismissed the- 
appeal of the defendants, but accepted 
the cross-appeal of the plaintiffs and. 
granted them in addition a decree for 
account of the rents unlawfully realized, 
by the defendants. From this decision. . 
the defendants have preferred a second, 
appeal. 

The sole point, which the learned 
counsel for the appellants has argued is- 
that of limitation. The learned Dis¬ 
trict Judge found that the plaintiffs 
were members of a joint Hindu family. 
At the date of the suit some of the 
plaintiffs had attained majority while 
the others were still minors. The con¬ 
tention of the appellants was that as 
the manager‘of the family (plaintiff, 
Girdhari Lai), had failed to sue within, 
three years after attaining majority, the ■ 
whole suit was barred by virtue of S. 7, 
Limitation Act. The learned District 
Judge has rejected this contention on 
the ground that the manager of the 
family \va.s not competent to give a 
valid discharge in the circumstances of 
this case as there was obviously no 
benefit to the family in not instituting 
a suit for the property in dispute and 
allowing it to remain in the possession 
of the defendants. The learned coim- 
sel for the appellant has urged that 
this view of the learned District Judge 
is erroneous and in support of this 
contention he has relied mainly on 
Bapu Tatya v. Bala Ravji (1) and. 
Doraiswami Serumadan v. Nandiswaml 
Selavan (2). The learned counsel for 
the respondents has on the other hand 
contended that these rulings must be 
considered to be overruled in view of 
the judgment of their Lordships of the 
Privy Council in A. /. R. 1926 P. C, 
16. He has further urged that S. 7, 
Limitation Act, is not applicable and 
that even if it were applicable it is not 
proved that Girdhari Lai, plaintiff, was ■ 
the manager of the family and was 
competent^ to give a valid discharge. 

There is, I think, no force in the 
contention that the view taken by the 
Madras High Court in Doraiswami 
Serumadan v. Nandiswaml Seluvan (2) 

1. AT-R. 1921 Bom 289=59 I C 769=45 Bom 446. 

2. (1915) 88 KCad 118=21 I C 410, 



480 Lahore 


Lal Chasd V. Gia>- Chand (Bhide, J.) 


1933 


which was followed in Bapu Tatya v. 
Bala Ravji (11 was overruled by the 
decision of their Lordsluf^ of the Pri^ 
[Council in A. /• R 

h'his point was caretuUy considered b\ 
a iearn-cd Judge of this Court m 
air 1929 Lah. 14. and it was 

pointed out that the facts in A. I R. 
1926 P C 16 were difterent and there 
is no justiheation for the view that the 
Full Bench ruling of the Madras High 

Court in Doralswanii Seninadan v. Nan- 

diswojiii Sclavan 12) is no longer good 
law. I respectfully concur in tlus 
\ Division Bench of the Madras Hig^h 
Court has also considered the ettect of 
the above referred ruling of then Lord 
ships of the Privy Council i” 

[1928 Mad. 42 and seems to have come 
to a similar conclusion I do '^‘^t dunk 
!the learned District Judge was right in 
1 holding that S. 7 did not apply mas- 
Imuch as Girdhari Lai was not com- 
ipemnt to give a vaUd discharge when 
■ There was no benefit to the family. The 
learned District Judge Las not quoted 
any authority in support of this view 
and it cannot, in my opiiuon. . be sus¬ 
tained All that S. 7 says is “time 
will begin to run when a discharge can 
he give^i without the concurrence of the 
pcrfon under disability.” It does not say 

that a x alid discharge ^ele? 

been given. S. 7 seems 

tn the capacity to give such discharge. 
Tf he 4ves a discharge without any 

'V'Fawc\tt°T‘'Tn Tatya v. Bala 

of Faiycett, J" * / „£ lbs contention 

^7 Limitition Act, appUes only 
that b. I, is any question 

'o'? dfscharge‘'of debts and not to cases 

litoUdng fmmovable 

■ed counsel for the respon^ 

Bu^finrview is' not supported by any 

Tv. 'vherein S. 7 was ap- 
V. Mad ia Kola U^mtion Act, 

Edel'' between nvo partms^a^re^ 

bTth°e Madras™High Court in Pannes- 

__T_ m-ca t c\ 072—46 Bod 535* 

8. A I R 1^22 Bom 319—64 11 . 


waran Nambudripad v. Sankaran Natn- 
budripad (4). 

The next contention of the learned 
counsel for the respondent, viz., that 
there is notliing to show that Girdhari 
Lai was the manager of the family and 
that he was actually in a position to 
give a vaUd discharge on* behalf of the 
minor plaintiffs within three years after 
attaining majority however seems to be 
sound. The learned District Judge 
seems to have merely assumed that 
Girdhari Lai was the manager without 
considering the evidence or recormng 
any finding. Hehasalso given no definite 
rinding as to when he attained majority. 
The trial Court on the other hand, had 
considered the question and peunted out 
there was no evidence to show that 
Girdhari Lai was in fact the manager as 
alleged by the appellants. It was urged 
on behalf of the appellants that there 
was some evidence to show that Girdhari 
Lai tried to recover the rent ot the 
shops and had applied .for being im¬ 
pleaded in some rent suits filed by the 
defendants. But this would not neces¬ 
sarily be sufficient to show that he wa:> 
manager. It will also have to be found de¬ 
finitely when he became a manager and 
thus competent to give a vaUd discharge 
without the concurrence of me minor 
olainuffs. It might be noted m this 

connexion that Girdhari 
while some of the other plaintiffs (Gyan 
Cliand and Manohar) are his un^es. 
As pointed out in ShcuTi Pun v. Ram 

bi predicted of every Hindu f.vmib 
that an adult brother as soon as ho becomes major 
Incomes the manager and therefore necessatiU 
competent to give X discharge. 
ma>* not in every case operate as a ^ 

depends upon several questions o*. * 

vanetv of circumstances varying with differen 
families and unless the necessary P'?. 

nerlv alle<»ed and proved by tho party who wants 
to deprive the person under of the en 

fib of S. 7, Lim.,Act, the claim cannot be thrown 

out as barred by bmitatiou. Tudee has 

As the learned District 

not considered this pomb I 

‘cTif? C ■) “fon'^findl^g'on^he'foF 
l^iwlng iss-Vwas rnana- 

ffer of the joint family of the piainm 

Ind if so since when did he becon^ 
manager and was 

a vahd discharge on behalf ot .jt 

riffs ? Finding to be returned by ^ 
May '1933. Objecrio"s / ^3^ 

gt^rin°g" to bc'^lled as^tL^rly as^ssiW. 

Case remaatded^ 
5. A I R 1925 Nag 385=s 88 I G 268. 
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A. 1. R. 1933 Lahore 481 (1) 

. Addison, J. 

Ghulam Mohaiufuad — Convict;—Peti¬ 
tioner. 


V, 

Emperot —Opposite Party. 

Criminal Rovn. No. 1558 of 1932, 
Decided on 17th February 1933, from 
order of Sees. Judge, Multan, D/. 1st 
November 1932. 


Penal Code (1860), S. 378—Removal of pro" 
perty, with no right to do so, by way of assert* 
ing right to such property is theft. 

Where in asserting a right to some property 
which a person believes to bo good, he does some-* 
■thing which ho knows he has no right to do, c. g., 
lie takes the law into his own hands and removes 
the property in question from the possession of 
his opponent who claims the property for himself 
he may be guilty of theft. Complainant, who had 
purchased a tree, had felled and had cut it up into 
suitable Ibgs but the petitioners who claimed it 
iis belonging to the proprietors of the village re¬ 
moved the timber: 

3eld: the act of the petitioners was unlawful 
4ind was not covered bv a proper bona fide claim. 

LP 481 C 2] 

Mohammad Amin —for Patifcioner, 
Madan Lai —for tha Crown. 


fudgment. — Gliulam Mohammad 
lambardar, was sentenced by a Magis- 
irate. First Class, to two months’ simple 
imprisonment under S. 379, Penal Code, 
and to Rs. 50 fine under S. 447, 
Penal Code, while Mahmud AU and 
IChairan were sentenced to one month’s 
rigorous imprisonment under S. 379, 
Penal Code, and to Rs. 10 fine each 
under S. 447, Penal Code. They ap¬ 
pealed and were let out on bail by the 
^Sessions Judge after they had under- 
,gone ten days* imprisonment. He ac- 
vcepted their appeal so far as to reduce 
the periods of imprisonment to what 
had already been undergone, but main¬ 
tained the fines. Against this decision 
Ghulam Mohammad lias preferred one re¬ 
vision petition and the other three another. 
There was a house in the abadi which 
■was. admittedly in the occupation of 
Dhanu Ram alias Ghulam Mohammad. 
He first mortgaged it in 1922 and then 
. e6ld it in 1928 to Sewa Ram, who 
^tpok possession of the "Tiouse and 
dqjntiniied to remain in possession, al¬ 
though part of the house is in a tumble- 
dowft' condition. A shlsham tree stood 
in tne court-yard and this also was 
.sold. Sew a Ram felled it and cut it 
into fourteen logs of various sizes, which 
he stacked in the court-yard of the 
house. There is no dispute as to the facts 
up to this stage. 

Ghulam Mohammad claimed that the 
proprietors of the village were entitled 
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to all trees grown in the village site. 
He accordingly, along with the three- 
others, went to^ the court-yard of the 
house in question and removed. the 
stacked timber therefrom. It is for 
doing so that the four petitioners have 
been conWeted and sentenced as stated. 
The law does not seem to admit of any 
doubt that where in asserting a right to 
some property which a person believe? 
to be good, he does something wliicli 
lie knows he has no right to do, e. g,, 
he takes the law into liis own hands 
and removes the property in question 
frmo the possession of his opponent 
who claims the property for himself, 
he may be guilty of theft. In the pre-j 
sent case the complainant had felled the 
tree and had cut it up into suitable logs 
before the petitioners removed the tim¬ 
ber. The act of the petitioners was 
therefore unlawful and it cannot be 
said to be covered by a proper bona 
fide claim. For this reason I am not 
prep ared t o interfere with._lhe convic_^ 
tion s of the 'petitioner^.. The oftenccs 
committed however are of a very tech¬ 
nical kind and I accept the petition of 
Ghulam Mohammad to the extent of re¬ 
ducing his fine to Rs. 10. The balance 
of Rs. 40 which he has paid in excess, 
will be refunded to liim. In the case 
of the other three petitioners I do not 
think that it was necessary to impose 
a fine at all on them. I would accept 
their petition to the extent of remitting 
the fine of Rs. 10 each imposed upon 
them. These sums will be refunded to 
them. t 

K.S. ^ Order accordingly, 

A. I. R. 1933 Lahore 481 (2) 

Addison and Agha Haidar, JJ. 

Hel Earn and anothe) —Plaintiffs—Ap¬ 
pellants. 

V. 

Dal Chand and oi/zers—Defendants— 
Hespondents. 

Second Appeal No. 243 of 1928, De¬ 
cided on 20fch December 1932, from de¬ 
cree of Dist. Judge, Delhi, D/- 26th Oc¬ 
tober 1927. 

I Punj«b Pre-emption Act (1 of 1913), S. 16 
—Suit for pre-emption—Plaintiff should con¬ 
tinue to have right till date of decree. 

The law of i)re-emptiou is a highl}' technical 
one and a plaintifi, before he can succeed, must 
show that his right existed not only in its pre¬ 
liminary stages before ho went into the Court but 
also while the case was in the course of active pro¬ 
secution before the Judge and in fact up to the 
time when the Court passed the decree. He 
should show that he has the right on three im¬ 
portant dates, viz.. (1) the date of the sale, (S) th^ 


V 



4S2 Lahore Hex Ram v. Dal Chand (Agha Haidar, J.) 1933 


date of til*; hisf itiition of tlie suit and (3) the 
dale of tljr first Court’s do: ree: A I II 1021*.-1^2 
>148; A T n 1‘J24 All S2; 44 Cnl 47; 4G T C 330 
and -IG I G 353, Rel nn ; A I li 1022 Lah 344; 
.1 I li 15)23 hah 330; A I R 1025 Lah 5G and 21 
All (F B). lief. tr4SSCl] 

Kifihcn Diyol and Tfhaniral Doycd — 
for Appellants. 

Siiavtair Chanil and Qahiil Cltcinn —for 
Respondents, 

Aeha Haidar, J. —These three con¬ 
nected appeals (Nos. 243, 244 and 

245 of 1920) arise out of three pre¬ 
emption suits. Both the Courts below 
dismissed t])c plaintiff’s suits and the 
l>lainliff has ceme up to this Court in 
second appeal. The appeals were first 
heard by a learned Judge of this Court: 
Inu. in view of what the learned Judge 
described as tlie serious conflict of opi- 
7iion f)n tbc point at issue, he thought 
it advisable to refer them to a Division 
Bench. 'I'hc facts of the case arc fairly 
simple and the judgment of the learned 
District Judge and of the jearned re¬ 
ferring Judge of this Court are full and 
c.xhauslivc, and it is not necessary^ to 
go intf) them in any detail. At the lime 
when the three suits were instituted the 
l>laiiulf'l was admittedly a cosharcr in 
the property sought to be pre-empted, 
but a parallel litigation had been going 
on in the shatpe of a partition suit and. 
before a decree could be passed, the 
final stages of the partition suit ha<l 
been reached and certain specific plots 
were marked oft for each of the co- 
sharers. The result ot this was that 
the plaintiff ceased to be a cosharcr in 
the land in respect of^which he had 
brouglu the three pre-emption suits. 
The Punjab Pre-emption Act, (Local 
Act No. 1 of 1913), gives the right 
of pre-emption to various classes of per¬ 
sons and. rtndcr S. 16, firstly, the plain¬ 
tiff must be a cosharcr in the property. 
There is no definition of the word “co¬ 
sharer” given in the Act and we have 
to go to first principles- in order to 
find" out who is a cosharer under a 
given set of circumstances. 

There are two decisions of this Court 
which require consideration and which 
seem to have weighed with the learned 
referring Judge of tins Court. The 
first is reported as Mohittdar Singh v. 
'Arar Singh (1). In that case two suits 
for pre-emption were pending in the 
trial Court and, during their i>endeiicy, 
a notification was issued by the Punjab 
Government under the provisions of 
S. 8 (2'), Punjab Pre-emption Act, de¬ 
claring tliat “no right of pre-emption 
sliall exist” within a certain area. The 
two Courts below dismissed the plain¬ 


tiff’s suits, holding that the right of 
pre-emption claimed by the plaintiff had 
been wiped out as a result of the Pun¬ 
jab Government Notification. The plain-, 
tiff filed two second appeals against the 
dismissal of his suits. These api>eals 
came up for hearing before a Division 
Bench of this Court which held that, 
if a right of pre-emption existed at the 
date of the suits, the mere fact that * 
the Notification had l>ecn issued while 
the suits were pending would not de¬ 
prive the plaintiff of his right unless 
the Notification had retrospective 
effect. Admittedly the Notification had 
no retrospectivity and the learned Judges 
held that, under the circumstances, the 
right of pre-emption, Avhich existed at 
the date of the institution of the suits, 
could not be said to have been taken 
away as a result of the Notification. 
'I'hcy further held that, although there 
might be civcimistanccs which justified 
a Court in refusing to enforce a right 
of pre-emption unless it was maintained 
intact throughout the progress of the 
suit, the usual method of dealing with 
the suit was to decide the questions 
at issue according to the state of affairs 
existing when the plaintiff’s cause of 
action aro.se. The learned Judges 
(Abdul Raoof and Campbell, JJ.), ac¬ 
cepted the appeals and remanded the 
two suits for decision on the other 
points at issue. 

In a subsequent decision reported as 
Lad ha Ram v. Jidha Ram, A. /. R- 
1923 LaJt. 339, Campbell, J.. had to- 
consider a similar question and he dis¬ 
missed the plaintiff’s suit because, be¬ 
fore the decree could l>e obtained, cir¬ 
cumstances had happened which were 
calculated to deprive him of his right of 
pre-emption. In this case Mohindar 
Singh v. Arur Singh (1) was referred 
to and the learned Judge held that the 
circumstances of the case which was t>c- 
fore him justified the dismissal of the 
suit on the ground that before the de¬ 
cree could be passed the plaintiff had 
lost his right of pre-emption by ceasing, 
to be a cosharer. The other case is 
Amar Chand v. Satyapal, A. /. 

1925 Lah. 56, where Rossignol, J..’* 
held that the plaintiff’s right should -be- 
determined by the situation cxistiug at 
the time of the sale. No authority is- 
quoted in support of tliis view. This, 
matter has been considered in a number 
of decisions by the Allahabad High 
Court. It was held in Janki Prasad v. 
Ishar Das (2), tliat a cause of action 

' 1922'L^b~^4=67 I C 625=3 Lah 
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must exist at the ilate of the institution 
of the suit. It was not necessary for 
the learned Judges to decide any other 
matter and this case therefore cannot 
ixj said to be an authority in favour of 
the plaintiff. 

There arc however more recent deci¬ 
sions of the Allahabad High Court, 
c. g., Baldeo Misir v. Rant Lagan 
Sknkiil (3) and Vnirao v. Lachhman 
(4), in which the view has been‘ex¬ 
pressed that the plaintiff, in order to 
maintain his suit for pre-emption, should 
liave Ills right to pre-empt on throe im¬ 
portant dates, namely, (1) the date of 
the sale; (2) the date of the insiitution 
of the suit; and (3) the date of the 
lirst Court’s decree. This seems to be 
the correct view and, with due respect, 
I fully endorse it. The law of pre¬ 
emption is a liighly technical one and 
a plaintiff, before he can succeed, must 
show that his right existed not only in 
its preliminary stages before lie \vCiit 
into the Court, but also while the case 
was in the course of active prosecution 
before the Judge and in fact up to 
the time when the Court passed the 
decree. I mav mention here the case 
reported as Alnri Mian Ambica 

Singh (5), where the learned Judges 
have accepted the principle that a per¬ 
son, who enforces a right of pre-emp¬ 
tion ill a suit, must cstablisli liis right 
not only before he instituted his suit, 
but at the lime when the decree had 
been given in his favour. 

There are two cases reported as 

Kehri Singh v, Alt. Deo Kunwar tb'i 
and Wali Ahthamniad Khan v. Nabi 
Hasan (7), which folloAv the law as 
laid down in the Allahabad decisions. 
Thus it appears that there is a large 
volume of case-law in which the point 
had been definitely agitated and the 
view expressed that the plaintiff must 
have his right not only at the date of 

the sale or at the date of the institu¬ 

tion of the suit, but right up to the 
moment when the decision of the Court 
is to be given in the shape of la 
decree. Under these circumstances, and 
having regard to the findings of fact 
arrived at by the learned Judge of the 
lower appellate Court, the plaintiff's 
suits must fail. I would therefore affirm 
the decrees of the lower appellate Court 
in the three suits and dismiss with costs 


3. A I B 1924 All 82=77 I 0 694=45 All 709. 

4. A I R 1924 All 448=70 I C 217=46 All 
321. 

5. (1917) 44 Cal 47=34 I C 869. 

6. (1918) 46 I G 889. 

7. (1918) 46 I C 853. 


the three appeals preferred l>y the 
plaintiff. 

Addison, J .— I agree. 

K• S. Appeals di.^jnisbcd. 
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Tapp, 

Jiavi Lai Kapur k So7i.<i —Plaintiffs —• 
Appellants. 


V. 

--H/au Covimercial Assurance Vo. Ltd. 
Defendants — Respondents. 

Second Appeal No. 082 of 1932, De¬ 
cided on 21st November 1932, from de¬ 
cree of Addl. Dist. Judge, Dahore, 1)/- 
19th January 1932. 

^ Principal and Agent — Agent is entitled 
to call for accounts from principal in special 
circumstances—Contract Act (1872), S. 213. 

While the priucip.'^l is under no stattUory oljli- 
gation to render accounts to his agent, he docs 
become an accounting party in special ciieun)' 
stance'; or under trade ur,.;ge or a dof.niio *'jn- 
tract. The right to tlaiin a statement of accounts 
is a-n unu>-ual form of relief only granted in ecc- 
lain spcc-iAe cases and is only to bo claimed w hen 
the relationship between the parties is such that 
this is the only relief which will enable the chuin- 
.ant to satisfactorily ass»nt his legal rights: 60 
P It 1899; .1 I n 192.5 Luk 100 and .1 I it 1927 
Pah 101, He/. LT4S4C1J 

^Vhorc the plaintiffs who were in.-nrance agents 
were to bo rcnitnioratcd l)y a coniini.^.sion calon- 
luted on the premia paid on all policies effected or 
introduced tlirough tlicm: 

Ilcld: as the plaintiffs r-annot certainly l;no\v 
which of these policies have l.rpsed, nialurod or 
been forfeited, they are entitled to call on the 
defoiid.tnts for rendition oi accounts as this is the 
only iclief which will enable the plaintifis to 
satisfactorily assort their rights. [p C IJ 


M. L. IJatra —for .Appellants. 

Mam Lai Anand —for Respondents. 

Judgment .—The plainiilis as agents 
brought a suit, against the Asian Com¬ 
mercial Assurance Company Limited, 
of Bombay, for rendition of accounts 
for the period January 1925 to the end 
of 1926. They were refused a prelimi¬ 
nary decree and their suit dismissed on 
the ground that an agent could not sue 
his principal for rendition of account.s. 
An appeal against this order was dis¬ 
missed by the Additional District Judge, 
Inhere, and the plaintiffs have come up 
in second appeal. Both the Courts 
below have referred to S. 213, Contract 
Act, wliich requires an agent to roider 
proper accounts to his principal on 
demand, but there is no provision for 
the converse proposition that a principal 
is liable to render accounts to his agent. 

For the proposition that an agent is 
not entitled to call for accounts from 
his principal, the lower appellate (^urt 
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has relied on A. /. R. 1925 LmJi. 100 
and A. /. R. 1927 LaJi. 701. In both 
these reported cases the decision con¬ 
tained in Jowajuir Sinff/i v. Harya Mai 
(I), was followed, but in none of the 
authorities cited has any hard and fast 
rule been laid down that under no 
circumstances can an agent call on his 
principal to render accounts. On the 
contrary a perusal of all three autho¬ 
rities wilt show that, wliile the principal 
is under no statutory obligation to 
render accounts to his agent, he does 
become an accounting party in special 
circumstances or under trade usage or 
a definite contract. It was further ob¬ 
served in the 1899 decision that the 
right to claim a statement of accounts 
is an unusual form of relief only granted 
in certain specific cases and is only to 
be claimed when the relationship bet¬ 
ween the parties is such that this is the 
only relief which will enable the clai¬ 
mant to satisfactorily assert his legal 
rights. On p. 507 of Katiar’s treatise 
on the Law of Agency in British India. 
1928 edition, it is remarked that it has 
been held in England that where the 
accounts between a principal and agent 
are of so complicated a nature that 
they cannot be satisfactorily disposed 
of in an action at law, an agent, in 
such a case, has a right to have an 
account taken in a Court of Equity. 
Such a right is of a very limited nature 
and docs not follow from the fact that 
the principal has also such right, as 
the right of the latter to an account 
from his agent is generally found on 
the fiduciary character of the agency 
while the right of the agent has no 
such equitable basis. Where an agent 
is paid a salary or commission in 
portion to the profits made on the busi¬ 
ness done, the question, whether he is 
entitled to have an account taken, de¬ 
pends on whether or not the accounts 
arc of too intricate or complicated a 
nature to be properly and convemently 
gone into in the proceedings in an ordi¬ 
nary suit. . , , , , . • 

Now, I think, it would be obvious 
from the above authorities that an agent 
can call on liis principal for an accoimt 
in certain special circumstances. In the 
present case the plaintiffs^ were to be 
remunerated by a commission calcu¬ 
lated on the premia paid on all policies 
effected or introduced through the plain¬ 
tiffs While no doubt the plaintiffs are 
aware of all policies effected or intro¬ 
duced through them they cannot cer¬ 
tainly know wliich of these policies have 
laps^ld., matured or been forfeit ed. Con- 
1. (1899) 60 P B 1899. 


sequently it v/ould not be possible for 
them to calculate what commission would 
l>e payable to them on policies effected 
through or introduced by them as agents 
of the Insurance Company. It was 
contended on behalf of the defendants- 
respondents that the plaintiff's could 
have requested the Insurance Company 
to furnish them with a statement of the 
policies in force and claimed the amount 
of commission due to them as a^ specific 
sum, but in view of the litigation that 
had already ensued between the parties, 
I do not think that the plaintiffs would 
have been supplied with the information 
in question. In my opinion therefore the 
circumstances in the present case en¬ 
title the plaintiffs to call on the defen¬ 
dants for rendition of accounts as this 
is the only relief which will enable the 
plaintiffs to satisfactorily assert their 
rights. (The rest of the judgment is 
unnecessary for reporting). 

K.s. Case remanded. 
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Tapp, J. 

Chanan Singh —Appellant. 

V. 

Mt. Har Kaur and anothe} —Respon- 

dents. , 

Misc. First Appeal No. 955 of 1932, 
Decided on 20th December 1932, from 
order of Senior Sub-Judge, Ludhiana, 

^W^Gua^tln.^^nd W.rd. Act (1890), S.. 47 
and 34 (d)—Order of Court calling on guar- 
dian to deposit amount as rent—No appeal 

An order of Court calling upon a gu.%rdian to 
deposit a certain amount as reut of the property 

the minor is not appealable as the right of ap* 
peal of the guardian is limited by S. 47 and as the 
ibove order does not fall under any of the clauses 

that section. 

(b) Guardians and Wards Act (1890), 
S 34 (d)—Failure of guardian to furnish ac¬ 
count—Court can take accounts and call up¬ 
on him to pay balance due. 

When the guardian fails to furnish accounts, 
the Court can act under Cl. (d), S. ^ and call 
upon him to pay such balance as the Court ^^lay 
find to be due: AIR 1924 All 593 and AIR 1928 
Pat 255, Eel on. IP 485 C 1] 

JJianda Singh —for Appellant. 

Har Charan Das Kuviai —for Respon- 
3enfca. 

Judgment. —The appellant, Chanan 
Singh, was appointed guardian ot the 
property and the respondent, Mt. .War 
Kaur, guardian of the person ot a 
minor Bhagta. Appellant was given 
possession of the minor’s land and was 
required to pay Rs. 205-9-9, as cl^- 
kota or rent. For the year 1928-29 he 
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paid Rs. 125 and for 1929-30 Rs. 115. 
lie was allowed a credit of Rs. 75, and 
has now been called on to pay Rupees 
15-9-9 for 1929-30 and Rs. 125 per 
annum for 1930-31 and 1931-32, or 
a total of Rs. 275r9-9 (obviously a 
mistake for Rs. 265-9-9), plus revenue. 
He appeals against this order, but the 
objection that no appeal lies is well 
founded and must be upheld. The right 
of appeal is limited by S. 47, Guardians 
and Wards Act, and the order in ques¬ 
tion does not fall under any of the 
clauses of that section. The record 
shows that appellant applied for liis dis¬ 
charge on 9th February 1931, but no 
order has l^en made on this applica¬ 
tion. If there had been an order re¬ 
fusing a discharge, a right of appeal 
would have arisen under Cl. (h) of the 
section. Counsel has asked that the 
appeal may be treated as an applica¬ 
tion for revision on the ground that 
the lower Court had no jurisdiction to 
make the order or, if it had, there has 
been an irregular exercise of that juris¬ 
diction. 

It appears that appellant rendered no 
accounts for the year 1930-31, his 
excuse being that he gave up posses¬ 
sion of the land after October 1929, 
in consequence of an order of the Court 
that the land should be leased to one 
Harnam Singh for Rs. 300, for Kharif 
1930 and Rabi 1931, This lease was 
never taken up and the land apparently 
remained in the possession of appel¬ 
lant who was afforded an opportunity 
of proving the contrary, but failed to 
do so. Under Cl. (c), S. 34 the Court 
was empowered to call on him to fur¬ 
nish accounts and under Cl. (d) re¬ 
quire him to pay such sum as may 
be due from him on those accounts. 
It is no argument to urge that because 
no accounts were furnished the Court 
could not make the order it did as, in 
my opinion, if the obligation imposed 
on the guardian to furnish accounts 
is not discharged, this does not 
preclude the Court from taking ac¬ 
counts or going into accounts and 
acting under Cl. (d). The situation 
in the present case is that the guardian 
says he has no accounts to furnish as 
he was not in possession of the land 
and there is no balance due from him. 
The Court on the contrary finds he was 
in possession and a balance is due from 
him. In my opinion the view taken in 
Sita Ram v. Mt. Govindi (1) and 
^Mdhomed Fariduddin Ahmad v. Ahmad 
Abdul Wdhak (2), that the Court can 

1. AIB 1924 Alf 693==80 I C 592=46 AU 468. 

S. ATR 1928 Pat 265=107 I C 162=7 Pat 144. 


call on the guardian to pay such bal¬ 
ance as the Court may find to be due 
is more correct thaji certain autho¬ 
rities which limit the power of the 
Court to such balance as the guardian 
may or may not show. In such circum¬ 
stances, surely the scrutiny of the ac¬ 
counts of a guardian becomes a farce. 

The learned counsel for the appellant 
has relied on A. /. R. 1932 Lah. 306, 
but this ruling is clearly distinguish¬ 
able. The controversy in that case \yas 
between the discharge of a guardian 
from office and his discharge ^ from 
liability matters which do not arise in 
the present case. For the reasons 
aforesaid I hold the Court had jurisdic¬ 
tion to make the order it did and there 
was no illegal or irregular^ exercise 
of this jurisdiction. The application is 
accordingly dismissed, parlies bearing 
their own costs. 

K.s. Application dismissed. 
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Shadi Lal, C. J. and Broadway, J. 

Basheshar Das — Appellant. 

V. 

Diwan Chand and others — Respon¬ 
dents. 

Letters Patent Appeal No. 140 of 
1929, Decided on 14th February 1933, 
against judgment ofBhide, J., reported in 

A.I.E. 1930 Lah. 72. 

(a) Decree—Execution—Order staying exe¬ 
cution of decree pending appeal and entitling 
decree-holder to mesne, profits in case of dis¬ 
missal of appeal — Decree set aside Stay 
order ceases to have effect. 

Where execution of a decree is stayed pending 
an appeal and the decree-holder is given right to 
mesne profits in case of dismissal of appeal should 
that payment ultimately become necessary, stay 
order ceases to have effect when the decree is sec 
aside and no order as to mesne profits can be 
passed by virtue of that order. IP 4S7 C 1] 

(b) Civil P. C. (1908), S. 151—Order as to 
mesne profits passed under S. 151 by virtue 
of order which has ceased to be effective is 
open to appeal. 

Where an order as to mesne profits is passed 
under S. 151 by virtue of an order which has ceas¬ 
ed to be effective, the order is open to appeal. 

LP 487 0 1] 

KisJian Dayal and Eama Nand for 
Appellant. 

Mekr Chand Mahajan and Hem Eaj 

Maliajan —for Respondents. 

Broadway, J. — One Narpat Rai, a 
Khatri of Lahore, mortgaged certain 
proi)erty to Mul Chand and Company, 
on 18th June 1907, securing a loan 
of Rs. 8,000. Narpat Rai hai five 
sons with, four of whom he was having 
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Ktigation. Wiili the fifth, viz., Daulat 
Ram, he was on friendly tenns. Mul 
Chand and Company brought a suit on 
the basis of this mortgage and ob¬ 
tained the usual decree and in due 
course brought the mortgaged liousc to 
sale. It was bought by Nikka Mai, for 
Rs. 6.500, on 27th May 1917. When 
Nikka Mai sought to obtain possession 
he was obstructed by Narpat Rais four 
sons vho claimed to be the sole owners 
of the property in question. On 30th 
^^igust 1918. the executing Court held 
that the four sons of Narpat Rai were 
riiiitled to two-thirds of the house and 
tliat therefore Nikka Mai, the pur- 
rlia?er. was only entitled to possession of 
' >nc-lliii'd. riiis resulted in two suits being 
brought, one by Narpat Rai’s four sons 
ot//f the one-third and the other by 
Nikka Mai (/ii-a the two-thirds share. 

The suit brougUt by Nikka Mai for 
the two-thirds sliarc was decreed in 
his favour on 21st July 1919. The ob¬ 
jectors preferred an appeal, wliich was 
admitted, and they also filed an applica¬ 
tion asking that execution of the de¬ 
cree should be stayed. This applica¬ 
tion came up before me on 3rd January 
1920, for final disposal and I ordered 
stay of execution on condition that the 
then appellants furnished security under¬ 
taking to make over the property to 
the decree-holder in its “present con¬ 
dition’’ should their appeal be ulti¬ 
mately dismissed, and further that they 
should also give security for the pay¬ 
ment to Nikka Mai of such mesne pro- 
tits as “may have accrued due at the 
time u'hen possession is made over to 
him. should that payment ultimately 
become necessary.’’ The suit tliat had 
been brought by the four sons of Narpat 
Rai oii-a the one-third was also decreed 
in their favour and the auction-pur¬ 
chaser preferred an appeal in that case. 
Both appeals came up before a Division 
Bench and both decrees were set aside 
and re-trials ordered. The ultimate re¬ 
sult was that the auction-purchaser was 
held entitled to the whole house and of 
this house he obtained possession on 
8th March 1927. 

Subsequent to this Bashcsliar Das. 
son of Nikka Mai who liad died, put 
in an application in the Court of the 
Senior Subordinate Judge purporting to 
be one imder Ss. 144 and 145, Civil 
P. C., praying that he should be giv'en 
mesne profits from 27th May 1917 to 
8th March 1927 and, basing liis claim, 
apparently, on my order of stay dated 
3rd January 1920. By an order dated 
13tll*April 1928, Lala Divv^an Cliand- 
Subordinate Judge. First Class, who 


was dcahng with tins application, came 
to the conclusion that mesne profits 
could be claimed under my order of 
3rd January 1920. and that, although 
the application itself did not fall strict¬ 
ly v.ithin the ambit of Ss. 144 and 145, 
Civil P. C., inasmuch as under S. 36! 
Ci\il P. C.. an order could be executed 
in the same manner as a decree was 
executable therefore under S. 151, Civil 
P. C., the principles of S. 144 could 
be applied to cases which did not strict¬ 
ly fall vvathin the latter section. He 
then proceeded to point out that my 
order of 3rd January 1920, clearly 
meant that the auction-purclxaser would 
only be kept out of possession to which 
lie was immediately entitled if security 
was given for the payment of such 
mesne profits which might become due 
at the time when possession was deli¬ 
vered to him. He then proceeded to 
make an enquiry into the amount of 
mesne profits and came to the conclu¬ 
sion that only such mesne profits could 
be allowed as had accrued due between 
3rd January 1920 and 8tli March 1927 
and that the auction-purchaser was not 
entitled to mesne profits between 27th 
May 1917 and 3rd January 1920. 
Tliis order was passed on 5th November 
1928, 

A careful perusal of these orders 
clearly shows that Lala Diwan Chand 
was e.xecuting my order of 3rd January 
1920, and that he allowed mesne pro¬ 
fits to the auction-purchaser because 
he interpreted my order as giving the 
auction-purchaser a right to the same. 
Against this order the objectors, the 
four sons of Narpat Rai, preferred an 
appeal to this Court while Basheshar 
Das, son of Nikka Mai, instituted a suit 
for lecov'ciY of mesne profits for the 
period between 27th May 1917 and 3rd 
January 1920. He also filed a cross- 
appeal in the appeal filed by the four 
sons of Narpat Rai. These two appeals 
came up before Bhide, J., who ac¬ 
cepted the appeal by the objectors and 
dismissed the cross-appeal by Bashesliar 
Das. The learned Judge held tliat my 
order of 3rd January 1920, vvas not 
one which was capable of execution and 
he also held that the Courts were not 
ill a position to allow mesne profits to 
the auction-purchaser .under their in¬ 
herent jurisdiction inasmuch as the auc- 
tion-purcliaser had other remedies open 
to him. On objection being taken by 
the learned counsel for Basheshar Das 
that the appeal was incompetent as Lala 
Diwan Chand had acted in the exercise 
of his inlierent jurisdiction under 
S. 151, Civil P. C., and it had be^n 
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repeatedly held by tliis Court that an 
order made by a Court under S. 151, 
Civil P, C., was not appealable, 
Bhide, J., held that the order passed by 
Lala Diwan Chand was not made under 
S. 151, Civil P. C., and that, therefore 
the appeal was competent. 

Basheshar Das has now preferred tliis 
appeal under Cl. 10, Letters Patent, 
and it has been urged by Mr. ICishen 
Dayal on his belialf that the view taken 
by the learned Judge in Chambers was 
erroneous. A reference to the record 
sliows beyond any doubt that the whole 
-of these proceedings were based on my 
order of 3rd January 1920, and what 
the auction-purchaser was seeking to do 
was to execute that order. Mr. Kishcu 
Dayal on belialf of the appellant again 
brought forward his client’s contention 
that inasmuch as Lala Diwan Chand 
had acted under S. 151, Civil P. C.. 
the appeal to this Court was incom¬ 
petent. A perusal of Lala Diwan 
Chand’s orders of 13th .April 1928, 
and 5th November 1928. make it 
abundantly clear that he was acting 
iundcr S. 151, Civil P. C., but was 
giving effect to my order of 3rd Janu¬ 
ary 1920. In these circumstances Mr. 
Kislien Dayal’s contention that the ap¬ 
peal by the respondents to this Court 
was incompetent has no force. Mr. 
rCishen Dayal next urged tliat on equi¬ 
table grounds mesne profits should have 
been allowed inasmuch as the suit 
brought by his client v.as one under 
•O. 21, R. 103, Cinl P. C., and the 
•decree ultimately passed ia his favour 
was to the effect that the auction- 
purchaser was entitled to immediate 
-possession as from 27th May 1919. He 
urged therefore that inasmuch as the 
auction-purchaser had been kept out 
of possession from 27th May 1917 to 
Sth March 1927, it was not only com¬ 
petent, but incumbent on the Court to 
put him in the position he would have 
been on that date. 

It is clear, and indeed as Itas lx:en 
sidmitted by Mr. Kishen Dayal, that 
my order of 3rd January 1920, created 
no rights to mesne profits in favour of 
the auction-purchaser. Indeed when the 
appeals were accepted and the decree., 
the execution of which was stayed by 
me, was set aside, my order of 3rd 
! January 1920 ceased to have any effect. 
It was therefore not capable of execu¬ 
tion and the auction-purchaser was not 
entitled to any mesne profits by virtue 
of that order. Possession of the pro¬ 
perty in question, was granted to 
Basheshar Das on 8th March 1927, 
not in the execution of the decree in 


his favour, but in liic course of the exe¬ 
cution of the mortgage decree in l.^vour 
of Mul Chand and Company, N4kka 
Mai, the appellant's fatlior. having 
bought the properly at tl^e auction- 
sale held in execution of tiiat decree. 
In these circumstances it is clear tfiat 
the auction-purchaser never having (>ccn 
in possession of this property his posi¬ 
tion had not been ailevcd by any order, 
erroneous or otherwise, of tlio Court 
and therefore no question of restitiuion 
arose. In these circumstances I agree 
with the view taken by Bhide, J., and 
would dismiss this appeal, but leave the 
]>artics to bear their own costs in tliis 
Court. I 

Shadi Lai, C. /.—I concur. 

K S. Ap]i2al difiViinaeJ. 
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Bi-iidk, T. 

Tola littm —Appellant. 

v. 

Ismail IluHsan a-nd t>l]irr-i — Respon¬ 
dents. 

Misc. Second Appeal No. of 

1931, Decided on l.st December 1932, 
from order of Disb. Judge, Karnal, D/- 
22ud May 1931. 

i}'. Civil P. C. (1S08), S. J I—Appeal and cross 
appeal—Mistake of counsel in drafting grounds 
of appeal discovered—Withdrawal and dis¬ 
missal of appeal — Cross-objections on differ¬ 
ent grounds filed by appellant in cross ap¬ 
peal are not barred by res judicata. 

Where in case of aniippeal and cro.ss .app.sal. 
eonnsol for th.o appellant in the appeal drafU 
ground of appeal by over.=iiglit us if ho has been 
vetained by the opposite party and on discovery 
of the mistake withdraw.s the appeal and it is.di.s- 
missed, ho can file cross objeeiions on diCorent 
grounds in the cross appeal Ijy tho oppo.sito party 
and the dismis.sal of his appeal does not operate 
as res judicata; 25 /ill C2ft and A//? 1924 Ail 8G7, 
Disl; Ain 1924 /Ml 860 and .1//.' 1929 Lah 101. 
Ref. U’ 488 C 1] 

Shamair Chand —for Appellant. 

ShamhJni Lai Puri —for Respondents. 

Judgment. — One Ibrahim had ob¬ 
tained a decree against Tota Ram res¬ 
training the latter from interfering with 
a plot P Q R S. Subsequently, he 
presented an application alleging that 
encroachment had been made by Tota 
Ram on the plot. The lower Couxt 
found that the application was within, 
time so far as encroacliment on a por¬ 
tion A B C D was concerned, but was 
time-barred with regard to the portion 
E F G. The application was accord¬ 
ingly dismissed as regards the latter 
portion and was allowed in respect of 
the former. Both parties preferred ap- 
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peals, but by oversight counsel for 
Ibrahim drafted the grounds of appeal 
as though he had been retained by the 
opposite party. The only ground taken 
up in the memorandum of appeal was 
that the application was time-barred and 
should have been dismissed in toto. 
This mistake was discovered subse¬ 
quently. The appeal was withdrawn and 
was dismissed on 8th April 1931. 
Thereafter Ibrahim filed cross-objec¬ 
tions under O. 41, R. 22, Civil P. C., 
in the cross-appeal filed by Tota Ram. 
These cross-objections were admittedly 
within time and were eventually ac¬ 
cepted on 22nd May 1931. From this 
decision the present appeal has been 
preferred. 

The main contention of the learned 
counsel for the appellant is that the 
appeal of Ibrahim liaving been dis¬ 
missed on 8th April 1931, his cross¬ 
objections could not be entertained. He 
has cited Ramji Das v. Ajiulhia Prasad 

(1) and Parbhii Dayal v. Murli Dliar 

(2) in support of the contention. But 
these authorities are distinguishable. In 
•the first case the appeal had been dis¬ 
missed on merits and the same points 
were raised in cross-objections. In the 
second case the appeal had been with¬ 
drawn, but the cross-objections were 
based on the same grounds on which 
the appeal was based. In the present 
case, as pointed out already, the appeal 
on behalf of Ibrahim was drafted erro¬ 
neously on the ground of limitation. 
Even if it be held that as a result 
of the dismissal of the appeal the ques¬ 
tion of limitation was decided against 
Ibrahim this could not in any way be 
a bar to the cross-objections subse¬ 
quently filed on his behalf which ^^re 
based entirely on different grounds. T.he 
authorities relied on by the learned 
counsel proceeded really on the prin¬ 
ciple of res judicata as was pointed out 
in A. /. R. 1924 All. 860 and A. I. R. 
1929 Ldji. 161. In the present ins¬ 
tance the dismissal of the appeal filed 
on behalf of Ibrahim could not operate 
as res judicata so far as the grounds 
raised in the cross-objections were con¬ 
cerned. Consequently there was, in my 
opinion, no legal bar to the entertain¬ 
ment of the cross-objections in the cir¬ 
cumstances of this case. I dismiss the 


appeal with costs. 

K.s. _ Avpea> 

1. (1903) 25 All 628. 

2. AIR 1924 All 867=78 I C 677. 


Avpeal dismissed. 
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Currie, J. 

Bishen Das —Defendant—Appellant. 

V. 

Thakar Singh and another — Plainbiffa 
—Respondents. 

Second Appeal No. 937 of 1932, De¬ 
cided on 17th January 1933, from decree 
of Dist. Judge, Jullundur, D/- 23rd April 
1932 

Punjab Tenancy Act (16 of 1887), Ss. SS’ 
and 110—Denial of landlord's title by occu¬ 
pancy tenant is no ground for forfeiture. 

In the case of an occupancy tenant the repudia¬ 
tion by him of his landlord’s title does not in¬ 
volve forfeiture of his tenant’s right and reduce 
him to the position of .a trespasser liable to eject¬ 
ment. A forfeiture of the occupancy rights cannot 
take place on any grounds other than those speci¬ 
fied in S. 39: AIR 1919 Mad HOG; AIR 1919 
Mad 12; ^ I R 1924 Lali 315; 5 I C 708 and AIR 
imbCalll.Distx AI R 1930 Lah 515, Expl\ 
32 P i? 1917, ReJ. IP 490 C 1] 

Badri Das and Achhrn Bam for Ap¬ 
pellant. 

Nawal Kisliore —for Respondents. 


Judsment .—The facts leading to this 
second appeal may be briefly stated. 
Bishen Das, the appellant, is the holder 
of an occupancy tenancy under the res¬ 
pondents. In July 1925 the respon¬ 
dents landlords instituted a suit ^mnst 
him for recovery of rent and, in Febru¬ 
ary 1926, they instituted another suit 
for enhancement of rent. In both these 
suits Bishen Das put forward a plea 
that the relation of landlord and tenant 
no longer existed as he had acquired 
the proprietary rights by purchase. The 
Revenue Court stayed proceedings and 
referred Bishen Das to the Civil Courts 
•to determine his title. On 24th January 
1927, Bishen Das instituted a suit 
asking for a declaration that he was 
the full owner. The Subordinate Judg^ 
decreed the suit on 6th August 1928, 
but this decision was reversed on app^i 
on 20th AprU 1929, by the District 
Judge, an appeal^ against whose deci¬ 
sion was rejected in limine by the .Hign 
Court on 24th July 1929. Durmg the 
pendency of this litigation in. January 
1928 the landlords had again sued 
Bishen Das for rent and he had ag^ 
raised the same pleas. This smt alsa 
had been stayed. After the 
of Bishen Das’s appeal by the Higa 
Court the landlords, on 29th J^uary 
1930, instituted the present suit tor 
possession of the land on the groun 
that BUhen Das was no 
occupancy tenant as he 

his rights by repudiaung their Utle 

in the previous suits. Bishen Das m 


»®33 Bishen Das v. Thakar Singh (Currie, J.) Lahore 489 


his pleas admitted that, in view of the 
decision in the civil litigation he was 
the occupancy tenant, but pleaded tliat 
the repudiations made by him in the 
course of Jhe litigation in the Revenue 
Courts had been made bona fide and 
in good faith on the strength of the 
sale-deed. The trial Court decreed the 
landlord’s suit, holding that the re¬ 
pudiation was unjustified and that he 
had therefore forfeited his rights to the 
tenancy. This decision was upheld by 
the learned District Judge. He found 
that “the defendant is not at all justi¬ 
fied to repudiate the tenancy in such 
clear and unequivocal terms.” He held 
further that it could not be said that 

“an occupancy tenure in the Punjab would fall 
an exception to the general law of tenancy that a 
repudiation carries with it the consequences of 
forfeiture.” 

He concluded by remarking that 
“the repudiation involved forfeiture and 
no waiver on the part of the plaintiffs 
was established.” Against this order 
the present second appeal lias been 
filed. Mr. Badri Das on behalf of the 
appellant argued that there had been 
no real repudiation by the appellant 
of the respondents’ title. He contended 
that the appellant had all along stated 
that originally the relationship between 
the parties was that of landlord and 
tenant and had merely pleaded that, by 
virtue of a sale-deed which he con¬ 
sidered to be genuine, the proprietary 
rights had been acquired by the occu¬ 
pancy tenant. It appears to me how¬ 
ever that the learned District Judge 
was perfectly right in holding that the 
repeated assertions that the appellant 
had become the owner and was no 
longer the occupancy tenant amount to 
repudiation of the plaintiffs’ title. Mr. 
Badri Das next urged, citing Sohawa 
Singh V. Kesar Singh (1), that, before 
the repudiation of the landlords’ title 
by the tenant can be held to involve 
forfeiture, there must be a clear ac¬ 
ceptance of that repudiation by the 
landlords. He further contended that, 
in the present case, the landlords, by 
instituting the suit for rent in 1928, 
waived their right to claim forfeiture 
and, so fo si>eak, condoned repudia¬ 
tion by the tenant. In reply Mr. Nawal 
Kishore argued that the institution of 
the present suit showed that the land¬ 
lords had accepted repudiation and that 
contention seems to be sound. As re¬ 
gards the question of waiver, in my 
opinion the very form of the plaintiffs’ 
plaint shows t^t there was no waiver. 

: 1. A IR 1982 Lah 680=140 I O 474=18 Lah 
a;-' 482. 


In the plaint it is distinctly stated that 
the appellant had repudiated their title 
in the various suits and had repeated 
the repudiation in the grounds of appeal 
filed by him in the High Court on 12th 
July 1929, It may be noted also that, 
as a matter of fact, the plaintiff's’ suit 
of 1928 was instituted and stayed on 
the appellant’s plea prior to the derision 
of the appellant’s declaratory suit by 
the Subordinate Judge. There is thus 
no question of waiver on the part of 
the plaintiffs. The real question in this- 
case is, whether in the case of an 
occupancy tenant the repudiation by 
him of his landlord’s title involves for^ 
feiture of his tenant’s right and reduces- 
him to the position of a trespasser liable 
to ejectment. In this connexion Mr. 
Badri Das urges that the Transfer of 
Property Act, does not apply in this- 
province and in any case has no appli¬ 
cation to leases of agricultural land. 
He contends that the only grounds on 
which a tenant holding occupancy rights- 
in the Punjab can be held to forfeit 
those rights and be liable to ejectment 
are given in S. 39, Punjab Tenancy 
Act (16 of 1887). That section pro¬ 
vides that: 

“A tenant liaving a riglit of occupancy shall be 
liable to be ejected from his tenancy on anv of 
the following grounds, namely: (a) that he'has 
used the land comprised in the tenancy in a 
manner which renders it unfit for the purposes 
for which lie held it; (b) where rent is payable 
in Icind, that lie has without sufficient cause 
failed to cultivate that land in the manner or to 
the extent customary in the locality in which the 
land is situate; (c) when a decree for a)i arrear of 
rent in respect of bis tenancy ln\s been passed 
against him and remains unsatisfied.” 

None of these three grounds are pre¬ 
sent in this case and therefore it is 
contended that the appellant is not liable 
to ejectment. In this connexion Mr- 
Badri Das cited Fakir v. Wazir Khan- 

(2) , Jnanandra Nath v. Jogendra Nath 

(3) , Debiruddl v. Abdul Rdjiiin (4) 
and Dhara Kairi v. Ram Jewan (5) 
Jnanendra Nath v. Jogendra Nath (3), 
a case in which the Bengal Tenancy 
Act was discussed, is not in point as- 
in that case the landlords had with¬ 
drawn from their rent suits. Debiruddl 
V. Abdul Rahim (4) held that, in cases- 
prior to the enactment of the Bengal 
Tenancy Act, a denial by the tenant of 
his landlord’s title, created a forfeiture, 
but that since the passing of that Act,, 
in any case to which it applied, there 
cannot be any eviction on the ground of 

~2. (191H) 32 P R 1918=45 I C 105. 

3. A I R 192G Cal 772=-91 I C 191. 

4. (1890) 17 Cal 19C. 

5. (1893) 20 Cal 101. 
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forfciliire iacuned by denying’ the title 
of the landlord, that Ix-tlng not the 
.ijroiind enumerated in the Act -juid 
therefore expressly excluded by S. 178. 

/V similar view was taken in Dhara 
Kd'ri V. Rani Jc'yan (5\ vdicre it was 
Jicld that a tenant in such circumstances 
foukl only be evicted after notice to 
-cluil. 

(hn the other hand Mr. NawalKishorc 
ftjr the respondents contended that the 
principle of forfeiture could operate, in 
.'Uch caecs. llis argument was that the 
l>rinciplc of forfeiture on repudiation 
was recognized by the Courts prior to 
tlie enactment of the Transfer of I'ro- 
pcrlv Act. and that the doctrine could 
be applied in the ease of agricultural 
land. In support of the latter proposi¬ 
tion he cited KatihaUi Pudl v. Puli 
Kola Kaili Mahomed (61 and Krishna 
Shethi V. Gilbert Pinto (!'). These rul¬ 
ings however related to the Madras 
Presidency and I am not aware whether 
ilicrc is any tenancy legislation in that 
ju’csidcncy of the same nature as the 
Punjab Tenancy Act, I am therefore 
of opinion that these rulings arc of no 
«ip])lication in the present ease. He fur¬ 
ther cited A. /. R. 1924 i,aU. 315. 
in which an occupancy tenancy was 
Itckl to be liable to forfeiture, where the 
tenancy was diverted to other purposes, 
as for instance, to build upon, and the 
tenant disclaimed the title of the pro¬ 
prietors. That docs not help 
ilic present ease as one of the grounds 
for ejectment specified in S. 39. Punjab 
Tenancy Act, is the use of the land 
comprised in the tenancy in a manner 
M-hich renders it unfit for the purposes 
for which he held it. He further cited 
<'crtaift rulings to .show that, where a 
tenant had repudiated the landlords 
title, he could not subsequently shut 
•his ground and plead that he was still 
a tenant. He cited MutdJiar v. Rajoni 
Kanta Roy (8) and Sheshi Bhitshan 
Mandal v. Ram Sebak Mondal ( 9 ), but 
in both those eases the tenant had 
raised the plea successand the 
landlords* suit for rent had l>ecn dis- 
missed. In the present ease the land¬ 
lords’ suits have merely been stayed and 
the tenant cannot be said to have suc¬ 
cessfully raised the plea of ownerslnp 
in view of the fact that his declaratory 
suit has been dismissed and it lias been 
•determined that he ^ is an occupancy 
:tcna nt under the plaintiffs. _ 

G. A I B 1919 Mini 1106=15 10 743=41 Mad 

7. A I R 1919 Madi 12=50 I C 898=42 Mad Go4. 
.a. (1910) 6 I C 708. 

U. A I B 1915 Cal 71=24 I C 131. 


Finally, Mr. Nawal Kishore has con¬ 
tended that the provisions of the Punjab 
Tenancy Act are not exhaustive, citing 
the Full Bench decision reported in 
Moti Ijil V. Knrtar Singh (10). He 
argues that as the Punjab Tenancy Act 
does not specifically mention repu(ha- 
tiou by the tenant the ordinal^ principle 
of forfeiture on repudiation should be 
licld to apply. In the Full Bench ruling 
the question in issue was the dctermina- 
tlon of the succession in the case of an 
occupancy tenancy jointly held by seve¬ 
ral tenants in specified shares when the 
line of o]ie of the tenants had become 
extinct. That case was clearly not pro¬ 
vided for in the portion of the Punjab 
’Tenancy Act, relating to succession and 
it was held that there was nothing in 
the Act wliich impliedly supported 
either view urged before the Bench. 
In the present case occupancy rights m 
their present statutory form are the 
creation of the Punjab Tenancy Act and 
S. 110 of that Act provides tliat, nothing 
in any agreement made between a land-- 
lord and a tenant after the i^assmg oi 
the Act shall override any of the pro¬ 
visions of the Act with respect to the 
acquisition of a right of occupancy,, or 
the reduction, remission or suspension 
of rent or the enhancement of the rent 

ActTTnd 

again in Cl. (c) entitle the landlord to 

cj^ect a tenant otherwise 
ance with the provisions of the Act. 
From this it is clear that the Legislature 
when passing that Act did not con¬ 
template the forfeiture of occup^cy 
rights on any grounds other than tho^ 
specified in S. 39, Pi^mjab Pcnancy Act., 
Fakir v. Wazir Khan (2) to 
extent supports this view, though t 
question was not apparently argued on 
the same lines as have been adopted m 
the present appeal. In that case the 
learned Judge remarked: 

“Tho occupaucy touant oi the Punjab 

tlian a moio permanent tenant; he is an in 

dual who in many cases should 

landlord and ho enjoys a permanent tenancy 

joct to certain conditions at a concession rent. 

He further remarked: 

•‘No doubt th-o English rule of 

plied in this province in the case of ordina y 

tonaucios and (even in the case of 

tenancies on a rack rent and when the 
the landlord’s title admits of no other reraed>> 
while in the ease of ordin.yy touanci^, th for 
foiture involves no loss to the tenant, but tbo loss 

"Accordingly, in that ca^ holding that 
the tenants had been the v4gUms__^ 
To. A 1^1930 tiah 515=127 I C 1=11 Lah 427 
(P B). 
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wortliless legal advice, the learned 
Judge h^d that their denial of tlio land¬ 
lords’ title which they had withdrawn 
when the suit for ejectment was brought 
did not cause forfeiture. that ease, 
however it was the landlords wlio had 
sued for ejectments after the plea Ivad 
been raised in the Revenue Court. How¬ 
ever the argiuncnt regarding the special 
status of occupancy tenants applies. I 
am therefore of opinion that the ai^pcl- 
lant being an occupancy tenant could 
only be ejected from his tenancy on the 
grounds enumerated in S. 39, Punja1> 
Tenancy Act, and therefore the plain¬ 
tiffs’ suit, for possession of the land on 
the ground that he had forfeited his 
right of occupancy by the repudiation 
of their title, must fail. The appellant’s 
action throughout has considerably ha¬ 
rassed the plaintiffs-respondents and put 
them to expense and loss. He failed 
throughout to establish his claim to be 
the owner of the land. I therefore while 
accepting the appeal and dismissing tlie 
plaintiffs’ suit, direct that the parties 
bear their own costs throughout. 

M-N. A^tpeal ollov'cd. 
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Dalip Singh, J. 

Mt. Umri —Plaintiff—Appellant. 

V. 

Kaln —Defendant—Responclont, 
Second Appeal No. 1475 of 193*2, De¬ 
cided on 17tli February 1933, from de¬ 
cree of Dist. Judge,I'Jullundur. D/- 24th 
June 1932, 

(a) Civil P C. (1908),O. 7, R. 6—Exemption 

from limitation—Grounds must be alleged in 
plaint. 

WUeio suit 5 r piima facio time barred the 
grounds on wliicli c.'ioraption is claimod must be 
alleged in the plaint. U’ 492 C 1] 

(b) Limitation Act (1908), S. 19—Plea of 
jus tertil in one suit does not constitute ac- 
Icnowledgment. 

In a previous suit by roversionor« the defondaut 
I>lcaded that the reversiouers could not sue in the 
presence of the plaintiff who was Ibo preforoutial 
"heir. In the -Buit by the plaintiff' the defendant 
celled on tlio pleading of the defendant in the 
prior suit to save limitation. 

Seldi that the plea therein raised was merely 
■one of juB tertii to defeat the reversioner’s suit 
imd did not constitute an acknowledgment with¬ 
in the meaning of S. 19. [P 492 C 1] 

(c) Limitation Act (1908), S. 19—Rent suit 
by one of co-owners—Another co-owner not 
objecting to former getting decree for full 
•Amount does not amount to acknowledgment. 

One of the co-owuers filed a suit for recovery of 
cent. The other Qo-owner did not object to tho 
bjtormer getting a decree for the whole amount of 
. jcent and stated that he would settle later. 

' tA\ ■ 


(Dalip Singh. J.) Lahore 191 

Held', that Uioro wan no itol;no\vl(.-d«ir. nl \.r 
the latter co-owncr within the nicwniii'' of S. 

(d) Limitation—Question depends on form 
and substance of plaint. 

liimitatioii must lio dopondi'ut t(» 
on the form and substance of the plaint. 

( P 492 (' 1] 

(e) Landlord and Tenant—Repudiation of 
landlords’ title by tenants—Unless landlord 
accepts repudiation, his position as landlord 
docs not terminate. 

When a tonant repudiates the title of tlje land¬ 
lord to tjio knowledge of tl»e latter, un1e?.=! the 
landlord accepts sixch repudiatkm, hi.s position as 
landlord docs not tcrininuto. LI’ 492 t’ 1] 

Badri Das —for Appellant. 

Achhru Bioii - for liesponffent. 

(Taudhila died leav¬ 
ing a widow, Mt. Gujri. He also left 
a daughter married to Kalu, defendant, 
and a predeceased son’s widow. Mt. 
Umri who is plaintiff in this case. In 
1899, Mr. Gujri, gifted half the land 
of Gandhlla to Kalii. A dcclaratorv' 
suit was brought and decreed iit 1904, 
by certain reversioners. It wa.s licld 
therein that the alienation did not bind 
the reversioners. Gujri died on 6th 
December 1926, and on lOtli July 
192S. the reversioners sued for posses¬ 
sion of the house proix:riy and for a 
declaration regarding the Land because 
they alleged they wore already in pos¬ 
session. It seems that they had entered 
into possessioji as tenants and their 
claim was that as they were in actual 
possession and their landlord had ceased 
to be owner and they themselves had 
become owners, they were entitled to 
maintain a suit in a declaratory f(jrn). 
The position was contested by ICalu, 
but his plea, which succeeded, was iliat 
the reversioners could not sue for pos¬ 
session in the presence of Ml. Umri 
who was a ]>referen'tial heir. In the 
meantime on 11th July 1928. Mt. Umri 
l>rought a suit for rent against ail the 
reversioners and claimed the rent of 
the whole land alleging tliat she was 
the sole owner. In the written statement 
to this suit Kalu admitted the correct¬ 
ness of the plaint and stated that he 
Mmself would settle with Mt. Umri 
later. 

The suit of tlie reversioners liaving 
been dismissed Mt. Umri brought the 
present suit on 14tli August 1930, for 
possession of the half-sliarc of Gan- 
dMla’s estate wliich was gifted to Kalu 
by Mt. Gujri. The suit was dismissed 
as time-barred by tlie trial Court and 
also by the learned District Judge and 
tlie plaintiff’ ha.s come in appeal. Her 
coimsel wishes to contend that the 
pleadings of Kalu in the suit by tl^ 
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reversioners dated lOih July 1928, and 
in the rent suit by IMt. Umri dated 
11th June 1928, constitute acknowledg¬ 
ments which extended the period of 
limitation. In the first place, no such 
extension was alleged or cliamed in the 
plaint and under O. 7, R. 6, Civil 
P. C., tills should have been done, 
i Secondly, so far as the suit of the 
reversioners is concerned, Kalu merely 
pleaded jus tertii to defeat the rever¬ 
sioners' suit. I do not tliink that this 
constitutes an acknowledgment within 
the meaning of S. 19 to extend the period 
of limitation of the suit by the plain¬ 
tiff against Kalu. So far as the rent 
suit by Mt. Umri is concerned, she was 
'a co-owner with Kalu and Kalu merely 
stated that he did not object to her 
getting a decree for the whole amount 
of rent and stated he would settle later. 
Tins also does not appear to be an 
acknowledgment within the meaning pf 
JS. 19, Limitation Act. 

Next, the learned counsel contended 
that as the reversioners had repudiated 
the tenancy under Kalu in their suit 
in 1928 Kalu’s possession must betaken 
to have been determined by the re¬ 
pudiation to his knowledge and if he 
subsequently obtained possession the 
limitation of the suit would be governed 
I)y Art. 141, Limitation Act, and the 
Punjab Alienation of Land Limitation 
Act, did not apply at all. Here again, 
in the first place, the form of the suit 
shows that tliis was not the nature of 
the plaint at all. Limitation must be 
dependent to some extent on the form 
and substance of the suit. Secondly, 
I do not think it is a correct proposition 
tliat Kalu’s position as landlord termi¬ 
nated merely by the repudiation of the 
tenants to his knowledge. There is 
nothing to show that he accepted the 
repudiation, and owing to the absence 
of pleading there is nothing to show the 
nature of the tenancy. I hold there- 
ifore that this contention also fails and 
I accordingly dismiss the appeal with 
costs. 

K.s. Appeal dismissed. 
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Tek Chand and Monroe, JJ. 

Mt. Surji and anotliei —Decree-holders 
—Appellants. 

V. 

Sheo Bam and another — Judgment- 
debtors—Respondents. 

Second Appeal No. 515 of 1932, De¬ 
cided on 2nd February 1933. 

(a) Punjab Alienation of Land Act (13 of 
1900 as amended by Act 1 of 1931) S. 16 (2) 


—S. 16 (2) does not take effect retrospective^ 
ly—Leases or mortgages for over 20 years 
Sanctioned before enactment of 1931 are not 
invalid. 

S. IG (2) of the .'ime"cled Act has no retrospec¬ 
tive effect so as to invalidate leases or mortgages 
for over 20 years sanctioned before the enactment 
of 1931. Only leases or mortgages sanctioned after 
the passing of the Act, whether the oi*der or de¬ 
cree in execution of which they arc made was pass¬ 
ed before or after its enactment are invalidated. 

LP 493 C 1; P 494 C 1] 

(b) Interpretation of Statutes— Words of 
statute admitting one meaning—Court is not 
to speculate on intention of legislature. 

When the words of a statute admit of but one 
meaning the Court is not at liberty to speculate 
on the intention of the legislature and to construe 
them according to its own notions of what ought 
to have been enacted. Nothing could be more 
dangerous than to make such considerations the 
ground for construing an enactment that is un¬ 
ambiguous in itself. To depart from the meaning 
on account of such views is, in truth not to cons¬ 
true the act but to alter it. But the business of 
the interpreter is not to improve the Statute, it is 
to expound it. The question for him is not what 
the legislature meant, but what its language 
means, i. e., what the Act has said that it meant. 
To give .a construction contrary to, or different 
from, that which the words import, is not to in¬ 
terpret law but to make it and Judges are to re¬ 
member that their office is jus dicere not jus dare. 

LP 493 C 1) 

Shamair Chand and Qahxil Chand — 
for Appellants. 

Charanjiva Lai Aggarxval — for Res¬ 
pondents. 

Bhide, J .—In this case certain land 
belonging to a member of an agri¬ 
cultural tribe was ordered to be mort¬ 
gaged in execution of a money decree 
by order of the Junior Subordinate 
Judge, Karnal, dated 10th April 1931. 
The mortgage was not for any speci¬ 
fied period. An appeal was preferred 
h'om this order to the District Judge, 
Karnal, and one of the points raised in 
appeal was that the order contravened 
the provisions of Punjab Act 1 of 1931, 
by which S. 16, Punjab Alienation of 
Land Act, was amended. The learned 
District Judge upheld the contention 
and set aside the order under appeal. 
From this decision a second appeal 
has now been preferred to this Court 
and it is contended on behalf of the 
appellant that the order in question w^ 
passed before the Punjab Act 1 of 1931 
came into force and is therefore not go¬ 
verned by that Act. The provision of Act 1 
of 1931, which is said to be contra¬ 
vened, runs as follows: 

“ Notwithstanding anything contained in any 
other enactment for the time being in force no 
land belonging to a member of an agricultural 
tribe shall, in execution of any decree or order of 
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any civil or rcvouuo Court, wbolhor mado bofovo 
or after thooiiacfcmont of this sub»soction, bo leased 
ox farmed for a period exceeding 20 years or mort¬ 
gaged except in one of tbe forms permitted by 
S. 6.” 

In view of the words “whether made 
before or after enactment of this sub¬ 
section” occurring in the above pro¬ 
vision, the learned District Judge has 
lield that the Legislature intended to 
render illegal leases and mortgages for 
an indefinite period even when sanc¬ 
tioned before the passing of the Act. 
It is contended on behalf of the appel¬ 
lant that the words on which the learn¬ 
ed District Judge has relied in support 
of his interpretation of the section 
merely refer to the words “decree or 
order” occurring in the preceding clause 
and the section merely provides that a 
mortgage or lease sanctioned after the 
enactment of the section would be 
iiilegal even if the decree or order in 
execution of which it is made was made 
before its enactment. This appears to 
me to be the plain grammatical and 
natural interpretation of the section. 
The learned counsel for the respondent 
has suggested that the words “whether 
made before or after the enactment of 
this sub-section” refer to the word 
“execution” occurring in the preceding 
clause, but this would be. I think 
obviously a very forced and unnatural 
interpretation. It is not usual to use 
the word “make” in connexion with 
“execution.” A decree-holder is not 
said to “make execution” and I cannot 
believe that such clumsy language could 
have been used by the Legislature. The 
principal sentence in the new sub-sec¬ 
tion inserted by Act 1 of 1931 is that 
“no land belonging to a member of an 
agricultural tribe shall be leased or 
framed for a peiiod exceeding 20 years 
or mortgaged except in one of the 
forms i>ermitted by S. 6.” This provi¬ 
sion is obviously intended to operate 
in future, i. e., during the period sub¬ 
sequent to the enactment and not re¬ 
trospectively. The remaining portions 
pf the sub-section are merely quaEfying 
clauses. It may be noted here that 
similar words have been used in sub- 
S. (1), S. 16, Punjab Alienation of 
Land Act, which runs as follows; 

“ No land belonging to a member of an agricul- 
tnral tribe sliall be sold in execution of any de¬ 
cree or order of any civil or Revenue Court, whe¬ 
ther made before or after the commencement of 
this Act.” 

If the interpretation placed by the 
learned District Judge on su^S. (2) 
inserted by Act 1 of 1931, is to be 
followed in interpreting the above sub¬ 
section, sub-S. (1) would appear to 
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render illegal all Court sales of land 
belonging to members of an agiicuhural 
tribe effected even, before the passing of 
the Punjab Alienation of Land Act. 
It seems fairly obvious that such could 
not possibly have been the intention. 
The learned District Judge seems to be 
influenced mainly by what he believed 
to be the intention of the Legislature. 
In the first place, I do not see any 
good ground for believing that the 
Legislature really intended to give re¬ 
trospective effect to the section so as to 
invalidate leases or mortgages for over 
20 years sanctioned before the enact¬ 
ment of Act 1 of 1931. I think the Legis¬ 
lature only meant to invalidate all such 
mortgages or leases sanctioned after 
the passing of the Act whether the 
decree or order under execution was 
passed before or^ after its enactment.j 
But whatever the intention of the Legis-I 
lature may have been, it is a well- 
estabbshed principle of interpretation 
of statutes that when the words of a 
statute admit of but one meaning (as 
appears to me the case in the present 
instance) “the Court is not at liberty 
to speculate on. the intention of the 
Legislature and to construe them ac¬ 
cording to its own notions of what 
ought to have been enacted. Notliing 
could be more dangerous than to make 
such considerations the ground for con¬ 
struing an enactment that is unambi¬ 
guous in itself.' To depart from the 
meaning on account of such views is, 
in truth, not to construe the Act, but 
to alter it. But the business of the in¬ 
terpreter is not to improve the Statute, 
it is to expound it. The question for liim 
is not what the Legislature meant, but 
what its language means, i. e.. what the 
Act has said that it meant. To give a 
construction contrary to, or different 
from, that which the words import or 
can possibly import, is not to interpret 
law, but to make it, and Judges are to 
remember that their office is jus dicere 
not jus dare:” Maxwell on Interpre¬ 
tation of Statutes, Edn. 6, p. 10. 

I am therefore of opinion that the 
contention of the learned counsel for 
the appellant is sound. As however the 
point raised is important and it is desir¬ 
able to have an authoritative pronounce¬ 
ment for the guidance of Subordinate 
{Courts, I consider .it preferable to refer 
this case to a Division Bench- The ap¬ 
peal should be placed before a Division 
Bench for disposal as early as practi¬ 
cable. It is unnecessary to print the 

record. , , 

Monroe, J .—This is a second appeal 
from the judgment dated 7th January 
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1932, of the Distiict JudRC of Karnal. 
On 15th December 1928 the appellant 
obtained a decree for R?. 1.250 and 
costs aKainst the respondenl, and on 
lOtli April 1931, a mortgage for the 
sum of Rs. 1,475 was sanctioned by the 
executing Court of agricultural land be¬ 
longing U) the judgment-debtor in 
favour of a Tat agriculturist for an 
unlimited ijcriod: this order was set 
aside l)y the judgment under appeal. 
One of the contomions of the respon- 
tlcnt before the District Judge, was that 
tliis mortgage v/as bad by reason of the 
j'u.r.dj Alienation of Land Amendment 
1 of 1931 which provides in S. 2 
as follows: 

Not •.vitlistaniboj'any tiling cont.aiuefl iu any 
or.hr-,' e i!,\ctmont for Ibo time being in force no 
I'iTjH lj.;ionging to a niembor of an agricultural 
tribe shall, in execution of anv (.Icorce or order of 
any ravil or Hevenue Couit, wlietbor made before 
or aficr the enactment of tbesob-scetion. bo leased 
or framed for a period exceeding 20 ycar^i or luori- 
gaged except in one of the forms permitted bv 
S. 

I'liis cr*ntciuion was acceplcrl by tlic 
loanu'd Disirirt Judge who lu-ld that 
the Legislature intended to apply the 
new provisions with retrospective cA'cef 
even lo such leases or mortgage.s as had 
been cflcctod by the Courts prior to the 
.\ct came in force on 3rd July 1931. 
'Die case then came before Bhidc, J., 
wlio ))y a juJgincait of 4th November 
1932, expressed his opinion that tlic 
ronteniion of the appellant, namely, that 
•Vet 1 of 1931 did not affect the ease, 
was correct, but considering that the 
l)oint raised -was an important one refer¬ 
red the case to a Division Bench. 

\Vc iiavc heard arguments of the learn¬ 
ed counsel for both sides and have 
considered the judgment of Bhidc, J. 

I express my respectful agreement with 
Bhide, J’s., opinion and I consider that 
jit is only necessary to say that the. words 
'‘'whether made before or after the cnact- 
‘ment of this sub-section” can possibly 
'be referred only to the words “decree 
ior order” immediately preceding. The 
whole frame of the new section shows 
that it is intended to operate in the 
[future, that is to say, after the passing 
'of the Act, and tluit the words “whether 
made before or after the enactment of 
this sub-section” were mtroduced to 
avoid the argument that if a decree or 
order had been obtained ^ before the 
I)assing of the Act’ the right of the 
<lecrce-holdcr who had not obtained an 
<jrder for a mortgage or lease .would 
still subsist as it stood before the pass¬ 
ing of the Act. These words clearly 
deprive the decree-holder who had not 
taken any steps in execution before the 


passing of the Act of having a lease or 
mortgage wluch would last for more 
than 20 years, but do nothing more. 
I accordingly tliink tliat the appeal 
ought to be allowed and the order of 
the executing Court sliould be restored 
and_ the appellant should have his costs 
against the respondent throughout. 

Tek Chaiidy J. —I agree with the 
view taken by Bhidc, J., and my learn¬ 
ed brother, both on the wording of the 
section, and in accordance with the 
well-settled rules for the interpretation 
of statutes, the Act cannot affect the 
mortgages or leases which liad been 
effected before it came into force. It 
may be mentioned that the same learned 
J3istrict Judge, who decided this case,, 
look the contrary view in another case 
decided by him on 29th February 1932,. 
in which he slated tliat he had errone¬ 
ously decided this ease. 

K.S. Appeal allowed. 

A. I. R. 1933 Lahore 494 
Coldstream and Jai Lal, JJ. 
li. S. Bhagwan Singh k Co. — Defen¬ 
dants—Appellants. 

V. 

Bakhshi JR ant —PlaintifT—Respondents 
First .\ppeal No. 2065 of 1927, De¬ 
cided on Gth February 1933, from decree 
of First Class Sub-Judge, Lahore, D/- 
ISth May 1927. 

(a) Hindu Law — Applicability — Sikhs — 
Presumption of joint family applies. 

Tho Sikhs are presumed lo follow the IliiicUi- 
law and tho presumption vcgaiding the members^ 
of a Sikh family, even thovigh living in a town; 
being a joint Hiudu family applies. LP 49-5 C 2] 

(b) Negotiable Instruments Act (1881), 
S. 27 — Pro-note executed by manager of 
Hindu family for the benefit of joint family^ 
—All family members are liable even if they 
have not signed—Hindu Law—Promissory 
note. 

The rule that, in order to make a person liable- 
on a piomi.ssory note, the liability must appear 
on Iho face of the documeut does not apply to- 
promissory notes executed by the managiug mem¬ 
ber of a joint Hindu family and if it is estab¬ 
lished that liability was incurted by the manager 
of tho family for tho benefit of the family or 
for family business, then it is not open to the- 
other members of tho family to plead that because- 
to evidence such liability a promissory note was 
executed on which neither their names appear nor 
is it specified that tho liability is incurred fer the- 
purposes of or on behalf of tho joint family, they 
aro not liable. Their liability follows fi'om the au¬ 
thority of the managiugraember to make tho other 
members liable for tho contracts mado by him 
for tho benefit of tho family or for carrying on 
legitimate business of the family: 1918 

146: AIR 1925 Cal 1153; AIR 1928 Lah 722 and 
AIR 1924 All 8, Bef. LP 496 0 QJ 
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Bhagwan Singh Co. v. 

Hehr Chand and Jiatit i Nalh —for Ap¬ 
pellants. 

Gobivd Ham IChana —for llospondent. 

Jai Laly 7. —One Bakhsbi Rani in¬ 
stituted a stiit against seven jiersons: 
(1) Firm B. S. Bliagwan Singh and 
Company; (2) Bhagwan Singh, son of 
Bhag Singh; (3) Daya Singh, son ot 
Bhagwan Singh; (4) Ram Singh anej 
(5) Jawaliar Singh, sons of Bhag Singh: 

< 6) Karlar Singh, and {7) jainial 
Singh, sons of Jawahar Singh, for the 
recovery of Rs. 8,500, on the basis of 
three promissory notes for Rupees 
13,965-2-0, Rs. 6,034-13-6 andRupccs 
3,000, respectively, bearing interest at 
Re. 1-3-0 per cent per mensem. It 
was alleged tliat Rs. 17,208, had been 
paid towards principal and interest and 
that though the amount recoverable 
from the defendants was Rs. 9,792, 
the plaintiff claimed a decree only for 
Rs. 8,500. Out of the three promissory 
notes the first one was signed 1)\' 
Bhagwan Singh for B. S. Bhagwan 
Singh and Company, the second was 
signed by Bhagwan Singh without speci¬ 
fying that he purported to sign for 
B. S. Bhagwan Singh and Company. 
The third promissory note was signed 
by Bhagwan Singh for B. S. Bhagwan 
Singh. The defendants pleaded inter 
alia that Bhagwan Singh had no autho¬ 
rity to sign on behalf of the defen- 
dajits other than liimsclf as he was not 
a member of a joint Hindu family 
with the other dcfcndjints, nor was the 
firm, B. S. Bhagwan Singh and Com¬ 
pany, a family concern. Bhagwan Singh 
supported the other defendants in this 
plea and alleged that he was the sole 
Ijroprietor of the firm B. S. Bliagwaii 
Singh arid Company. He denied that 
interest at Re. 1-3-0 per cent per 
mensem was agreed upon, and also 
denied the correctness of the plain¬ 
tiff’s account, though he admitted that 
Rs. 23,000, was the principal sum due 
under the three promissory notes. Dur¬ 
ing the trial of the suit a further 
defence appears to have been raised 
with regard to a remission of Rupees 
2,000, alleged to have been granted by 
the plaintiff to Bhagwan Singh. 

The trial Court found that all the 
defendants were members of a joint 
Hindu family and were proprietors of 
the firm B. S. Bhagwan Singh and 
Company, and that the money bor¬ 
rowed, on the promissory notes was 
for the purposes of the firm. It there¬ 
fore granted the plaintiff a decree for 
Rs. 4,876-14-0, out of which Rupees 
.■2,000, were to be deducted if the de- 
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fendants iKiid Rs. 2.876-14-0 and pr<>^ 
portionatc costs within tlircc months- 
to the plaintiff. The learned Judge 
found that the plaintiff had remitted 
Rs. 2,000, to the defendants, l)iu that 
he did so on condition that he would 
not have to institute a suit l'c»r the 
recovery of the balance due. From this- 
decree both parties have appealed, 'riu. 
main contention raised on behalf ol 
the plaintiff' in his appeal is that interest 
on the jn'incipal amount originally due 
to him should have been allowed to 
him for 21 d.ays more than the learned! 
Subordinate Judge has done and further 
that Rs. 2,000, have been wrongly de¬ 
ducted by the Subordinate Judge out 
of his claim. (’The Judge then considered! 
the facts concerning these contentions and 
proceeded). With regard to the appeal 
by the defendants, it is contended that 
the firm B. S. Bhagwan Singli and 
Company was not owned by the joint 
Hindu family. In fact they deny that 
they wore members of a joint Hindu 
family. It is however in evidence lhaf. 
this firm was started by Bhag Singh,, 
father of the defendants Bhagwan 
Singh. Ram Singh and Jawahar .Singh, 
and there is a presumption that he 
was the head of a joint Hindu family 
of which his sons and grandsons were 
the members. The business of t'he 
firm was continued on his death by 
the eldest son Bhagwan Singh as the 
managing member of the family and 
it appears that on previous occasions 
Ram Singh paid debts due from the 
tirm by sale of property which stood in 
ins own name. Not only that, l^ut even 
in connc.vion with the transactions which 
arc the subject-matter of this suit, a 
sum of Rs. 15,500 was paid out of 
the consideration of sale of property 
by Bhagwan Singh and Ram Singh 
jointly. There is good deal of oral and 
documentary evidence on the record, 
which has been discussed in the judg¬ 
ment ot the trial Judge, to show that 
the defendants were members of a joint 
Hindu family and the firm was owned 
by the family. It is not necessary to 
repeat this evidence here and 'it is 
sufficient to say that I agree with the 
conclusions of the Subordinate Judge 
in this respect. 

It is hardly necessary seriously to^ 
notice the contention of the defendants’ 
counsel that in the case of Sikhs, even 
of those residing in towns, there as no 
presumption that they follow the Hindu, 
law or that they are members of a. 
joint Hindu family. It is merely neces¬ 
sary to mention it and dismiss it a? 
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the learned counsel has not shown \yhat 
other law is to be applied to the Sikhs 
of the description of the defendants^ 

It was then urged on behalf of the 
■defendants, that, in any case, so far as 
the second promissory note is con* 
cerned. the firm could not be held to 
be liable as the promissory^ note was 
executed by Bhagwan Singh in his own 
name and not on behalf of the firm, and 
reliance was placed on Sadasukh Janhl 
Da^ V. Kislien Per shad (1), A. I. /?• 

1925 Cal. 1153 and A. /. R. 1928 
722. On behalf of the plaintift, 
on the other hand, Krishiianand Nath 
V. Raja Ram (2) and E. /. Ry- Co. 

V. Gopi Krishna (3) were relied upon. 

Ill my opinion the rule that, in order 
to make a person liable on a pronussory 
!note. the liability must appear on the face 
! of the document does not apply to promis- 
isory notes executed by the managing 
'member of a joint Hindu family and if it 
ds established that liability was incurred 
by the managing member of the family 
for the benefit of the family or tor 
family business, then it is not open to 
the other members of the family to 
plead that because to evidence such 
liability a promissory note was exe¬ 
cuted on which neither their naines 
'appear nor is it specified that the liabi¬ 
lity is incurred for the purposes ot or 
'on behalf of the joint family, they are 
‘not liable. Their liability. I consider, 
follows from the authority of the ma¬ 
naging member to make other numbers 
liable for the contracts made by him 
for the benefit of the family or foi 
carrying on legitimate business of the 
family. In this case there can be no 
question that UabiUty was incurred by 
Bhagwan Singh for the business of the 
joint family of which he was the 
manager and the other defendants were 

the members. , . v nr r 

The next contention on behalt ot tiie 

defendants is that the ,learned ^Subordi¬ 
nate Judge is wrong in g/^nting them 
a conditional remission of Rs. 2,000. 

I consider there is force in this ground. 

I have already stated that the remission 
was for good consideration and was 
unconditional and there is nptlung to 
debar the defendants from claiming the 
deduction of Rs. 2,000, from the plain¬ 
tiff’s claim. It was not, as I have 

stated, a promise to remit 
in the future and therefore Maung Pu 
V. Maung Po Thant (4) and A. I. ^ 
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0 XTR 1922 All 116=66 I C 150—44 All 39o, 
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1929 Alad. 794, cited by the plaintiff’s 
counsel, do not apply to the facts of 
this case. This disposes of all the 
grounds that were taken before us by 
the counsel on both sides in both the 
appeals. I would therefore vary the de¬ 
cree of the trial Court by granting the 
plaintiff a decree for Rs. 3,068-1-0 and 
proportionate costs throughout. 

Coldstream, J. —I agree. 

M.N. Decree varied. 
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Tek Chand and Monroe, JJ. 

Shaynbn Dayal —Auction purchaser— 
Appellant. 

V. 

Jdt. Munni and others —Respondents. 

First Appeal No. 2764 of 1926, De¬ 
cided on 7th November 1932, from decree 
of Senior Sub-Judge, Ambala, D/- 18th 
August 1926. 

Hindu Law— Maintenance — Mortgage^of 
joint family property by sons—Mother alive 
—No evidence as to mortgage-debt being for 
benefit of family or for necessary purpose-- 
Mortgage must be taken to have been made 
subject to right of residence and maintenance 
of mother. 

Where there is no evidence on the record to 
show that a mortgage-debt raised by sons on the 
famiiv property was raised for the benefit of the 
family or any other necessary purpose; the mort¬ 
gage must be taken to have been made subject to 
the rights of residence and maintenance which 
the mother has in the family estate. fP 497 C I) 

Sha^nair Chand, Nawal Kishore and 
Qabiil Chand —for Appellant. 

Manohar Lai and Charanjiv Lal^ for 

Respondents. 

Tek Chand, J .—One Shankar Das, 
an Aggarwal Vaish of Ambala Canmn- 
ment, died many years ago leaving nun 
surviving a widow, Mt. Munni, p^m- 
tiff, and three sons, Joti Parshad, Sun¬ 
der Lai and Gainda Ram. He owned 
tliree houses in Ambala Cantonment 
numbered 4066, 4079 and 4085. There 
was also an ancestral house in village 
Karyana in Muzaffarnagar District, the 
place to which the family ongui^ly 
belonged. Many years after Shankar 
Das’s death his sons mortgaged the 
three houses in Ambala Cantonment to 
Banarsi Das, defendant 1. Ba^rsi Das 
instituted a suit on foot of this 
gage and obtained a decree for realiza- 
tion of the mortgage money by sale ot 
the houses. Mt. Munni. the mother ot 
the mortgagors, has brought a 
a declaration that she has got “Shts ot 
residence and maintenance I".*? oooye 
property and that no part of it is li^l 
be sold in execution of the decree ob- 
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:tained by defendant 1 against her sons. 
The learned Senior Subordinate Judge 
tJias held that the plainlift possesses 
.rights of residence and maintenance ip 
the property of her deceased husband, 
and having regard to the circumstances 
■of the family he has set apart house 
No. 4079 for her residence and main¬ 
tenance. He has accordingly granted 
the plaintiff a declaration that this house 
(No. 4079) “is not liable to sale in 
-oxecution of the mortgage-decree as it 
has been left to Mt. Muniii for her 
residence and maintenance.” He has 
.also directed that the other two houses 
• can be sold without any charge. Both 
parties have preferred appeals to this 
•Court. The mortgagee decree-holder 
claims that the suit be dismissed in its 
-entirety, while the plaintiff, Mt. Munnj 
prays that the other two houses be sold 
subject to her rights of residence and 
.maintenance. 

It is conceded by Mr. Shamair Chand, 
.jcounsel for the mortgagee decree-holder, 
that there is no evidence on the record 
“to show that the mortgage-debt raised 
by the three sons on this property was 
-raised for the benefit of the family or 
.any other necessary purpose. This being 
so, there can be no doubt that the 
.mortgage must be taken to liave been 
.made subject to the rights of residence 
and maintenance wliich the mother had 
in the family estate. Mr. Shamair 
Chand. contended however that the an- 
cestrai house at mauza Karyana in the 
Muzaffamagar District should have been 
set apart for the purpose and tliat the 
•entire mortgaged property should have 
-been allowed to be sold free of charge. 
But it is clear from the evidence thar 
the family has not lived at Karyana 
for a very long time, and it is out 
of the question to require Mt. Munni 
to go and live there for^ the rost^ of 
-her life- Moreover there is no indica¬ 
tion on the record as to the size, value 
and the situation of that house, and 
counsel is unable to say_ if the house 
'has been bringing or is likely to bring, 
any income. In these circumstances 
there can be no doubt that the learned 
.^nior Subordinate Judge was right 
in holdmg that the plaintiff must be 
given a house in Ambala Cantonment 
tor her residence and that arrangement 
out of this property should be made for 
her maintenance. 

The next question argued before u? 
is whether house No. 4079 set apart by 
the lower Court is sufficient for this 
' purpose. Mr. Manohar Lal on behalf 
of the plaintiff has contended that the 
-rvalue of this house is less than one- 
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fourth of the total estate and. there¬ 
fore the income of the other two houses 
should have been set apart for her 
maintenance. Mr. Shamair Cliand, on 
the other hand, has urged tliat a portion 
of the house is sufficient for the pur¬ 
pose. After hearing both counsel at 
length and examining the record I see 
no reason to differ from the conclusion 
of the learned Judge below and hold 
that house No. 4079 is sufficient for the 
purpose of residence and providing 
maintenance to Mt. Munni. The only 
other point requiring decision is whe¬ 
ther the declaration granted by the 
lower Court is correct. There can be 
no doubt tliat according to the decree 
as worded, house No. 4079 has been 
exempted absolutely from sale in exe¬ 
cution of the mortgage decree. The 
eltcct of this declaraiiou is tliat on the 
death of Mt. Munni this house would 
devolve upon her heirs. This is ob¬ 
viously an incorrect view of the law 
and Mr. Manohar Lal on behalf of t'nc 
plaintiff has riot attempted to support 
it. All that the plaintiff is entitled to 
is that the aforesaid house be sold 
subject to her rights of residence aiic] 
maintenance, and on her death or re¬ 
marriage the auction-purchaser shall be 
entitled to take possession thereof, 

I would therefore accept Civil’ Ap¬ 
peal No. 2764 of 1926 to this extent: 
that in lieu of the decree of the lower 
Court the plaintiff shall be granted the 
declaration that house No. 4079 shall 
be sold in e.xecution of the mortgage- 
decree obtained by defendant 1 against 
defendants 2 to 4, subject to the plain¬ 
tiff’s rights of re.sidcncc and mainten¬ 
ance in it and that the auction-pur¬ 
chaser sliall not obtain possession of 
this house till the plaintiff’s death or 
re-marriage. The plaintiff’s appeal, 
Civil Appeal No. 2939 of 1926, fails 
iand I would dismiss it. Having regard 
to all the circumstances I would leave 
both parties to bear their costs in both 
appeals in tliis Court. 

Monroe, J. —I agree. 

K.S. Order accordinnly. 
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Broadway, J. 

Kishori Lal and others — Convicts— 
Petitioners. 

V. 

Lmpei'O )—Opposite Party.. 

Criminal Revn. Petn. No. 1539 of 
1932, Decided on 3rd March 1933, from 
order of Sess. Judge, Ludhiana, D/- 8th 
August 1932. 


493 Lahore 


BMPERoa V. Dh;\U-\m; Vtii (Dalip Singh, J.) 


1933 


Penal Code (1860). S. 506—Language fall¬ 
ing within ambit of S. 503 used and com¬ 
plainant intimidated and alarmed by threat 
used towards him—Accused is guilty —Crimi¬ 
nal P. C. (1898). S. 439 c T P C 

\ccu«eil was convicted under b. oOb, i. i . y. 

It was found that the complainant was incimi- 
dated. that the language used fell within the 
ambit ofS. 503. I. P. 0., and that the eomplaiuant 
wa«alarmed by the threat used towards him: 

that tlie conviction cannot be interfered 
in rovUlon: 1931 238, [P 493 C 1] 

J. n. Agnihotri — ioM Petitioners, 

C. II. Carden — for the Crown. 

Judgment. —The petitioners in this 
case having i>ecn convicted ot anoHence 
under S. 506, Penal Code, and sen¬ 
tenced to pay a fine of Rs. 25 each 
moved the Sessions Judge on the revi¬ 
sion side but failed to malce out a 
case for interference before him. flav¬ 
ine bad that petition dismissed they 
have now come up to tliis Court 
S 439, Criminal P. C. Mr. Agmhotri 
on behalf of the petitioners has urgea 
that on the facts found no offence undei 
S 506, Penal Code, has been com¬ 
mitted, and secondly that the fines were 

excessive. 

So far as the punishment is con¬ 
cerned, reference to the 
revision as set out by the petiuoners 
before the learned Sessions Judge 
shows that they had invited a heavier 
sentence and one of 

was that heavier fines had not been 

inflicted. In support of 

that no offence under S. 506, 

Code, has been established, 

tion has been drawn to a case, not r, 

ported in the authorized reports to 

be found printed in A. nhidani Mu- 
f ah 288 The case is Ghularn mu 

Hammad .. Emperor and Agha Ha.- 

’t '’Se ® cTme the'^ 'c'onhusTon 

1 facts of the present case are d^erent. 
Tt has been deflnitely found that the 

complainam was intimidated and ha 
languap was used « utttat 

the ambit ot S. oU3, the 

the complainant J^^ound 

threat used towards him has ^en 
established and . I am ttnable ,o see 

anv reason to interfere m tins case. 
Tim petition is therefore dismissed. 
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Dalip Singh and Monroe, JJ. ^ 

Emperor 


V. 


K.Si 


w-- - 

Petition dismissed' 


Dharam Vir and another —Accused— 
Respondents. 

Criminal Revo. Pefcn. No. 126 of 
1933. Decided on 20th February 1933,. 
from order of Special Tribunal, Lahore^ 
D/- 19th January 1933. 

(a) Evidence Acl (1872), Ss. 123, 124 
125—Subject.matter of police diaries is privi 
lo • 

The subject-matter of police diaries would ordi¬ 
narily, be privileged under the provisions of S. 124 
Evidence .\ct. As regards particular matters they 
may also be privileged under the provisions of S. 125 

and in certain circumstances under S. 123. 
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(b) Criminal P, C. (1898) S. 162 - Case 

diaries of police are not relevant except m 
case of statement of witnesses under b. 

Ordinarily speaking the work done by a police 
officer and his report of that work to his superior 
officer in the investigation of a case would not be 
relevant for the purposes either of the prosecution 
or of the defence and exception is made in tne- 
case of statement of witnesses, that is persons 
appearing actually at the trial, by the terms ot 
S. 162. And that is the sole exceptiom ^ 

(c) Criminal P. C. (1898). S. 172-Right to. 

inspect police diaries is given 

and Court cannot delegate its duties in this- 

tnatter to counsel for defence. . i x 

Section 172 no doubt confers in absolute right 
on the Court to inspect all police diiuies m con 
Sexion with the investigation of an offence which 
is under inquiry or trial before it, but this use la 
permitted to the Court and to the Court alone. 
And the Court cannot delegate its 
matter to the counsel for the defence. LP 509 G IJ 
If at any time the Court itself on inspection cf 
the diaries considers that certain sources of in¬ 
quiry are revealed by those diaries or that a cer 

tain police officer should disclose 

Court the steps taken by him 

necessary to contradict the said police offi^r h 

Court may .use the diaries for the purposes but 

until the Court has done so the defence is n 

entitled to inspect those diaries: 19 

C.II.Carde 7 i Noad Jotoala P^r- 

shad—ioY Petitioner. 

Sham Lai. A. B. Kapur. Fran Naih 

Mehta and Fakir Chand — for Respon- 
dents. ,. 

^yiih what is known as 

spiracy Case, Nazir^Hus- 

""Ip. Tsir and^ Ahmad 

(V 'W. 147). appeared and depose 

that shortly after they^gave 

which took place in Lyallpur ^hey g 
descriptions of two persons to the P 
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as having been seen near about the 
place where the explosion took place. 
Onc^^ Sheikh Ghulam Haidar, (P. 
W. 150), was the Police Officer in 
question and he appeared as a witness 
and the Court asked him certain ques¬ 
tions as to the time and date when 
certain statements were made by the 
witnesses Nazir Hussain and Ahmad 
and whether they had given descriptions 
of two persons and whether this fact 
was noted in the case diai-y by the 
witness Sheikh Ghulam Haidar. The 
witness corroborated the evidence of 
the other witnesses Nazir Hussain and 
Ahmad and stated that they had given 
these descriptions on or about the 19th 
June and that he had recorded the 
evidence in the case-diar>’. Thereafter 
the counsel for defence put in an ap¬ 
plication objecting to the questions 
asked from Sheikh Ghulam Haidar by 
the Court on the ground that the 
answers were inadmissible under the 
provisions of S. 162, Criminal P. C.. 
and therefore prayed tliat the evidence 
of Sheikh Ghulam Haidar on this point 
. should be expunged from the record. 
In the alternative they prayed tliat all 
the diaries prepared by Sheikh Ghulam 
Haidar, Mian Amin Chand and other 
Police Officers in connexion with the 
Lyallpur. explosion might be made avail¬ 
able to the accused for inspection. The 
grounds for the necessity of this ins¬ 
pection were given in the application 
under heads (a) to (f). It may be 
pointed out here that the Tribunal had 
allowed inspection of the case diary 
dated 19th June 1930, which appears 
to be the diai*y to which reference was 
made in the evidence of Sheikh Ghulam 
Haidar. 

The contention of the defence ap¬ 
pears to have been that the diaries of 
19th June 1930 and 7th July 1930 
in particular and possibly also other 
case diaries were forged in the sense 
that the information contained in those 
diaries had been obtained subsequently 
some time in September, not prima¬ 
rily from the witnesses, but from the 
accused or certain approvers, and that 
thereafter in order to corroborate the 
statements of certain persons the police 
had ante-dated those diaries in order 
to show that the corroborative evidence 
had been obtained independently of and 
antecedent to the information received 
in September. The Special Tribunal 
held that the provisions of S. 162, 
Criminal P. C., had imt been con¬ 
travened in any way. Sit as regards 
secorfd prayer, they held that under 
terms of S. 172, Criminal P, C., 


Lahore 400 



while the accused Imd no right to see 
any portion of these diaries except under 
the conditions mentioned in that section, 
nevertheless the words “not entitled” 
were not synonymous with “not ocr- 
mitted and the Court could in the 
interests of justice permit the counsel 

diaries, subject 
^ withholding any portions wliich the 

nnhHr consider to be against the 

public interest to disclose. The Tri- 

question whe- 
ther^ the diaries were a subsequent 

fabrication ivas a relevant one and that 

here w-ere good grounds for permitting 

documents in 
question. They therefore permitted the 

defence to mspeep (1) the diaries kept 
by Mian Amin Chand relating to the 
lA allpur bomb explosion of the 19(h 

Cffiflim diaries kept by Sheikh 

Ghulam Haidar relating to the same 
occurrence and (3) the diaries of any 
other Police Officers who also took 
part in the investigation of this occur- 

1 ® • ^"Chiding 7th July 

1930. Before doing so however the 
i ubhe Prosecutor was to point out to 
the Court what passages in these docu¬ 
ments should not be disclosed as being 
against the public interest. 

^ The prosecution have put in this peti¬ 
tion of revision from the said order 
contending that the accused are not 
entitled to inspect these diaries and 
cannot bo permitted to do so. The 
Court alone has according to the pro¬ 
secution the right to inspect the diaries 
an^d make such use of them as it can 
The contention of the learned Govern¬ 
ment advocate is that reading Ss. 161 
162 and 172 together it should be held 
that “nor shall be entitled” is equi¬ 
valent to “shall not be permitted.” 
Secondly, that in the question of how 
tar these documents are privileged as 
being against the public interest to dis- 
close it IS extended that it is for the 
head of the Police Department, namely, 
the Insiiector-General of Police, and 

^ to decide this point, 

thirdly, It is contended that the pre¬ 
sent order is improper, and in the 
circumstances of this case, is contrary 
to the public interest. The learned 
oovernment advocate has cited Queen- 

(1) ^ind other rulings 
which It IS unnecessary to refer to here. 
He has also reUed on S. 123, Evidence 
Act. He contends that an immense 
mass of material has been made avai¬ 
lable to the defence without any dis- 
fj^^oation and that the order, even 
if legally justified, is therefore impro- 
1. (1897) 19 All 390=1897 A W N 174 (FB).' 
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rer. In reply the learned counsel for 
the defence contends that ‘ not en¬ 
titled” is not synonymous with ”not 
l)ermitted.” He concedes that there is 
i\o direct authority on the point, but 
relies on Kallu v. Empress (2) and on 
Queen-Empress Alannti (1), at 

]y. 424. He also refers to other rul¬ 
ings. which it is unnecessary to men- 
tiem. Before proceeding to give my 
<^r)inion on the point I would like to 
inake it clear that I am expressing no 
opinion whatsoever on the first point 
raised in the defence applicauon. 
namely, tliat the evidence of Sheikh 
Ghulam Haidar on this point is in¬ 
admissible under the provisions of 
S. 162. I do so liecausc, firstly, the 
matter was not contended before us 
and, secondly, it may arise in appeal 
and .1 therefore wish to guard myself 
from being understood to express any 
opinion on that point. 

On the second point it seems to me 
that the contention of the learned 
Government advocate must prevail. The 
<,ubject-matier of police diaries would 
ordinarily, it api>ear5 to me. be pri¬ 
vileged under the provisions of S. 124, 
Evidence Act. As regards particular 
matters they may also be privileged 
under the provisions of S. 125 and also 
in the circumstances of this particular 
case under S. 123, Evidence Act. 
Ordinarily speaking the work done by 
a Police Officer and his report of tliat 
work to Ills superior officer in the in¬ 
vestigation of a ca.se would not be 
relevant for the purposes cither ot tUe 
(prosecution or of the defence and 
exception is made in the case of state¬ 
ment of witnesses .that is persons ap¬ 
pearing actually at the trial, by the 
terms of S. 162. But that as far as 
I can see is the sole c.xccption. o. 1/2 
no doubt confers au absolute right on 
the Court to inspect all police dLaries 
in connexion witli the investigation ot 
an oft'ence which is under^ inquiry or 
trial before it, but this use is i>ermittccl 
to the Court and to the Court alone. 
It is not possible to hold that the 
Court can delegate its duties in tins 
matter to the counsel for the defence. 
The reasons given in Queen-Empress 
V. Manna (1) arc to my mind conclu¬ 
sive on the point and it would be agauist 
public policy to allow a whole^le dis¬ 
closure to the accused of all that hap- 
I->ened in a particular investigation of a 
particular offence or of coimected of¬ 
fences. If at any time the Court itself 
on inspection of the diaries considers 
that certain sources of inquiry are 

2 . p'R 1894 Cr. 


revealed by those diaries or that a 
certain Police Officer should disclose 
further to the Court the steps taken by 
liim or if it becomes necessary' to con¬ 
tradict the said Police Officer, the Court 
may use the diaries for these purposes, 
but until the Court has done so the 
defence are not entitled to inspect those 
diaries. 

Tliis opinion practically is all that 
is necessar>' for the decision of the 
point before me, but as the special 
Tribunal had remarked tliat there are 
good grounds for permitting the de¬ 
fence to see the documents in question 
I put questions to the learned counsel 
for the defence with respect to each of 
the paras, (a) to (f) given in his ap¬ 
plication. I do not consider it is neces¬ 
sary to enter into a detailed analysis of 
the replies given by the learned coun^L 
It is sufficient for me here to say that 
I do not tliink that any good grounds 
were shoivn by his replies for permit¬ 
ting tliis wholesale inspection of the 
documents in question. I would there¬ 
fore accept this petition and set aside 
the order of the Tribunal allowing the. 
counsel for the defence to inspect the 
documents mentioned in the order. 

Monroe, /.—I agree. 

K s. Petition accepted* 
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Emperor 

V. 

Ujagar Singh —Respondent. 

Criminal Revn. No. 92 of 1033, De- 
cidad on 3rd February 1933, to revise 
order of Sess. Judge. Tjahore, D/- llth 
January 1933. 

I Criminal P. C. (1898). S. 438—Four cases 
in which evidence was same committed to 
Sessions Court by Magistrate with power 
under S. 30—Magistrate competent to try two 
cases—Held committal order was proper. 

A ^lagistrato committed four cases in which the 
ovideiicG \vasthc sameto the Sessions Court. The 
charges wore against one accused under S. 30A 
acainst another accused underS. 307, I. P* y-* 
against both under S. 19 («. Arms Act. The Ses¬ 
sions Judge disposed of the case under S. 30A 
I P. O.. but submitted that the other commitraenu 
should bo quashed and that the Magistrate should 
be ordered to dispose of them: 

Held', that the committal order rogaramg 
S 307 was proper as the ease was triable bv the 
Sessions Court and as the Magistrate might have 
thought tho sentence of seven years ujiich ho 

competent to inflict might not be sufficient, tlwt 

the committal regarding the charges 
Act was also proper as the disposal of the charg 
of murder and attempted murder w.as mote im- 
.wrtant and as the trial of 

Arms Act by the Magistrate would have delayed 
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seated, a written petition to 1dm stating 
that the deceased had intended to make 
a charitable endowment of a portion of 
his estate, but that he had died before 
he could give effect to lus intention, that 
they were now desirous of setting apart 
a portion of Ids property for the pur¬ 
pose and had accordingly agreed among 
themselves that eight plots of land in 
Delhi, with the superstructure existing 
therein, valued approximately at Rupees 
12,000 be made wakf with the direc¬ 
tion that these plots be sold, and with 
the sale proceeds thereof a robat or 
free boarding house be constructed at 
Mecca, in the name of Hafiz Muham¬ 
mad Ishaq, for the benefit of the Hajis. 
Muhammad Yakub, younger brother of 
the deceased, was to be appointed mut- 
lawali. He was to keep a true and 
correct account of the income, arrange 
for the sale of property, and see that 
the sale proceeds and the income were 
applied for the construction of the build¬ 
ing at Mecca. It was further agreed 
that Muhammad Yakub would either 
himself remain the muttawali or appoint 
some other person as such with the 
consent of the heirs. The arbitrator 
delivered his award on 22nd March 
1897, and in para. 13 he incorporated 
the terms of the agreement relating to 
the creation of the endowment and its 
administration. Muhammad Yakub ac¬ 
cordingly entCied into possession of the 
plots in 1897, but took no steps to 
sell them or other\^•ise administer the 
trust during his lifetime. He died on 
25th September 1925, and after his 
death, his sons Muliammad Yusuf, Mu- 
liammad Yamin and Muhammad Yunis, 
defendants 1 to 3, took possession. 

In March 1926, Muhammad Siddiq 
and Muhammad Abdul Rehman, who 
are the brother and nephew respectively 
of Mt. Salamati Jan, widow of Muham¬ 
mad Ishaq, brought an action under 
S. 92, Civil P. C., with the sanction of 
the Collector, alleging that Muhammad 
Y^akub had failed to administer the trust 
and that his sons, the defendants, were 
holding possession as trespassers, ^and 
praying that a scheme for the adminis¬ 
tration of the wakf be settled by the 
appointment of a new trustee or trustees, 
that the property be vested in the 
trustees, tliat the defendants be directed 
to render accounts from 1896 up to 
date, and that the trust properties be 
ordered to be sold with a view to cany 
out the object of the trust. The defen¬ 
dants pleaded inter alia that S. 92 
was inapplicable, that the suit was not 
maintainable in its present form, that 
the defendants had been duly appointed 


muttawaUs in succession to their father 
and tlrat they could not be removed. 
The learned Senior Subordinate Judge 
lias decreed the suit and has directed that 
a new trustee be appointed, the selec¬ 
tion to be made from amongst the 
members of the family of the founder, 
after hearing the parties and Mt. Reh- 
mat Bi and Fatima Bi. 

From this decree a first appeal has 
been preferred in this Court by the 
defendants, and on their behalf Mr. 
Kishen Dayal has contended that the 
suit was not maintainable under S. 92 
as no trust, express or constructive, for 
a public purpose of a charitable or 
religious nature, had been created. After 
hearing him at length and examining 
the terms of the award dated 22na 
March 1897, and the other materials on 
the record, I liave no doubt that this 
contention is without force and must 
be overruled. It is not denied that in 
1897 at the request and with the agree¬ 
ment of the heirs of Muhammad Ishaq, 
in whom the property had vested on 
his death, the arbitrator had declared 
in express terms that the property in 
question was dedicated for the purpose 
of constructing a robat in Mecca for 
the benefit of pilgrims. Admittedly, the 
construction of such a building is a 
fit purpose for which a wakf can be 
^•alidly• made under Mahomedan law, 
and before us Mr. Kishan Dayal speci¬ 
fically stated that from the date of the 
award the plots in question ceased to 
to be the personal property of the heir? 
of Muhammad Ishaq. He urged however 
that these plots could not be regarded 
as having been made wakf, as there was 
an express direction in the award for 
their sale, and under Mahomedan law 
property once made wakf could not be 
validly alienated. He argued there¬ 
fore that, though the robat, after its 
construction at Mecca, would^ be a 
public trust, the plots at Delhi, which 
were to be sold in order to raise money 
for the purpose, did not constitute a 
trust for a public purpose of a religious 
nature. This contention is howeverbased 
on an incorrect view of the Mahomec^n 
law. It is well settled that a direction 
to the muttawali in the deed of wakf 
authorizing him to sell the dedicated pro¬ 
perty and apply the proceeds thereof m 
carrying out the purpose of a wakf w 
valid under Mahomedan law: see MuUa’s 
Principles of Mahomedan Law, p. 152, 
para. 168 and Tyabji’s Mahomedan 
Law, p. 623, para. 501. In such a 
case the sale of the property is not m 
contravention of, but is in accordance 
vdth, the terms of the endowment, and, 
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its object is not to defeat, but to carry 
out, the purpose which the founder had 
in view. I hold therefore that the suit 
was properly brought under S. 92, with 
the sanction of the Collector. 

The second contention raised is that 
the first muttawali, Muhammad Yakub, 
appointed the defendants as his sue- 
■cessors-in-office a few days before Iiis 
•death, and therefore the Court had no 
power to appoint a new muttawali. The 
alleged appointment of the defendants 
however is not supported by any docu¬ 
mentary evidence. The oral evidence 
consists of the statement of Muhammad 
Yusuf defendant himself, as D. W. 9, 
and of three witnesses Aziz-ud-din, 
(D. W. 2), Sayyad Mahmud (D. W. 7) 
and Muhammad Ismail, (D. VV. 8>. 
These statements are full of contradic¬ 
tions and discrepancies and cannot be 
:relied upon. Moreover, in the award 
JMuhammad Yakub had’ been authorized 
to appoint his successor as muttawali 
with the consent of the other heirs. 
Two of the heirs, namely, Mt. Rehmat 
IBi and Mt. Fatima Bi, were admittedly 
:alive at the time of the alleged ap¬ 
pointment, and Mt. Fatima Bi appeared 
.as a witness and deposed that no such 
.appointment was ever made and tltat, 
at any rate, she was never consulted 
about it. There is no reason to dis- 
.believe her, and I liave no doubt that 
:the alleged appointment, even if made,. 
'was invalid. In my opinion the decree 
passed by the learned Subordinate Judge 
must be upheld and this appeal dis¬ 
missed with costs. 

Monroe, J .—I agree. 

V.S. Ap%>eal dismissed. 
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Tek Ohand and Monroe, JJ. 

Sundar Das —Defendant—Appellant. 

V. 

Beli Ram and oi/i^7-s“—Plaintiffs—Res¬ 
pondents. 

Misc. Second Appeal No. 923 of 1931, 
Decided on 31st January 1933. 

Limitation Act (1908), Arts. 132 and 148 
——Mortgagor authorising subsequent mort* 
rgagee to redeem prior mortgage — Suit by 
isuch mortgagee for redemption is governed 
\by Art. 148 and not Art. 132. 

Where'* a mortgagor authorizes a subsequent 
•mortgagee to redeem a prior mortgage, the sub* 
sequent mortgagee is a person who is entitled to 
'redeem and a suit by him for redemption is 
igoverned by Art. 148 and not by Art. 182: Case 
Uato reviewed. [P 604 0 1] 

Stm Raj Maltajan and Desk Raj Ma- 
'iiajan —for Appellant. 

5 ? Tirath Ram —for Respondents. ) 


Tek Chand, /.—In 1891. one Kha- 
zan Singh mortgaged the land in suit to 
the ancestors of uefendants 1 to 3. 
In 1893, Khazan Singh created a 
^cond mortgage on the same property 
in favour of Harya Mai, authorizing 
him to redeem the prior mortgage of 
1891. The plaintiffs are the successors- 
in-interest of Harya Mai, and on 8th 
May 19 30, they brought the present 
suit against defendants 1 to 3 for re¬ 
demption of the mortgage which Khazan 
Singh had created in their favour in 
1891. The defendants pleaded inter 
alia that the suit was barred by time 
under Art. 132, Limitation Act. The 
trial Judge upheld this plea and apply¬ 
ing Art. 132 dismissed the suit. On 
appeal by the plaintiffs the learned Dis¬ 
trict Judge has held tliat Art. 148, 
and not Art. 132, was applicable and 
that the suit was within time. He has 
accordingly accepted the appeal and has 
remanded the case under O. 41, R. 23, 
for decision of the other points in 
issue. The defendants have preferred 
a miscellaneous appeal under O. 41, 
R. 1 (u), and the sole point for deter¬ 
mination is whether on the facts stated 
above Ait. 132 or Art. 148 is appli¬ 
cable. Before discussing the authori¬ 
ties cited by the learned counsel for the 
parties it will be convenient to refer to 
the material portions of the two Arti¬ 
cles. Art. 132 reads as follows: 

13*2 To enforce pay- (Twelve When the money 
ment of money years), sued for becomes 
charged upon im- due. 

movable property. 

Article 148 is in the following terms: 

148 Against a inort* (Sixty When the right 
gagee to redeem years), to redeem or to 
or to recover pos- recover posses* 

session of immov- sion accrues, 

able property 
mortgaged. 

It will be seen tliat the nature and 
scope of the two articles is entirely 
diff erent. Art. 132 prescribes the period 
of limitation for suits to enforce pay¬ 
ment of money charged on immovable 
property and the terminus a qua is the 
date when the money sued for became 
due. Art. 148, on the other hand, fixes 
the time (during which a suit against 
a mortgagee to redeem or recover pos¬ 
session of immovable property mort¬ 
gaged may be instituted. Now the pre¬ 
sent is not a suit to enforce payment of 
money charged upon immovable pro¬ 
perty, but is one against a mortgagee to 
redeem the mortgaged property. Ac¬ 
cording to the plain meaning of the 
wording of the statute., therefore the suit 
is not one to which Art. 132 would 
be applicable. It is however contended 
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that Art. 148 is inapplicable as the 
plainiiffs arc not the original mortgagors 
but are puisne mortgagees. This con¬ 
tention is clearly devoid of force, as 
the article is not Hinited to suits by the 
mortgagor, but governs all suits for 
redemption by parties entitled to re¬ 
deem the mortgage. As stated already, 
the puisne mortgagee, whose rights have 
now passed to the plaintiffs, was speci¬ 
fically authorized by the mortgagor to 
redeem the prior mortgage from the 
defendants. He had therefore a clear 
right to redeem. It is not contended 
that this right has become extinct by 
any act of the plaintiffs or by any 
agreement between the original mort¬ 
gagor and the defendants. It is clear 
^therefore that Art. 148 and not 
(Art. 132, is the appropriate article 
!governing the case. 

I In support of his contention that 
132 is applicable, the learned coun¬ 
sel for the appellants has relied on two 
Single Bench decisions of the Madras 
High Court reported as A. /. R. 1925 
Mad. 76 and 150, respectively. These 
decision are certainly in his favour 
but in none of them was the question 
discussed at any length. They merely 
followed a decision of the Calcutta High 
Court in Nidhirain Bandopandhya v. 
Sarbessar Biswas (1). This case has 
since been considered at great length 
by a I'ull Bench of five Judges, of the • 
same Court in Sayaniall Molla v. Ani- 
suddin Alolln (2), who have held that 
the decision in that case proceeded on 
its peculiar facts, but tliat if it be sup¬ 
posed that it was decided in that case 
that a suit by a puisne mortgagee to 
redeem a prior mortgage is governed 
by Art. 132, then it was wrongly de¬ 
cided. The learned Judges definitely 
ruled that a suit of this kind was 
governed by Art. 148. The Patna and 
tlic Allahabad High Courts have also 
taken the same view in Ramjhari Kuar 
V. Kashi Nath (3) and Priya Lot v. 
Champa Ram (4). In our own Court 
.Art. 148 has been consistently applied 
to such suits. Biidha v. Mub Rai (5) 
and Basanta v. Indar Singh (6). It 
would appear from 67 M. L. J. {Notes 
of Recent Cases), p. 59, that the Madras 
High Court, also, has since changed its 
opinion. It is stated in these Notes 
that in S. A. No. 504 of 1926, de- 

1 (1910) 5 I C 877. 

2 air 1929 Cal CC9=119 I C 135=57 Cal 7C4 
(FB). 

3 air 1926 Pat 337=94 I C 284=5 Pat 513. 

4 AIR 1923 All 271=79 I C 198=45 All 268. 

6 (1918) 48 I C OIG. 

e AIR 1920 Lab 504. 


cided on 10th December 1929, a Divi¬ 
sion Bencji of that Court dissented froim 
the two earlier Smgle Bench decisions, 
referred to above, and held that a suit 
by the assignee of the second mortgage- 
to redeem the first mortgage was- 
governed by Art. 148 and not Art. 132.. 
I hold that both on the plain wording 
of the Statute as well as on authority 
the suit has been rightly held to be: 
within time by the learned District 
Judge. I would accordingly dismiss this- 
appeal with costs. 

Monroe, J .—I agree. 

K.S. Appeal dismissed, 
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Bhide, J. 

Karam Siyigh and anoihe? —FlainfcifTs* 
—Appellants. 

V. 

Narain and ’anoLher — Defendants— 
Respondents. 

Second Appeal No. 1050 of 1929, De¬ 
cided on 25th January 1933, from decree- 
of Dis^:. Judge, Jullundur, D/- Ist Feb¬ 
ruary 1929. 

Legal Practitioner—Mukhtar appearing in. 
trial Court cannot file appeal unless so au' 
thorized by power—Practice. 

A mukhtar though appearing in trial Court can¬ 
not file an .appeal unless his power of attorney 
authorises him to do so. Mere general words in. 
power arc not suliicicnt; 132 I C 895, Dist. 

LP 505 C 1] 

Nand Lai—lor Appellants. 

Jndgment .—The plaintiffs* suit having, 
been dismissed their mukhtar preferred 
an appeal, but the appeal was dismissed 
on the ground that the power of at¬ 
torney did not authorize the mukhtar 
to file an appeal. The plaintiffs have 
now preferred a second appeal. The 
learned counsel for the appellants con¬ 
cedes that the power of attorney did 
not expressly authorize the mukhtar to- 
file the appeal, but urged that the terms- 
were wide enough to cover an appeal 
inasmuch as the plaintiffs said therein* 
they would be bound by all acts per¬ 
formed (sakhta pardakhta) by the: 
mukhtar. The learned counsel refers to 
Dyal V. Hirde Ram (1) and Bishert 
Singh V. Koratn llahi (2) in support o£ 
this contention. But in those cases tl^ 
powers of attorney contained expressions 
to the effect that the agent was au¬ 
thorized to take all proceedings con*- 
nected with the litigation. In the pre¬ 
sent case there are no such expressions 
and those cases are thus clearly distin¬ 
guishable. The words “sakhta pardakh- 

1. (1915) 29 I C 896. 

2. {1930) 132 I 0 895. 
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ta** on which the learned counsel lays 
stress appear to me from the context 
to refer to acts done in the course of 
the suit only. The learned counsel next 
referred to certain cases dealing with 
powers of attorney given to pleaders, 
but they turn largely on the special 
provisions of O. 3, R. 4. Civil P. C., 
and are not helpful in this case. 

* It is true for certain purposes the 
word “suit” has been held to include 
an appeal. But in the present instance, 
wc have to ascertain the intention of the 
parties and for that purpose we must 
consider the meaning of the word as 
usully understood by litigants. It would 
be obviously unsafe to extend the scope 
of the power in such cases without any 
clear indication of the intention of the 
parties in the document itself. .In the 
present mstance ,there seems to me 
nothing in the language of the docu¬ 
ment to justify the conclusion that the 
plaintiffs intended to authorize the 
mukhtar to file an. appeal. It may be 
noted in the end that the learned coun¬ 
sel who appeared before the learned 
District Judge admitted that the power 
of attorney did not authorize the mukh¬ 
tar to file an appeal. The learned coun¬ 
sel for the appellants urged that this 
was only an admission of counsel on 
a point of law and is not binding. But 
the admission can be looked upon as an 
admission on a point of fact also. There 
is nothing on the record to show that 
the cotmsel merely meant to make an 
admission on a point of law. i dis¬ 
miss the appeal. No order as to costs 
as the respondents did not appear. 

M.N. Appeal dismissed. 
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Bhide, J, 

Daulat Bdm —Appellant. 

- ; V. 

Punjab National Bank, Ltd., Lahore 
and another —Respondents. 

Misc. First Appeal No. 908 of 1932, 
Decided on 2nd February 1933. 

(kI Decree — Decree passed on basis of 
award.. 

A decree passed oa the basis o£aa award should 
be constcued ia the light of the award only. 

, . 4 . . • ; |:P606 G21 

A (b) Contract Act (1872), S. 44-r-Position of 
joint judgment debtors is fame as that of 
joint promisors—Release granted to one does 
noiiibsolve others.- 

2!)he position as regards joint jddgment'debtors^ 
is the same in principle ais that* eltregards joint* 
(promisors under 8.. 44,-Contract Act. Hence a 
(ease planted to one of. .them witbont the. con- 
lit of .others does not shelve the latter^ from 


liability: 548. lid on; In re Ti’ A a 

dchtvr, (l‘J01) 2 K Si C42, Dint. [V 507 G Ij 

11. C. Carden Noad —for Appellant. 

Mnkund Lai Puri —for Respondents. 

Jiulgmeni. —The material facts of the 
case giving rise to this appeal may be 
briefly stated as follows: On lllh Ja¬ 
nuary 1924 Jairam Das and Banshi 
Ram, defendants 1 and 2. executed o. 
mortgage of certain properties in favour 
of the Punjab National Bank in con¬ 
sideration of a loan of nine lakhs of 
rupees. Defendants 3 and 4 guaranteed 
payment of this loan according to the 
terms of the mortgage-deed and in the 
event of default made themselves liable 
for payment of the whole amount. The 
loan was not paid up by the mortgagors 
or the sureties in accordance- with the 
terms of their contracts with the result 
that the Punjab National Bank insti¬ 
tuted a suit against them for recovery 
of a sum of over eleven lakhs of 
rupees. The subject-matter of the- 
suit uas referred to arbitra¬ 
tion and an award was given by the- 
arbitrator on 6th August 1928. A de¬ 
cree followed in accordance with the 
award. Later on the plaintiff Bank pur¬ 
chased the Sugar Mill at Unso, wMch- 
was one of the properties mortgaged in 
their favour for ten lakhs of rupees, from 
defendants 1 and 2 and took our exe¬ 
cution against defendants 3 and 4 for 
the balance. Defendant 3 (Lala Dau- 
lat Ram) raised a number of pleas bur 
the only points which were pressed on 
his behalf and which are material for 
the purposes of this appeal were (1) 
that defendants 3 and 4 being^ sureties’ 
were absolved from their liability inas¬ 
much as the plaintiff had purchased one: 
of the mortgaged properties from de¬ 
fendants 1 and 2 without their consent 
and had absolved defendants 1 and 2 
from their personal liability and (2) 
that even if the position of defendant?^ 
3 and 4 was that of joint debtors they 
are absolved from their liability on 
account of the purchase of the Mill 
by the plauttiff from defendants 1. 
and 2 in the circumstances stated, 
above. In support of the latter propo¬ 
sition reliance was placed on In re 
E. W. A.t A Debtor (1). The learn¬ 
ed Subordinate Judge, First Class, has. 
rejected these objections and it is fromi 
this. decision that the present appeal 
has been preferred by Daulat Ram. It 
may be noted here tliat Rai Bahadur 
Naxsingh Das (defendant 4), who was 
’a co-surety with Daulat Ram entered 
into a compromise with the plaintiff 
Bank and. paid up 2 lakh s of r u pees , 

(19P1).2 KB642. 
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and consequently the Bank is not seek¬ 
ing any relict' against him in these pro¬ 
ceedings 

The arbitrator in this ease was the 
iate Sir Moti Sagar who wrote a de¬ 
tailed award giving a full statement of 
facts and his reasons. The learned coun¬ 
sel for the appellant lias drawn my at¬ 
tention to certain portions of the award 
In which the arbitrator lias referred to 
the position of defendants 3 and 4 
as guarantors. But this is only by way 
of recital of the facts. The learned 
counsel has also referred to Cl. 4 in the 
guarantee bond dated 2nd December 
1923, executed by defendants 3 and 4 
in favour of the Punjab National Bank, 
a^ccording to which the Bank could only 
grant an extension of time or other 
indulgence to the principal debtor on 
obtaining the guarantor's written con¬ 
sent and giving notice to them. But 
this clause also obviously referred to 
the conditions in the preceding .clause 
.according to wliich the principal deb¬ 
tor was bound to repay the loan in 
certain instalments. I am unable to 
find anything in the award to support 
the learned counsel’s contention that 
the position of defendants 3 and 4 con¬ 
tinued to be-that of guarantors even 
after the award. By virtue of the 
gurantee-bond defendants 3 and 4 had 
agreed to undertake full liability in 
the event of a default on the part of 
the principal debtors. Defendants 3 and 
4 apparently realized fully the heavy 
responsibility they were undertaking and 
had taken the precaution to safeguard 
their position by requiring certain an¬ 
nual payments in cash from the prin¬ 
cipal debtors in addition to a lien on 
certain properties. The default had ad¬ 
mittedly occurred and the award gives 
^.effect to the liability of defendants 3 and 
4 under the guarantee-bond in holding 
them liable for the full amount of the 
•decree, with costs and interest up to 
date of realization. The award further 
stated in clear terms that the decree 
■was executable against these defendants 
immediately. 

In view of the above clear findings 
in the award, it is impossible to main¬ 
tain that the liability of defendants 3 
.and 4 was any longer dependent upon 
"that of defendants 1 and 2. It is true 
.that the award first deals with the lia- 
ibility of defendants 1 and 2 and states 
that the whole amount due shall be paid 
^y them on or before 31st December 
1928 and in the event of default the 
•mortgaged properties entered in Schs. A 
;and B of the mortgage-deed be sold. 
Jf the proceeds were found insufficient, 


these defendants were also to be per¬ 
sonally liable for the balance. But this 
part of the award, which deals with 
the liability of defendants 1 and 2, does 
not in any way restrict the liability 
of defendants 3 and 4, for immediate 
satisfaction of the decree, as set forth 
in the latter portion of the award. As 
pointed out above, the liability of de¬ 
fendants 3 and 4 as found by the ar¬ 
bitrator on the basis of the guarantee- 
bond was absolute and not in any way 
dependent upon that of defendants I 
and 2. In view of the above findings 
it is hardly necessary for me to discuss 
the matter further, but I may briefly 
refer to two other arguments on which 
some stress was laid. It was urged that 
the terms of the award have been in¬ 
fringed inasmuch as the mortgaged pro¬ 
perties have been sold to the Bank by 
private treaty instead of being sold by 
auction through the Court and secondly 
that the discharge from personal liabi¬ 
lity given by the Bank to the prin¬ 
cipal debtors would be unreal, if it 
were held that defendants 3 and 4 are 
still liable, for defendants 3 and 4 
would in that case be entitled to re¬ 
coup themselves by proceeding against 
the principal debtors. 

These contentions seem to me to be 
devoid of any force. There is nothing 
in the award to support the contention 
that the mortgaged properties could not 
be sold except through Court. This is 
not a case of an ordinary mortgage- 
decree passed under O. 34, Civil P. C., 
but a decree passed on the basis of an 
award and must be construed in the 
light of the award only. All that the 
award requires is that if the mort¬ 
gaged properties are sold, the proceeds 
should be credited towards the decree 
and this has admittedly been done. It 
was urged that if this procedure were 
upheld, defendants 3 and 4 would suf¬ 
fer, as the Bank might Itave under¬ 
valued the properties in collusion with 
the principal debtors. But this is a 
question of facts to be decided on its 
merits. The appellant has apparently 
raised this point in the Court below. 
The matter has been put in issue and 
is yet to be decided. It is therefore 
unnecessary for me to say anything 
further about it at this stage. But it 
may be pointed out that the chances 
of such undervaluation are remo^, 
as according to the argument of the 
learned counsel himself if the balance 
is realized from the sureties, the sure¬ 
ties would in their turn be able to recoup 
themselves by realizing it from the prm* 
chased the Sugar Mill at Unso which 
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is a loose woman and must have con¬ 
tracted the disease, if, in fact, she ever 
had it, from one of her paramours. Of 
this evidence I may dispose at once: 

I hixl it altosrelher unsatisfactory as a 
ground for tltc suggested inferences: 
it may be iliar, as in the words of the 
learned District Judge, “the petitioner 
likes gadding about and is fond of 
masculine society.” but there is no* 
ground whatever for believing that she 
has at any lime committed adultery. It 
is significant that in the one case, that 
of .\Ir. Plirons, which the respondent 
chose to put to the test, and it was 
presumably the strongest. The Magis¬ 
trate, who decided the case, had no 
difficulty in coming to the conclusion 
that the charge was completely without 
foundation. The first and principal 
ciueslion then is whether the respondent 
liad gonorrohea and communicated it 
to the petitioner. (After considering 
the evidence, of the doctor, the judg^ 
ment proceeded). I feel myself compelled 
to act on this evidence and hold that 
the petitioner contracted gonorrohea from 
' the respondent, but not that he knew at 
the lime that he infected her, that he 
had the disease, i he result is that on 
tins evidence the respondent is guilty of 

aduhery. 

It remains only to ascertain whether 
the cliargcs of cruelty are established. 
'After considering the evidence, the 
judgment proceeded). On the question 
of cruelty I accept the evidence of 
the petitioner that the respondent beat her 
on many occasions: I find the allega¬ 
tion of cruelly proved. Accordingly, 
fincling both adultery and curelty pro¬ 
ved against the respondent, I would 
allow this appeal and grant the peti¬ 
tioner a decree nisi with costs for the 
dissolution of her marriage with the 
respondent and I would give the peti¬ 
tioner custody of' the children of the 
marriage. 

Tek Chanel, J .—I agree. 

K.s. Appeal allotced. 
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Hakrison and Dadip Singh, JJ. 

Tara Singh and others — Objectors— 
Appellants. 

V. 

Secretary of State —Defendant—Des¬ 
pondent. 

First Appeal No. 124 of 192G, Deci¬ 
ded on 17feh January 1933, from decree 
of Dist. Judge, Jhelum, D/- lObh October 
1925. 


Land Acquisition Act (1894), S. 23—De* 
mands for buildings limited—Land should be 
valued on basis of agricultural land. 

Whore except for a small portion of land, the land 
in dispute, bad no value as a building site because 
ilie demand for buildings w.as limited, the value 
of the land should be asse.ssed on the basis of what, 
was its worth as an agricultural land. 

LP 508 C 2; P 509 0 ll 
./. -V, Aggarioal, Kishan Dayal^ Hant 
Chand Alanchanda, J. L. Kapur and .dsa 
Kam Aggarival —for Appellants, 

C. H. Cardeu Noad and Anant Ham 
Khosla —for Respondent. 

Dafip Singh, J .—These four appeals 
(Civil Appeals Nos. 124 to 127 of 
1926), may be disposed of in one 
judgment. They are appeals from the 
decision of the learned District Judge 
modifying the award of the Collector to 
a certain extent with respect to certain 
land acquired by the Government under 
the Land Acquisition Act. The only- 
question which arises before us in ap¬ 
peal, and which arose before the learn¬ 
ed District Judge, was whether the 
value of the land was to be assessed 
purely on the basis of what was its 
worth as agricultural land or whether 
this value should be enlianced by con¬ 
sideration of the potential value of the- 
land as a building site. The learned 
District Judge came to the conclusion 
that, except for a small portion of land, 
the land in dispute had no value as a 
building site because the demand for 
buildings was limited. He pointed out 
that as soon as the Government re¬ 
leased certain land situate in what has 
been called on the record the kacha or 
temporary bazar and granted leases on 
various terms to x>ersons dealing m the 
Mandi, the result was that persons, who 
had pre^■iously been occupying shops 
and houses adjacent to the land in dis¬ 
pute, left those shops and houses ancl 
took up their residences in the kacha 
bazar. The shops so left liave not 
again been tenanted. In fact the evi¬ 
dence is that in 1925 the 
the shops and houses, which ^d pre-- 
viously been fetching a high rciitah 
were completely deserted. 

I cannot imagine better proof of the 
fact tliat the demand was a strictly 
limited one and that in 1919 there was 
no immediate future probabiUty ot tms 
land being vised for a huuding sue. 
Had this land had any such probaWe!- 
immediate use, at the very l^st, thj 
shops and houses round about it woula 
have continued to be tenanted, even i 
they did not fetch the rents they were 
fetching before the release of the sites 
in the kacha bazar. In the circunt- 
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stances therefore I am clearly of opinion 
t^t the learned District Judge was 
right in holding that the land in dispute 
had no building value. I would there¬ 
fore dismiss all tlie appeals with costs. 
Harrison, J .—I agree. 

V.S. Appeal dismissed. 
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Addison and Bhide, JJ. 

JI» Ubediil-Bahvian and others —De¬ 
fendants—Appellants. 

V. 

Varbari Lai and others —Plaintiffs— 
Respondents. 

First Appeal No. 525 of 1927, De¬ 
cided on 16th February 1933, from de¬ 
cree of First Class Sub Judge, Delhi. 

(a) Transfer of Property Act (1882), Sec* 
lion 111 (a)—Lease determined—Person hold¬ 
ing over is trespasser—For calculating com¬ 
pensation for use and occupation he cannot 
rely on terms of tenancy. 

Where a lease terminates the position of thc- 
persons erelong occupying the lease hold-land can¬ 
not bo considered to be that of a tenant thereafter 
according to the principle of S. Ill (a). And 
hence iu doterniiniug the compensation for u.^-c and 
occupation such persons being, in unlawful pos¬ 
session cannot rely ou the terms of the tenancy. 
The compensation for “use and occupation" in 
such a case must naturally be assessed on the 
basis of the normal rent realizable during the pe¬ 
riods in question: 1033 Lah Gl, Itel o»i. 

[D 610 C 1. 21 

(b) Provincial Small Cause Courts Act 
(1887), Art. 31—Suit for recovery of profits 
.of immovable properly is not cognizable by 
'Small Cause Courts—Hence second appeal 
lies and not revision.— Civil P. C. (1908), 
Ss. 9 and 96. 

A suit for Bs. 187 being one for recovery of pro- 
■fits of immovable property wrongfully received by 
the defendants, is excluded from the cogniz.ancc of 
a Court of Small Causes by Art. 31 and cousc- 
■quently an appeal lies to the District Court. And 
a revision therefore is incompetent. Tlio mere 
fact that the suit is originally instituted in the 
Court of Small Causes and is transferred there¬ 
from under 8. 24. Civil P. C.. cannot alter its 
nature, when it is in fact not cognizable by that 
Court. LP610C2] 

Mohammad Amin and Prahash Chandra 
—for Appellanfcs. 

^Eishen Dayal tinii Bhagwai Dayal — 
for Respondents. 

Bhide, /.—Civil Appeals Nos. 525, 
S26 and 1729 and Civil Revision 
^o. 196 of 1927, are connected and 
will be disposed of together. These arise 
out of four suits of a similar cliaracter 
which were tried and disposed of to¬ 
gether by the Sub-Judge, First Class, 
Delhi. The learned Sub-Judge has de¬ 
creed the suits and the defendants have 
appealed. One of the suits, which was 


for recovei'y of Rs. 187 only, was at 
first instituted in the Court of Small 
Causes, but was later transferred to the 
Court of the Sub-Judge under S. 24, 
Civil P. C. A petition for revision 
(Civil Revision No. 196 of 1927' has 
been filed in connection with the decree 
passed in this suit, on the ground that 
the suit continued to be of a small 
cause nature in spite of the transfer V)y 
virtue of the provisions of sub-S. 4, 
S. 24, Civil P. C. The liistory of the 
protracted litigation, wliich has given 
rise to these appe.als and the petition 
for revision, which dates as far back 
as the year 1909, has been gi^•en in 
detail in the order of the learned Sub¬ 
ordinate Judge. It will be sufficient t<» 
give the following facts for the purpose 
of this judgment. 

One Karim Ullah died aixmc the 
year 1909. leaving some shops in 
Chandni Chauk as Ins proi^riy. He 
left about a dozen heirs. Three per¬ 
sons, named Allaf-ul-rahman Ubaid-ul- 
rahman, and Ahmad Said, obtained a 
lease of these shops (including tlie 
shops now in dispute wltich ha\e l>een 
described as shops Nos. 8 and 9, in 
the judgment of the learned Sub- 
Judge), for a period of five years at 
a rental of Rs. 180 i^er month. Ac¬ 
cording to the terms of the lease the 
]>eriod of five years was to begin to 
run when the lessees obtained posses¬ 
sion of all the nine shops. The sliops 
in dispute were already in the occupa¬ 
tion of certain tenants and the lessees 
had to sue for their ejectment in 
August 1909. The suit was contested 
and objections were raised also in the 
execution proceedings. It was not till 
August 1912 that the lessees obtained 
possession of the shops. In the mean¬ 
time, the heirs of Karim Ullah had sold 
the shops in .Delhi to different persons 
and these latter had sued for partition. 
Eventually the shops in dispute fell to 
the share of three i>ersons named Par- 
meshari Das, Sultan Singh and Kudrat 
Ullah. These persons now sued to eject 
the lessees from the shops, but the 
lessees resisted on the ground tliat they 
had not yet obtained posse.ssion of all 
the shops and the period of five years 
of their tenancy had not yet expired. 
This litigation had a chequered career 
and went on for a considerable time. 
Eventually it was held by a Division 
Bench of this Court: vide judgment 
reported as Obedur Rahman v. Darbari 
Lai (1), (at pp. 432 to 435 of 7 Lah.) 
that the lease in question had expired 
on 9th July 1915. This finding which 
1. AIR 1927 Lah 1=98' I C 584=7 Lab 423> 
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is binding on the jjartics to these suits 
must be accepted as final for the pur¬ 
pose of those ajipeals and the petition 
for revision. 

The suits out of which the present 
appeals and the petition for revision 
arise were instituted in the years 1923 
and 1926 and were for recovery of 
mesne profits for the shops realized by 
the defendants, who Avore alleged to be 
in w rongful possession. The mesne pro¬ 
fits were claimed for periods from 15th 
November 1918 onwards, as the claim 
for iiie^ prior period had already be- 
ro;v;c time-barred. The learned Sub¬ 
ordinate Judge has decreed the claim 
for the actual amounts realized by the 
defendants from their sub-tenants and 
the fact that these amounts were so 
realized is not now disputed. The sole 
point which the learned counsel for the 
defendants has pressed before us is 
that the defendants were in possession 
bona fide ns tenants and that they 
should have been held liable to pay 
only Rs. 20 per month according to 
the terms of their lease irrespectively 
of the amount actually realized by them 
from their sub-lcssccs. 

For the determination of the above 
question it must first be seen whether 
the i)ossession of the defendants during 
the periods in qucstioji was that of 
trespassers as held by the learned Sub- 
Judge or that of tenants as contended 
by tlie learned counsel for the defen¬ 
dants before us. As stated already, the 
lease was for a period of five years. 
This Court haAing, already decided that 
this lease terminated on 9th July 1915, 
the position of the defendants cannot 
be considered to be that of tenants 
thereafter according to the principle 
of S. Ill la). T. P. Act. This was 
the view taken by the learned Sub-Judge 
and it is fully supported by a recent 
Division Bench judgment of this Court 
reported as Sundar S/Jiff/i v. Ram 
Saran Da^ (2). The learned counsel 
for the defendants contended tliat the 
question, whether the lease had or had 
not terminated, Avas in dispute and was 
not finally decided by the High Court 
till the year 1926 (the judgment re¬ 
ported as Obediir Rahman v. Darbari 
Lai (1) was delivered on 4th March 
1926), and consequently the defendants 
should be held to be in occupation as 
tenants during the periods _ for which 
mesne profits were claimed in the pre¬ 
sent suits. But the mere fact that the 
matter was in dispute cannot help the 
defendants and the question must be 
decided in the Hght of the final deci- 
"2. AIR i933 Lah 61=14 Lab 137. 


Darbari (Bhide, J.) 

sion of the point. The plaintiffs Avere 
trying hard to eject the defendants ever* 
since the year 1914 and it is not 
suggested that they ever accepted or 
acquiesced in their position as tenants. 
It appears that the rents have risen 
very high since the original rent was 
fixed and it was apparently owing to 
this reason that the defendants per¬ 
sisted in resisting the plaintiffs’ claim. 
If in these circumstances the defendants- 
continued in occupation after the expiry 
of the lease it was at their own risk. 
It Avas next contended that, even if it 
be held that the defendants were un¬ 
lawfully “holding over,’’ they should not 
have been held liable to pay more than 
double the rent fixed for each shop by 
the terms of the lease, i. e., Rs. 20 
per mensem. But as the tenancy had 
terminated and the defendants were in 
unlaAvful possession, they cannot rely 
on the terms of the tenancy. The com¬ 
pensation for “use and occupation” in 
such a case must naturally be assessed 
on the basis of the normal rent re¬ 
alizable during the periods in question. 

It is unnecessary to discuss for the 
•purposes of this appeal cases in which 
double the normal rent has been allow¬ 
ed when the tenant was found to have 
held o\*er AA-ilfully and contumaciously. 
For, in the present instance the plain¬ 
tiffs have been giv’en decrees only for 
the amounts actually realized by them 
from the sub-tenants. They have thus- 
not been really penalized in any way. 
In the circumstances I see no ground 
to interfere. As regards the petition' 
for revision, a preliminai*y objection Avast 
raised that no re\dsion is competent, as 
the suit was for Rs. 187 being one for 
recovery of profits of immovable pro-; 
perly Avrongfully received by the de¬ 
fendants, was excluded from the co¬ 
gnizance of a Court of Small Causes 
by Art. 31, Sch. 2, Provincial Small 
Cause Courts Act, and consequently an 
appeal lay to the District Court. This; 
contention seems to be correct. The 
mere fact that the suit was originally 
instituted in the Court of Small Causes 
and was transferred therefrom under 
S. 24. Civil P. C., cannot alter its 
nature, when it Avas in fact not co-l 
gnizable by that Court. On the above 
findings I Avould dismiss the appeals 
as Avell as the petition for revision tvith 
costs. 

Addison, J. —I agree. 

v.s. Appeals dismissed. 
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Abdul Qadir and Monroe, JJ. 

J ahana —Convict—Appellant. 

V. 

7C?n—Opposite Party 

Criminal Appeal No. 1558 of 1932, 
Decided on 4bb March 1933, from order 
of Sess. Judge, Jhelum, D/- 2nd Decem¬ 
ber 1932 

Penal Code (1860), Ss. 302 and 304 —Death 
by strangulation—Absence of direct evidence 
—Doubt whether death was not accidental— 
Benefit of doubt should be given. 

Knowledge that pressure applied to tbe neck is 
likely tocause death must be attributed, at leastto 
every adult and an accused who is a man of thirty 
cannot plead ignorance oa the ground of youth 
or inexperience; but it remains with the Court 
to determine whether 1 he circumstances show that 
the accused intended to cause death. Where 
therefore it is evident that theaccused was violent 
and intended to be so, but if a doubt still remains 
whether so far as his intention went the deceas¬ 
ed’s death was not accidental; of this doubt the 
accused is entitled to the benefit. In Ibis ca>o 
such a benefit was given and the conviction under 
S. 302 \Yas altered to one under S. 304. 

■ IV 51-2 C 1] 

Mohammad Appellant. 

D. B. Sawhney —for the Crown. 
Judgment. —Jaliana accused has been 
contacted for the murder of Mt. Fatima 
Bibi his wife and sentenced to death 
under S. 302, Penal Code. The facts 
as alleged by the prosecution witnesses 
are as follows; Mt. Fatima Bibi, the 
deceased, was married as. a cliild, about 
two years before her death: during the 
period between her marriage and death 
she was sent by her father Palhu from 
time to time to stay at the accused’s 
house against her will. A few days 
before her death she was sent to the 
accused’s house, where he and his 
mother Mt. Bhage were living together. 
On the next day (15th April 1932) 
the accused and his -mother went to 
Palhu and informed him that, during 
the night, tlie deceased had been enticed 
away by Mohammad Hayat son of Pir 
Bakhsh. Palhu made inquires from Pir 
"Bakhsh and became suspicious; and on 
the 18th April, he went to the accused’s 
house and questioned him: the manner 
of the accused and his mother became 
embarrassed when Palhu told them that 
x'ir Bakhsh had denied on oath the 
charge against his son and that he 
(Palhu) would hold the accused respon¬ 
sible. Palhu then searched the house and. 
finding nothing there went to their 
cattle shed which is in the same com¬ 
pound a short distance away. He then 
found -a newly dug grave covered with 
* dried fodder. He ran and collected 
^$hahna, (P. W. 3), Umri, (P. W. 6), 
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Raja, (P.W.4) and Bahawal, fP.W. 5). 
and brought them back to the house; 
thev asked the accused what he had done 
and he replied that he had killed the 
deceased. They all went to examine the 
grave and while they were doing so,, 
the accused slipped away. The ac¬ 
cused’s mother also disappeared; she 
returned on the 19th April and he on 
the 20th. The grave was opened by 
the police: it measured 5 ft. 3 in. by 
2 ft. 3 in., and had been levelled with 
the floor, and the corpse was found and 
sent for examination. 

The post mortem examination of the 
body of the deceased was made on the • 
19th April and the body was then de¬ 
composed ; two abresion marks were 
found on the front of the neck and the 
opinion of the Assistant Surgeon was 
that there was some evidence to show 
that the deceased was suffocated by 
some kind of ligature, that is that th? 
deceased was strangled; the fact that tbe 
lungs were found to be congested con¬ 
firmed this view. Palhu, Shahna, Raja 
and Bahawal ha\ e given evidence alooiu 
their parts in the events set out above; 
they all testify to the admission by 
the accused that he had killed the 
deceased there is no ground for think¬ 
ing that any of them, even Palhu, bear- 
ill-will to the accused. Mt. Bhage was 
called as a witness by the Court: she 
states that, on the day when the death 
of deceased must have taken place, her 
son was absent from the village and 
again on the day on which the body 
was found; and that on that clay she 
herself was ill in bed; these state¬ 
ments arc in conflict with the evidence 
of the witnesses for the prosecution and 
are obviously false. She admitted the 
reluctance of the girl to stay at the 
accused’s house. She made another im¬ 
portant statement, namely, that the giri 
had attained puberty about six months 
before her death. 

The view of the assessors differed: two 
were of opinion that the case was not 
proved, one that circumstantial evidence 
proved the accused to be the murderer 
and the fourth that the accused wanted 
to satisfy his sexual desire, the de¬ 
ceased resisted and in the struggle the 
accused caused her death by pressing 
her throat, but that the murder was not 
premeditated or deliberate. The learn¬ 
ed Sessions Judge held that the ac¬ 
cused was guilty of murder without ex¬ 
tenuating circumstances. In my opinion, 
there is no doubt that the accused was 
responsible for the death of the de¬ 
ceased. I can find no reason for doubt¬ 
ing the evidence of the ttdtncsses who 
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state that he admitted tlrat he caused 
her death and even without that evi¬ 
dence, the rest of his conduct after 
the discovery demonstrates his sense of 
In my opinion the accused caused 
the death of the deceased. 

The question rema.ins what is the 
nature of the crime if any, which the 
circumstances of the case establish. 
Notwithstanding the guarded opinion of 
the medical witness I think that death 
by strangulation is established; the de¬ 
ceased died an unnatural death and the 
only signs of violence are those on the 
neck, knowledge that pressure applied 
to the neck is likely to cause 
death must be attributed, at least to 
i every adult—the accused a man of 
I thirty could not plead ignorance on the 
'ground of vouthorin cxperienceandil re¬ 
mains then to determine whether the 
circumstances show tliat the accused 
intended to cause death. He had so far 
las the record shows no modve for 
murdering his wife: I ca.nnot see why 
he should have tried to kill her even if 
full weight is given to the evidence 
that she was unhappy with him and the 
theory of the assessor that she refused 
him his marital rights be adopted. A 
dispute, about this or of some other 
nature, must liavc taken place before 
the accused became violent and though 
it is evident that the accused was violent 
and intended to be so, a doubt must 
remain whether so far as his intention 
went the deceased’s death was not ac¬ 
cidental: of this doubt, he is entitled 
lo the benefit. I would hold therefore 
.that the accused caused the death of 
{the deceased with the knowledge that 
ihis act, applying pressure to her neck, 

I was likely to cause death, but without 
[any intention to cause death or such 
Ibodily injury as was likely to cause 
.'death. So far I think that it is just 
to take the view most favourable to 
accused; but no forther: the whole 
circumstances of the case and Parti¬ 
cularly the extreme youth of the girl, 
and the very deliberate concealment ot 
the dead body require that this crime 
be regarded as vei-y serious, and seve¬ 
rely punished. , ,, , . 

Accordinglv, I would allow this ap- 
ipeal and alter the convicti<m from one 
of murder under S. 302 , Penal Code, 
to one of culpable homi^de under 
S. 304, Part 2, Penal Code, and sen¬ 
tence the accused to ten years ngorous 
imprisonment. 

■sj a Coivietton altered. 
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Monroe and Currie, JJ. 

Ajaih Si7tgh —Convict—Appellant, 

V. 

Emperor —Opposite Party ^ •' 

Criminal Appeal No, 699 of 1932, ^ 
Decided on 24th February 1933, from i 
order of First Class Magistrate, Ambala, \ 
D/. 29th April 1932. 

Criroina! P. C. (1896), Ss.- 234 and 235— 
Charges under Ss. 393, 394 and 397, 1. P. C. 
cannot be joined unless they form part of 
same transaction—Penal Code(1860}, Ss. 393 
394 and 397. 

Charges can be joined only in circumstances set 
out in Ss. 234and 235, Criminal P. C. An offence 
punishable under S. 393, I. P. C. is not an at¬ 
tempt to commit an offence under S. 394, I. P. C. 
and heuco charges under these sections cannot be 
joined. And charges under Ss. 393, 394 and 397 
cannot be joined unless they form part of the same 
transaction within the meaning of S. 235. 

tP 512 0 2; P 513 C 21 

Jhanda Singh —for Appellant, 

S. C. ChaUerji for Government Advo¬ 
cate —for the Crown. 

Monroe, /.—These appeals (No. 699 
and 809 of 1932), came in the first 
instance before Coldstream, J., 
thought that they should be placed be¬ 
fore a Division Bench for dccisiori on 
the ground tliat the objections raised by 
the accused appeared to be of import¬ 
ance. , ”, 

The petitioners were charged together 
in one case with liaving committed, m 
company two absconders, offences 

under Ss. 393. 394 and^ 397, Penal 
Code were convicted by a Magistrate 
of the First Class, and sentenced to 
various terms of imprisonment. They 
have appealed on the ground (amongst 
others'! that these charges were ille¬ 
gally joined. It is admitted by coun^i 
for the Crown that charges can be 
joined only in the circumstances set out 
in Ss. 234 and 235, Criminal P. C., 
and he claims that an offence punisn- 
able under S. 393, Penal Code, 
attempt to commit an offence under 
S. 394 and that therefore the charges 
under Ss. 393 and 394, Penal Co^, 
were properly joined by virtue m tnc 
provisions of S. 234, Criminal P.. C. 

It is only necessary to read the sections 
to see that this claim is not sustainable. 
He further argues tliat the three offcnci^ 
in the present case formed part ot the 
same transaction and tliat charges 
were therefore properly joined tinder 
S. 235, Criminal P. C., but the nr^ 
charge relates to an attempt to rob 
Gamoon and Ali Nawaz near the vollage 
Bulana, on 25th May 1931; tlie second 
to the robber,' of Naurata at .a place 
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near Dhurkara, on the same night, and 
the third to the robbery of Punnu and 
others near the village Patwi while 
armed with deadly weapons and causing 
grievous hurt: it is clear that the third 
act was unconnected with the first twq, 
even if it be granted that the first two acts 
form part of the same transaction by 
reasons of the fact that they took place 
during the same night. 

In my opinion, the learned counsel 
for the prosecution has failed to show 
that any provision of the Code which 
permits the joinder of charges applies 
lo the circumstances of the present case 
and accordingly I would allow this ap¬ 
peal and send these cases for re-trial. 

Currie^ /.—I agree. 

K.S. App eal allowed. 

A. 1. R. 1933 Lahore 513 (1) 

Tek Ghand, J. 

Shadi Ram v. Emperor. 

Or. Bevn. No. 1425 of 1932, D/- 4th 
-.January 1933, reported by Addl, Dist. 
•Judge Delhi. 

Bombay Prevention of Gambling Act 
fl887), S 12 —Abettors are not guilty. 

Under the Act only tboi^o persons \Tho arc 
gaming are punishable and those who aid and 
abet are not punishable. C 2] 

Facts. —-In this case Shadi Ram has 
been convicted by the lower Court 
for gambling under S. 12, Bombay 
Prevention of Gambling Act, (4 of 
1887), and sentenced to pay a fine of 
Rs. 25 or in default to undergo ri¬ 
gorous imprisonment for 15 days. He 
has paid the fine but appeals against 
the order. According to the facts of 
the case as appear from the judgment 
of the lower Court it would appear 
that the appellant and two others, 
•namely, Jai Ram and Ratan Lai had 
Ibeen indulging in Satta gambling when 
one Habiburrahnmn, an Assistant Sub- 
Inspector of Police, organized a raid. 
•Ooe Bakhsh Ilahi was appointed as 
a bogus gambler and he was given a 
four anna bit and a one anna biC 
to stake on different figures. He went 
to the gambling plhce and found all 
the • three accused present. He made 
over five annas and staked on dif¬ 
ferent figures. It is said that he first 
•met Ratan Lai accused, who took him 
to a gaii close by where the two other 
accused w»e standing. The marked 
coins ’were given to Ratan Lai. All 
the three accused are stated to have 
.entered into the transacHon and ac- 
■hepted the mone^y. Now no money was 
•recover^ the' pos^ssion of the 

is urged < that he 'was in 
fflisssieron 'of * thie satta; gambling: par? 
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chies and a pocket-book. The mark¬ 
ed coins were only recovered from 
the possession of Ratan Lai. 
Nothing was recovered from Jai 
Ram but he has been convicted 
on ^ the mere statement that he was 
taking part in the transaction. 

Grounds. —No case whatever has 
been made out against the appellant. 
Taking the facts at their value no case 
appears to have been made out against the 
appellant for the simple reason that 
he was not actually found gaming. 
The most that can be said about him 
is that he was aiding and abetting. 
This is not punishable under the Act. 
Only those persons who are gaming 
are punishable and those who aid and; 
abet are not punishable: vide S. 12.; 
Similarly there is no evidence of gam¬ 
ing against Jai Ram. 

Order .—For the reasons recorded by. 
the Additional District Magistrate, I 
accept the petition of Shadi Ram and 
acquit him. The fine,, if paid, will be 
refunded. 

M N. Peti tion accepted. 

A. I. R. 1933 Lahore 513 (2) 
ABDUii Qadir and Monroe, JJ. 

Ran Singh v. Emperor. 

Criminal Appeal No. 1429 of 1932, 

Decided on 16th February 1933. 

Evidence Act (1872). S. 26—Confessional 
statement made to Magistrate while in cus* 
tody of police is admissible under S. 26. 

The only condition on which S. 2G insists is 
that a confessional statement made by an accused 
person while in police custody should be made in 
the presence of a Magistrate. LP 515 C 1] 

Where a Magistrate, to ivhom certain oral con¬ 
fessions were made by the accused, did prepare 
a memorandum of what was stated to him by the 
accused in order to help him to remember the 
things said to him if he has to prove confession 
orally made to him, even though the confession 
was not recorded as such. 

Held’, that the oral confession was admissible 
under 8 . 26. (.P 515 C ll 

B. 1. AH Khan —for Appollanfc. 

D. R, Sawhney —forthe Crown. 

Abdul Qadir, J. — Ran Singh, a 
Gorkha, who was working as a band 
master in the B. D. High School, 
murder of a boy, named Jai Kishen. 
Ambala Cantonment, was accused of the 
Persons co-accused with him were Raj 
Kumar, an absconder, and Toni, a 
school boy reading in the same school 
with Jai Kishen deceased. Toni was 
discharged by the Committing Magis¬ 
trate, Raj Kumar has not. so far sur¬ 
rendered himself and Ram Singh has 
taken his trial before the Sessions Judge 
(if Ambala, who has convicted him of 
an offence tinder S. 302, Penal Codp, anti 


514 Lahore Ran Singh v. Emperor (Abdul Qadiv, J.) 


conderrined liim to death. A charge was 
also framed against him under S. 364. 
Penal- Code, but the Court belo\y felt 
that there was not sufficient material on 
the record for a conviction under that 
section. Ran Singh has appealed 
through jail and his case has been 
argued before us by Mr. B. I. AU 
Khan. Wc have also heard the learned 
Public Prosecutor for the Crown. 

The case for the prosecution is that 
the boy Jai Kishen was on friendly 
terms with Raj Kumar, Toni and Ran 
Singh and often used to go about with 
them, though his doing so was disliked 
by his father and other members _ of his 
family, who suspected his companions to 
be men of bad character. The boy 
however was so much under their in¬ 
fluence that he told his relations that if 
they persisted in objecting to his asso- 
.ciation with them he would leave 
Ambala and go somewhere else. Nahar 
Singh, (P. W. 20), father of the de¬ 
ceased, tells us that on the Saturday in 
the month of June, after which the boy 
was seen no more Jai Kishen left with 
his permission to see the cinema and 
told him that he was going there with 
Raj Kumar and Ran Singh. He did 
not come home that night and the 
father began to search for him, but 
could not find him. On Monday the 
20th June there was a proclamation by 
beat of drum that a dead body was 
found with its head cut. He went to 
Mauza Barhman Mazra, the place near 
which the dead body was found, and 
saw the dead body of his son there, the 
head of whch was severed from the 
neck and which was discovered at some 
distance from the place where the body 
was found. He identified the dead bodjj’as 
that of his son Jai Kishen. Suspicion 
naturally fell on the persons with whom 
the body used to associate. It was 
discovered during the investigation 
the three suspects and the deceased had 
gone to the shop of Om Parkash, son of 
Raghunath Das, who sells betel leaves 
in Ambala Cantonment, on the evemng 
on which he disappeared. Om Par¬ 
kash has given evidence as P. W. 21, 
and states that all the four persons 
above mentioned had visited ms shop 
on an evening three days before the 
proclamation by beat of drum. Kallu 
Khan. (P. w. 22), says that he saw 
Raj Kumar and Ran Singh followmg 
Jai Kishen and one other, by about 
10 paces, near the pond known as 
Jone Sahib ki diggi and going towards 
the Benarsi Dass Mill and that he 
exchanged greetings with Raj Kumar 
and Ran Singh and was told by them 


that they were going out for a walk 
Kanta Parshad, (P. W. 23), fouhd 
three or four persons going towards the- 
railway line, of whom he identified the 
son of Nahar Singh as well as ]^j 
Kumar and the band master of the 
B. D. High School. 

The prosecution has thus tried to 
establish, through the evidence of these 
three witnesses, P. Ws. 21, 22 and 23,. 
that the deceased was last seen alive 
in the company of the appellant and the 
absconder. (After referring to the evi¬ 
dence of these witnesses, the judgment 
proceeded). Besides the evidence as 
to Ran Singh and the deceased having 
been seen together on the evemng ore 
which the latter was killed, there are 
two important pieces of evidence against 
Ran Singh, appellant; (1) that he 
pointed out certain places to Sayed 
Ahmad Hussain, Tahsildar and Magis¬ 
trate, Second Class, and in pointing out 
those places to him made stotements 
admitting that he had committed the 
murder and had killed Jai Kishen by 
a Khokhri; and (2) that he produced 
a Khokhri from his house and made it 
over to the police. It is significant that 
the Khokhri had been produced by the 
accused on the 20th June, i. e., on the 
day on which the body of the deceased 
was identified and on which he was 
arrested and questioned. The Khokhrt 
is a rather formidable weapon. The 
accused admits that he has had it in 
his possession and that it was recovered 
from his house, though he denies hav¬ 
ing made it over to the police himself 
It did not appear to be stained mth; 
blood, as it may have been washed, but 
there was some blood observed inside 
the scabbard in which it was found. 
Both the things were submitted to the 
Chemical Examiner, who did not find 
any blood on the Khokhri, but declared 
that there was blood on the scabbard, 
and submitted the same to the Impe¬ 
rial Seroligist. The latt€^ has reported 
that the blood was disintegrated and 
not sufficient for the purposes of deter¬ 
mination whether it was human blood. 
(After referring to the medical evidence 
regarding the wound, the judgment 
ceeded). The counsel for the appellant 
has laid much strees on the nature oi 
the confession relied on by the prosecu¬ 
tion in this case and he urges that it 
is inadmissible in evidence and that, 
even if it is held to be admissible it 
is not of much value. In support of the 
argument that it is inadmissible, counsei 
relies on the fact that some of the spots- 
pointed out by the accused to the Ma¬ 
gistrate were those already known to 
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t}ie police, e. g., the place where the 
body was found or the place where the 
head severed from the body was lying. 
It is urged therefore that if the accused 
goes^ and points out those spots and 
nothing is discovered in consequence of 
the information given by him, the state¬ 
ment accompanying that pointing out 
cannot be held to be admissible under 
S. 27, Evidence Act. 

It appears to me, however that the 
prosecution does not rely on the point¬ 
ing out of spots in the present case as 
relevant or admissible under S. 27, 
Evidence Act, but want to use the con¬ 
fession under consideration as one made 
admissible by S. 26 of the said Act. 
The only condition on which S. 26 
insists is that a confessional statement 
made by an accused person whde in 
police custody should be made in the 
presence of a Magistrate. Here the 
evidence of Sayed Ahmad Hussain. 
(P. W. 13), shows that oral confessions 
were made by the accused to him when 
pointing out certain spots, e. g., the 
accused took the Magistrate to a well 
and said that he and the absconder had 
quenched their thirst at that well after 
committing the murder. When pointing 
out the Ak plant where the head of the 
deceased was found, the accused said 
to the Magistrate that he and the 
absconder had kept it there after the 
murder. It has been urged that in the 
absence of a duly recorded confession 
by a Magistrate, in which the accused 
could have had the opportunity of being 
warned that he was not bound to make 
-a confessional statement and that any 
statement made by him would be taken 
into consideration against him, these 
oral confessions, said to have been made 
by the accused to Sayed Ahmad Hus¬ 
sain, should not be taken into account. 
It is true that there is on this record 
no confession purporting to have been 
recorded as such by a Magistrate. 
Sayed Ahmad Hussain did prepare a 
memorandum of what was stated to him 
by the accused, while pointing out the 
spots and that lias been placed on the 
record as Ex. P. G., and is proved by 
Sayed Ahmad Hussain to be in his 
handwriting and correctly made at the 
time when the statements were being 
made to him. The memorandum was 
made to help the witness to remember 
the things said to him, if he has to 
prove the confession orally made to 
him, which is proved by the oral testi¬ 
mony of this respectable witness. I do 
not see how this evidence can be ex- 
iluded from consideration and if 
. taken into considera¬ 



tion along with the other evidence 
against Ran Singh, appellant, wliich has 
been summarised above, I think, the 
ciunulative effect of the whole is that 
the appellant is undoubtedly guilty of 
this murder. 

Agreeing therefore with the finding 
of the learned Sessions Judge on this 
point, I would dismiss this appeal and 
uphold the conviction of the appellant 
and confirm the sentence of death 
passed against him. 

Monroe, J .—I agree. 

K.s. Appeal dismissed. 

A. I. R. 1933 Lahore 515 

Tek Chand, J. 

Li. Dkara Singh and others — Convicts 
—Petitioners. 

V. 

Emperot —Opposite Party. 

Criminal Revn. No. 1644 of 1932, 
Decided on 2nd March 1933, from order 
of Addl. Sess. -Judge, Montgomery. 

Penal Code (1860), S. 176 — Intentional 
omission alone is offence. 

Section 176 is intended to apply to parties who 
commit an intentional breach o£ obligation to re¬ 
port and not where the public servant has already 
obtained the information from other sources: 4 Cal 
628, Foil. [P 510 C 1] 

il/. Z), "Baira — for Petitioners. 

Facts. —The three petitioners. Lieu¬ 
tenant Dhara Singh, Ranbir Singh 
and Kavi Datt Lambardars of Chak 
No. 66/12-L, have been convicted under 
S. 176, Penal Code, and sentenced to 
pay a fine of Rs. 15 each or in 
default to undergo one month’s rigorous 
imprisonment on an allegation that they 
failed to furnish information to the 
police about an offence under S. 457, 
Penal Code, said to have been com¬ 
mitted in the house of Sundar Singh, 
(P. W. 1), on the night between 12th 
and 13th September 1931. The pro¬ 
secution examined three witnesses in¬ 
cluding Sundar Singh, (P. W. 1), in 
whose house the offence is said to have 
been committed, Ghulam Mohammad 
Constable, (P. W. 2), who recorded 
the First Information Report under 
S. 457, Penal Code, on 16th September 
1931 and Mohammad Shariff, Sub- 
Inspector, (P. W. 3). The case for 
the prosecution is that although Sundar 
Singh (P. W. 1), the complainant him¬ 
self did make a report at the Thana on 
15th September 1931, the petitioners 
who are the lambardars of the village 
' furnished no information to the police 
about the offence though they were 
bound to do so under S. 45, Criminal 
P. C. 
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The case for the defence is that on 
the very next day after the occurrence 
the complainant Sundar Singh, 
(P. W. 1), did go to the Thana ac¬ 
companied by Raiibir Singh accused 
and Nathu Chaukidar. It is stated how¬ 
ever that the police did not record the 
report on that day, but sent them back 
saying that they should follow the 
tracks. An attempt was made again on 
the next day to make a report, but with 
no better results and Sundar Singh 
accompanied by Nathu chaukidar—then 
admittedly made the First Information 
Report on the third day of the incident, 
that is, on 15th September 1931. The 
defence version has been supported by 
Sundar Singh, (P. W. 1), who was 
produced by the prosectUion in this 
case. The defence also examined in 
addition to three other witnesses Sube- 
dar Major Bishan Singh, (D. W. 1), 
Jamadar Gian Chand, (D. W. 2), and 
Beant Singh, (D. W. 3), who saw 
Sundar Singh complainant with Ranbir 
Singh either returning from the Thana 
or going to it. The learned Magistrate 
however has disbelieved all these wit¬ 
nesses and even Sundar Siiigh, 
(P. W. 1), who was produced by the 
prosecution itrelf. The three accusedhave 
accordingly been convicted and sen¬ 
tenced as stated above. 

Grounds .— (1) It is obvious from the 
evidence produced that the police did 
come to know about the offence from 
Sundar Singh, (P. W, 1)-, on the ver>’- 
next day and even if he is disbelieved 
then at least on 15th September 1931, 
though the present complaint against 
the accused was not lodged till 29th 
March 1932. It is a well established 
principle that S. 17®. is mtended to 
apply to parties who commit an inten¬ 
tional breach of obligation to report 
and not where the public servant have 
already obtained the inforrnation from 
other sources. I may refer in this con¬ 
nexion to Empress v. Sashi Bhusan 
Chuhrabutty (1) in which it was held 
that this section should not be put into 
force against one who has omitted to 
give information to the police of an 
offence having been committed in cases 
where the police have actually obtained 
such information from other sources as 
they undoubtedly did in the present 
case. It is remarked in that ruling 
that when once the information has 
reached the authorities concerned 

“it is not reasonable that every other person who 
may possibly be bound to give information should 
be prosecuted for not having done so. A police 
oflBcer is no better off when he has half a dozen 

T. (1879) 4 CaTG23.'“ ^ 
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copies of the same report than when he has tha 
first/' 

It appears to me, therefore that the 
prosecution in the present case was ill 
advised and probably vindictive because 
it was alleged by the complainant that 
the police failed to record his report 
when he first went to the Thana. 

(2) As stated already it is necessary 
in a case under S. 176, Penal Code, to 
prove that the accused committed an 
intentional breach of the obligation to 
report the matter. We have seen how¬ 
ever that according to Sundar Singh, 
(P. W. 1), a witness produced by tbe 
prosecution itself, one of the lambardars 
Ranbir Singh did actually go with him 
to the Thana, but the police did not 
record the report. It is very doubtful 
if under the circumstances it can be said 
that the accused intentionally omitted to 
give the requisite information to the 
police. It is therefore submitted that 
the conviction and sentence recorded by 
the learned Magistrate against the ac¬ 
cused should be set aside. 

Order. —I agree with the reasons re¬ 
corded by the learned Sessions Judge 
accept liis recommendation that the con¬ 
viction in this case is not justified and 
be set aside. I accept the petition for 
revision and quash the convictions and 
the sentences and acquit the petitioners. 
The fine, if paid, shall be refunded. 

M.N. Petition accepted. 
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Coldstream, J. 

Nawab DUi —Convict—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 1220 of 1932, 
Decided on 17th March 1933, from order 
of Sess. Judge, Amritsar, D/- 13th Sep¬ 
tember 1932. 

(a) Penal Code (1860), S. 201—Person se¬ 
cretly burying murdered person is guilty 
—Knowledge or conviction of murderer is 
unnecessary. 

A person who secretly buries the headless body 
of man just murdered is pritna facie guilty under 
S. 201 unless ho can establish that his act was 
innocent. It is not necessary for a conviction 
that the accused should be aware of the identity 
of the offender whom he intends to screen nor 
need the offender himself have been convicted: 16 
I C 755 and 9 Lah 671, Bel on. IP 617 C 1] 

(b) Evidence Act (1872), S. 27—Accused 
under detention as suspect making statement 
leading to discovery of murdered body — 
Statement is admissible. 

Whore the accused was under detention as a. 
suspect Shamil Taftish when ho made a statement 
abouttiie burial of thie body of. a murdered person 
and poinlcd out tbe 'manure heap wherefrom the 
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b€#dy was discovere^iidiiectly in oons^uence of 
tbat statement such statemout is admissible: 9 LaJi 
G71, Ref. lP6i7Cl, 2] 

Nand Lal—iov Appellant, 

Ham Lal^iov the Crown. 

Judgment. — The api^llant, Nawab 
Din was tried along with two others 
Jhandu and Khair Din by the Sessions 
Judge of Amritsar on a charge of 
murdering a money lender Uttam 
Chand on the night of 2nd July 1932 
at Mehmadpura. The principal witness 
was a professed accomplice Ismail who 
turned approver. The learned Sessions 


4 


Judge held that the evidence of Ismail 
was not corroborated by independent 
evidence showing that the accused were 
the murderers. He acquitted Jhandii 
and Khair Din. Against Nawab Din 
there was evidence that he had informed 
the police during the investigation tliat 
he had joined in the burial of Uttam 
Chand’s headless body as stated by the 
approver and had pointed out to the 
police a manure heap in Ismail’s land 
from which Uttam Chand’s body was 
exhumed. Finding this evidence satis¬ 
factory corroboration of Ismail’s state¬ 
ment regarding the disposal of the body 
the Sessions Judge convicted Nawab 
Din under S. 201, Penal Code, and 
sentenced him to seven years’ rigorous 
imprisonment. 

It is argued by Dr. Nand Lai coun¬ 
sel in appeal that the conviction is bad 
inasmuch as it is not proved that his 
client buried the body with the inten¬ 
tion of screening that actual mur¬ 
derer, that the evidence of his hav¬ 
ing told the police that he buried the 
body and pointed out the place where 
it was is inadmissible under S. 27, 
Evidence Act, because he was not then 
in police custody, and that in any case 
the sentence is excessive. There is noth¬ 
ing in S. 201, Penal Code, to support 
the first contention. A person who 
secretly buries the headless body of 
man just murdered is prima facie guilty 
under this section unless he can estab¬ 
lish that this act was innocent. It has 
indeed been held that it is not neces- 
^ry for a conviction that the accused 
shiuld be aware of the identity of the 
offender whom he intends to screen 
(16 /. C. 753). Nor need the offender 
himself have been convicted, iI.L.R.9 
lah. 671). 

It is clear from the evidence of Malik 
Haq Nawaz Khan, P, W. '31, the in¬ 
vestigating officer, as wen as from that 
of Anup Singh, P. W, 22, on which 
Counsel hiiAself relies that the appellant 
MR }idder detention as a suspect Shamil 
ffin, (he;^waS formally anrested after 
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the body was exhumed) when he made 
the statement about the burial of the 
body and pointed out the manure heap: 
see /. L. R. 9 Lah. 671, at p. 674. 
It is also clear that the body was dis¬ 
covered directly in consequence of tins 
statement and not of any statement 
made by Ismail. The evidence estab¬ 
lishes the appellant’s guilt beyond doubt. 
I see no good reason for interfering 
mth the sentence and I dismiss the 
appeal. 

M.N. Appeal dismissed. 
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Jai Lal, J. 

Banarsi Das —Plaintiff—Appellant. 

v. 

Cantonment Authority, Amhala Can^ 
tonment — Defendants — Kespondents. 

Second Appeal No. 469 of 1932, De¬ 
cided on 20th July 1932, against decree 
of Dist. Judge, Ambala, D/- 13th Janu¬ 
ary 1932. 

(a) Deed —Construction. 

The description of a document is not tho sole 
guide for determining its real nature. tP 0 21 

(b) Cantonments Act (1924), Ss. 200 and 

210—Relationship between parties held to 
be that of landlord and tenant—S. 200 held 
applicable and not S. 210—Transfer of Pro* 
perty Act (1882), S. 108. _ 

The Can'ohincut Authorities gave a shed to JS 
on payment of Rs 300. The agreement was for 
three years and the amount to be paid was des¬ 
cribed to be the payment for the occupation of the 
shed known as the vegetable market. Ti was not 
to charge commission fees other than those speci¬ 
fied in the agreement and was prohibited from 
selling vegetables in any other place but the shed. 
A clause in the agreement provided that money, 
.any due from B, was to be recovered from his 
moveable and immovable property. Some instal¬ 
ments were paid by B but tho shed subsequently 
was blown off; B refused to pay the next instal¬ 
ments on demand by Cantonment Authorities. 
Some overdue instalments not having been paid 
by E, Cantonment Authorities recovered thesame 
by issue of warrant of attachment of i?'s moveable 
property. B thereupon instituted suits for re¬ 
covery of amount realized and also for damages 
for illegal restraint: 

Reid: that S. 200 applied to the case and not 
S. 210. Tho relationship between the p.arties was 
that of landlord and tenant and it was governed 
by the ordinary rules relating to tenancies in ab¬ 
sence of special provisions governing such tenancies 
in the Act. On the destruction of the shed it was 
optional for B to avoid the lease under S. 108, T. P. 
Act. If the authorities provided its own premises 
to B on destruction of the shed, tho inference 
would be that the agreement that B remained 
liable under the original lease still existed. But 
if B carried on his business in other premises an 
express agreement was necessary to enable Canton¬ 
ment Authorities to realize rent of the premise 
which had been destroyed. tP 519 O 1, 2} 

, . . 4 
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(c) Cantonments Act (1924), S. 259—Can* 
tonment Authority recovering arrears of rent 
from tenant by distress and sale of moveable 
property—Its action is illegal and it is liable 
to pay damages. 


The expression “recoverable by the Cantonment 
Authority under the Act" does not include the 
case of iiioucy due under ordinary contract bet¬ 
ween that authority and others. It merely ap¬ 
plies to such clues as are recoverable by the Can* 
tonineut Authority under the express provisions 
of certain sections of the Cantonment Act which 
entitle it to levy fees for permitting acts to be 
done which cannot otherwise be done without the 
sanction or permission of such authority the in¬ 
terest of sanitation and general welfare of the 
Cantonment. It does not include moneys which 
are payable to the Cantonment Authority under 
express agreements or contracts which the Can¬ 
tonment Authority is authorized to enter into or 
to make like an ordinary individual. Where 
therefore the Cantonment Authority proceeds to 
recover arreai's of rent due from a tenant by dis¬ 
tress and sale of his immovable property its action 
is illegal and makes the Authority liable to paj* 
damages to the tenant for its illegal action. 

LP 520 C 1] 

Teh Chand —for Appellant. 

Ghulam Mohyuddin —for Kespondent. 

Order .—By means of an agreement 
dated 7th May 1928, the Cantonment 
Authority of Ambala Cantonment gave 
a shed known as vegetable market. 
Ambala Cantonment, for three years 
from 1st April 1928, to 31st March 
1931, on payment of Rs. 300 to 
Banarsi Das, appellant. Apparently this 
Rs. 300 was to be the annual payment 
by the appellant and was to be paid by 
quarterly instalments of Rs. 75. The 
appellant is called the contractor in the 
agreement and authority was given to 
him to charge commission for the sale 
of vegetables and fruits at specified 
rates. He was not to auction the vege¬ 
tables and fruits at any other place, but 
in the shed mentioned above, nor was 
any, but the contractor authorized to do 
so. Cl. 5 of the agreement provides: 

“ The money, if any, due from the contracts 
can be recovered from the moveable and im¬ 
movable property of the contractor.” 

Other conditions of the agreement 
need not be mentioned for the pur¬ 
poses of this appeal. Some instalments, 
it appears, were paid by the contractor, 
but the shed was blown off on 5th 
June 1929. A demand having been 
made by the Cantonment Authority for 
the instalment which had become due 
the appellant declined to pay the same 
on 19th July 1929. A reply to this 
letter was sent by the Cantonment 
Authority on the 26th July which is 
as follows: 


“ You have submitted au objection through a 
pleader to the demand for your instalment of con¬ 
tract money due on account of rent from the 


vegetable market, R. A. Bdfear. You seem obli¬ 
vious of the fact that you hAVe been carrying dn 
your business at another place provided for you 
and getting your regular income from it. At any 
rate you have apparently not told your pleader 

The rest of the letter need not be 
referred to. Some overdue instalments 
not havT-ng been paid by the appellant the 
Cantonment Authority recovered the 
same by issue of a warrant of attach¬ 
ment of his moveable property, as in 
the case of recovery of taxes and other 
dues recoverable by the Cantonment 
Authority under the Act. The appel¬ 
lant thereupon instituted two suits for 
recovery of the amounts realized by the 
Cantonment Authority and also for da¬ 
mages for illegal restraint, it being 
alleged that the Cantonment Autho¬ 
rity was not authorized under the law to 
recover the amount by warrant. These 
suits were dismissed by the trial Court 
and on appeals being preferred to the 
District Judge one of them was dis¬ 
missed as it was held that the same was 
barred by time; the other was dismissed 
on the merits. Counsel has not argued 
the appeal which was dismissed on the 
ground that the same was barred by 
time. Both have argued the other ap¬ 
peal on the merits, and after giving 
due consideration to the facts of the 
case I have reached the conclusion that 
there are some matters in this case 
which require further elucidation. 

The first question that arises for de¬ 
termination is whether the agreement 
between the parties amounted to a lease 
of premises belonging to the Canton¬ 
ment Authority to the appellant or whe¬ 
ther it was merely a licence granted by 
the Cantonment Authority entitling the 
appellant to sell vegetables and fruits 
and whether therefore the sum of 
Rs. 300, which was to be paid annually 
by the appellant to the Cantonment 
Authority, was rent of premises belong¬ 
ing to the Cantonment Authority or 
Avhether it represented the licence fees. 
If what the parties understood the con¬ 
tract to be were the sole guide fpr 
determination of this question, 
there can be no manner of doubt that 
the letter of 26th July 1929, wntt^ 
by the Cantonment Authority to the 
appellant, clearly describes the docu¬ 
ment as a lease. They described the 
amount due to them to be money due 
to them on account of rent for the vege¬ 
table market. The description of a 
document however is not the sole 
for determining its real nature. The 
document itself, as I have 
stated, is for three years, and Rs. 3UO 
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tp be paid by the appellant is described 
to be the payment for the occupation of 
the shed known as vegetable market. 
It is a part of the condition of the 
a.greement that the appellant is not to 
^charge fees other than those specified 
dn the agreement. Further he is prom- 
bited from seUing vegetables and fruits 
at any other place, but in the shed. A 
reference may in this connexion be 
anade to S. 200, Cantonments Act, 
which provides that the Cantonment 
Authority may cliarge for the occupa¬ 
tion or use of any stall, shop, standing, 
shed or pen in a public market, etc., 
rent and fees as it thinks fit. S. 210 
provides that no person of any of the 
following classes, namely, ... (g) ven¬ 
dors of fruits or vegetables.. .shall carry 
on his trade, or calling or occupation in 
any part of a Cantonment uidess he has 
applied for and obtained a licence from 
the Cantonment Authority. Sub-S. 4 
of the section provides: 

“The Cantonment Authority may charge for 
■ -the grant of licences under this section such fees 

it may fix with the previous sanction of the 
Xocal Government.” 

On behalf of the respondent it Ls con¬ 
tended that the sum of Rs. 300 men¬ 
tioned in the agreement was really fees 
fixed by the Cantonment Authority for 
the grant of licence and that the docu¬ 
ment of 7th May 1928, was really a 
licence. The appellant, on the other 
hand, contends that the agreement was 
nothmg more or less than a lease of 
premises belonging to the Cantonment 
Authori^ on payment of an annual rent 
of Rs. 300. In my opinion it is S. 200 
that applies and not S. 210. S. 210 
is intended to apply to places which do 
not belong to the Cantonment Autho¬ 
rity. S. 200 contemplates the case of 
places built by the Cantonment Autho¬ 
rity for particular purposes and for the 
occupation of which the Cantonment 
Authority is entitled to charge rent and 
fees. That, in my opinion, is a matter 
quite distinct from licence fees. The 
relationship between the parties, there¬ 
fore was of landlord and tenant and it 
' was governed by the ordinary rules relat- 
• ing to tenancies in the absence of any 
special provisions governing such ten¬ 
ancies contained in the Cantonments 
\ct and no such provision has been 
oointed out by the learned counsel for 
the respondent except S. 210 which, 
as I have already stated, has no ap- 
, plication to this case. 

' From what I have stated above it is 
robvious that the shed on the premisea 
4 ^tedtothe appellant was destroyed in 
; 1.929- Now S- 108, T. P. Act, 


sub-S. (e) provides for the case of the 
destruction wholly or partially, or any 
material part of the demolished pro¬ 
perty and it is laid down there that the 
lease shall ,at the option of the lessee, 
be void. The question is whether the 
lease was avoided by the appellant after 
the shed was blown off. The appellant’s 
counsel relies upon his letter dated 19th 
July in support of his contention that 
he avoided the lease by giving a notice 
to the Cantonment Authority. I have 
examined the letter and am of opinion 
that the letter does not by itself amount 
ito a notice to the Cantonment Autliority 
that the appellant had exercised Ms 
option to avoid the lease. 

The next question is whether after 
the shed had been blown off the appel¬ 
lant was given other premises by the 
Cantonment Authority for the sale of 
vegetables and fruits or whether the 
appellant continued to sell vegetables 
and fruits in other premises rented by 
him or with the permission of the owner 
or occupier thereof. In other words, 
if the conduct of the parties was such 
from wliich it can be inferred tliat there 
wasa substitution of a new agreement bet¬ 
ween the parties whereby it was expressly 
or impliedly agreed that in considera¬ 
tion of the Cantonment Authority hav¬ 
ing permitted the appellant either to 
occupy its own premises or to continue 
sale of fruits and vegetables in other 
premises the appellant still remained 
liable under the original lease then it is 
obvious that the Cantonment Authority 
was entitled to enforce the terms of the 
agreement of 7th May 1928. If the 
Cantonment Authority provided its 
own premises for the purpose 
to the appellant then the infer¬ 
ence must be almost irresistible that 
such an agreement existed between the 
parties. If, on the other hand, the 
business was carried on by the appel¬ 
lant in other premises, that is to say, 
other than those of the Cantonment 
Authority, then there must be an ex¬ 
press agreement between the parties in 
order to enable the Cantonment Autho¬ 
rity to realise the rent of premises* 
which had been destroyed. It also may 
be that if after the shed had been blown 
off the appellant ceased to do any 
business at the place where the shed 
existed and shifted to another place, 
that might amount to his abandonment 
of the premises and his conduct might 
be tantamount to an avoidance of the 
lease and, under S. 65, Contract Act, 
he would then be entitled not oMy to 
refuse to pay future rent, but also to 
recover whatever reut he had paid tor 
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tho period after the shed had been 
destroyed. There is no clear findingf 
on this matter by the Courts below. 
There is some indication in the judg¬ 
ments and also in the letter of the 
Cantonment Authority dated 26th July 
1929, that the appellant was “allowed” 
to carry on his business in another 
place, but it is not clear whether tliat 
place belonged to the Cantonment Au¬ 
thority or to some private individual 
and under wliat circumstances the ap¬ 
pellant was allowed to carry on liis 
business there. 

Another important question arises in 
this case. On my finding that the rela¬ 
tionship between the parties created by 
the agreement of 7th May 1928, was 
.one of landlord and tenant, it follows 
that S. 259 did not authorize the Can¬ 
tonment Authority to recover the amount, 
if any, due to it by distress and saLq 
of the moveable property of the ap¬ 
pellant. That section provides that all, 
money recoverable by the Cantonment 
Authority under the Cantonment Act 
shall be recoverable either by suit or 
on application to a Magistrate by the 
distress and sale of the moveable pro¬ 
perty of the person from which it is 
recoverable. In my opinion the expres¬ 
sion “recoverable by the Cantonment 
Authority under the Act” docs not n- 
clude the case of money due under 
ordinary contract between that Autho¬ 
rity and others. It merely applies to 
such dues as are recoverable by the 
Cantonment Authority under the express 
provisions of certain sections of the 
Cantonment Act, which entitled it to levy 
fees for permitting acts to be done 
which cannot otherwise be done without 
the sanction or permission of such au¬ 
thority in the interest of sanitation and 
general welfare of the Cantonment. It 
does not include moneys which are 
payable to the Cantonment Authority 
under express agreements or contracts 
which the Cantonment Authority is au¬ 
thorized to enter into or to make like 
an ordinary individual. 

Therefore my opinion is that the 
‘action of the Cantonment Authority in 
recovering the dues payable to them 
under the agreement of 7th May 1928. 
under S. 259 was illegal and made that 
authority liable to pay damages 
to this Court mthin two months. The 
Courts below have not assessed such 
damages. This case therefore will have 
to go back to the learned District Judge 
with direction to determuie the two 
issues on the evidence which is already 
on the record and to submit a finding 
to this Court witliin two months. The 


points on which the learned Judge will 
submit a report are: (1) Whether the 
appellant carried on his business of sale 
of fruits and vegetables on premises- 
belonging to the Cantonment Authority 
or on premises otherwise secured by 
him after the shed had been blown off,, 
and whether there was any express 
agreement between the parties, it the 
business was carried on on premises not 
belonging to the Cantonment Authority, 
for the continuation of the payment 
of the rent by the appellant as provided 
in the agreement of 7th May 1928 ?• 
(2) What compensation the appellant is- 
entitled to for the illegal recovery of 
ithe rent from him by the Cantonment 
Authority by warrant ? So far as the 
appeal which was dismissed by the Dis¬ 
trict Judge as barred by time is con¬ 
cerned, the hearing of it shall be 
held over till the return is made by the 
District Judge. 

E.M./r,K.. Case retnanded^ 
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Abdul Qadir, J. 

Kishen Singh — Plaintiff—Appellant. 

V. 

Sadhu and others —Defendants—Bes- 
pondents. 

Second Appeal No. 325 of 1932, De¬ 
cided on 19th January 1933, from decree 
of Dist. Judge, Ambala, D/- 24th No:- 
vember 1931. 

Evidence Act (1872), S. 112—Filiations 
proved—Legitimacy should be presumed. 

Whore a child establishes the possesion of filia¬ 
tion, which is tho aknowledgment of the parenta 
and habit and repute, everything such as legiti- 
naacy must bo presumed in his favour: A JR 1927 
Mad 733 and AIR 1929 P C 136, Rel on. 

LP 621 C 21 

N. C. Pandit^for Appellant. 

Tck Chand —for Besuondents. 

Judsfnsnt. — Sarup Singh, of the* 
village Khizarbad, in Ambala District, 
had two sons Natha Singh and Partap* 
Singh. Natha Singh had left his %dUage 
about 40 years before the suit which 
has led to this appeal, in search of 
employment and liad not been heard 
of for a large number of years. Some 
years before suit however he came 
back to the village, accompanied by Zi 
little boy named Sadhu, who, he de¬ 
clared, was his son and whom hetreatedJ 
.as such during the time that he was 
alive. Partap Singh, brother of Natha: 
Singh, had also not resided in Khizara- 
bad for a considerable period, but had 
gone to another village and married a 
Chamar woman there. Kishan Singh 
was the son of Partab Singh from that 


€883 Kishen Sihgh V. Sadhd (Abdol Qadir, J,) Lahore 521 


vraman. After Sarup Singh’s death, it 
seems, his land‘ had been mutated in 
favour of his two sons and Kishen 
Singh had got the share of his father 
after some dispute. When Natha Singh 
died, the revenue authorities mutated 
the share of Natha Singh in the land of 
Sarup Singh- in favour of Sadhu. A 
suit to challenge this mutation and to 
challenge the statute of Sadhu, who was 
a minor at the time, was brought by 
Kishen Singh, who alleged that Sadhu 
was not the son of Natha Singh and 
that he was entitled to Natha Singh’s 
land as his nearest heir. The trial 
Court decreed the plaintiffs claim and 
Sadhu appealed. The learned District 
Judge accepted the appeal and dis¬ 
missed the plaintiff’s suit with costs 
throughout. The plaintiff, Kishen Singh 
preferred a second appeal to tliis Court, 
which has been argued before me by 
Mr. N. C. Pandit. I have also heard 
Mr. Tek Chand for the respondent. The 
sole question in this case is whether 
Sadhu has been proved to be the son 
of Natha Singh or not. The finding of 
the learned District Judge on this point 
is as follows; 

“ The principal fact which emerges from the 
evidence is that Natha Singh treated Sadhu Singh 
as his legitimate son and that he was accepted by 
the village as such. The general presumption of 
law is in favour of the legitimacy and it is for the 
person denying this to produce at least some 
prima facie indication to the contrary before the 
person whose legitimacy is questioned bo put to 
strict proof of his legitimacy. The treatment ac¬ 
corded to Sadhu Singh by his father is in itself 
valuable evidence of his paternity and legitimacy 
and as there is no evidence at all in rebuttal, I 
consider that his claim to be the legitimate sou of 
Natha Singh should be accepted.” 

Mr. Tek Chand raises a preliminary 
objection that the finding is one of 
fact and cannot be challenged in second 
appeal. Mr. N. C. Pandit replies by 
urging that the finding is vitiated by 
the circumstances given below: (1) that 
the lower appellate Court wrongly al¬ 
located the onus of proving that Sadhu 
was not a legitimate son of Natha 
Singh on the plaintiff; (2) that the 

learned District Judge relied on a 
general presumption which does not 
exist independently of S. 112, Evidence 
'Act;- (-3) that he erred in stating that 
. there was no evidence at all in rebuttal. 
I will dispose of the last point first. 
My attention has been drawn to the 
evidence produced on behalf of the 
piaintiffy but that is. absolutely uncon¬ 
vincing and' worthless, and I. think the 
4t^tned District Judge wa& justified in 
Igying that there -was no evidence^ in 



rebuttal, as there was no evidence worth 
the name. 

As to point No. 2, it is urged that 
there is hardly any presumption of law 
in favour of legitimacy, except in cases 
covered by S. 112, Evidence Act, where 
it is shown that the alleged father and 
the mother of a person claiming to l)e 
their legitimate child were living as 
husband and wife. I think that Mr. 
Pandit’s contention is correct to this 
extent that in the present case there is 
no reliable proof as to who the mother 
of Sadhu was and whether she and 
Natha Singh lived as husband and wife.. 
The presumption in favour of the legi¬ 
timacy of Sadhu therefore is not based 
on the presumption mentioned in S. 112, 
Evidence Act, but it is based on the 
evidence of the acknowledgment ]>v^ 
Natha Singh that Sadhu was his son 
and his treatment of him as such. Mr. 
Tek Chand relies on Mohahbat Alt 
Khan v. Mohammad Ibrahim Khan (1;, 
where it has been held by their Lord- 
ships of the Privy Council that when 
acknowledgment by the father is proved, 
the onus is on those who deny a mar¬ 
riage to prove that no marriage had 
taken place. He also refers to a deci¬ 
sion of the Madras High Court in 
Krishna Rao v. Rajah of Pitta pur (2).. 
which says that where a child estab¬ 
lishes the possession of filiation, wliich 
is the acknowledgment of the parents 
and habit and repute, everything must 
be presumed in liis favour. In the pre¬ 
sent case there is reliable evidence on 
the record, particularly the testimony of 
Indar Singh, Zaildar, that Natha Singh 
brought Sadhu with him and told the 
village people that he was his son. 
It is also shown that he treated him as 
his son and that is the main evidence 
in his favour wliich has been believed 
by the lower appellate Court. In my 
opinion the finding of the lower ap¬ 
pellate Court based on this evidence, 
wliich it had a perfect right to believe 
and which I think lias been rightly 
believed, is a finding which must be. 
taken as conclusive in this case. 

On the above view of the facts, it is 
hardly necessary to discuss the question 
01 onus. I may say, however that I am 
inclined to agree with the learned Dis¬ 
trict Judge in thinking that in order 
to succeed in his suit it was for the 
plaintiff to establish that he was the 
nearest heir of Natha Singh. He liad 
therefore to show how Sadhu, who was- 
by acknowledgment liabit and repute the 

1. AIR 1929 P O 135=117 I C 17=56 I A 201= 

10 Lah 72& (PO). 

2. AIR 1927 Mad 783=102.10 718. 

♦ 
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son of Natlia Singh, was to be excluded 
by him. As a matter of fact Kishen 
Singh did not assert in his plaint that 
Sadhu Singh was an illegitimate son of 
Xatha Singh. The evidence produced 
by him is to the effect that Natha Singh 
never brought Sadhu with him. Tliis 
•evidence has been disbelieved. Even if 
it be assumed tliat when Kishen Singh 
denied that Sadhu was the son of Natha 
Singh, he denied by implication his 
legitimacy as well, the burden of prov¬ 
ing illegitimacy was on him, which he 
has not been able to discharge at all. 
Reference has been made in this con¬ 
nexion by Mr. Tek Chand to Jang 
Bahadur Singh v. Ram Sundar Singh 
t 3^ which holds that where evidence 
has been given on both sides and the 
evidence on one side has been afhrma- 
ii\-ely believed, no question of the bur¬ 
den of proof arises. I tliink this decision 
■\\-ould have helped the respondent, even 
it I had held that the question of onus 
had not been correctly decided by the 
leained District Judge. This appeal is 
therefore dismissed with costs and the 
decree of the lower appellate Court is 
maintained. 

M N. Order accordinaly. 

3 . (1917) 3S I O sit! 
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Bhide, J. 

'Mt. Ishro — Plaintiff—Appellant. 

v. 

Naubat Bat and others —Defendants 

— Respondents. 

Second Appeal No. 729 of 1932, De¬ 
cided on 19th December 1932, from de¬ 
cree of Diet. Judge, Rawalpindi, D/- 
29th January 1932. 

Transfer of Property Act (1882), S. 55 (4) 

— Vendee dispossessed by decree in sub¬ 
sequent pre emption suit—Suit by vendor 
for unpaid purchase money—Vendee is not 
entitled to set off expenses incurred in con* 
testing pre-emption suit. 

Soon iifter a sale, vendees were dispossessed 
in pursuance of a decree in a pre-emption suit in 
respect of their sale. In a suit by the vendor 
against vendees for the balance of purchase 
money for which the vendees bad executed pro¬ 
missory notes, the vendees sought to set off the 
expenses incurred by them in contesting the 
pre emption suit on the strength of a covenant 
contained in the sale-deed: 

Held ; that the covenant should be reasonably 
interpreted in view of all the circumstances of 
the case, that it was merely intended to cover 
■defect of title and that it did not cover any loss 
resulting from a pre-emption suit: 111 P i? 1908 
andyl/P 1926ia/i I82,l>ist. IP622 C2; P623C1] 

Nawal Kishore — for Appellacfc. 

Gobind Das —for Respondents. 


Judgment. — On -,29th September 
1927, Mt. Ishro sold certain land to 
Naubat Rai and Hakumat Rai for 
Rs. 3,000. Rs. 660 were paid to her 
in cash, while for the rest the vendees 
executed a promissory note in her 
favour. A pre-emption suit was insti¬ 
tuted by one Nanak Chand with respect 
to the sale. The trial Court granted a 
decree on payment of Rs. 600, but on 
appeal the amount payable by the pre- 
emptor was raised to Rs. 2,502. Naubat 
Rai and Hakumat Rai were thus de¬ 
prived of the land as a result of the 
pre-emption decree. Mt. Ishro there¬ 
after filed a suit against Naubat Rai 
and Hakumat Rai for recovery of 
Rs. 2,340, with interest on the basis of 
the promissory note executed by them 
in her favour. Naubat Rai and Haku¬ 
mat Rai claimed in this suit inter alia, 
a sum of Rs. 750 by way of set off 
on account of the expense incurred by 
them in the pre-emption suit. They 
based their claim on a covenant in the 
sale-deed. This claim has been allowed 
by the learned District Judge and Mt. 
Ishro’s claim has been decreed in part 
only. From this decision, Mt. Ishro 
has filed a second appeal. The sole 
contention put forward in tMs appeal on 
behalf of the appellant is that the 
cov’cnant in the sale-deed on which 
the respondent’s claim to expenses in 
the pre-emption suit was allowed has 
been misconstrued and the aforesaid 
sum of Rs. 750 should not have been 
allowed. This recital in the sale-deed 
bearing on this point runs as follows: 

''Agar kisi nukas-i-kannni ya kisi tcajali se 
jaidad niohia bala vtnsJUarian ke kabza se 
nikal jaxoe to kill zare beh tarikh nikal jane 
kabza itiushtarian ko wapas iindal talab ada 
karungi, jis ka mokhaza muziharra baya ki 
har kisam jaidad xoa zat-i-khas par Jioga.*’ 

The learned District Judge was ap¬ 
parently inclined to think that the co¬ 
venant was merely intended to coyer 
defects of title, but considering the view 
taken in Khonmon Bibi v. Shahmali (1), 
and A. /. R. 1926 Lah. 182, he felt 
himself bound to uphold the respon¬ 
dents’ claim. The learned counsel for 
the appellant urges that these rulings 
have been misunderstood and that the 
covenant referred to above did not cover 
expenses in the pre-emption suit. There 
is no doubt that the words “Ya kia 
wajah se” occurring in the sale-deed 
are very wide, but they must be 
sonably interpreted in view of all the 
circumstances of the case. They 
not, for instance, be taken to mclude 
unlawful dis possession though literally 

1. (1903) 111 P R 1908. 
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itRfc words might possibly cover such 
a' case. The ledrned counsel for the 
appellant has distinguished in Khonnion 
Sibi V. ShahmaU (1) and A. /. R. 
1926 Lah. 182, on the ground that in 
these cases there was a clear reference 
to loss resulting from suits by other 
persons (though there was no specific 
reference to pre-emption suit). It is 
also pointed out that in the former 
riding the vendor had only recently 
purchased the property and her own 
title was yet liable to be defeated by a 
• pre-emption suit. In the present case 
it is important to note further that aU 
that the covenant relied on says is that 
if the vendees were dispossessed, the 
vendor would be liable to refund the 
•whole of the purchase money. Now, if 
the parties had in their mind the pos¬ 
sibility of dispossession as a result of a 
pre-emption suit the plaintiff could not 
be expected to agree to any such con¬ 
dition. For, if the vendees were dis¬ 
possessed of the land by a pre-emptor, 
the latter would have to pay purchase 
money or market price as found by the 
Court. There could therefore be no 
necessity for refund of the whole of the 
purchase money in that case. This is, 
in my opinion, an important distinguish¬ 
ing feature of this case and in view 
of it, I hold that the covenant in 
question did not cover any loss re¬ 
sulting from a pre-emption suit. This 
feature is also sufficient to dis¬ 
tinguish the other case cited on behalf of 
[ the respondents. I accept the appeal 
and adding the sum of Rs. 500 (the 
.amount claimed in this appeal) to the 
•.amount decreed by the learned District 
Judge, grant plaintiff a decree for 
Rs. 1,386 only with proportionate costs 
throughout. 

jK.S. Appeal accepted. 
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Tbk Chanb, J. 

Bishambhar Das — Plaintiff — Peti¬ 
tioner. 

v. 

Katha Singh — Defendant—Opposite 
• Party. 

Civil Bevn. Petn. 622 of 1932, De¬ 
cided on 19th January 1933, from decree 
of Sub-Judge, Third Class, Kasur. 

(ft) Contract Act (1872), S. 74— Bond otipu^ 
lating no charge of interest if principal paid 
on certain date and in default interest at 
certain rate, is not penal. 

t ■SVhemft^oredltoc-plointifi shows a conoessjon to 
^ thajb if he paid the amount on a 

'^l&in'speelfled date no interest would be charged 
In^Ah^hO^jWIed to a^ himself of the con* 


Singh (Tek Ohand, J.) Lahore 623 

cession ho would be liablo to p.-iy interest at stipu¬ 
lated rate from tho date of the bond, suc h condi¬ 
tion cannot be said to be in the nature of the 
penalty and cannot bo relieved against under 
B. 74, Contract Act, or on equitable grounds. 

LP 624 0 13 

(b) Debtor and Creditor—Debtor making 
extra payments voluntarily under mistake of 
law cannot claim refund — Contract Act 
(1872). S. 72. 

Where a debtor alleges that ho overpaid his 
oieditor under a mistake of law but makes tho 
payment voluntarily he is not entitled to claim' 
a refund of it: AIE 1920 Bom 102 and Alii 1930 
Bom iSO, Ref. LP 624 C 1] 

Amar Nath Monga —for Petitioner. 

Bam Saraw—for Opposite Party. 

Judgment ,—This petition arises out 
of a suit for the recovery of Rs. 33 
instituted in the following circum¬ 
stances. The defendant owed Rs. 1,180 
to the plaintiff on account of various 
debts due by him, which carried in¬ 
terest. On 21st January 1928 the de¬ 
fendant executed a bond in favour of 
the plaintiff for Rs. 1,180 agreeing to 
pay it in two instalments. It was 
stipulated that if the instalments were 
paid on the due dates no interest would 
be cliarged, but in case of default, 
interest would be payable at a certain 
specified rate. The defendant failed to 
pay the instalments on the dates fixed. 
About a year after the execution of the 
bond, he mortgaged certain lands be¬ 
longing to him to one Narain Singh and 
authorized the mortgagee to pay to the 
plaintiff Rs. 2,000, out of the mortgage 
money- The mortgagee accordmgly paid 
Rs. 2,000 to the plaintiff on 16th De¬ 
cember 1929. In April 1932 the plain¬ 
tiff brought a suit for recovery of 
Rs. 33 alleging that after giving credit for 
Rs. 2,000 which he had received on behalf 
of the defendant from the mortgagee, 
the sum sued for was still due to him. 
The defendant admitted the execution 
of the bond and the payment of Rupees 
2,000, but pleaded that really Rs. 1,802 
only was due on the bond and the 
plaintiff had been paid Rs. 198 in 
excess. He accordingly claimed a re¬ 
fund of this sum, and paid court-fee on 
this claim. The learned Judge, Small 
Cause Court, held that the condition, 
that on default of the payment of the 
instalments interest would be charged, 
was penal, that Rs. 198 had been paid 
in excess, and that the defendant could 
claim a refund of that^ sum. As the 
learned Judge was deciding the case a^ 
a Court of Small Causes, and as such 
he could not entertain a claim for more 
than Rs. 100, he dismissed the plain¬ 
tiff’s claim, but passed a decree m 
favour of the defendant against the 
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plaintiff for Rs. 100, leaving the par¬ 
ties to bear their own costs. 

plaintilf has filed a revision in 
this Court and on his behalf it has 
been contended that: (1) the condition 
as to payment of interest was not penal, 
and (2) in any case, the defendant liav- 
ing voluntarily paid Rs. 2,000 and that 
no misrepresentation, coercion or mis¬ 
take of fact having been alleged or 
proved, he was not entitled to claim a 
refund. As has been pointed out al¬ 
ready, the debts originally due by the 
defendant to the plaintiff carried in¬ 
terest, but the plaintiff showed a con¬ 
cession to the defendant that if he paid 
the amount on certain specified dates 
no interest would be charged, but that 
if he failed to avail himself of the 
I concession he would be liable to pay 
[interest at the stipufated rate from the 
■ date of the bond. Such a condition 
I cannot be said to be in the nature of 
a penalty and cannot be relieved against 
under S. 74. Contract Act, or on equi¬ 
table grounds. The first contention is 
therefore sound and must be upheld. 

In this view of the case it is not 
necessary to enter into a detailed exa¬ 
mination of the second point raised by 
the petitioner. It may howev^er be 
pointed out that the payment of Rupees 
2,000, is not alleged to have been made 
under misrepresentation, fraud or coer¬ 
cion on the part of the plaintiff, nor is 
any mistake of fact alleged. All that is 
contended is that the amount was paid 
under a mistaken notion of law, that the 
: condition as to the payment of interest 
on the date of the bond was penal. 

! E\en if this were so, the payment was 
jmade voluntarily and as such the de- 
t fendant is not entitled to claim a refund 
jof it. As observed by Pollock in his 
Law of Fraud in British India (p. 128) 

“ the man who has chosen to Judge his own cause 
upon all the facts, and has decided against him* 
self, cannot appeal to the Court against his own 
judgment, whether it was well-informed or not.” 

See also to the same effect Wolf & 
Sons V. Dadiba lOiemji (1) and Mani 
LaL Lalliibhai v. Chanda Lai (2) I 
therefore accept the petition, set aside 
the judgment and decree of the Court 
below and in lieu thereof pass a decree 
in favour of the plantiiff for Rs. 33 
with proportionate costs. 

m.n. Petition accepted. 

J. .\IR 1920 Bom 192=58 I C 465=44 Bom C31. 

2. AIR 1930 Bom 430=125 I C 907. 
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Addison and Bhide, JJ. 

Gajindar Singh and another —Plain- 
tiffs—Appellants. 


▼ » 

Balwant Kaur and others —Defendants 
—Respondents. 

First Appeal No. 700 of 1926, Deci¬ 
ded on 21st February 1933. 

(a) Hindu Law — Alienation*~Hecessity**— 
Proof must be strict in case of transfers by 
females 

In the case of a sale by a widow stricter proof 
of necessity is required than in the case of a male 
proprietor. [p 526 0 2] 

Hindu Law—Widow—Legal necessity— 
oikh Jats Pilgrimage is not necessarily 
necessity. 

According to the religious notions of Sikh Jats- 
pilgrimago by a widow is not necessarily consi¬ 
dered beneficial to the soul o£ a deceased husband. 

, , LP 526 0 11 

(c) Limitation Act (1908), S. 7—Suit by 
reversioners to challenge alienations is re¬ 
presentative—Time begins to run from datfr 
of alienation if there is one reversioner com¬ 
petent to sue—Hindu Law. 

A suit by a reversioner to challenge an aliena¬ 
tion by the female limited owner is a representa¬ 
tive one and it follows that if there is at the date 


of the alienation a reversioner who is competent 
to challenge it, but fails to do so within the period 
of limitation, the result is binding on the whole 
body of reversioners, whether minors or other¬ 
wise: AIR 1927 Mad 2l6; AIR 1919 Afad 911 
(FB)and AIR 192^ Lah Rel on; AIR 1927 
Lah 348, Dist. [P 627 0 1] 


Badri Das and Amarnath Chopra — 
for Appellants. 

J, N. Aggarwal and L. Kaput —for 
Respondents. 

Bhide, J. — The following short 
pedigree table will be useful for the 
purposes of this appeal, 

HARI SINGH=MAI DAN KAUR 

} 

Rani Prem Kaur 

I 

K. Narain Singh 

I 1 ^ i 

Havnam Singh Autnr Singh Kishuan Singh 
I Defendant 11. \ ' 


I I I 1. 

Mt. Balwant Suraj Kuai* Gajindar Kashmiris 
Kuar defendant 2 Singh Singh ' 

defendant 1 Plaintiff 1 Plaintiff If 

Plaintiffs, Gajindar Singh and Kash- 
mira Singh sued for a declaration that 
the sale of 866 kanals 84 marlas ot 
land made by defendants ”l and 2 in 
favour of defendant 3 by a registered 
deed on 11th December 1920, shall not 
affect their reversionary rights. Aftet 
the sale, Autar Singh, defendant 11 
sued for pre-emption of the land and 
obtained a decree, but sold it again ini 
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favour of defendants 4 to 10. who wcic 
thus the real cohtestinp: defendants in 
the case. The plaintiffs’ suit was based 
on the usual allegations that the land 
in dispute was ancestral and that the 
sale in question being without valid 
necessity and consideration was invalid 
according to custom. These allegations 
were denied by the contesting defen¬ 
dants. The learned Senior Sul>ordinatc 
Judge who tried the case found the 
material issues against the plaintiffs and 
■dismissed the suit with costs from this 
-decision the plaintiffs have appealed. 
The learned counsel for the appellants 
has challenged the correctness of the 
learned Senior Subordinate Judge’s find¬ 
ings both as regards the ancestral cha¬ 
racter of the property and the necessity 
and consideration for the sale. As to 
the first point, the sale being by widows 
the question whether the property was 
or was not ancestral would ordinarily 
have been immaterial; but it is alleged 
on behalf of the defendants that a part 
of the property was gifted by Harnam 
Singh in favour of defendant 1 and 
hence tlie alienation was valid at least 
as regards her share. It is therefore 
necessary to examine this question. 

The plaintiffs’ position was that the 
land in dispute was gifted by Mai Dan 
Xaur in favour of K. Narain Singh 
her grandson and fell to the share of 
his son Harnam Singh on partition. (His 
Lordship after considering the evidence 
held reversing lower Courts finding). I ac¬ 
cordingly hold that the land in dispute 
was ancestral and the alleged gift in 
favour of Mt. Balwant Kaur being in- 
■\"alid against the plaintiffs (as held in 
the previous case) they have a locus 
standi to challenge the alienation of the 
whole of the land included in the sale- 
deed of 11th December 1920. I now 
pass on to the next question as regards 
the necessity and consideration for the 
Bale. I may say at the outset that the 
passing of the consideration was not 
disputed before us an^ the only point 
that needs discussion is therefore whe¬ 
ther there was any legal necessity to 
justify the sale. It would appear from 
the terms of the sale-deed that the con¬ 
sideration was as follows: 

(fv) Rs. 80,000 left with the vendee for payment 

to prior mortgagees; 

'(b) Rs. 1,000 for payment to one Bur Singh 

•on account of a debt owed by 
Mt. Suiaj Kaur; 

(c) Rs, 1,500,to bo spent on a pilgrimage ac* 

cording to an oral will of Harnam 
Singh for the benefit of his soul; 
.. (d) Rs. 500 for expenses of registration, etc 

* f ♦ 

Rs. 8^,000. ' 


The existence of the prior mortgages 
referred to in (a) is not disputed: l>ut 
at the date of the sale, the mortgagees 
were apparently in possession: vide re¬ 
cital in the sale-deed dated 28th April 
1922, at p. 84 of the Printed Record, 
and it is not shown that the widows 
were benefited in any way by the sale 
so far as the previous mortgages were 
concerned. It was alleged by the con¬ 
testing defendants in their written state¬ 
ment that the whole of their land was 
under mortgage, that about Rs. 4,000 
per annum had to be paid by way of 
interest, that the widows had nothing 
to live on and hence the sale was bene¬ 
ficial. But the learned counsel for the 
respondent was unable to point out any 
evidence to support these allegations. 
The sale-deed itself shows that a good 
deal of land was still free from mort¬ 
gage at the date of the sale and the 
area of this unencumbered laud was 
reduced to only 149 kanals by virtue 
of the sale. The allegation that Rupees 
4,000 per annum liad to be paid by 
way of interest is not substantiated. As 
shown above the mortgagees had al¬ 
ready taken possession of the land. Ac¬ 
cording to the terms of the principal 
mortgage-deeds, profits of the land were 
to be taken to cov'er interest! on the 
mortgagees’ taking possession: vide, 
Exs. D-1 and D-14. The remaining 
mortgages were in the nature of addi¬ 
tional charges. Possibly there was some 
interest running on them, but the 
amount could not have been very large. 
The land was now irrigated by canal 
and the income therefrom must have 
substantially increased. It is significant 
that even the sale-deed does not say that 
the sale was necessitated owing to 
heavy interest charges or the paucity of 
income. It is well established tliat in 
the case of a sale by a widow stricter 
proof of necessity is required than in 
the case of a male proprietor; but no 
attempt has been made to adduce evi¬ 
dence to show that there was any real 
necessity for the sale. Even if the 
widows were unable to redeem the pre¬ 
vious mortgages, they could easily Iiave 
left them alone. It does not therefore 
appear that so far as this item is 
concerned, there was really any neces¬ 
sity to justify the sale. 

In support of the next item, the only 
evidence relied, on is an oral statement 
of Aziz Singh, D. W. 17. There is no 
reliable evidence to show tliat any. such 
debt was actually owed by Mt. Suraj 
Kaur. As^to the third item, also, there 
is no evidence as regards the alleged 
oral will of Harnam Singh, Nor is 
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there any evidence to show that any 
pilgrimage was in contemplation or that 
such a pilgrimage was actually made. 

Balwant Kaur was in the witness 
box: but even she did not say tliat 
^ny such pilgrimage was contemplated. 
All tna.t she snys is that she received the 
money “for expenses.” The parties are 
Sibh^ Jnts and it is not shown that ac¬ 
cording to their religious notions a 
pilgrimage by a widow is considered 
beneficial to the soul of a deceased 
husband and that a sum of about 
Rs. 1,500 would have been needed for 
/the purpose. The necessity mentioned 
for this item appears to me to be ficti¬ 
tious. The last item as regards the 
expenses of the deed must stand or fall 
with the others and needs no discussion. 
No necessity for the sale having been 
established so far as the first three items 
are concerned the sale must be held to 
be ^ invalid so far as the reversionary 
rights of the plaintiffs are concerned. 

The learned counsel for the respon¬ 
dents urged that the sale was accepted 
as valid by Autar Singh, one of the re¬ 
versioners (who sued for pre-emption as 
stated already) and from this fact neces¬ 
sity should be presumed. But Autar 
Singh’s evidence shows that he really 
brought the suit at the instance of the 
contesting defendants, to whom he trans¬ 
ferred the land at a considerable profit, 
immediately on obtaining a decree. 
.■\utar Singh has not deposed that there 
was any necessity for the sale and has 
on the contrary said that he himself 
advised the plaintiffs to bring the pre¬ 
sent suit. Autar Singh’s acceptance of 
the sale is therefore of no value in the 
circumstances. The learned counsel for 
the; respondents next referred to Sri 
Krishan Das v. Nathu Ram (1) in 
^vhich it was held by their Lordships of 
the Privy Council that the real question 
for consideration in such cases is whe¬ 
ther the sale itself was justified by 
necessity and that the mere fact that a 
portion of the consideration was not ap¬ 
plied to necessary purposes is no ground 
for setting aside the sale. But this 
ruling cannot help the respondents in 
the present case in any way as it has 
been found that there was no necessity 
at all to sell the land. The sale having 
been found to be invalid, it is necessary 
to consider whether the vendees can 
take their stand on the previous mort¬ 
gages referred to in the sale-deed. It 
appears that there were altogether five 
mortgage transactions three by Harnam 
Singh and two by his widow, Mt. Bal- 
l" AIR 1927 P C 87=100 I C 130=54 I A 79= 

10 All 149 (P C). 




want Kaur, the details of which were 
as follows: ^ 

(a) ^rortg.age-deod dated 30th Au¬ 
gust 1910, by Harnam Singh in £a- 
vour of Kirpal Singh (Ex. D-1) Rs, lO.OOa 

(bj Mortgage-deed dated 22nd April 
1912, by Harnam Singh in favour of 
Kirpal Siiigh (Ex.D 3) Ite. 5 22 *^ 

(c) Mortgage-deed dated Srd August 
1912, by Mt. Balwant ICuar in favour 

of Kirpal Singh (Ex. D-14). Rs. 3,500 

(d) Mortgage-deed dated 6th Febru¬ 
ary 1914, by Harnam Singh in favour 

of Kirpal Singh (Ex. D-9) Rs. 3,71& 

(e) Mortgage deed dated 24th Sep¬ 
tember 1919, by Mt. Balwant Kaur in 
favour of the sons of Kirpal Singh 

(Ex. D-15). Rs. 2^160 

Total Rs. 25,687. 

The contention of the plaintiffs-ap- 
pellants was that these mortgages were 
also invalid as neither Harnam Singh, 
nor Mt. Balwant Kaur had any legal 
necessity to enter into these tran¬ 
sactions. It was urged that Harnam 
Singh and Mt. Balwant Kaur had ample 
income and had no necessity to incur 
debts and that Harnam Singh was in 
fact a debauchee and had incurred the 
debts for immoral purposes. These al¬ 
legations were denied by the respon¬ 
dents and it was further alleged on their 
behalf that the first four mortgageswere 
at any rate barred by time under the 
Punjab Act 1 of 1920 at the date of 
the present suit and the plaintiffs could: 
not therefore challenge them. The 
learned counsel for the plaintiffs on the 
other hand contended that the plain¬ 
tiffs were minors at the date of these 
alienations and had a right to challenge 
them. It is common ground that limita¬ 
tion as regards these alienations is 
governed by Punjab Act 1 of 1920 and. 
the decision of the question turns on 
the interpretation of S. 6 of that Act,, 
which runs as follows; 

“Notwithstanding anything herein contained,, 
any suit for which the period of limitation pres¬ 
cribed by this Act, is shorter than the period of 
limitation prescribed by the Limitation Act 1908, 
or by the Punjab JCiimitation (Ancestral Laud 
Alienation) Act 1900, may be instituted within- 
the period of one year next after the commence¬ 
ment of this Act, or within the period prescribed 
for such suit by the Limitation Act 1908, or by 
the Punjab Limitation Act (Ancestral Land 
Alienation) Act 1900, whichever period expires- 
first.” 

Punjab Act 1 of 1920 came into- 
force on 28th May 1920. -The period of 
grace of one year granted by S. 6 there¬ 
fore expired on 28th May 1921. The 
present suit was instituted on 9th Janu¬ 
ary 1922, i. e., after the lapse of this 
period of grace. But the learned coun¬ 
sel for plaintiffs-appcUants contended 
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that as the plaintiffs were minors at 
the date of the alienations and also^ at 
the date when the period of limitation 
prescribed by Punjab Act 1 of 1920 
came into operation they are entitled to 
sue witliin three years after attaining 
majority accor^ng to.the provisions of 
Ss. 6 and 8, Limitation Act. The reply 
of the learned counsel for the respon¬ 
dents was that the cause of action in 
respect of the right to challenge the 
alienations in question was a joint one 
as regards all the reversioners, that 
several of the reversioners were majors 
and were competent to sue at the <^te 
of these alienations and hence time 


began to run against them all and that 
consequently the minority of the plain¬ 
tiffs could not help them. In support of 
this contention the learned counsel re¬ 
ferred to the principle laid down by 
their Lordships of the Privy Council in 
Venkata Narayana Pillai v. Subham- 
mat (2) and also to Varamma v. Gopala 
Dasayya (3) and A. /. R‘ 1927 Mad. 
216. The proposition of law that a suit 
by a reversioner to challenge an aliena¬ 
tion in cases of this type is a represen¬ 
tative one is now well established and 
it follows almost as a corollary from 
this that if there is at the date of the 
alienation a reversioner who is com¬ 
petent to challenge it, but fails to do so 
within the period of limitation, the re¬ 
sult is binding on the whole body of 
reversioners. The learned counsel for 
tho appellants did not attempt to chal¬ 
lenge these propositions, but merely 
sought to distinguish the present case 
on the' "ground of the minority of the 
plaintiffs. But the minority of the plain¬ 
tiffs cannot help them as the period of 
limitation began to run against the 
whole body of reversioners, some of 
them at any rate being majors when the 
alienations were effected. This was the 
view taken in A. I. /?. 1927 Mad. 216 
and sefems to be in accord with the pro¬ 
positions laid down by the Full Bench 
,of the Madras High Court in Varamma 
V. Gopala Dasayya (3). The view taken 
by the Full Bench of the Madras High 
Court was followed by this Court 
in ChiraghDinw. Abdulla {A). The mere 
fact that the plaintiffs were minors when 
the Punjab Act 1 of 1920 came into 
force does not appear to be material. 
That Act merely cuts down the period of 
limitation a'hd no new cause of action 
arose at the time. The learned co unse l 

' 2^'B 1915 P C I O 298=42 I A 12^ 

88 Mad 406 (P 0). 

8. AIR 1919 Mad 911—46 IC 202=241 Mad 669 
, ATff liaQg Lab 66*=001 C 1039=6 Lab 405. 


for the appellants referred to Masidla 
Khan V. Ghazi Khan (5); but that case 
is distinguishable as it does not appear 
that any major reversioners competent 
to sue were in existence when the cause 
of action arose in that case and con¬ 
sequently the point now under decision 
was neither raised nor decided therein. 
But there are certain observations at 
the end of the judgment which seem 
rather to support the contention of the- 
learned counsel for the respondents. 
After referring to the provisions of 
S. 6, Punjab Act 1 of 1920, the learned! 
Judges remark: 

“The woi-ds quoted above (i.e. tbe words 'not- 
witbstanding anything therein contained” occur¬ 
ring at the beginning of S. 6) were in our opinion- 
intended to govern the period of limitation pres-- 
cribed by the Act, and the object of the section 
■was to prescribe a maximum period of one year 
after the commencement of the Act, for a suit for 
which the period of limitation had commenced to- 
run before the enforcement of the Act.” 

In the present instance, there being 
major reversioners in existence at the. 
date of the first four alienations the 
period of limitation liad commenced to 
run. Consequently as the present suit 
was instituted after the expiry of the 
period of one year allowed by S. 6. 
Punjab Act 1 of 1920, it must be held 
that the plaintiffs liave no right to 
challenge the first four mortgages, 
which were effected more than six years: 
before the date of the suit. In view of 
the above findings it is not necessary, 
strictly speaking, to discuss the question 
of necessity and consideration for the 
first four mortgages, but I propose to 
discuss it very briefly. (His* Lordship- 
after discussing the evidence pro¬ 
ceeded). It will appear from the above 
that there is adequate evidence to estab¬ 
lish necessity in respect of four out of 
the five mortgages. There is no evi¬ 
dence to establish necessity for the 
fourth mortgage dated 5th March 1914; 
but as I have found above, this aliena¬ 
tion was already barred by limitation at 
the time when the present suit was 
instituted. The plaintiffs cannot there¬ 
fore get any relief in respect of this 
mortgage also. 

In the end it may be noted that the 
learned counsel for the appellant con¬ 
ceded that Autar Singh having pre-empted 
the sale in dispute he was estopped for 
challenging the sale and that the plain¬ 
tiffs’ claim must be confined to the half 
share in the land which they will be 
entitled to inherit on the death of the 
widows. On. the above findings I would 
accept the appeal and grant a declara- 

6 . AIR 1927 Lab 848=100 I O 8l7=rf tab 7JI: 
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tion to the plaintiffs that the sale in dis- 


pute shall not affect their reversionary 
rights on the death of the alienors; but 
inasmuch as the five mortgages dis¬ 
cussed above have been found to be 
valid as against them, they will not be 
entitled to recover their half share in 
tlie land in dispute when succession 
opciis out, without payments of the pro- 
])(>itionatc sum due on these niortgages 
to defendants 4 to 10 (vendees) or 
their legal representatives then living 
and redeeming the mortgages according 
to law. The plaintiff's will get half 
tncir costs throughout. 

Addison, J. —I agree. 

Appeal allowed. 

A. I. R. 1933 Lahore 528 
Tek Chand, J. 

C. P. Paston Plaintiff—Petitioner. 

V. 

Najvnb of Bahatoalpur State —Defen¬ 
dant— Opposite Party. 

Civil Revn Petn. 621 of 1932, De¬ 
cided on 18th November 1932, from order 
of Sub-Judge, First Class, Lahore, D/- 
lOth N weraber 1931. 

Civil P. C. (1908). O. 33, R. l—Equity of 
redemption is not asset when money cannot 
be raised on it. 

Property in dispute over which the petitioner 
had an equity of redemption was not in his pos¬ 
session and the defendant set up an adverse title 
having taken up wrongful possession of the same; 

Held : tJiat there was no question of raising 
money on the equity of rodemptiou and that peti- 

y deemed to bo a man of asset: 

AIR 1928 Lah 271, Dist. [p 0 2] 

Shnmair Chand~io\' Petitioner. 

Akhar Ali — for Opposite Party. 

Judement .—This is a petition for 
^vision of the orders passed by S. 
Harnam Singh, Subordinate Judge, First 
Class, Lahore, on 10th November 1931 
and 9th June 1932. By the former 
order the learned Judge dis¬ 
missed the petitioner’s application 
loi permission to sue in forma pau- 
peus, and by the latter he rejected liis 
application for review of the order of 
10th November 1931. The review peti- 
Uon was filed on the ground that the 
Court had omitted to consider the order 
of the High Court dated 8th June 
1928. The learned Judge overruled 
this contention, holding that the copy of 
the aforesaid order of the High Court 
had been produced in his Court after 
the order under review had been passed. 

It appears however that the learned 
Judge was wrong in this assumption. 

A reference to the record shows that 
the petitioner had filed with the amend- 


191S3 

ed plaint on 31st July 1931, a copy 
2 ^, the order of the High Court dated 
8th June 1928 and that it was on the 
record when the Subordinate Judge 

NovemW 

1J931 The petitioner had presented a 
second copy of this order in the pro¬ 
ceedings before the tahsildar who was 
conducting an inquiry into the question 
as to whether the petitioner was pos¬ 
sessed of sufficient means to pay the 
court-fee, and it appears that it was 
this copy to which the learned Judge 
was referring when he dismissed the 
application for review. I hold therefore 
that the order dismissing the applica¬ 
tion for review was based on an erro¬ 
neous assumption and cannot be sus- 
tamed • 

Equally unsustainable is the original 
order dated 10th November 1931, dis¬ 
missing^ the application for permission 
to sue in forma pauperis. The learned 
Judge has observed that on the evi¬ 
dence led before him, which remained 

would have held 
the petitioner to be a pauper for the 
purposes of this suit; but he felt that 
i helpless in face of a rulhig 

of this Court reported as A. /. R. 
1928 Lah. 271, in which it was held 
that the equity of redemption of the 
I^operty for the redemption of which 
the suit was laid was an asset of the 
plaintiff and that unless the plaint^ 
showed that he could not realize any 
money on the basis of this asset, he 
could not be considered to be a pauper. 
That ruling however has no application 
to the facts of the present case. There 
the title of the plaintiff was not in dis¬ 
pute and the suit was for redemption 
of a mortgage. In this suit the plaintiff 
claims to be the owner of the proper¬ 
ties in dispute and alleges that the 
defendant has set up an adverse titlej 
and has taken wrongful possession. Ad¬ 
mittedly, the properties are not in the 
possession of the plaintiff and no ques¬ 
tion of his being able to raise money 
on the “equity of redemption” of these 
properties arose. 

It was however urged by Mr. Akbar 
Ail on behalf of the respondent that 
there were certain other properties which 
the plaintiff had mortgaged to one 
Islam Din and of which the equity of 
redemption “vests” in him, and that 
it was open to the plaintiff to raise 
money on the security of the “equity 
of redemption” of those properties. But 
it is admitted that litigation is going on 
between the plaintiff and Islam Din in 
respect of those properties and that ini 
that suit the plaintiff's allegation is 
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that he had originally mortgaged the 
properties to Islam Din and subse- 
■quently he contracted to sell the equity 
ot redemption to Islam Din, but that 
the latter had backed out of the con¬ 
tract because the property had fallen 
in value. Islam Din lias denied the 
alleged contract to buy the equity ot 
redemption, but has contended that liis 
mortgage charge exceeded the existing 
value of the properties. In these cir¬ 
cumstances it cannot be said with cer¬ 
tainty that the equity ot redemption of 
those houjes still vests in the plaintiff, 
or, even, if it does, it is an asset 
ot a kind on which the plaintiff can 
raise sufficient money to pay the court- 
fee on this suit. I hold therefore that 
the learned Subordinate Judge was in 
error in not deciding the case on his 
view of the evidence led before him 
and in relying on a ruling which had 
no bearing on the facts of the case. 

I therefore accept this petition, set aside 
the orders of the Court below dated 
10th November 1931 and 9th June 
1932, and grant the application of the 
petitioner for permission to sue in forma 
pauperis. Having regard to all the 
circumstances I leave the parties to 
bear their own costs of these proceed¬ 
ings. 

K.S, Petition accepted. 
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Corrib, J, 

Muhammad Khan —Plaintiff—Appel¬ 
lant. 

V, 

Ata Muhammad and others-^ Defen- 

'dants—Bespondents. 

Second Appeal No. 1152 of 1932, 
Decided on 18th January 1933, from de¬ 
cree of Diet. Judge, Attock, D/- IStb 
April 1932. 

Civil P. C. (1908), S. 11—Vendee's suit 
Ageinst vendor successful—Part of property 
pre-empted—Vendor suing vendee and pre- 
.omptor—Suit is barred. 

The vendees successfully brought a suit for 
■possession of the vendor’s properties sold. Part of 
these properties was pre-epipted. The vendor 
^brought a suit for setting aside the original sale 
and urged that he was not barred by res judicata 
.as the pre-emptor was not a party to the previous 
litigation: 

Held : that the addition of the pre emptor who 
merely stood in the shoes of the vendees did not 
.affect the operation of the rule of res judicata and 
'the suit was barred : 64 P i2 1918 and AIR 1982 
Xoft 282, Dw«; AIR 1922 Pat 63, Ref. 

[P 630 C 2] 

H. C. Kumai —for Petitioner. 

'/‘^‘Nand Lai and Krishan Sarup —for 
"^^BpoDdeotB^. 

1983 Ii/67 A 68 


Judgment .— Fateh Khan, father of 
the plaintiff, Muhammad Khan, exe¬ 
cuted^ three sale-deeds for Rs. 99 
each in favour of Mehr Khan and his 
sons, Nur Muhammad and Gul Mu¬ 
hammad, the present defendants, on 
22nd September 1927. Melir Khan and 
his sons brought separate suits for pos¬ 
session on the basis oj the sale-deeds 
against the present plaintiff who raised 
the plea that the sales were without con¬ 
sideration and necessity and were there¬ 
fore void against him as the land was 
ancestral property. Mehr Khan’s suit 
was decreed on 4th March 1929, but 
dismissed on appeal on 22nd July 1929. 
In the other suits, however, a preli¬ 
minary issue had been raised with re¬ 
gard to the ages of Nur Muhammmad 
and Gul Muhammad. Evidence thereon 
was produced and a date fixed for 
orders. On that date the defendant Mu¬ 
hammad Khan absented himself and 
cx parte proceedings were ordered 
against him and the suits were decreed 
against him on 28th March 1929. Mu¬ 
hammad Khan’s application to have the 
decrees set aside was rejected and this 
order was upheld on appeal. On 1st 
March 1930, Ata Muhammad, the 
present appellant, instituted a suit for 
pre-emption against Nur Muhammad 
and Gul Muhammad and obtained a 
decree on 8th October 1930. On 14th 
July 1930, Muhammad Khan in¬ 
stituted the present suit for possession 
of two-thirds of the land against Nur 
Muhammad and Gul Muhammad, on 
the ground that the property was an¬ 
cestral and that the sale by his father 
was void for want of consideration and 
necessity. Ata Muliammad was subse¬ 
quently impleaded as a defendant at 
his own request. The trial Court decreed 
Muhammad Khan’s suit holding that 
the property was ancestral and the 
sale was without consideration or ne¬ 
cessity and the suit was not barred by 
the rule of res judicata. On appeal, 
however, the learned District Judge 
held that the suit was barred as res 
judicata and dismissed the suit with¬ 
out discussing the remaining issues. Mu¬ 
hammad Khan has preferred this se¬ 
cond appeal. 

For the appellant Mr. Kumar has 
contended that the rule of res judicata 
does not apply. His first contention 
is that the subject-matter of the present 
suit is not the same as that of the 
suits by Nur Muhammad and Gul Mu¬ 
hammad and the cause of action is 
different. He argues that the only 
question in the previous suits was 
whether the sale was to be upheld as it 
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had not been set aside, whereas in 
the present case the question at issue 
is the cancellation of the sale. He 
has referred to A. /. R. 1932 La/i. 

179 and A. /. R. 1931 Bom. 187. 

The facts of these cases are not on 
all fours with the present case and 

these rulings have no application. His 
argument has no force as in the pre¬ 
vious cases the question of the vali¬ 
dity of the sales was clearly raised 
by Muhammad Khan. His next conten¬ 
tion is that the previous decision can¬ 
not operate as res judicata as the 

parties in the present suit are not the 
same. Ata Muhammad not having been 
a party to those suits. He urges that 
Ata Muhammad cannot be held to be 
claiming under the original vendee, and 
refers to Lai v. Milkhi (1) in which 
it was held that a pre-emptor docs not 
claim under the original vendees but 
stands in their shoes in respect of 
all rights and obligations arising from 
the sale under which he derived liis 
title. In that case however apparently 
there had been no litigation between 
the reversioners and the original ven¬ 
dees as there has been in this case. 
Reference has also been made to A. 

/. R. 1929 Lah. 589 in which it was 
, held that the right of pre-emption was 
one of substitution and it could not, 
therefore, be said tliat the successful 
pre-emptors are representatives of or 
claim under the orginal vendees and 
thus they could not be bound by the 
decree c^gainst those vendees. In that 
case the original vendees had not estab¬ 
lished their title by litigation and the 
pre-emptors had not been made parties 
in the declaratory suit. In A. /. R- 
1927 Lah. 259 it was remarked that 
the previous judgment could not be con¬ 
sidered res judicata because the parties 
were not the same. The point, however, 
was not discussed at length. In A. /. 
R. 1927 Lah. 900, decided by a Divi¬ 
sion Bench, it was held that, where 
the prior suit was between A and B 
and the subsequent suit was between A 
on the one hand and B and other per¬ 
sons interested in the result of the suit, 
the parties in the two suits not being 
the same the subsequent suit was 
not barred. In A. /. R. 1932 Lah. 
232 it was held that a previous smt 
did not operate as res judicata in 
view of the addition of certain defen¬ 
dants in the case. 

For the respondent it was contended 
that the pre-emptor stands in the shoes 
of the original vendee and therefore 
a decision between the original vendor’s 
1. (1913) 64 P R 191S=5G I 0'454,> 
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representatives and the original vendee 
cannot be attacked afresh merely be¬ 
cause the original vendee’s title had 
now been acquired by the pre-emptor. 
In this connection Kali Dayal v. Umesh 
Par shad (2) was cited; in that case in. 
litigation between a tenant and landlord 
the area of the tenant’s holding had 
been fixed. The tenant’s right was pur¬ 
chased by a tliird party at a Court-sale. 
Subsequently, the auction-purchaser sued 
both the landlord and tenant as regards 
the area on which rent was to be pay¬ 
able. It was held that the rule of res 
judicata operated and the auction-pur¬ 
chaser could have no better title than 
the person through or under whom he 
claimed. In none of the cases cited 
on behalf of the appellant were the cir¬ 
cumstances the same as those of the 
present case. In those cases the new 
parlies were persons who were interested 
in the re-agitation of the question de¬ 
cided on the previous litigation to which 
they had not been parties. Here it is 
only the plaintiff, a party to the pre¬ 
vious litigation, who is interested in 
having the matter re-opened. The pre- 
emptor Ata Muhammad has acquired 
the rights and obligations of the ori¬ 
ginal vendees. These vendees had estab¬ 
lished by litigation, in which the ques-; 
tion of the validity of the sale has 
been raised, their right to this land and 
the mere fact tliat the decree was an 
ex-parte one is immaterial. The plaintiff 
would clearly be barred by that decree 
if he were merely suing the original. 
vendees. The pre-emptor cannot be 
placed in a worse position than the 
.original vendees in whose shoes he 
stands. I am, therefore, of opinion that 
the learned District Judge was right in 
holding that the plaintiff cannot now 
re-agiiate the question. I, therefore, dis¬ 
miss the appeal with costs. 

M N. Appeal dismissed. 

"2. AIR 1922 Pat 63=65 10 266=1 Pat 174. 
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Bhide, J. 

Santa Singh Govind Bam —Plaintiffs 
—Appellants. 

V. 

Kohaii Sivgh-Buta Singh — Defen¬ 
dants—Respondents. 

Second Appeal No. 1791 of 1932,. 
Decided on loth March 1933, from decree 
of Dist. Jadge, Montgomery, D/- 25th 
■July 1932. 

(aj Civil P. C. (1908), S. 105—Order re¬ 
mitting award for reconsideration is not. 
open to appeal. 


1933 Santa Singh v. Kahan Singh (Bhide, J.) 

^ An order romitting an award for roconsidora- 
tion of tbo arbitrators is not open to challenge in 


appeal: Allt 1925 Lah 4G6 and AIR 1921 Lah 
145. Rel on; AIR 1929 Lah 174, Re/. IP 631 0 21 
(b) Civil P. C. (1908), Sch. 2, Para. 14— 
Question referred toarbitration—Arbitrators 
giving only provisional order leaving certain 
question to be decided by Court—Avrard 
should be remitted for reconsideration. 

A suit for rendition of accounts was referred 
to arbitration and the award of the arbitration 
ran as follows: “The plaintiffs in the case were 
actuated by enmity and the arbitrators were 
satisfied that the hundi in question had been 
paid. If, however, the defendant could put in a 
copy of the hundi, a decree should bo passed 
against them in plaintiff’s favour for Rs. 60 with 
proportionate costs. If they could not put in a 
copy, a decree for Rs. 760 with costs should bo 
passed against them in favour of the plaintiffs.” 

Held: that the question as to payment was 
left to be decided by the Court and no decree 
could be passed by tbe Court on the award as 
the question was not finally decided, and as such 
it was incomplete and should be remitted for re¬ 
consideration: 13 J C 161, Dist. LP 531 C 2] 

Airifir Nath Monga —for Appellants. 

Mohsin Shah —for Respondents. 

Judgment. —The material faces relat¬ 
ing to this second appeal may be 

briefly stated as follows: The plaintiffs 
originally filed a suit for rendition of 
accounts against the defendants on 19th 
October 1928. A little later the suit 
was referred to the arbitration of two 
persons named Jhanda Singh and 
Jowala Ram. They filed an award on 
21st April wliicli was to the following 
effect: 

“The plaintiffs in the case were .actuated by 
enmity and the arbitrators were satisfied that the 
hundi in question had been paid. If, however, 
the defendants could put in a copy of the hundi, 
a decree should be passed against them in plain¬ 
tiff’s favour for Rs. 60 with proportionate costs. 
If they could not put in a copy, a decree for 
Rs. 760 with costs should be passed against them 
in favour of the plaintiffs.” 

The learned Subordinate Judge held 
that this award was almost incomplete 
and unsatisfactory and remitted it to 
the arbitrators for reconsideration. In 
the meantime one of the arbitrators 
refused to act and the arbitration was 
superseded. The Court then proceeded 
to decide the case on the merits' and 
holding the' alleged payment of Rs. 700 
on a hundi to be not proved, granted 
the plaintiffs a decree for Rs. 760. 
From this decision an appeal was pre¬ 
ferred to the District Judge who agreed 
with the findings of the learned Subordi* 
nate Judge on merits but was of opinion 
that he was wrong in remitting the 
award to the arbitrators for reconsider¬ 
ation. In the opinion of the learned 
JDistrict Judge, the award purported to 
^ttle the whole suit and could not 
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be considered to be incomplete and 
consequently there was no legal justi¬ 
fication for remitting it to the arbitra¬ 
tors for reconsideration. He, tlicrcforc, 
held that the plainiiffs were entitled 
to a decree for Rs. 60 only and 
accepting the appeal passed a decree 
to that effect in the plaintiffs’ favour. 
From this decision the plaintiffs liave pre¬ 
ferred a second appeal. The learned 
counsel for the appellants has raised 
two main points: (1) that the order 
of the learned Subordinate Judge re¬ 
mitting the award for reconsideration 
was not open to challenge in appeal in 
view of the provisions of S. 105, Civil 
Procedure Code; (2) that the award 
was rightly held to be incomplete 
by the learned Subordinate Judge inas¬ 
much as it was only provisional and 
did not finally decide all the points re¬ 
ferred to the arbitrators. 

Both the contentions appear to me 
to be sound. In support of the first 
contention reliance is placed oxvSiindar 
Singh V. Nighaiya (1) and A. I. R. 
1921 Lah. 145. In Lachinan Singh 
V. Naman (2), a different view ap¬ 
pears to have been taken, but it was 
recognised therein that the case was 
not really distinguishable in principle 
from Siindar Singh v. Nighaiya (1). In 
the latter _ ruling it was held that an 
order setting aside an cx parte decree 
was not opLMt to challenge in appeal 
from the final decree as such an order 
does not affect the merits of the deci¬ 
sion. I am inclined to think, the same- 
principle would apply to the orders 
remitting the award to the arbitrators 
for reconsideration, and the subsequent 
order superseding arbitration, inasmuch 
as these orders have not affected the final 
decision on merits, I am further of opi¬ 
nion that the learned Subordinate Judge 
was right in holding that the award 
was incomplete and unsatisfactory. The 
arbitrators did not finally decide the 
question as to whether the sum of 
Rs, 700. had or had not been paid. 
In one p(art of the award they express¬ 
ed their opinion that the payment had 
been made, but then they proceeded to 
say that if the defendants failed to 
produce a copy of the hundi in Court 
on a particular date, the payment should 
be ^held to be not proved and that the 
plaintiffs should in that case be given 
a decree for Rs. 760. This meant that 
that the question as to payment oj 
R s. 700, was left to the decision ol 
the Court. The Court could not ob- 
viously pass a decree in the terms of 

1. AIR 1925 Lah 466=88 I C 920=6 Lah 94. 

2. AIR 1929 Lah 174=118 I O 434. 
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the award as given by the arbitrators. 
The learned counsel for the respon¬ 
dents referred to Manindra Nath v. 
Alohananda Roy (3); but in that case 
all that was left was simple arithmetical 
calculation, and the case is, therefore, 
clearly distinguishable from the present 
one in which the important ciucstion of 
payment of Ks. 700 had yet to be 
decided. Kven if the copy of the hundi 
wcj'e produced, its genuineness might 
have been disputed and further inquiry 
might have been necessary. It is thus 
clear that the arbitrators cannot be 
said to liavc decided the matters re¬ 
ferred to them finally. I, therefore, 
hold that the learned Subordinate Judge 
was fully justified in reinitting thcaward 
for reconsideration. 

In view of the above findings it 
seems clear that the plaintiffs are enti¬ 
tled to a decree for Rs. 760, as 
found on the merits by both the Courts 
below. I accept the appeal and grant 
the plaintiffs a decree for Rs. 760 
with proportionate costs throughout. 

K.S. Appeal accepted. 

8. (lOl2) 13 i C1 ijr 


A. 1. R. 1933 Lahore 532 (1) 

Broadway, J. 

Nathu and another — Defendants— 
Petitioners. 

V. 

Sarnnn —Plaintiff—Opposite Party. 

Civil Revn. Petn. No. 616 of 1932, 
Decided on 27th February 1933. from 
decree of Second Cbss Sub-Judge, Kan- 
grn. D/. llth May 19.32. 

Husband and Wife—Claim for restitution 
of wife cannot be referred to arbitration— 
Arbitration. 

It is not competent to the Court to delegate to 
arbitrators a suit for the restitution of conjugal 
rights such question being entirely one for the 
discretion of the Court: 37 PR 1895 and ‘IR 
1929 Lah 394, Poll. [P 632 0 2] 

/!/. Tj. Puri —for Petitioners, 

^lehr Cha7id Sud —for Opposite Party. 

Judgment .—The point for determi¬ 
nation in this petition for revision is 
whether the Court below acted legally 
in allowing the suit to be referred to 
arbitration. The suit had been brought 
by one Sarnun against Mt. Muni and 
her father and a man named Nathu 
who claimed to be her husband. The 
plaintiff sued for restitution of conjugal 
rights on the allegation that Mt. Muni 
was his duly wedded wife who had 
' actually lived with him and who had 
been paying a visit to her father 
with his consent but that during the 


course of this visit the father had ar¬ 
ranged another marriage for her with 
Nathu. After the suit had Ijcen institu¬ 
ted the parties agreed to refer the 
matter to arbitration. An award was 
duly made and as no objections had 
been raised to it within the ten days 
prescribed it was made a rule of Court 
and a decree passed accordingly. It 
is against tliis decree that this petition 
has been presented. ] 

Mr. Puri has relied on Hira v. Dina\ 
(1), in which it was held by a Divi¬ 
sion Bench of this Court that it was 
not competent to the Court 
“to delegate toarb'trators the question whether or 
not a claim for the custody of a wife should be 
decreed, such question, especially when either 
party is .a minor, being entirely one for the dis¬ 
cretion of the Court.” 

Tins decision was followed by Addi¬ 
son, J., in Malkha v. Sardar (2). Nc 
authority has been cited by Mr. Mehi 
Chand Sud on the other side and the 
principle enunciated in those two rai¬ 
ling appears to me to be a sound one. 
Following these authorities I accept this 
petition, and set aside the decree pas¬ 
sed on the award. The result will be 
that the suit will be returned to the 
trial Court for disposal in the ordinary 
course. Costs will follow the event. 

K S. Petition a'lnwed. 

T. (1895) 37 P R 1896. 

2. AIR 1929 Lah 394=116 I C 215. 
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Addison and Bhide, JJ. 

Pala Singh and others^ Plaintiffs—* 
Appellants. 

V. 

Mt. Bal Kaur — Defendant—Respon¬ 
dent. 

First Appeal No. 311 of 1927, Decid¬ 
ed on 13bh February 1933. from decree 
of Senior Sub-Judge, Lyallpur, D/- 12th 
November 1926. 

Custom (Punjab)—Plaintiffs claiming suc¬ 
cession along with their deceased mother's 
sister roust prove custom to that effect. 

Whore in a suit for a declaration the plain¬ 
tiffs claimed that they were entitled to two-thirds 
of an occupancy tenancy along with their de¬ 
ceased mother’s sister: 

Held : that the parties in this case being govern¬ 
ed by custom it was the plaintiffs’ duty to estab¬ 
lish that they were entitled to succeed along with 
their deceased mother’s sister. No evidence of 
aov ‘kind having been produced the plaintiffs 
must fail. K ^ LP 633 0 ll 

Nawal Kishore and Manohar Lai for 
Appellants. 

Mehr Chnnd Mahajan, M. A. Majid 
and Nain Sukh —for Respondent. 
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Addison , J . —On 13th April 1899, 
Natha Singh obtained a peasant grant 
of one and a half squares of land from 
Government in CUak No. 235 tt. B. 
Tahsil Jaranwala, District Lyalpur. He 
died on 2nd April 1906, when the 
tenancy was still a tenancy at will. 
The tenancy was mutated in the name 
of his widow Mt. Rup Kaur. She on 
12th Jaunary 1914, acquired occupancy 
rights in the land granted on making 
the usual payments. She died early 
in 1925 and on 15th July 1925, muta¬ 
tion was effected in the name of her 
married daughter Mt. Bal Kaur. She 
had two other daughters Mt. Askor and 
Mt. Indar Kaur, but they pre-deceased 
her leaving three sons who are the 
plaintiffs. These sons appealed to the 
Collector against the mutation in favour 
of their aunt but their appeal was dis¬ 
missed. Thereupon they sued for a de¬ 
claration of their title as regards two- 
chirds of the occupancy tanancy in ques¬ 
tion. They admitted that their aunt Mt. 
Bal Kaur was entitled to one-tliird. 
They claimed as representing their 

mothers. 

Two issues were framed:—- 
(1) Whether S. 36 of Act 5 of 1912is 
a bar to the present suit. (2) Whether 
the plaintiffs can succeed to the pro¬ 
perty in dispute along with the defen¬ 
dant. It was held that the suit could 
proceed but that the plaintiffs had not 
established that they were entitled to 
succeed along with the defendant. The 
plaintiffs have appealed. 

The parties in this case are governed 
by custom and it was therefore the 
plaintiffs' duty to establish that they 
were entitled to succeed along with 
Mt. Bal Kaur, their deceased mother’s 
sister. They have produced no evidence 
of any kind on this question of custom 
and if the personal law of the parties 
is looked at they are not entitled to 
succeed. In these circumstances the suit 
was properly dismissed and 1 would 
dismiss the appeal with costs. 

Bhide, /.—I agree. 

Appeal dismissed. 
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Addison and Bhide, JJ. 

Haidar Sfcofc —Plaintiff—Appellant. 

4 

V. 

Sultan and offers—Defendants—Res- 
pendents. 

First Appeal No, 344 of 1927, De- 
sided on 14th February 1933, from de 
of Senior Sub-Judge, Jhang, D/. 
h Npyember 1926, 


Custom (Punjab)—Village Maghi Sultan in 
Jhang District—Sayyeds are not restricted in 
matter of alienation of ancestral property. 

The powers of Snyyods of Maghi Sultan in tho 
Jhang Distriofc are nob restricted in the matter of 
alienation of ancestral property. It is true that 
there is some indicatien of their following cus¬ 
tom in matters of succession; but the mere fact 
that custom is followed as regards succession does 
not necessarily justify a presumption that it is 
follow'ed in matters of alienation. Hence a suit 
by a Sayyed of the village for a declaration that 
an alienation of ancestral land made ty his 
father should not affect his reversionary rights is 
not maintainable. [P U 2J 

Kishan Dayal and S R. Sawhney — 
for Appellant. 

Abdul Karim and Amar Nath Chona — 
for Respondents. 

Bhide, J .—Haidar Shah, minor son 
of Najaf Shah, a Sayyed of Maghi Sul¬ 
tan in the Jhang District, sued in 
this case for a declaration that an 
enation of ancestral land made by his 
father should not affect his reversionary 
rights. The suit has been dismissed b^ 
the learned Subordinate Judge on the 
ffnding that it was not proved that 
alienor’s powers were restricted in mat¬ 
ters of alienation of ancestral immo 
vable property. From this decision plain 
tiff has appealed. The learned counse. 
for the appellant has taken us through 
the evidence on the record, but I am 
unable to find any adequate ground for 
dissenting from the view taken by the 
learned Subordinate Judge. The burden 
of proof was admittedly on the plaintiff 
to establish the custom relied on. Najaf 
Shah belongs to a Sayyed family winch 
originally came from Sliiraz in Persia 
and presumably followed Muhammadan 
Law at the time. The evidence does not 
show when the family settled down in 
the Jhang District, but considering that 
the members of the family still own large 
shares, it does not appear likely that 
they did so, long before the advent of 
the British rule. 

The whole village belongs to the 
Sayyeds and consequently there was less 
chance of their being influenced by the 
customs of other tribes^ in a short 
period. There is no entry in the Riwaj- 
i-am of the District to show that the 
powers of Sayyeds are restricted in the 
matter of alienation of ancestral pro¬ 
perty. It is true that there is some 
indication of their following custom in 
matters of succession; but the mere fact 
that custom is followed as regards suc¬ 
cession would not necessarily justify a 
presumption that it is followed in niat- 
ters of alienation. It is sig^ficant that 
not a single instance has been proved 
in support of the alleged custom and 
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in the circumstances the oral statements 
of 2 or 3 witnesses, on whom reliance 
is placed, cannot be held to be ade¬ 
quate to establish the custom. It may be 
noted in the end tliat plaintiff’s brothers 
at first sued for pre-emption, and it 
was only, when that suit was dismissed, 
on a technical ground, that the present 
suit was instituted. The fact that plain¬ 
tiff’s brothers accepted the validity of 
the sale and only sued for pre-emption 
at first suggests that they were con¬ 
scious that no such custom, as is 
alleged in the present case, existed. 
In my judgment the suit was rightly dis¬ 
missed and I would dismiss the appeal 
with costs. 

Addison, J. —I agree 

V.S. Appeal dismissed. 

A. I. R. 1933 Lahore 534 (1) 

COLDSTBKAM, J. 

Dasaundha Singh and another — Defen¬ 
dants—Petitioners. 

V. 

Ganda Singh and others —Plaintiffs — 
Opposite Parties. 

Civil Misc Petn. 517 of 1931, De¬ 
cided on 24th February 1933, for grant 
of leave to file a liOtters Patent appeal 
from decree of Tapp, J., reported in 
AI E. 1931 L-^h 637. 

Letters Patent (Lahore). S. 10—Declaration 
can be given only by Judge who passed judg¬ 
ment —S. 26 cannot be invoked in aid — 
Letters Patent (Lahore), S. 26. 

Section 10 requires the deeJuration to be made 
by the Judge \\l)o passed the judgment and no 
other Judge has power to make it. And as S. 10 
does not require the declaration to be made by 
the fligh Court of Judicature, S. 26 cannot help 
iu tliis matter. [p 534 O 1, 2] 

Fokir Chand — for Petitioners. 

Badri Das —for Opposite Parties. 

Order. —This is an application by 
Dasaundha Singh etc., (against whom an 
appeal was decided in favour of Ganda 
Singh etc., by Tapp, J., on 23rd May 
1931), asking for a declaration that, 
the case is a fit one for a further appeal 
in accordance with the provision of 
S. 10 of the Letters Patent of this 
Court. Tapp, J.. is not now a Judge 
of this Court, though he has been a 
Judge in the meantime. 

But that section requires the de¬ 
claration to be made by the Judge who 
passed the judgment and it appears 
therefore that I have no power to make 
it. Mr. Faqir Chand for the applicant 
contends tliat S. 26 empowers any 
Judge of the High Court to make the 
declaration in the absence ot Tapp, J. 
This contention would have force liad 


S. 10 required the declaration to be 
made by the High Court of Judicature. 
But the words of S. 10 clearly pre¬ 
clude me from making it and I am, 
therefore, unable to entertain the appli¬ 
cation. 

"'‘’.S. Order accordingly. 

A. I. R 1933 Lahore 534 (2) 

Tek Chand, J. 

Asghar —Appellant. 

V. 

Jibu and another —Respondents. 

Second Appeal No. 752 of 1928, De. 
cided on 2Bth June 1932. 

Civil P. C. (1908), S. 11— J died—Suit by 
heirs of S and B alleging J, S and B as real 
brothers propounding certain pedigree which 
was held not proved and suit was dismissed 
as S and B not proved to be brothers— 
Subsequent suit by heirs of B claiming to be 
heirs to descendant of S basing claim on, 
same pedigree— B s heirs cannot propound^ 
pedigree being barred by rule of res judicata. 

On the death of J, in a suit brought by the 
heirs of S and B, the plaintiffs contended that B, 
J and S were real brothers and propounded a 
certain pedigree. After examining the evidence 
produced by the parties a definite finding was 
recorded that the pedigree table propounded by 
the plaintiffs had not been proved and that B, J 
and S were not proved to be brothers and on 
that finding the suit was dismissed. In a sub¬ 
sequent suit by the heirs of B alleging to be the 
heirs of the deceased heirs of B propounded the 
same pedigree. 

Held', that the whole of this question was 
directly and substantially in issue in the former 
suit, the persons under whom the parties to the 
subsequent suit claim wore all parties to the 
former litigation and the question was “beard 
and finally decided” by a Court, which had juris¬ 
diction to try the subsequent suit and the plain-' 
tiff in the subsequent suit was barred by the 
rule of res judicata form propounding the same 
pedigree. IP 535 C 2; P 636 0 Ij 

Duni Chand —for Appellant. 

Fairlie —for Respondents. 

Judgment. —The land in dispute was 
the property of one Alia Arain of 
Mauza Kharu Khera in the Ambala Dis¬ 
trict. On Alia’s death it devolved on 
his widow Mt. Sohani, who was suc¬ 
ceeded by their daughter Mt. Janan. 
Mt. Janan has now died and the re¬ 
venue authorities have mutated the land 
in the name of Asghar appellant who 
is the son of Mt. Saliib Jan, whom 
they described as the sister of Mt. 
Janan and a daughter of Alia and Mt. 
Sohani. The plaintiffs have brought the 
present suit for possession of the land 
alleging that they are collaterals of 
Alia in the fourth degree. They have 
further alleged that Asghar’s mother 
Mt. Sahib Jan, was not the daughter'^ 
of Alia. The defendant Asghar has- 



t933 ASGHAR V, JiBTJ (Tek Chand, J.) Lahore 535 


denied that the plaintiffs were related 
to Alia and has further pleaded that 
the question of their relationship was 
tes judicata by reason of the decision 
-of Khwaja Mahmud Hassan, Munsif 
first class, in civil suit No. 3 of 1914 
<iecided on 24th February 1914. The 
learned District Judge has held that 
the aforesaid decision of Khwaja Mah¬ 
mud Hassan is not res judicata against 
the plaintiffs, that on the evidence on 
the present record the plaintiffs have 
i>een proved to be the collaterals of 
Alia of the fourth degree, and that 
Asghar has failed to prove that he 
is the son of a daughter of Alia. On 


these findings the plaintiffs* suit has 
been decreed. Asglvar has preferred a 
second appeal to this Court and the 
first contention raised on his belialf 
is tliat the learned District Judge is 
in error in holding that the decision 
of Khwaja Mahmud Hassan is not res 
judicata against the plaintiffs on the 
question of their alleged relationship 
with Alia. After hearing both counse/and 
examining the record I am of opinion 
that this contention is well founded 
and must succeed. The pedigree table 
propounded by the plaintiffs in the 1914 
case as well as in the present litigation 
is as follows: 




Sarju. 

In 1914 the dispute related to the 
property of Maula the great-grandson 
of Jani who had died without wife or 
•child and the suit was brought by Gu- 
lab, grandson of Bakhshu^ and Shadi 
.and Siraj Din alias Sarju descendants 
of Sheru against Arju, the alleged ad¬ 
opted son of Allah Diya, grandson of 
Jani. It was alleged by the plaintiffs 
m that, case that their ancestors Bakh- 
«hu and Sheru were the brothers of 
Jani, all three of them being the sons 
of Budhu, and as such were entitled to 
succeed to Maula’s estate. Arju con¬ 
tested the suit pleading that the pedi¬ 
gree table propounded by the then 
plaintiff was incorrect and that Sheru, 
Jani and Bakhshu were strangers to 
each other and were not the sons of 
Ba^u. In that litigation Mt. Sohani 
widow of alia had also been impleaded 
as a defendant though she did not 
appear to contest the then plaintiffs’ 
suit. The learned Munsif after examin¬ 
ing the evidence produced by the 
parties recorded a definite finding that 
the pedigree-table propounded by the 
plaintiffs had not been proved and that 
,.BakhBhu, Jani and Sheru were not 
c»(ed to belbrothers. On that finding 
suit was dismissed. ' 


In the present case the learned Dis¬ 
trict Judge has held that, though the 
question of Sheru and Bakhshu being 
the brothers of Jani was directly 
and substantially in dispute in the for¬ 
mer litigation, the further question as 
to whether Bakhshu and Sheru were 
brothers was only collaterally and in¬ 
cidentally in issue, and any finding on 
that point, recorded in that litigation, 
cannot operate as res judicata. In my 
opinion this nice distinction which the 
learned District Judge has drawn does 
•not exist, and his conclusion cannot be 
supported. A reference to the pleadings 
and the judgment of the previous case 
makes it clear that, then, as now, the 
plaintiffs contended that Bakhshu, Jam 
and Sheru were real brothers and their 
success in that litigation depended on 
a finding on this point in their favour. 
I have no doubt that the whole of tliis 
question was directly and substanaally 
in issue in the former suit, as it is 
in this suit. It is not denied that the 
persons under whom the present parties 
claim were all parties to the ffftmer li¬ 
tigation. It is also admitted that in 
1914 the question was “heard and final¬ 
ly decided" by a Court, which had juri^ 
diction to try the present suit. All the 
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conditions necessary to make the provi¬ 
sions of S. 11 of the Ci\dl Procedure 
Code applicable to the case have thus 
been found to exist and it must be 
held that the plaintiffs are barred by 
the rule of res judicata from propound¬ 
ing the present pedigree-table as against 
the defendant-appellant. 

I hold, therefore, tliat the plaintiffs 
arc not collaterals of Alia and have 
no right to succeed to his property. 
On this finding it is not necessary to 
go into the further question as to whe¬ 
ther the defendant-appellant Asghar is 
the son of a daughter of Alia. The 
plaintiffs could have succeeded on the 
strength of their own case, and the 
weaknesses of the defendant’s position 
does not help them. I, therefore, accept 
the appeal, set aside the judgment and 
decree^ of the learned District Judge 
and dismiss the plaintiffs* suit with 
costs throughout. 

R.K. Apj)cal accepted. 
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Bhide, J. 

Makhan Lal —Plaintiff—Appellant. 

V. 

Ghulam Hussain Defendant —Res¬ 

pondent. 

Second Appeal No, 1297 of 1932, 
Decided on 5tb January 1933, from decree 
of Dist. Judge, Jhelum, D/- 13th June 
1932. 

Contract Act (1872), S. 176—Notice under 
S. 176 is not necessary for debt to be due 
and recoverable. 

A notice under S. 17G is not necessary for a 
debt to bo due and recoverable. The section only 
requires notice to be givin before the pledged 
goods are sold; Pijgot v. Cubley, 137 R R 726, 
JCxpl. (^p 536 C 2] 

Harcharan l)as Kumar — for Appel¬ 
lant. 

Judgment. —This appeal was heard 
ex-parte as the respondent failed to 
appear in spite of service. The plain¬ 
tiff sued for recovery of Rs. 1,200 on 
the basis of a mortgage-deed dated 
25th July 1925. The defendant pleaded 
discharge of the debt by two remit¬ 
tances of Rs. 500 and Rs. 195 on 5th 
July 1926, and 14th September 1926, 
by money order, from Persia, where he 
had gone for business. The plaintiff 
admitted the receipt of these, but 
pleaded that those amounts were ap¬ 
propriated to another debt due from 
the defendant. It appears that the par¬ 
ties had dealings from 1922. On 25th 
July 1925, account was taken and 
Rs. 1,050 were found to be due, A 
mortgage-deed (which forms the basis 


of the present suit) was executed for 
Rs. 650 ana a sum of Rs. 400 was 
due in addition for wliich some orna¬ 
ments were pledged. A sum of Rs. 105. 
was borrowed on 3rd August 1925, and 
this was added to the latter debt. Both 
the debts carried interest. Plaintiff’s- 
version is that the two remittances re¬ 
ferred to above were appropriated to¬ 
wards this latter debt and the ornaments 
together with a small balance of Rs. 39 
(the remittances being found to be ia 
excess of the amount actually due) was 
returned. The defendant admitted the 
second account, but pleaded that it had 
been settled by the plaintiff accepting- 
the ornaments in full satisfaction of the 
debts. There was no documentary evi¬ 
dence forthcoming in the shape of re¬ 
ceipts, etc., showing full satisfaction of 
this debt. The learned Judge of the trial 
Court found that the debt for which 
the ornaments had been pledged had. 
not been discharged, but that the plain¬ 
tiff had not actually appropriated the 
remittances towards that debt as alleged 
by him. He held further that the mort¬ 
gage debt had been discharged by the 
remittances and dismissed the suit. On 
appeal, this decision was upheld by the 
District Judge, though on different 
grounds. The learned District Judge 
found that the debt for which the orim- 
ments had been pledged had been dis¬ 
charged before the remittances in ques¬ 
tion were received by the plaintiff and 
therefore there was only the rnortgage 
debt in existence towards which they 
could be appropriated. He held further 
that, even if the other debt were held 
to have been undischarged, it could not 
be said to be due and recoverable as 
no notice had been given under S. 176, 
Contract Act, and consequently the re¬ 
mittances could not be legally appro¬ 
priated towards that debt under S. 60, 
Contract Act. 

The plaintiff has preferred a second 
appeal and the learned counsel for the 
plaintiff has sought to challenge the 
learned District Judge’s decision both 
on facts as well as on law. As regards 
the question of a notice under S. 176, 
Contract Act, I do not think the learned 
District Judge’s view is sound. That 
section only requires notice to be ffi^en 
before the pledged goods are sold. The 
learned District Judge has referred to 
an English ruling, Piggot v. Cubl^ 
(1) in support of his view that the debt 
for which the ornaments were pledged 
was not yet “due” because no noti<^ ot 
demand had yet been given. I 
referred to that ruling and do not fin d 
1 . 187 R R 725. 
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that it lays down any such proposition. 
All that was held in that case was that 
when there is no day stipulated for 
payment or when the stipulated time 
has been subsequently rendered indefi¬ 
nite it is not competent for a pawnee 
to sell the pawned goods without a 
proper demand and notice. On facts 
also the learned District Judge has 
given no clear reasons in support of his 
view that the defendant’s version as 
regards the settlement of the debt for 
which the ornaments were pledged was 
correct. He has merely remarked that 
tile odds were in favour of that ver¬ 
sion ; but he seems to have overlooked 
material evidence in this connexion, 
which is to be found in the mortgage- 
deed itself and his finding is vitiated 
by omission to consider it. According 
CO that deed the mortgage was not to 
be redeemed for two years. It was 
executed on 25th July 1925, while the 
remittances were made in July and 
September 1926. It seems therefore 
dear that these remittances could not 
have been intended to be appropriated 
towards the mortgage debt. It is true 
that some interest was due on the mort¬ 
gage, but that was a much smaller 
amount. I hold in view of this evidence 
that the other debt must have been un¬ 
satisfied at the time when these remit¬ 
tances were made. Consequently it 
would appear that the plaintiff was with¬ 
in his rights in appropriating those re¬ 
mittance towards that debt. The ques¬ 
tion whether the ornaments were re¬ 
turned as alleged by the plaintiff is 
not free from doubt, but it is unneces¬ 
sary to decide it in this case. As 
pointed out by the learned District 
Judge himself, it would be open to the 
defendant to sue for them if so advised. 

The plaintiff seems to be therefore 
entitled to a decree on the basis of the 
mortgage. I accordingly accept the ap¬ 
peal and pass a preliminary decree in 
plaintiff’s favour (in terms of O. 34. 
R. 4, Civil P. C.). The amount due on 
the mortgage, viz., Rs. 1,200, together 
with interest on the principal amount 
at the contract rate, and the costs in¬ 
curred in all the Courts, should be de¬ 
posited by the defendant in the Court 
below on or before 5th July 1933. In 
default of such payment the mortgaged 
property will be sold for satisfaction of 
the decree. 

K.S. Appeal acoepted. 
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Bhide, J. 

Mt. Bhngioanti —Plaintiff — Appellant.. 

v. 

Lnchhmnn Singh and others —Defen¬ 
dants— Respondents. 

Second Appeal Nn. 876 of 1939, 
Decided on 9l8b December 1932, from 
decree of Diet. Judge, Eawalpinci, D/- 
l9th ^ebrnarv 

(a) Civil P. C. (190S), S. lOp-rfFinding cf 
fact. 

A findins; of fact cannot be questioned in second 
appeal: 1C2 /? 1 ‘Jj6. Hef. [V 63^ C 1] 

(b) Civil P. C. (1908). O. 21. R. 63-objec* 

tion exe<.i.’t'on cn strer gth of giitdis' 

missed—Suit under O. 21, R. 63—Onus of 
proving gei>u ne-.ess of gift is onsuch person 
—Evidence Act (1872), S. 101. 

When an objection to an execution raided on 
the strenglli of .a gift in favour of the objedor is 
dismissed after a .summary inquiry on tl)c ground 
that the gift is made to defraud creditors and tbe- 
ohjector files .a suit under O. Vl, R. G3, tbo 
burden of proof is on him to prove not only 
that tljere is an ostensible deed of title in bis 
favour but also that tbo transaction is genuine; 
Allt 1930 P C 255; 1929 J’nt 579 and MR 

1932 Lah 174, Rel rn; 25 Bom 202; GO I C 825 
and AIR 1928 All 47G. Hist. LP 5 6 C 1] 

Amor Noth Chona —for Appellant. 

Krishan Sworup — ior PespondeDts. 

Judgment. —The plaintiff, Mt. Bliag- 
wanti, sued in this case for a declara¬ 
tion to the effect that the house which 
had been attached in execution of the 
decree of one Lachhman Singh against 
her husband Sundar Singh was her ex¬ 
clusive property by virtue of a gift and 
was not liable to be attached and sold 
in execution of the decree. Sundar 
Singh had become insolvent and liis 
property was in charge of a receiver 
who was made a party to the suit. The 
receiver as well as Lachhman Singh re¬ 
sisted the suit on the ground that the gift 
in question, was fraudulent and had been 
made in order to de.eat and delay the cre¬ 
ditors of Sundar Singh. This contention 
was upheld by the trial Court and the 
suit was dismissed. The plaintiff ap¬ 
pealed to the learned District Judge, 
but he agreed wiih the conclusion of the 
trial Court and dismissed the appeal. 
From this decision a second appeal has 
been preferred to this Court by the 
plaintiff. The learned counsel for the 
plaintiff has urged that the gift of the 
house was in lieu of maintenance and 
was valid according to the provisions of 
S. 25, Contract Act, and secondly, that 
the burden of proof as regards the 
fraudulent character of the gift lay 
upon the defendants and that they hacL 
failed to discharge the onus. 
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As regards the first point, there no 
doubt^ that there is a deed of gift in 
plaintiff’s favour, supporting prima facie 
her ostensible title to the property. But 
the main question is whether this gift 
was genuine or was merely a colourable 
transaction intended to defeat the cre¬ 
ditors of Sundar Singh as alleged by 
I the defendants. The lower apF>ellate 
I Court has found in favour of the defen¬ 
dants on this point and this being a 
I finding of fact cannot be questioned in 
I second api^vl: liar Parshad v. Dhagat 
Sing/i (1). But the learned counsel for 
the appellant has urged that the burden 
of proof in this respect was on the de¬ 
fendants and ftthe finding is vitiated 
owing to the Courts below having 
treated the issue as though the burden 
was on the plaintiff and have thus 
judged the evidence from a wrong point 
of view. The learned counsel for the 
defendants has. on the other hand, urged 
that the plaintiff liad filed objections in 
the executing Court under O. 21, R. 58, 
Civil P. C., and these objections having 
been dismissed after a summary inquiry 
on the ground that the gift was made 
to defraud the creditors, the burden 
of proof lay on the plaintiff in the pre¬ 
sent suit to prove not only that there 
I was an ostensible deed of title in her 
! favour, but also that the transaction was 
genuine. In support of this contention 
a large number of authorities including 
a decision of their Lordsliips of the 
Privy Council has been cited: see inter 
alia Mahomed All Mahomed Khan v. 
Bismillah Begain (2), Mahadeo Misir 
v. Ram Prashad (3) and Janki Das v. 
Gulzar (4). The learned counsel for the 
appellant has referred to other autho¬ 
rities like Bhogwat Appaji v. Kadari Ka^ 
shenaih (5) and Jwala Singh v. Fattah 
(6), A. I. R. 1928 All. 476. But these 
authorities do not deal with suits under 
O. 21, R. 63, Civil P. C., and are 
easily distinguishable. In view of the 
authorities cited by the defendants I 
hold that the burden lay on the plain¬ 
tiff in this case to prove the genuineness 
of the gift. There is therefore no valid 
ground for interference with the lower 
appellate Court’s finding of fact in this 
respect. The appeal must accordingly 
be dismissed with costs. 

K S. Appenl dismissed. 

1. (1916) 102 P R 1910=36 I C 594. 

2. AIR 1930 P C 255=128 I C 647. 

3. AIR 1929 Pat 579=119 I G 74=8 Pat 890. 

4. AIR 1932 Lab 174=131 IC 388=12 Lah 763. 

5. (1001) 25 Bom 202=2 Bom L R 986, 

^6. (1921) GO I G 820. 
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Jai Lal, J. 

Sant Bam —Plaintiff—Petitioner. 

. V. 

Ishar Das and others — Defendants— 
Opposite Parties. 

Civil Revn. Petn. No. 694 of 1932, 
Decided on 8th March )933, from order 
of Senior Sub-.Judge, Attock, D/- 30th 
May 1932. 

Civil P. C. (1908), S. 115—Court refusing 
to summon proper witness acts with illegality 
and not only with material irregularity—Pun* 
jab Courts Act (9 of 1919), S. 44. 

Certain objections were filed against an award 
alleging that the arbitrator liad held the inquiry 
in the objector’s absence. The objector wanted to 
summon the arbitrator as a witness to substan¬ 
tiate his allegations. The Court refused to sum* 
mon him and filed the award : 

Held : that the conduct of the Court in not 
summoning the arbitrator under the circumstances 
was not only a material irregularity, but it was 
an illegality, and the order passed by it jfiling the 
award and passing a decree on its basis was im¬ 
proper. [P 0 1] 

Shamair Chand —for Pefcifcionei . 

Nand Lal — for Opposite Patties. 

Judgment. —In a suit for accounts 
and dissolution of partnership the par¬ 
ties referred their dispute to the arbi¬ 
tration of Khan Sahib Mohammad 
Zaman Khan, the Revenue Officer ot 
Campbellpur. The agreement to refer 
is dated 14th October 1931, and ex¬ 
tensive powers were given_ to the arbi¬ 
trator as it was provided in the agree¬ 
ment that he was not bound to hear any 
evidence, but that he could act on the 
evidence which was already on the re¬ 
cord. He was also allowed to engage 
an assistant to go into the accounts. 
The arbitrator gave his award on 24th 
April 1932, and presented it in Court 

on the same day. j u 

Objections to this award were filed by 
the petitioner on 2nd May 1932, but 
the majority of the objections need not 
be referred to here: mention may how¬ 
ever be made of two. One was that 
the arbitrator had held the inquiry m 
the absence of the objector and the 
other was that he had made the award 
after the expiry of the time fixed by the 
Court. On 3rd May 1932, that is to 
say, the day after the objections were 
filed, the plaintiff made an application 
to the Court that the arbitrator be 
summoned as a witness on his beh^f to 
enable him to substantiate his 
tions. This application was rejected by 
the Court on the same day on the 
ground that it was not neces^ry to 
summon the arbitrator. On the pre¬ 
sentation of the objections on the 
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2nd May the learned Judge had fixed the 
30th May for the hearing of the objec¬ 
tion. It would therefore be observed 
that the application by the plaintiff was 
tnade promptly and that the object of 
summoning the arbitrator was specified 
in that application. Finally, on the 
30th May, without any evidence or 
rather without recording the statement 
•of the arbitrator the trial Judge re¬ 
jected the objections holding that the 
arbitrator had not depended on any 
secret inquiry and that he liad sufficient 
materials before Itim to dispose of the 
■case; and the Judge in disposing of this 
objection travelled into the merits of 
the case which he Irad no power to do. 
With regard to the objection as to the 
award having been filed after the expiry 
of the time fixed by the Court the Judge 
merely observed tliat the parties ap¬ 
peared before the arbitrator throughout 
the proceedings and it was not open to 
them to say that the arbitrator did not 
apply to the Court each time the pro¬ 
ceedings were adjourned by liim. 

Now, these two are important objec¬ 
tions and the first one particularly could 
not be disposed of by the learned Judge 
without evidence and the arbitrator was 
the best witness to give evidence on 
the subject. The plaintiff therefore had 
every justification for applying to the 
Court to summon the arbitrator. The 
conduct of the Court in not summoning 
the arbitrator under the circumstances 
was not only a material irregularity, but 
it was an illegality, and the order passed 
by it filing the award and passing a 
decree on its basis was improper. On 
this ground alone this petition must be 
accepted. I set aside the order, dated 
30th May 1932, passed by the Subordi¬ 
nate Judge, and direct him to proceed 
with the objections of the plaintiff after 
examining the arbitrator and such other 
witnesses as may be produced by the 
parties in support or in rebuttal of the 
plaintiff’s objections. The respondents 
will pay the costs of the petitioner m 
this Court. 

M.N. Petition accepted. 
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Daup Singh, J, 

Pars Ram —Defendant—Appellant. 

V. 

Kehr Singh and others —Plaintiffs—’ 
^Respondents. 

Second Appeal No. 1389 of 1932, 
Decided on 13th February 1933, from 
•decree of Dist. Judge, Ludhiana, D/- 
aoth May 1932. • 


Hindu Law — Alienation—Ancestral pro¬ 
perty—Property gifted to next heir retains 
its character of being ancestral. 

A gift of aiice^trul propori.y to llio next heir iloos 
not make the property cease lo l o ancestral in the 
lianiisof the heir. And if ho alienates such pro¬ 
perty a suit by a reversioner for declaration that the 
alienation is not binding upon him can be main¬ 
tained: Jilt 1920 Ijfth 171 and 02 I C t65, Foil. 

LP 639 C 2] 

Jhanda Singh —for Appellant. 

Badri Das —for Respondents. 

Judgment .—In this case the plaintiff 
Kher Singh, brought the uaiial declaratory 
suit that an alienation effected by 
Kishen Singh, defendant 1, in the form 
of an exchange of certain other land 
plus Rs. 2,000, should not affect his 
reversionary rights. The trial Court 
decreed the suit, holding that the ex- 
cliange would not affect plaintiff’s re- 
v’crsionary rights except to the extent 
of Rs. 550. On appeal the learned 
District Judge dismissed the api>eal of 
the defendant with costs and accepted 
the plaintiff’s appeal and disallowed the 
whole amount. Tfic defendant has come 
in second appeal. The first point taken 
is that the land is not proved to be 
ancestral. The pedigree table of the 
parties is given in the judgment of the 
learned District Judge. It appears lliat 
the land belonged to one Dewa. On 
his death the land was mutated in 
favour of his widow Mt. Partapo. 
Kishen Singh, defendant 1, the alienor, 
disputed the right of Mt. Partapo. The 
matter was compromised and half of 
Dewa’s land was mutated in favour of 
Kishen Singh and the other remained in 
possession of his widow, Mt. Partapo. 
The land in suit is the half of the 
land that went to KLshen Singh. The 
question is whether this land should be 
considered ancestral. Both the Courts 
below held that in the circumstances 
mentioned above the land must be held 
to be ancestral property in the hands of 
Kishen Singh. The learned District 
Judge stated that the land must be 
taken to have been gifted by Mt. 
Partapo in favour of Kishen Singh, The 
point is not altogether free from diffi¬ 
culty. but learned counsel for the res¬ 
pondent has cited two Division Bend? 
rulings, Kh'.zir Hayat v. Alahyar Shah 
(1) and Imam Din v. Ram Rattan (2), 
where it was held that a gift of ances¬ 
tral property to the ne.xt heir does not 
make the property cease to be ancestral 
in the hands of the alienor. Following 
these Division Bench rulings I hold tliat 
there is no force in the contention of 
the appellant qua th is point. _ 

1. AIR. 192 VLali 171—93 I 0 1009=7 Lab 4. 

2. (1921) 62 I C 865. 
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As regards necessity for the item of 
Rs. 2,000, it is a finding of fact that 
the sum of Rs. 1,450 is not proved to 
have been a pre-existing debt. The 
item of Rs. 150 has not been contested 
before me and the only item left is 
of Rs. 400. The learned counsel^ for 
the appellant contends that as this item 
is due on a mortgage to the plaintiff 
himself the plaintiff cannot contest its 
necessity. On the other hand it is 
admitted that item has not yet been paid 
to the plaintiff. It seems to that, 
provided the alienee pays this item to 
Kchr Singh, plaintiff and mortgagee, he 
must be entitled to a charge for tliis 
amount on the property in question. 
1 would therefore accept the appeal 
and vary the decree of the learned 
District Judge by giving the plaintiff a 
declaration that the exchange shall not 
affect his reversionary rights after the 
death of the alienor, but that provided 
the alienee pays Rs. 40G during the 
lifetime of Kishen Singh alienor, defen¬ 
dant 1, he will be entitled to a charge 
of Rs. 400 against this land. As the 
appellant has failed in his main conten¬ 
tions, I order Iiim to pay the respon¬ 
dent’s costs of this appeal. 

v.S. Order accordingly. 
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Addison and Bhide, JJ. 

Qafwi—Plaintiff—Appellant. 

V. 

Ghulam Din and another —Defendants 
—Respondents. 

Second Appeal No 2224 of 1928, 
Decided on 28th March 1933, from decree 
of Dist. Judge, Rawalpindi, D/- 7th June 
1928. 

sf^Transfer of Property Act (1882), S. 51— 
Exchange — Mutation refused by Revenue 
Officer owing to absence of parly — Such 
party believing in good faith to be owner, 
erecting building on land got by exchange— 
Subsequent sale in favour of such party by 
person who had given in exchange—Right of 
pre-e-Tiption in respect of sale can be exer¬ 
cised only on payment of costs for building 
also—Pre-emption. 

Two persons exchanged lands and on application 
for mutation, «. wing to the absence of one of the 
parties, mutation was refused to be effected in his 
name. Such per.son believed in go d faith to be 
the owner of the land and erected a building 
thereon. When mutation was refused, the op 
posite party who had given the land in exchange 
executed a s le-deed in favour of the person who 
had built on it. Thereupon a collateral o£ the 
vendor applied for pre-emption ^ 

Held : that he was entitled to do so only on the 
payment of the full sale value of the land and the 
cost of the building erected thereon and that 
fi. 61, T, P. Act, applied to the case. tP 641 C 1] 


Na?id Lai —for Appellant. 

Narotam Singh —for Respoiiflents. 

Addison, J .—In 1922, Qadir Bakhsh^ 
defendant 1, and Ghulam Din, defen¬ 
dant 2, exchanged certain land. A, 
mutation was entered in the Mutation- 
Register with respect thereto, but this 
mutation was finally rejected early iir 
1924 because Ghulam Din was not pre¬ 
sent before the Revenue Officer on the 
date when it came up for attestation. 
At that time he was absent in Balu- 
cliistan. Immediately after the ex¬ 
change had been effected in 1922 
Ghulam Din, built certain houses on the 
land which he had got in exchange from 
Qadir Bakhsh. When the mutation of 
exchange was rejected for the reason- 
given, Qadar Bakhsh sold the land, on 
which Ghulam Din had built, to Ghulam. 
Din for Rs. 600. It was recited in the 
deed that the buildings already there 
had been built because of the exchange 
of the land, but that the land was now- 
sold instead of being exchanged as 
the mutation in respect of the exchange 
had not been sanctioned. Just before 
the period of limitation expired Qa^ 
Din, plaintiff, a collateral of Qkdn 
Bakhsh, sued to pre-empt the land sold 
on payment of Rs. 100. The lower 
appellate Court has found that the tran¬ 
saction of exchange was bona fide en¬ 
tered into and that the buildings were 
erected by Ghulam Din who believed 
in good faith that the land was his and 
that he was entitled to build thereon. 
It further held that the full sum of 
Rs. 600 had been paid. As the bjhla- 
ings had been erected in good faith by* 
Ghulam Din, believing himself to be 
the full owner, the lower appellate Court 
also allowed Rs. 1,078, as the value 
of the buildings. Against this decision 
the plaintiff has preferred this appeal. 

The principal ground argued was that 
the lower appellate Court was not 
fied in awarding the sum of Rs. 1,078, 
being the value of the buildings, tj 
Ghulam Din and that the plainUn 
should have been held entitled to pre¬ 
empt on payment of Rs. 600, Ghulam. 
Din being merely allowed to remove 
his building materials. It seems to me 
that this argument cannot be allowed to 
prevail. There is a clear findii^ 
the transferee, believing in good 
that he was absolutely entitled to the 
property, built on the land. Had the 
transaction of exchange been sanctioned, 
no pre-emption suit would have lain. 
It fell through because the Revenue 
Officer insisted on the pre^noe^ ot 
Ghulam Din instead of issuing inter¬ 
rogatories as is usually done when a* 
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party is living at a distance. The par¬ 
ties then took the easier way of exe¬ 
cuting a sale-deed, in which all the 
former circumstances were recited. 
There can therefore be no doubt that 
Ghularn Din acted in good faith and 
that he built on the property believing 
that he was absolutely entitled thereto. 
In these circumstances the principle 
enunciated in S. 51. T. P. Act, applied 
and the District Judge was right in 
awarding the sum of Rs. 1,078 to 
Ghularn Din for the value of the build- 
'ings erected by hhn. 

There was an attempt to argue that the 
lower appellate Court was wrong in 
ordering the parties to bear their own 
costs throughout. There is no force in 
this as the plaintiff tried to pre-empt 
on payment of Rs. 100 only. He cer¬ 
tainly therefore was not entitled to his 
costs. For the reasons given I would 
dismiss this appeal with costs. 

Bhide, /.—I agree. 

K.s. Appeal disviisscd. 
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Tok Chand and Monroe, JJ, 

Ghtdam Mohammad — Plaintiff—Ap¬ 
pellant. 

V. 

Usman and others —Def6ndants”~Re8- 
-pondenfea. 

First Appeal No, 1945 of 1926, De¬ 
cider! on 7th April 1932, against decree 
of Senio" Snh-Judge, Mianwali. 

L5m tation Act H908), S. 14—Appeal pre¬ 
sented to wrong Court on mistaken but bona 
fide advice by pleader—Time during which 
.Appeal remains pe'-di ng should be excluded 
—Limitation Act, S. 5. 

An appellant preseTting an appeal to a wrong 
Coart on the mistaken advice given bona fide by 
his pleader, is entitled to exclude the period dur¬ 
ing which the appeal remains peuding in the 
wrong Court. Tbs appellant should not be pena¬ 
lise! lor having a^ted on the mistaken advice 
given bona fide by his pleader : AIR 1918 P C 
185 and AIR 1928 Cal 463, Foil. 

LP 541 C 2; P 642 C IT 

Jeremy for M.» Batra AndS. B- Laid 

-—for Appellant. 

Bargopal —for Respondents. 

Tek Chand, J. —This appeal arises 
out of a suit instituted by the plain¬ 
tiff-appellant to pre-empt the sale of 
2103 kanals of land, effected by de¬ 
fendants 1 and 2, in favour of defen¬ 
dants 3 to 5, on 12th November 1923, 
for Rs. 8,000. The plaintiff alleged 
that the sale price mentioned in the 
deed was fictitious and that the amount 
actually paid was Rs. 1,051-8-0 o^y. 
The defendants .admitted the plainun s 


right of pre-emplion, but pleaded that 
the price mentioned in the deed had 
been paid in full and that tlie market 
value of the .land was also the same. 
The learned Senior Subordinate Judge 
held tliat Rs. 8,000, had been iixcd as 
the price in good faith and that it also 
represented the market value of the land 
sold. He accordingly passed a decree 
in favour of the plaintiff for possession 
of the land on payment of Rs. 8,000 
within four months from the date of the 
decree. The plaintiff being dissalisnecl 
with this decree lias preferred a first 
appeal to this Court and the sole ques¬ 
tion for determination is the amount on 
payment of which the plaintiff should 
be allowed to take over the bargain. 

At the hearing a preliminary objec¬ 
tion was taken by the learned counsel 
for the respondents tliat the appeal was 
barred by limitation. It appears that 
the appeal was orginally presented in 
the Court of the District Judge, Miaii- 
wali, witiiin 30 days of the decision 
by the trial Court. On 1st July 1926. 
on objection taken by tlie defendant- 
respondents the learned Di.strict Judge 
held that the real value of the appeal 


for purposes of jurisdirtion was Rupees 
8,000, and therefore the apix^al lay to 
this Court. He accordingly returned 
the memorandum of appeal to the plain¬ 
tiff-appellant for presentation in the pro¬ 
per Court and, on 8th July 1926, the 
memorandum of appeal was duly pre¬ 
sented in this Court. Mr. Hargopal 
contends tliat, in view of the Full Bench 
decisions in Abdur Rahman v. Charag 
Din (1) and Sundar Das v. Mt. Umda- 
Jan (2), the forum of appeal was to be 
determined by the amount which the 
trial Court had held payable by the 
plaintiff to the defendant-vendees and 
that, with the exercise of a little care 
and caution on the part of the plaintiff 
and his legal advisers, it should have 
been discovered that the appeal did not 
lie to the District Court and therefore 
the period during which the memo¬ 
randum of appeal remained in that 
Court should not be excluded. It ap¬ 
pears however that the appeal was pre¬ 
sented in the District Court under the 
advice of Lala Slta Ram Maini, a lead¬ 
ing pleader of Mianwali, who has filed 
an affidavit that on the authority of 
certain rulings of the Allahabad and 
other High Courts he thought that the 
appeal lay to the District Judge and he 
had advised the appellant accordingly. 
In these circumstances I am. of opimon 
that the plaintiff should not b e penalized 

1. (1908) 19 P R 1908 (FB). ^ ^ 

2. AIR 1925 Lab 1=62 I C 614=6 Lab 481 (FB)^ 
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for having acted on the mistaken advice 
given l)ona tide, l^y his pleader. The 
case falls within the rule laid down in 
Sunder Bai v. Collector of Belgaiim (3) 
and Amb ka Fa - jm AiajuiudTr \-. Manik- 
gungc Loan Office Ltd. (4), and I 
hold that, under the circumstances, the 
appellant is entitled to exclude the 
period during which the appeal re¬ 
mained pending in the District Court. 
Dcduriing this period the appeal is ad¬ 
mittedly within time. I would therefore 
overrule the preliminary objection. (His 
Lordship went into the facts of the 
case and disinisscd the appeal). 

Monroe, J. —I agree. 

__ U mVr.K^_ Aj)peol dismis sed. 

3 .UR i JlS P c 1.85= v2 10 807=43 Bom 37C 

= 4f5 1 A IS (PC). 

4. AIR 1928 Cal 108=111 I C 703=55 Cal 708. 
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Shadi Lab, C. J. and Broadway. J. 

Manfjal Sain —PlaintitT—Appellant. 

V. 

Lnhhn Mal —Defendant—Respondent. 

Letters Patent Appeal No. 128 of 
1929, Decided on 17th February 1933, 
fr(5m jndoiTienb of Jai Lai, J , in Civil 
Appeal No. 1936 of 1923, D/- 2Gth dune 
1929. 

Civil P. C. (1908), O. 2, R. 2—In order to 
apply O. 2, K. 2 causes of action should be 
clearly same. 

In order to make the provisio's of O. 2, R. 2, 
applicable it is necessary that the causes of action 
should be clearly the same. Where careful per¬ 
usal of the plaint in the first case indicated that 
the plaintifl was confining his claim to certain 
specific iteiTis said to have been appropriated by 
the respondent quite apart from bis liability to 
render accounts as an agent which was the sub¬ 
ject-matter of the second suit: 

JIcl I : that the second suit was not barred by 
O. 2. R. 2. I.P512C21 

N. C Pa7tdil SiXidi Chiranjiva Lai Aej- 
g'lrtoal —for Appellant. 

Gobind Bam Khan^ia — for Respon¬ 
dent. 

Broadway, /.—On 4th June 1927, 
one Mangal Sain instituted a suit 
against Labhu Mal for rendition of ac¬ 
counts on the allegation that Labhu 
had been his gumashta or agent and 
had ceased to act as such in September 
1924. Labhu Mal pleaded that the suit 
was incompetent owing to the fact that 
Mangal bain had instituted a suit 
against him on the same cause of action 
on 26th May 1925, which suit had been 
dismissed and tiiat therefore under the 
provisions of O. 2, R. 2, Civil P. C., 


the present suit could not proceed. This 
plea was given effect to by the trial 
Court, but an appeal by Mangal Sain to 
the District Court was successful and 
the case was remanded for decision on 
the merits. Against this order of re¬ 
mand Labhu Mal preferred a second 
appeal to this Court. It was heard by 
a Single Bench and proved successful, 
the learned Judge in Chambers hold¬ 
ing tliat the cause of action in both the 
cases was the same and that therefore 
the second suit was barred under O. 2, 
R. 2, Civil P. C., Mangal Sain has now 
preferred this appeal under CL 10, 
Letters Patent, and the only question 
for determination is whether the provi¬ 
sions of O. 2, R. 2, Civil P. C., are 
applicable. Mr. Nanak Chand Pandit 
for the appellant has urged that in the 
first suit it was specifically set out that 
the defendant had misappropriated cer¬ 
tain ornaments, money and other arti¬ 
cles which had been lent to him and 
that the reference to the fact tha Labhu 
Mal had been the plaintiff’s gumashta 
or agent was merely intended to explain 
the reason why the loan had been made. 
An examination of the plaint in the first 
suit showed that it related to a loan of 
(a) ornaments, (b) a specific sum of 
money and (c) the price or value ofe 
certain produce and empty bags which 
Labhu Mal was alleged to have brought 
to his own personal use and which he 
had specifically undertaken to return 

early in 1925. , - j ' 

In the second suit all that is de¬ 
manded is a rendition of accounts. It 
is clear to my mind that the cause of 
action in the former suit so far as it 
related to (a) ornaments and (b) money 
advanced was different from the cause 
of action set out in the second suit. So 
far as the first suit related to the Pro¬ 
duce and empty bags said to liave been 
utilised by the respondent for his own 
purposes, the matter is not 
doubt. It has however been held that 
in order to make the provisions of D. 

R. 2, Civil P. C., applicable it is 
necessary that the causes of ^action 
should be clearly the same. In tne 
present case I do not think it can be 
said with absolute definiteness that tne 
causes of action in the two cases are 
identical. A careful perusal of tlie 
plaint in the first case indicates that 
the plaintiff was confining his claim to 
certain specific items said to have 
appropriated by the respondent quite 
apart from his liability to render ac¬ 
counts as an agent. I would 
accept this appeal and restore the 
of the learned District Judge, leaving 
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the parties to bear their own costs in 
tills Court. 

Shadi Lalt C. J .—I concur. 

K,S. Appeal allowed. 
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Tek Chard ard Coldstream, JJ. 
Karam Chand and others —Defendants 
—Appellants. 

V. 

Kam Lal and ayiotUei —Plaintiff and 
Defendant—Respondents. 

First Appeal No. 2344 of 1929. De¬ 
cided on 23rd Mai'ch 1933, from prelimi¬ 
nary decree of Senior Sub-Judge, Hoshi- 
arpur, D/- 7th March 1929. 

Hindu Law—-Joint family—Debt contracted 
by manager for family necessity — Only 
minor’s share in joint family property is 
liable—His separate property is not liable 
unless he ratifies debt on attaining majority. 

In the case of a debt contracted by the Blanager 
of a joint Hindu family for family necessity one 
of the members is a minor, only tUo minor’s share 
in the joint family property and not bis sep.arato 
property is liable for the debt and the decree is 
not executable against him personally. His sepa¬ 
rate property is liable only if it is proved that he 
Las ratihed the debt on attaining majority. 

LP 543 C 2] 

Fakir Chand —for Appellants. 

M. C. Sud—tov Respondents. 

Coldstream, J. —On 17th October 
1922, Thakar Das and Gujjar Mai, who 
was the son of Mela Mai, Thakar Das’s 
uncle, mortgaged certain properties 
which belonged to their joint family 
to Pandit Ram Lal, the respondent in 
the appeal before us for Rs. 10,000. 
The deed recorded that the mortgage 
was effected by the mortgagors as pro¬ 
prietors of the property and also by 
Gujjar Mai as guardian of his minor 
brother Karam Chand. On 9th October 
1927, Pandit Ram Lal sued for re¬ 
covery of the mortgage debt by sale 
of the property mortgaged. By this 
time Thakur Das and Gujjar Mai 
were dead and suit was brought 
against Karam Chand who had just at¬ 
tained majority, Telu Mai and Parkash 
Chand, sons of Gujjar Mai, who were 
minors and Mt. Dhan Devi, widow of 
Thakar Das. Mt. Dhan Devi died dur¬ 
ing the pendency of the suit. It was 
pleaded by the defendants that the 
mortgage was not for family necessity, 
but this plea was overruled, by the 
Senior Subordinate Judge whp passed 
a decree entitling the decree-holder to 
recover the amount by which the debt 
found due exceeded the sale-proceeds 
of the mortgaged property from the 
person and other property of the defen¬ 


dants, Karam Chand, Telu Mai and 
Parkash Chand. Against this decree the 
judgment-debtors liave appealed lo this 
Court through Mr. Fakir Chand, on the 
ground that the decree is improi)er iti 
so far as it involves the personal liabi¬ 
lity of the defendants who were miiiurs 
at the lime of the mortgage and the 
liability of their properly other than 
their sliares in the joint family property. 

The correctness of the contention tliat 
in the case of a debt contracted by the 
manager of a joint Hindu family, where 
one of the members is a minor, only the 
minor's share in the joint family pro¬ 
perty, and not his separate property is 
liable for the debt, is not clisputed byj 
Mr. Mchr Cliand Sud, who appears fori 
the respondent decree-holder. Mr. Mchr 
Cliand admits accordingly that the de¬ 
cree must be rcctilicd so far as Telu 
Mai and Parkash Chand are concerned.; 
He contends however tlxat the contract 
of debt was ratified by Karam Chand 
when he attained majority. But there 
is no proof on the record that there was 
any such ratification by Karam Cliand. 
Mr. Mchr Chand relied, it seems, solely 
upon the statement in para. 5 of the 
plaint, that though Karam Chand was 
a minor when the mortgage was effected 
he lias become major and is the 
manager of the joint Hindu family. 
So far as I understand him, Mr. Mehr 
Chand’s argument is that Karam 
Chand must be deemed to have ratified 
the contract because it is not shown 
that he repudiated it. But he has not 
been able to cite any authority in sup¬ 
port of this proposition, for the appli¬ 
cation of wliich I can see no good rea¬ 
son in this case. It follows that the 
decree must be modified so far as it 
relates to ail the three judgment-deb¬ 
tors. 1 would accordingly accept the 
appeal and modify the decree of the 
Senior Subordinate Judge so as to pro¬ 
vide that the decretal amount in excess 
of that recovered by the sale of the 
property will be recoverable from the 
remaining property of the joint famii>; 
the separate property, if any, of the 
defendants not being liable and the 
decree not being one executable against 
then} i>ersonally. I would leave the 
parties to bear their own costs in this. 
Court. 

Tek Chand, J .—I agree. 

K.S. Decree modified. 
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Habrison and Addison, JJ. 

Mt. Lalita Devi —Defeudanfc—Appel* 
lanb. 

V. 

Ifihar Das and others —Plaintiif and 
Defend ints —Respondents. 

First Appef»i No. I890of 1926,Decid¬ 
ed on ofch Anvil 1932. against decree of 
Siih-Tudge, First Class, Amritsar, D/- 
9th .Tune 1926. 

Hindu Law—Will — Ancestral property— 
Will by father—Subsequently born son—Will 
becomes void. 

Where a Hindu governed by the Jlitaksliara 
‘i'hool wills away his ancestral property in 
favo u- of his wife and subsequently sons are born 
to him, the will becomes void, for be has nothing 
to leave. Ho can only dispose of what is his at 
the lime of death, the testamentary disposition 
only operating thereafter. His death and the 
merging of Ills interest in tlie property in the 
other coparceners are contemporaneous and merely 
different aspects of the same fact. LP 5-14 C 2^ 

Shnmair Ghandy Naival Kishore and 
Qxhul Chand^ioY Appellanb. 

Devraj Sawhney and Har Gopal —for 
Respondents. 

Harrison, J. —The plaintiff in this 
■mse is a decree-holder against one 
Durga Das and the minor sons of one 
Mangtu Mai. The decree is based on 
hundis executed by the firm Durga Das- 
Banarsi Das of wliich the deceased 
Mangtu Mai was a member. Mt. Lalita 
Devi, defendant 1, the widow of Mangtu 
Mai, objected to the attachment and her 
•objection prevailed and the property 
was released from attachment. The 
plaintiff now prays for a declaration 
that the property is liable to attachment 
and sale in execution of his decree. He 
is rfict by a will executed by Mangtu 
Mai when 23 years of age at a time 
when he had no sons ,but one daughter. 
In this will he left the property in dis¬ 
pute to his wife Mt. Lalita Devi. The 
suit was decreed, the findings of the 
trial Court being that the property was 
ancestral property, that the will was 
made for a specific purpose and in 
contemplation of the possible death of 
the testator on a pilgrimage which he 
was about to undertake, hnd that the 
-subsequent birth of sons after Ws re¬ 
turn liad the effect of cancelling it. 
On appeal it is urged that the property 
is not ancestral, that the will was never 
revoked and that though it may be 
voidable at the instance of the inter- 
-ested parties, namely, the sons, the 
decree-holder has no .locus standi to 
impugn it, and that, unless and until 
the sons take action, it is good against 


all the world. The first point as to the 
ancestral nature of the property is given 
up and counsel concedes that it is an¬ 
cestral. If the will be void and not 
merely voidable, it is I think clear that 
the decree-holder has every right to 
ignore it and to obtain a declaration 
that the property is liable and can be 
proceeded against in execution of his 
decree. There is only one point to be 
decided and that is the effect and value 
of this will. Many rulings have been 
quoted such as SHaram v. Khandu (1), 
Jhari Kocri v. B jai Singh (2), Saras- 
wati Kaur v. Mahabir Prasad (3) and 
Mt. Piari v. Kishori Ravanji Maharaj 
(4) and A. /. R. 1928 Lah. 9. These 
cases all deal with gifts and there is 
some conflict as to how far a father 
can dispose of any ancestral property 
during his lifetime. The position of a 
will however is very different. As ex¬ 
plained in Mulla at p. 421, Edn. 6: 

"according to the Mitaksbara Law, no coparcener, 
not oven a father, can dispose by will of hie un¬ 
divided coparcenary interest even if the other 
coparceners consent to the disposition. The reason 
is that at the moment of death, the right bf 
survivorship of the other coparceners is at con¬ 
flict with the right by devise. Then ihe title by 
survivorship, being the prior title takes precedence 
to the exclusion of that by devise.” 

A simpler way, perhaps, of looMng at 
it is that the father has nothing to 
leave. He can only dispose of what is 
his at the time of death, the testa¬ 
mentary disposition only operating 
thereafter. His death and the merging 
of his interest in the property in the 
other coparceners are contemporaneous 
and merely different aspects of the same 
fact. It is not so much that the one 
results from the other as that on his 
extinction he is automatically replaced 
not succeeded, but replaced, by the 
others. There is strictly speaking no 
conflict between the two claimants, but 
rather there can be no contest regarding 
a right to succeed to what does not 
exist. As a matter of fact I do not 
think the view taken by the trial 
is correct as to the cancelladon of tne 
will, and the analogy which he draws 
between the facts of this case and those 
of another in which it was stated that 
the gift was to have effect in the 
of the testator dying within a specihea 
time is not sound. This however is not 
very important, for the view I take 
leads to the same result. This is tbaj 
the will was wholly void j 

purported to disp ose of that which nao 

1. AIR 1921 Bom 413=^ 59 1 O 4fc0=45 

2. AIR 1924 All 109=74 I C 866=46 All. 618. 

S. AIR 1928 All 476=109 I 0 272. 

4, AIR 1980 Lah 228=122 I 0 784. 
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or could have no existence. The pro¬ 
perty devised could only come into 
existence as a separate and hereditable 
entity on an impossible event occurring, 
namely, on Mangtu Mai dying without 
that property merging and being ab¬ 
sorbed by his survivors, the other mem¬ 
bers of his joint Hindu family. It was 
.absorbed in accordance with, and^ in 
obedience to the law of its own being. 

I would therefore dismiss tliis appeal 
■with costs. 

Addison, J .—I agree. 

K.N./r.K. Appeal dismissed, 
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Addison, J. 

Mohammad AH JChan —“Convict—Pefci- 
iiioner. 

v. 

Emi:>eror —Opposite Party. 

Criminal Kovn. No. 1402 of 1931, 
X> 0 cided on 22nd January 1932, reported 
by Disb. Magistrate, Sialkob, D/- 24th 
TJovember 1931. 

Cantonments Act (1924), Ss. 187 and 268 — 
'Conviction of persons for disobeying notice 
issued by executive officer is illegal. 

Section 187 states that a Cantonment Authority 
may by notice in writing require the removal of 
an encroachment. Consequently a person cannot 
be convicted for disobeying a notico issued by the 
executive officer for removal of encroachment on 
'Oovernment land. Subsequent confirmation of 
the action of the executive officer by the Canton* 
ment Hoard is of no avail as the notice disobej'cd 
is the notice from the executive officer'. AIR 1926 
<ial 1073, not Foil; P R 1881 Cr, Ref. 

. . [P 545 C 2] 

Shamair Chand —for Petitioner. 

Nand Ldl —for the Crown. 

Facts. —The Executive Officer, Sial- 
kot Cantonment, being of opinion that 
the petitioner had without the permis¬ 
sion of the Cantonment Authorities con¬ 
structed a wall forming an encroach- 
Tnent upon Govcmnient^ land, served 
.the petitioner with a notice dated 27th 
October 1930, ordering him to remove 
•the same within three days. This order 
■was not complied with and a complaint 
was then filed in the Court of Mr. 
Kohli, Magistrate, First Class. The 
IMagistrate has found that the^ wall con- 
structed by the petitioner is in fact an 
encroachment; and for the offence of 
failing to comply with the notice he 
has sentenced the petitioner under 
S. 268, Cantonments Act, to pay a fine 
ef Rs. 25, or in default to undergo 
simple imprisonment for ten days. 

GfiOU/tds .—Section 187 states that a 
Cantonment Authority may by notice in 
■writing require the removal of an en¬ 
croachment. “Cantonment Authority” is 

1933 Ij/69 & 70 


defined in. S. 2, sub-S. (v) of the Act 
as a Cantonment Board, or, where a 
board has not been constituted or has 
ceased to exist, the Commanding Officer 
of the Cantonment. In this case how¬ 
ever the notice was issued suo motu by 
the Executive Officer who though he is 
competent under S. 253 of the Act 
to sign a notice is not a member of 
the Cantonment Board and under S. 13 
of the Act cannot be. Subsequent to 
the issue of the notice dated 27tli 
October 1930, the Cantonment Board 
passed a resolution No. 67 dated 26th 
November 1930, (Ex. P. D.), which 
was intended to confirm the Executive 
Officer’s action in. issuing notice in this 
case; but the fact remains that the 
notice wliich was disobeyed was not a 
notice from the Cantonment Authority 
but a notice from the Executive Officer. 
The learned Magistrate in convicting 
the accused has relied upon. A. 1. R. 
1926 Cat. 1073, where it was held that 
permission to prosecute in a case of 
this kind is a general permission cover¬ 
ing not only the actual institution of 
suits, but also matters relating thereto 
such for e.xample as the issue of notice 
in tliis case. The contrary opinion was 
however taken in Gobind Ram v. 
Empress (1), and in any case there 
remains the plain fact tliiat the notice 
which was disobeyed in tliis case was 
not a notice issued by or with the 
approval of the Cantonment Authority. 

► I am therefore of opinion that the con-j 
viction cannot be sustained and I refer! 
the papers to the High Court with the 
recommendation that the conviction be 
set aside and that the fine which has 
been paid, be ordered to be refunded. 

Order .—For reasons given by the 
learned District Magistrate, I accept 
the petition, set aside the conviction 
of the petitioner, and direct that the 
fine, if paid, be refunded. 

p.n./r.K. Conviction set aside. 

'iTTlSei) 32 P R 1881 "Cr. 


A. I. R. 1933 Lahore 545 (2) 

Broadway, J. 

Lachhman —Petitioner. 

V. 

Babu —Complainant—Opposite Party. 

Criminal Revn. Petn. No. 1525 of 
1932, Decided on 3rd March 1933, from 
order of Dist. Magistrate, Ludhiana, D/- 
10th August 1932. 

Criminal P. C. (1898), S. 250—Notice to 
person getting compensation is not compul- 
sory. 

There is no provision o£ law that requires 
notice to issue to the person to whom compensa* 
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tion has been awarderl under S. 250, but very 
often notice in such cases is desirable: 14 P R 1888 
Cr and AIR 1927 Rah 357, Rel on. [P 546 C 1] 

Bahcant liai —for Petitioner. 

Order .—Admittedly there is no pro¬ 
vision of law that requires notice to 
issue to the person to whom compen¬ 
sation has been awarded under S. 250. 
Criminal Procedure Code. Apparently 
in Calcutta there is a practice to do 
so and in Madras it has been held 
that notice ought to issue. Tliis how¬ 
ever is not the view taken in this Court. 
In Empress v. Lai (1), it was laid down 
by a Division Bench that such a per¬ 
son had “no right to be heard in a 
proceeding relating merely to the order 
tor compensation,’’ and Harrison, J., 
took a similar view in Rashid Muham^ 
mad Khan v. Emperor (2). In these 
circumstances I am unable to hold that 
the order complained of was bad in law. 
Wliilc I must therefore dismiss tliis 
petition, I think that very often notice 
in such cases is desirable. 

_RK. _ Petition dis missed. 

1. (1888)'U P‘K iess'cr. 

2. AIR 1927 Lull 357=101 I C 192=28 Cr L J 

410=8 Lah 568* 
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SnADi Lal, C. j. and Broadway, J. 

Sheo Chand and another —Appellants. 

V. 

Bhola —Respondent. 

Letters Patent Appeal No. 148 of 
1927, Decided on 19tb April 1932, from 
Judgment of Dalip Singh, J., D/- 8th 
June 1927. 

Evidence Act (1872), S. 115—Estoppel—■ 
Held on facts that there was no estoppel. 

Appellants wlio had purchased a portion of land 
from a widow applied for mutation which was 
objected to by S and M, who claimed as represent¬ 
ing the entire proprietary body of the village, the 
lands left by the husband of the widow. Before 
the mutation w’as allowed in the name of the ap¬ 
pellants, S and M hied a suit as representing the 
entire proprietary body claiming the land by re¬ 
version and they filed an application required 
under 0.1, B. 8. Notice of this was sent to ap¬ 
pellants but they did not take any steps to be 
made parties. This suit was decreed and in a suit 
for partition appellants objected to their portion 
being included in the land to be partitioned and 
they were referred to a separate suit: 

^eld : that their inaction on receipt of notice 
cannot be regarded as waiver of their exclusive 
claims to the land and that as they were openly 
asserting their exclusive right to the knowledge 
of 8 and M, they were not estopped from bring¬ 
ing this suit. IP 547 C 1] 

Mehar Chand Mahajan — for Appel¬ 
lants. 

Shamair Chand and Qabnl Chand —for 
Respondent. 


Broadway, J .—Har Dayal was the 
holder of some 16 bighas 11 biswas of 
land in Mantanhail. On his death hewas 
succeeded by his son, Har Narain, on 
whose death the land came into pos¬ 
session of Mt. Nanlii, mdow of Har 
Dayal. On the death of this lady the 
land passed to her daughter Mt. Ladho. 
On 8th January 1914, Mt. Ladho sold 
3 bighas 10 biswas of this land to Sheo- 
Chand and Sheo Ram, two of the pro¬ 
prietors in the village, Mutation was 
applied for but objected to by Shadi 
and Mathra, two other proprietors, with 
the result that it was not finally sanc¬ 
tioned till 23rd February 1915. In the 
meantime wliile these proceedings were 
pending the said Shadi and Mathra,. 
on 3rd April 1914, instituted a suit 
against Mt. Ladho alleging that she was 
not entitled to any of the 16 bighas 
odd left by Har Narain, and claim¬ 
ing tliat the holding had reverted to the 
entire proprietary body of Panna Harsa. 
They claimed to be suing as represen¬ 
tatives of that proprietary boay and 
filed the application required by O. 1. 
R. 8, Civil Procedure Code. Notice of 
this application was directed to issue 
and it has been assumed that it did 
issue. Sheo Chand and Sheo R^, 
whose names were in that application 
must, therefore, be taken to have know¬ 
ledge of these proceedings; neither of 
them, however, took any steps under 
O. 1, R. 8 (2), Civil Procedure Code, 
to be made a party to the suit. 

As has been said above, they con¬ 
tinued to press for mutation regarding 
the sale to them. The suit against Mt^ 
Ladho was decreed on 14th April 1915, 
and symbolical possession of the land 
was given on 25th March 1918. Sheo 
Chand and Sheo Ram, however, conti¬ 
nued to be in actual pssoession of the 
land bought by them. On 25th January 
1925, the proprietors asked for parti¬ 
tion of the whole 16 bighas whereupon 
Sheo Chand and Sheo Ram ^ objecten 
to the inclusion of the 3 big^s ip 
biswas in the land to be pardoned. 
They were directed to establish their 
claims in the Courts and instituted n • 
suit accordingly which was dismissed, 
on 29th March 1926, but decreed on. 
appeal by the Senior Subordinate Judge 
on 12th October 1926. A second ap¬ 
peal was then preferred to this Court 
by the defendants which proved suc¬ 
cessful, the Judge hearing it commg: 
to the conclusion that the plainons 
must be held to have waived their 
elusive title, if any, “to 3 bighas 10 
biswas” and, therefore, were “estopped 
from now alleging to the contrary. 
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Their suit having thus been dismissed, 
Sheo Chand and Sheo Ram liave pre¬ 
ferred this appeal under clause 10 of 
the Letters Patent. 

The only point for determination is 
whether on the facts found any estop¬ 
pel arises. Now it is clear, and indeed 
has been admitted, that the appellants 
were not parties to the litigation bet¬ 
ween Shadi and Mathra and Mt. Ladho. 

I am unable to sec that when Sheo 
Chand and Sheo Ram received notice 
!of that suit, they were bound by any 
!law to take any action. The suit had 
■been instituted after the sale to them 
and they had taken definite and active 
steps towards getting the land bought 
by them mutated in their names. Both 
Shadi and Mathra were aware of these 
mutation proceedings and it was ob¬ 
viously as a result of their obstruction 
tliat those proceedings were so pro¬ 
tracted. I am further unable to see 
that their inaction on receipt of the 
notice of the application under O. 1, 
R. 8, Civil Procedure Code, can be 
regarded as a “waiver” of their 
exclusive claims. Indeed, as was with¬ 
in the special knowledge of Shadi and 
Mathra, while the suit was proceeding, 
they were openly asserting their exclu¬ 
sive right to the land now in suit, and 
it is difficult to understand how their 
action or inaction could possibly have 
led the plaintiffs in that suit to alter 
their position in any way. In these 
circumstances I am of opinion that the 
appellants were not estopped from 
bringing this suit, and I would there¬ 
fore accept this appeal and remand 
the case to the Single Judge for a de¬ 
cision of the other points involved. 
Costs of this appeal to follow the event. 
Shadi Laly C. J. —I concur. 

K.9. Case remanded. 
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Harrison and Addison, JJ. 

Dehi Das —Defendant—Appellant. 

V. 

Jaini Mai —Plaintiff—Respondent. 

Second Appeal No. 1413 of 1927, 

Decided on 22Dd February 1932. 

Civil P. C. (1908), O. 41. R. 27—Scope- 
Condition* laid down in R. 27 must exist be¬ 
fore Judge is entitled to call for additional 
evidence. 

An appellate Court in calling for additional 
evidence must consider whether there is any in¬ 
herent lacuna or defect in the evidence already 
on record and whether it can pronounce judg¬ 
ment without it. It is only when the conditions 
laid down in O. 41, R. 27, Civil P. G., are found 
to exist that a Judge is entitled to call for addi¬ 
tional evidence: AIR 1931 P O 143, Foil. 

[P 649 0 1) 


Nawal Kishore and AJit, Prasad —for 
Appellant. 

liislien Narain and Basant Krishen 
for Drv Uaj Sawhnev —for ResipoDclent, 

Harrison, J .—The plainiiii in this 
case sued upon a promissory note and 
was met by the plea of the minority of 
defendant at the time of e.xecution. The 
trial Court, after hearing the evidence, 
came to the conclusion that the plea was 
true ^ that the dclendant was a minor 
at the time the promissory note was 
executed. It accordingly dismissed the 
suit. ^ On appeal the learned Additional 
District Judge reversed this finding and 
gave the plaintiff a decree for the full 
amount claimed, namely, Rs. 2,800. 
Oii second appeal it is urged that the 
above finding of the Additional District 
Judge is entirely based upon additional 
evidence, which he permitted to be 
called on an application presented to 
liim by the plaintiff-appellant. Counsel 
contends that the ruling recently deli¬ 
vered by their Lordsliips of the Privy 
Council: Parsotini Tliakur v. LalAlo/iar 
Thakiir (1), lays down that this evi¬ 
dence should not have been admitted, 
inasmuch as the Court did not act in 
the manner prescribed in the Code and 
did not come to the conclusion wliich 
alone would justify the passing of such 
an order. Counsel further contends that 
in consequence of talcing this evidence 
the Judge’s attitude towards the re¬ 
mainder of the evidence became unduly 
suspicious and that he rejected the 
whole of the material on which the trial 
Court had come to its conclusion re¬ 
garding the age of the defendant and 
did so because he accepted tliis addi¬ 
tional evidence and not only accepted it, 
but attached a value to it wluch it 
never possessed. When examined, it 
will be found that this evidence is of 
no value whatever, as it merely recited 
that a son of Damodar Das liad died 
in Dellii on a certain date. Damodar 
Das is an extremely common Hindu 
name and particularly common in the 
vast city of Delhi. 

The first point to be decided is whe¬ 
ther the Additional District Judge 
should have admitted this additional 
evidence. Counsel for the respondent, 
endeavours to support the action taken 
on the application put in to the Addi¬ 
tional District Judge by a Delhi coun¬ 
sel. It is there stated that the trial 
Court had called the original evidence 
of the registers and the clerk who 
explained them, after the conclusion o f 

1. AIR 1981 P O 143=132 I 0 721=68 I A 254 
=10 Pat 664 (P C). 
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the arguments, and the Court is given 
to understand that the plaintiff knew 
nothing about tliis evidence, which was 
taken behind liis back. The minute 
grain of truth is that the evidence was 
taken after there had been some argu¬ 
ment for the case was argued more than 
once, certainly twice and possibly three 
times. It was after one of the un- 
finished arguments had been broken off, 
that this additional evidence of the re¬ 
gisters and the clerk was called. Tliis 
evidence was taken in open Court. 
Counsel for the plaintiff cross-examined 
the clerk at length and four days later 
argued the case on the whole of the 
evidence. Another counsel was then 
engaged to put forward the application 
which docs not stop short at misre¬ 
presentation and includes deliberate mis¬ 
statements. The argument therefore 
that the Additional District Judge was 
justified in calling additional evidence 
on improper or insufficient grounds, be¬ 
cause the trial Court had acted in the 
similar way, falls to the ground, the 
action of the trial Court having been 
perfectly correct throughout. In calling 
for this additional evidence the Addi¬ 
tional District Judge did not apparently 
consider whether there was any inherent 
lacuna or defect and whether he could 
or could not pronounce judgment with¬ 
out it. He called it on the application 
of the counsel without, perhaps, con¬ 
sidering the matter deeply or coming to 
any conclusion as to whether the provi¬ 
sions of the Code were being strictly 
observed. As laid down in Parsotiin 
^Thakur v. Lal Mohar Thakur (1), at 
X>. 669, there previously existed sorne 
doubt as to the meaning of the inci¬ 
dental remarks in an earlier judgment: 
I Ildar jit Pratap Sa/ii v. Aniar Singh (2). 
Those doubts have now been set at rest 
an,d it has been clearly explained that 
the loose practice which had grown 
up in the past, must cease and that it 
is only when the conditions laid down 
in O. 41, R. 27, Civil P. C., are 
found to exist that a Judge is entitled to 
call for additional evidence. This will 
occur very rarely. 

Putting aside this additional evidence, 
worthless as it is, and considering the 
case as a whole as it presented itself to 
the trial Court, the finding that the de¬ 
fendant was a minor at the time the 
document was executed is based on evi¬ 
dence which we can see no reason to 
reject. There is the evidence of the 
mother of the minor, of the father-in- 
law of Rai Baliadur Amba Parshad, of 

AIR 1923 P 0 123=74 I C 747 =50 I A 183 

=2 Pat 676 (P C). 
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the registers and of the clerk who ex¬ 
plained them. The entry, on which the 
Subordinate Judge has relied, being an 
old entry is very much more valuable 
than such entries are at present, for it 
gives not only the name of the father, 
but also the name of the grandfather 
and it is clear that it does refer to 
the family of the defendant. We think 
the Additional District Judge has been, 
unduly impressed by the evidence which 
should not have been admitted and has 
attached an undue value to it, which has 
prejudiced him in considering the state¬ 
ments of the witnesses named above. In 
our opinion, the finding of the trial 
Court must be restored and the suit 
dismissed with costs throughout. The 
cross-objections are also dismissed with 
costs. 

w.d./b.k. Appeal allowed. 
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Bhide, J. 

Sham Sundar Lal — Defendant—Ap¬ 
pellant. 

V. 

Babu Lal —Plaintiff—Respondent. 

Second Appeal No. 1110 of 1932, 
Decided on 11th January 1933, from 
decree of Dist. Judge, Delhi, D/- 16th 
April 1932. 

Limitation Act (1908), Art*. 80, 74 and 
75 — Instalment bond — Interest payable 
monthly and principal payable in instalments 
after three years—On default in payment of 
interest promisee entitled to sue for prin¬ 
cipal—Cause of action arises on default of 
interest and Art. 80 applies. 

A bond provided that the interest was to be paid 
every month and that the principal amount was 
to be paid in instalments after three years. It 
was also provided that the promisee was entitled 
to sue for entire sum on default of payment of 
interest in any month. The debtor committed 
default in payment of interest after six months: 

Held: the bond did not fall strictly within 
Arts. 74 or 75, but that it fell under Art. 80 and 
that the cause of action arose on the first default 
committed for the payment of interest: AIR 
1932 Nag 1 (J’B) and 188 P R 1883, Bel on; 66 
P R 1904; 71 P P 1916; 2 All 822 and AIR 1923 
All 1 (PP), Rep, B 1901, Dist. [P 660 0 1] 

Kishen Dayal —for Appellant. 

Shamair Chand —for Respondent. 

Judgment. —This was a suit for re¬ 
covery of Rs. 630 ,on the basis of a 
bond. The bond wes executed on 1st 
December 1925. According to the terrr^ 
of the bond interest was to be paid 
monthly and principal amount was to bo 
paid in certain instalments after the 
lapse of the first three years. The smt 
was instituted on 2-2nd November 1930. 
The plaintiff alleged that the defendant 
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had paid interest only for the first six 
months and consequently the whole 
amount had become due. The defen¬ 
dant admitted execution of the bond, 
but denied that any consideration had 
passed. He also pleaded that the suit 
was barred by time. The trial Court 
found that the defendant had only paid 
interest for the first six months as al¬ 
leged by the plaintiff and that the cause 
of action for the whole amount arose as 
a result on the date of the first default, 
i. e., on 1st July 1926. The suit having 
been instituted on 22nd November 1930 
was therefore held to be barred by lime 
and dismissed. An appeal was pre¬ 
ferred to the District Judge who ac¬ 
cepted the trial Court’s finding that the 
whole amount became due on 1st July 
1926, owing to the defendant’s failure 
to pay interest after the first six months. 
But he disagreed with the trial Court on 
the question of limitation. The learned 
Judge w’as of opinion that the bond 
being payable by instalments the suit 
was governed either by Art. 74 or 75, 
Limitation Act, and, as the time for 
payment of any instalment had not yet 
arrived when the suit was instituted, the 
suit was within time under either of 
the said articles. The appeal was ac¬ 
cordingly accepted and the plaintiff was 
granted a decree. From this decision 
a second appeal has been preferred to 
this Court by the defendant. 

The only point which the learned 
counsel for the appellant has urged be¬ 
fore me is that of limitation. It is 
argued that, although the principal 
amount of the bond was payable by 
certain instalments, the bond also pro¬ 
vided that, in default of payment of 
interest month by month the whole 
amount whould become payable at once, 
and consequently the bond cannot be 
said to fall strictly within the purview 
of Art. 74 or Art. 75, Limitation Act. 
It was contended that the proper article 
applicable was Art. 80 and, since the 
whole amount fell due on 1st July 
1926, the suit was barred under that 
article. The learned counsel for the 
respondent on the other hand contended 
that according to the true construction 
of the bond, the whole amount did not 
become payable merely on default of 
payment of interest. The wording of 
the bond bearing on this point is as 
follows: 

'^Aghar hasab aharayat hala zar-i-asal wa aud 
ada kare to malik rupaya ko inkhiiar hoga 
ki Icul rupaya yakmusht wasul kare,'* etc., etc. 

It was urged that this condition 
means that the plaintiff would be en¬ 
titled to recover the whole amount if 


there was default both in payment of 
interest as well as principal. As stated 
already the principal was payable in 
certain instalments after the ^ lapse of 
the first three years and admittedly no 
default had yet occurred in the payment 
of the principal. It was therefore urged 
that the wliole amount had not become 
payable at all. But this contention is 
opposed to the case set up by the 
plaintiff himself. The plaintiff liimself 
claimed the whole amount of the bond 
as a result of the default in payment 
of the monthly interest. The leanied 
counsel urged that tliis was a mistake 
on the part of the plaintiff and that the 
proper construction of the bond was the 
one suggested by him. I am unable to 
accept this contention. The proper in¬ 
terpretation of the terms of the bond 
depends mainly on the intention of the 
parties. The wording of the bond 
though not happy is, in my opinion, 
capable of the construction placed upon 
it by the Courts below and the fact tliat 
the plaintiff himself placed that con¬ 
struction on it may be safely taken _as 
a good indication that that was the in¬ 
tention of the parties. I therefore see 
no reason to dissent from the view 
taken by the Courts below on tlus poin^ 
It was urged next that the plaintiri 
was merely given the option to claim 
the whole amount in the event of a de¬ 
fault and tliat limitation could not begm 
to run, unless he chose to take advan¬ 
tage of the default and claim the whole 
amount. Wasiirain v. Mahomed Baklisit 
(1), was cited in support of this con¬ 
tention. But tliat case is clearly dis- 
tinguisliable, as according to the word¬ 
ing of the bond therein, the whole 
amount did not become due unless the 
creditor made a demand. There is no 
such condition in the present case, ine 
learned counsel for the appellant has 
invited my attention to a Full Bench ruling 
of the Punjab Chief Court reported as 
Khairuddin v. Ata Mai (2) in which it 
was held that even in cases where tne 
creditor is given the option to claim the 
whole amount in the event of a default, 
limitation begins to run as soon as the 
first default occurs and that mere for¬ 
bearance to sue does not amount to 
waiver of such default. This ruh^ig was 
followed in Mir Shah v. Atar Singh (3) 
and Sham Sundar v. harbans Sin^ i 
(4). There is some conflict of authority 
on the point, but the view taken m 
Jihmruddin_v._Atu MalJ2 ) , was_ _re- 

1. air 1930 Lab 124=121 I C 80. 

2. (1883) 188 P R 1883. 

8 (1904) C6 P R 1904=138 P L R 1903. 

4. (1915) 71 P R 1915=80 I 0 517. 
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cently adopted by a Full Bench of the 
Judicial Commissioners’ Court at Nag¬ 
pur: vide, A. /. R. 1932 Nag. 1, after 
a consideration of the various autho¬ 
rities on the point. I am therefore of 
opinion that the cause of action arose 
on 1st July 1926, when the first de¬ 
fault in payment of interest took place, 
as held by the Courts below. 

The next point urged was that the 
bond i’l question being payable by in¬ 
stalments. limitation must be governed 
cither by Art. 74 or Art. 75 and hence 
the suit was witliin time as held by the 
learned District Judge. Tliis argument 
does not seem to me sound. Art. 74 
and Art. 75 seem to deal with cases in 
which the suit is based on a default in 
payment of the instalments as regards 
the principal amount of the bond and 
not to cases of the present type where 
the claim is based on a default in pay¬ 
ment of interest: cf. the wording of 
the third column in Art. 74 and Art. 75: 
Ba// V. Stowell (5) and Shib Dayal 
V. Meherban (6). In the present in¬ 
stance it is true that the principal 
amount of the bond was also payable 
in certain instalments, but that was not 
the only condition and the suit was not 
based on any default in payment of any 
instalment of the principal amount. In 
the circumstances, it seems to me that 
the proper article applicable is the re- 
.-iduary Art. 80 and according to that 
article the suit would seem to be clearly 
vime-barred. The learned counsel for 
he appellant has drawn niy attention to 
Sobha V. Ram Partab (7), but in that 
case there was no provision as regards 
the whole amount becoming due on 
default in payment of interest and the 
question of the applicability of Art. 80 
also was not considered. Holding that 
the claim in the present suit was barred 
under Art. 80, Limitation Act, I ac¬ 
cept the appeal and dismiss the plain¬ 
tiff’s suit, but in view of the legal point 
in\olved, which is not free from diffi¬ 
culty, I leave the parties to bear their 
costs throughout. 

K.s Appeal accepted. 

5. (1879) 2 All 322. 

0. AIR 1923 All 1=G9 I 0 931=45 All 27 (FB). 
7. (1901) 74 P R 1901=111 P L R 1901. 
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Bhide, J. 

Birn —Plaintiff—Appellant. 

V. 

Mula and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 1121 of 1932, 
Decided on 22nd December 1932. - 


Civil P. C. (1908), O. 21, R. 63—DIsmistal 
of objection to execution on basis of gift— 
—Suit by objector under O. 21, R. 63— 
Plaintiff should prove genuineness of gift 
even though defendant has not specifically 
pleaded that gift is collusive. 

Where an objection to an execution on the 
basis of a gift deed is dismissed on the ground 
that gift is collusive and the objector files a suit 
under O. 21, R. G3, he should prove not only that 
the gift has been duly effected in his favour, but 
also that it is not collusive, and the mere omis¬ 
sion of the defendant to plead that the gift was 
collusive does not relieve the plaintifi of his duty 
to prove the above facts: A' R 1930 P G 255; 80 
1 C 855; 12 Bom 270; AIR 1923 Mad 1269; AIR 
1929 LaU 455 and 107 I C 782, Ref. LP 661 0 1] 

Tek Chand —for Appallanfe. 

Shamair Chand —for Respondents. 

Judgment .—The house in dispute in 
the present case was sold in execution 
of a decree. The plaintiff preferred an 
objection in the course of the execution 
proceedings alleging that the house had 
been gifted to him by his uncle Atma 
Ram. This objection was dismissed by 
the executing Court, holding that the 
alleged gift was collusive. The plaintiff 
then instituted the present suit for pos¬ 
session under O. 21, R. 63, CivilP. C., 
to prove his claim. Various issues were 
framed in the case, but the trial Court 
found that the plaintiff had failed to 
prove either his title or his possession 
within 12 years and therefore dismissed 
the suit. On appeal the learned Senior 
Subordinate Judge differed from the 
finding of the trial Court on the ques¬ 
tion of ownership and possession, but 
held that the alleged gift was made with 
intent to defeat the claims of the cre¬ 
ditors of the judgment-debtor and was 
as such invalid. On this finding the 
appeal was therefore dismissed. From 
this decision plaintiff has preferred a 
second appeal. The main contention of 
the learned counsel for^ the appellai^ 
is that the ground on which the learned 
Senior Subordinate Judge has dismissed 
the appeal was neither pleaded nor put 
in issue. It is true that the defendants 
in this case did not specifically plead 
that the gift in question was made to 
defeat the creditors, but the learned 
counsel for the defendants urg^ 
in a suit of this type under O. 21, 
R. 63, when a decision has been given 
against the plaintiff by an execuuon 
Court the burden of proof lies on tne 
plaintiff to prove not only title, but also 
the good faith of the transac^on reUed 
on by him. In support of tMs coiUen- 
tion a number of authorities 
been cited, including one by 
their Lordships of the ^livy Coun¬ 
cil, namely, Mahomed Mahomea- 
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Khan v. Bismilah Bcp^atn (1), Jamahar 
Knmari v. Askaram Bold (2) and Go- 
vind Atmaram v. Santai (3), A. /. R. 
1928 Mad. 1259; A. I. R. 1929 Lah. 
455 and Ralla Ram v. Md. Aynb Khon 
(4). 

The learned counsel for the appel- 
jlant did not dispute the correctness of 
the proposition in support of which 
these authorities were cited, but con¬ 
tended that the present case is dis¬ 
tinguishable inasmuch as the defendants 
did not specifically plead that the tran¬ 
saction in dispute was fraudulent and 
was effected to defeat the creditors. I 
do not think the contention has force. 
According to the authorities relied on 
by the defendants, owing to the decision 
in execution proceedings that the gift in 
question was collusive, it was incumbent 
on the plaintiff to prove that not only 
the gift had been duly effected in his 
favour, but also tliat it was not collu¬ 
sive. It was for the plaintiff therefore 
to allege and prove these facts in order 
jto get rid of the decision in the execu¬ 
tion proceedings and the mere omission 
of the defendants in the circumstances 
to plead that the gift was fraudulent 
cannot, I think, help him. In my opi¬ 
nion the plaintiff has failed to establish 
one of the material facts which he liad 
to prove in the present suit under O. 21, 
R. 63, and therefore he cannot succeed. 
I do not see any adequate ground for 
allowing the plaintiff to amend the plaint 
and re-open the whole case at this 
stage. The execution proceedings ap¬ 
pear to have been already delayed for 
a long time by various objections of this 
type. The gift on which the plaintiff 
TeUed was a gratuitous transfer and 
considering all the circumstances, the 
learned Senior Subordinate Judge has 
held that it was made to defeat and 
delay the creditors. I see no valid 
ground for interference with the finding 
of fact and dismiss the appeal with 
costs. 

K.S. Api^eal dismissed. 

1. AIR 1930 P O 256=128 I C 647 (P C). 

2. (1915) 30 I C 865. 

8. (1888) 12 Bom 270. 

A. (1928) 107 I G 782. 
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Tek Ohand and Monroe, JJ. 
Fazal Hussain others —Appellants. 

V. 

Jiwan Shah and another —Respondents. 
First Appeal No. 3070 of 1927, De¬ 
cided on 28bb November 1932, from de¬ 
cree of Sen^r Sub-Judge, Jbang, D/- 
August 1^7. 


(a) Civil P. C. (1908), S. 11—Res judicata 
does not arise unless former Court is com* 
petent to try subsequent suit. 

Unclcr S. 11 a decision in a former suit cannot 
be pleaded as res judicata in a subsequent suit 
unless tbe Judge by whom it was made bad juris¬ 
diction to try and to decide not only the parti¬ 
cular matter in issue but also the subsequent 
suit itself, in wbicb the issue is subscquonlly 
AZR 102Q LahQOS held not correcthj de¬ 
cided ; Case laio (U$ci(,ssed. [P 562 C 1] 


(b) Civil P. C. (1908), S. 11—Construction 
—Interpretation of Statutes. 

Section 11 is not exhaustive of the law of res 
judicata and the gcc^eial principles uiidorlyin-T 
that rule can be invoked in reference to matters 
on which the section is silent or with regard to 
proceedings to which it does not apply. But 
with regard to matters which are specifically 
provided for in the Code, the Courts are bound 
to limit the operation of the rule in accordance 
with the phraseology used by the Legislature, and 
have no power to ignore the express provisions of 
the Statute in order to give eflect to the general 
principles of law. [P 552 G 1] 

(c) Transfer of propertyAcl (1882), S. 3 
—Attestation does not fix attestor with 
knowledge of contents. 

Attestation of a deed proves no more than that 
the signature of an executing party had been 
attached to a document in the presence of a 
witness. It does not involve the witness in any 
knowledge of the contents of the deed, nor fix 
him with notice of its provisions: AlLt lOlG P 0 
110 aud Alii 1922 P C 20, Foil. [P o53 C 1] 

Ghulam Mohy-ud-din and Vev Eaj 
Saiohncy — for Appellants. 

J. L. Kapur, Jowahar Singh DhUlon, 
Noin Singh Ganba and Mehr Chand Sud 
—for Respondents. 


Tek Chand, /.—The plaintiffs’ suit 
/as dismissed by the learned trial Judge 
>n the ground inter alia that the ques- 
ion of Ills relationship with Ghiragh 
)hah, the husband of Mt. Jmtan Bibi 
lecea&ed, was res judicata by reason of 
previous decision by Sardar CJhulam 
iaidar Khan, Munsif, First Class, dated 
>4th November 1914, in re: Umid Alt 
Utah v. Ahmad Shah, printed at p. 67 
if the paper book. In coming to this 
iecision the learned Judge followed a 
uling of the Division Bench reported 
s Sahibzadi Begani v. Muhammad 
Jnuir (1). It is clear, however that 
;ardar Ghulam Haidar Klian, who de- 
ided the previous suit, was a Munsif 
i the First Class, and was not com¬ 
petent to try the present suit. This 
peing so, his decision cannot res 
udicata in the present case in view ot 
he provisions of S. 11, Civil P. C., 
/hich. expressly lays down that in order 
hat a decision in a former case be 
es judicata in a subsequent suit ttie 
:ou« which tried the former suit mus t 

l AIR 1926 Lah G03=96 I C 1002=8 Lah 15. 


652 Lahore Fazal Hussain v. Jiwan Shah (Tek Chand, J,) 193$ 


be competent to try such subsequent 
suit. In Gokiil Mandar v. Padmanand 
Singh (2), the question came up before 
their Lordsliips of the Privy Council in 
reference to the identical provision in 
S. 13 of the Code of 1882, and it 
was ruled that under that section a 
decision in a former suit ■ 

“cannot bo pleaded as res judicata in a sub¬ 
sequent suit unless the Judge by whom it was 
made liad jurisdiction to try and to decide not 
only the particular matter in issue, but also the 
subsequent suit itself, in which the issue is sub¬ 
sequently raised.’’ 

Lord Davey in delivering the judg¬ 
ment of their Lordships observed that: 

“in this respect the enactment went beyond the 
previous Act 10 of 1877 and also beyond the law 
laid nown in the Duchess of Kiyigston's case (3). 

This decision of their Lordships has 
been followed in numerous cases in 
this Court as well as the other Courts 
in India. In Sahibzadi Begam v. Mu- 
hammad Umar (1), however a Division 
Bench^ without reference to the Privy 
Council decision aforesaid held that not¬ 
withstanding the provisions of S. 11 
the judgment in a former suit will 
operate as res judicata in a subsequent 
suit by reason of “the general principles 
of law,” even w'here the Judge who 
decided the former suit was not com¬ 
petent to try the subsequent one. With 
all deference to the learned Judges, 
who decided that case, I am of opinion, 
that the law has not been laid down 
correctly in it. It is no doubt true that 
S. 11 is not exliaustive of the law of 
res judicata, and that the general prin¬ 
ciples underlying that rule can be in¬ 
voked in reference to matters on which 
the section is silent or with regard to 
proceedings to which it does not apply: 
see Ram Kir pal v. Rup Kuari (4), 
George Henry Hook v. Administrator- 
General of Bengal (5), Ramchandra 
Rao V. Ramchandra Rao (6) and 
Lachhmi v. Bhiilli (7). But with re¬ 
gard to matters which are specifically 
provided for in the Code, the Courts 
are bound to limit the operation of the 
rule in accordance with the phraseology 
used by the Legislature, and have no 
power to ignore the express provisions 
of the Statute in order to give effect to 
the “general principles of law.” In 

2. {1902)’29” Cal 707=29 I A 196=8 Sar S23 

(PC). 

3. (1776) 2 Sm L C lOth Ed, 713. 

4. (1384) 6 All 269=11 I A 37 (P 0). 

5. AIR 1921 P C 11=60 I C 631=48 I A 187= 

48 Cal 499 (P C). 

G. AIR 1922 P C 80=67 I C 408=49 I A 129= 

45 Mad 820 (P C). 

7. AIR 1927 Lah 289=104 I O 849=8 Lah 384 

(PB). 


Nirbhe Ram v, Moolchand (8), this- 
view was taken by Fforde, J., lumself, 
who was one of the Judges who decided! 
Sahibzadi Begam v. Muhammad Umar 
(1) and it was held that: 

“though the rule of res judicata is not limited' 
to the provisions of S. 11, Civil P. C., the doc¬ 
trine of res judicata on general principles cannot 
be invoked in such a manner as to render the- 
provisions of the said section nugatory.” 

Further in Hussain Shah v. Ghulant 
Nabi (9), which was decided by Dalip> 
Singh, J., sitting singly, the learnedi 
Judge observed that he had had the ad-r 
vantage of discussing the matter mth> 
Fforde, J., and he understood it frortk 
him that Sahibzadi Begam v. Muham¬ 
mad Umar (1) 

“does not lay down nor purport to lay down any 
rule of law contrary to the Privy Council ruling 
reported as Qokul Mandar v. Pudmanundi 
Singh (2).” 

In Qasim Ali v. Puran Mai (10), the 
learned Chief Justice and Agha Hai¬ 
dar, J., did not follow Sahibzadi Begant 
V. Muhammad Umar (1), and held that 

“if a case is covered by the provisions of S. 11 the* 
general doctrine of res judicata cannot be in¬ 
voked.” 

I must therefore hold that Sahibzadi 
Begam v. Muhammad Umar (1), wa& 
not correctly decided and must res¬ 
pectfully refuse to follow it. The find¬ 
ing of the lower Court on this point 
is therefore erroneous and cannot be 
sustained. On the finding by this Court 
that the judgment of Sardar Ghulam 
Haidar Khan does not operate as res 
judicata in the present case, Mr. Kapur 
for the respondent urges that he should 
be allowed an opportunity to produce 
evidence which was led by his client 
before Sardar Ghulam Haidar Khan 
and accepted by him in coming to a 
finding in his favour, but which his- 
client did not think necessan^ 
to produce in the present case w 
the belief that the judgment in the 
former suit was decisive of the issue as 
to the relationship. In my opinion, Mr^ 
Kapur’s prayer is reasonable and 
be granted in the interests of justice. Mr» 
Ghulam Mohy-ud-din for the appellant 
does not raise any objection, but asks 
for permission to lead evidence in re¬ 
buttal. This prayer also is reasonable* 

and must be granted. , j r k 

As neither party desires to lead fresn 
'oral evidence and both ^des wish to- 
file documents or certified cop^s 
thereof, it is not necessary to send the 
case to the lower Court for the puipose* 
Both counsel have filed today list o* 

8. AIR 1929 Lah 781=117 I 0 8^ 

9. (1928) 107 IO 623. 

10. (1929) 117 I 0 68. 
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the documents on which they rely. The 
documents or copies thereof shall be 
filed on or before 15th June 1932. The 
documents produced shall be translated 
at the expense of the party producing 
them. It is not necessary to have the 
translations printed, but it will be 
sufficient to have four typed copies 
prepared, two for the Judges who will 
hear the case and one for each counsel. 
The office will take steps to have the 
additional paper book prepared with as 
little delay as possible. 

Monroe, J. —I agree. 

(The copies of the documents on 
which the parties wished to rely, having 
been filed and translated, their Lord- 
ships discussed the facts of the case 
and in the course of their judgment 
observed:) 

Tek Chand, J. —Counsel next relied 
on Exs. P. W. 2/2 and P. W. 2/3 
which are deeds of alienation by Karam 
Haidar Shah in favour of third parties 
and are admittedly attested by Jiwan 
Shah, defendant. In these deeds Karam 
Haidar Shah described liimself as the 
son of Muhammad Shah, and it is 
argued tliat this is a clear admission of 
the parentage of Karam Haidar Sliah 
and is binding on the defendant. In 
my opinion this contention is without 
force. It is now settled law that the 
attestation of a deed proves no more 
than that the signature of an executing 
party had been attached to a document 
in the presence of a witness. As ob¬ 
served by their Lordships of the 
* Privy Council it 

“does not involve the "witness in any knowledge 
of the contents of the deed, nor fix him with 
notice of its provisions”; Danga Chandrudkur v. 
Jagat Kishore (11) and Pandurang Kishnaji v, 
Marhandaya Tukaram (12).” 

These documents therefore do not 
carry the case of the plaintiffs any 
further. The plaintiffs having failed to 
establish their contention that their, 
grandfather, Karam Haidar Shah was 
the legitimate son of Muhammad Shah, 
the appeal was dismissed with costs. 

Monroe, /.—I agree. 

K.S. _ Appeal dismissed. 

11. AIR 1916 P O 110=83 I 0 420=43 I A 249= 
44 Cal 186 (P O). 

12. AIR 1922 P 0 20=65 I C 954=49 I A 1C=49 
Cal 884=18 N L R 1 (P C). 
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Addison and Bhidb, JJ. 

Mt, Jatan and another —Appellants. 

V. 

Jiwan Singh and others —Respondents. 

Second Appeal No. 1214 of 1926, 
Pecided on 22nd March 1933. 


(a) Custom (Punjab)—Succession—Garcwal 
Jats of Ludhiana District — Collaterals ex¬ 
clude widowed daughter even in respect of 
ancestral property. 

According to the custom governing the G.irewal 
Jats of the Samrala Tahsil of Ludhiana District 
collaterals are entitled to succeed in preference 
to widowed daughter even to the property which 
is not ancestral qua the collaterals; 29 P Zl 1011 
and 25 P R 1912, Rcl on. [P 653 0 1; P 554 Cl] 

(b) Riwaz-i-am—Presumption of reference 
to ancestral property can be rebutted. 

In the absence of any indication to the con¬ 
trary, entries in the riwaj-i-am should be taken 
to refer to ancestral property. But the use of ex¬ 
pressions that certain persons are excluded from 
succession “in any case” or “under any circum¬ 
stances” without reference to ancestral character 
of property or otherwise shows that the exclusion 
operates on self-acquired properties also: AIR 
1926 Lah 210 and AIR 1920 La/i 0, Ref. 

[P 654 C 1, 2] 

(c) Custom (Punjab) — Burden of proof is 
shifted by favourable entry in riwaz i-am. 

The riwajiam, if in favour of the plaintiffs, is 
by itself sulficient to shift the burden of proof to 
the defendants: AIR lOlG P C 129, Ref. 

IP 554 C 2] 

(d) Evidence Act (1872), S. 13—Custom 
recognized in previous judgments—They are 
admissible but not conclusive—Custom (Pun¬ 
jab). 

Judgments in other cases ou the point of cus¬ 
tom are admissible in evidence under B. 13, only 
as instance in which the custom in question was 
iudicially recognized, but are not conclusive. 

LP 554 C 2} 


Balwant Eai —for Appellants. 

Amar Nath Chona for Dev Raj Saw- 
heny —for Respondents. 

Bhide, /.—Plaintiffs, who are the 
collaterals of one Laklia, sued in tliis 
case for a declaration that the gift of 
certain land and houses made by Mt. 
Karmon, her widowed daughter, shall 
not affect their reversionary rights. The 
suit was decreed, by the trial Court and. 
the decision was upheld by the Dis¬ 
trict Judge on appeal. The defendants 
have now preferred a second app^l to 
this Court, supported by a certificate, 
from the District Judge on the question 
of custom under S. 41 (3), Punjab| 
Courts Act. The decision of the casci 
turned mainly on the question whether,; 
according to the custom govenung the 
parties (who are Garewal Jats of the 
Samrala TahsU of the Ludhia^ Dis- 
trict), plaintifTs as collaterals of Laklia 
are entitled to succeed to the property 
in dispute, in preference to his widowed 
daugher, Mt. Karmon, after the d^tb 
ot Mt. Jatan, his widow, who holds a. 
life interest in it at present. It has 
been held that the property m <^spjite 
was not proved to be ancestral qua tne 
pSnSfs and this finding is not now 

challenged. 
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The learned District Judge has held re- 
j lying chiefly on AU. Jshar Kuar v. Raja 
\Sii7gh (1) Ziud Pratap Singh v. Punjabu 
j(2), that the plaintih's have a pre¬ 
ferential right to succeed to the pro- 
pcriy. although it was not proved to be 
ancestral qua plaintiffs. An attempt was 
' made to challenge the correctness of 
the above decisions before the learned 
District Judge on the ground that the 
entries in the riwajiam of the Ludhiana 
District on which the decisions were 
i)ascd to a certain extent should have 
been taken to refer to ancestral pro¬ 
perty only. The learned District Judge 
however refused to go into this question 
and felt himself bound to follow the 
aforesaid decisions. The same argument 
which was put forward before the learn¬ 
ed District Judge was reiterated before 
us. There is no doubt, that there are 
'rulings of this Court in wliich it was 
held that, in the absence of any indica¬ 
tion to the contrary, entries in the 
'riwajiam should be taken to refer to 
janccstral property: see, e. g., Sham 
Das V. Mf. Moolu Bai (3), Ghiilam 
Mahomed v. Gatihar Bibi (4) and 
RaJimat All Kh(in v. AU. Sadiqulnisa 
f5). In the present instance however an 
examination of the riwajiam will show 
that the language of the answers to the 
questions which relate to the point now 
under discussion is very wide and may 
reasonably be taken to cover non-ances- 
iral property as well. For example in the 
riwajiam of the Samrala Tahsil (to 
which the parlies belong) prepared in 
the year 1882, the following question 
and answer appear: 

QueH'ion .—Under wbat circumstances do daugh¬ 
ters inherit? II a son or a widow or a near col¬ 
lateral is alive, do daughters inherit or not ? Up- 
to what degree of relationship has a near colla¬ 
teral a right prior to that of a daughter ? 

Answer .—In our community, daughters, whe¬ 
ther married or virgin, major on minor, do not 
succeed in any case, father’s collaterals, how¬ 
ever distantly related, succeed to the property. 
They have got a preferential right. 

In the column of “instances and 
memoranda” it is further noted: “Tliis 
is a universal practice, tliat a daughter 
does not inherit under any circum¬ 
stances.” (vide Ex. P-2). The ques¬ 
tion was not in any way restricted to 
ancestral property, and if a daughter 
succeeded to self-acquired proF>erty, one 
would have expected the fact to be 
mentioned in the answer. The absence 
of any such mention and the use o f 

1. (19111 29 P R 1911=9 I C 608. 

2. (1912) 26 P R 1912=13 I C 177. 

8. AIR 1926 Lab 210=95 I C 337=7 Lah 124. 

4. ^Am 1920 Lah 9=54 I C 419=1 Lab 284.^ 

5. M1R 1932 Lah 358=133 1 C 280=18 Lali 404. 


expressions such as “in any case” and 
“under any circumstances” would seem 
to indicate that daughters do not suc¬ 
ceed even to self-acquired property. 
The above view received support from 
the remarks of the author of the Cus¬ 
tomary law of the Ludhiana District 
prepared at the settlement of 1882: 
vide para. 79 at p. 40, to the effect 
that no distinction between self-acquired 
and ancestral property was, as a rulq. 
recognized in the answers of the trib^- 
men with regard to the rules of succes¬ 
sion, alienation, etc. The answer to 
question 43 in the Customary law of 
^ the Ludhiana District prepared in the 
year 1911 shows a change in thecustom 
with regard to the rights of unmarried 
daughters, but, so far as married daugh¬ 
ters are concerned, it is again men¬ 
tioned in unqualified language tliat “they 
have no right of succession whatever.” 

It may be mentioned here that it ap¬ 
pears from the answers to some of the 
questions in this volume of Customary 
law that the spokesmen of the tribes did 
distinguish between self-acquired pid 
ancestral property when any such distinc- ' 
tion was recognized: see, e. g., Q. 34 
and the answer thereto. It would thus 
appear that the riwajiam of the dis¬ 
trict is in favour of the plaintiffs, and 
this evidence by itself would be suffi¬ 
cient to shift the burden of proof to 
the defendants: cf. Beg v. AUaJi Ditta 
( 6 ). 

In addition to the entries in the 
riwajiam of the district, we have also 
two decisions of the Punjab Cliief- 
Court, viz., Mt. Ishar Kuar v. Raja 
Singh (1) and Pratap v. Punjabu (2), 
which support the above interpretation 
of the riwajiam and are clearly not in 
favour of the defendants. Both of thes? 
cases relate to Garewal Jats of the 
Ludhiana District. In the former case 
an eleborate enquiry was made through 
a Local Commissioner, who virited 
f ourteen or fifteen villages and examined 
over a hundred witnesses and it was 
found that collaterals excluded ^ugh- 
ters in the matter of succession to 
self-acquired property. This ruling 
followed in Pratap v. Punjabu (2.) B 
is true that these decisions cannot be 
treated as conclusive on the point. They 
are strictly speaking, admissible in evi¬ 
dence under S. 13, Evidence Act, only 
as instances in wliich the custom in 
question was judicially recognized. It 
was open to the defendants ^ to rebut 
them by adducing fresh evidence to 
show that the c ustom was not correctly 

6. AIR 1916 P C 129=38 I O .*«64==44 I A 89= 
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ascertained in those cases or that it 
had since been modified. But the de- 
lendants have entirely failed to pro- 
•duce any such evidence. They relied 
.merely on the oral testimony ot three 
witnesses, which is altogether vague and 
inadequate to rebut the evidence in 
favour of the plaintiffs, wliich has been 
referred to above. I see therefore no 
reason to interfere with the decree of 
the learned District Judge and would 
dismiss the appeal. But in view of all 
the circumstances I would leave the 
parties to bear their costs in this Court. 

Addison, J .—I agree. 

M.N. Appeal dismissed. 

A. I. R. 1933 Lahore 555 
Jai Lal and AghaHaidar, JJ. 

Karim Bakhsh and others —Defendants 
—Appellants. 

V. 

Mt. Bahmon —Plaintiff—Respondent. 
First Appeal No. 1918 of 1927, De. 
cided on 29th March 1933, from decree 
of Senior Sub-Judge, Lyallpur, D/- 2nd 
July 1927. 

(a) Tran.nfer of Property Act (4 of 1882), 
S. 6 fa)—Spes successionis — Death of occu¬ 
pancy tenant leaving wife and daughter—De¬ 
claratory suit by daughter that she and not 
collaterals was legal heir to her father and en¬ 
titled to properties left by him is malntain- 
«ble—Specific Relief Act (1877), S. 42. 

On the death of an occupancy tenant leaving a 
widow and daughter, the property was mutated 
in favour of the widow for her life or till i-emar* 
riage. After about 20 years the widow applied 
to have the occupancy rights transferred in the 
name of her daughter. This was objected to by 
the collaterals and it was ordered that the party 
interested should file a suit iu civil Court and ob¬ 
tain a decree to the effect that she was the heir of 
the deceased tenant. Accordingly the diiughter 
filed a declaratory suit that she ^Yas the legal 
heir and entitled to the property. The collaterals 
contended that the suit amounted only to an as¬ 
sertion of a i^pes successionis and as such was not 
.maintainable: 

Held : the suit was maintainable; ATR 1929 
hah 465 and AIR 1929 Lah 68, Bel on; AIR 1928 
Lah 831, 7lo^ Foil. LP 556 C 11 

(b) Custom (Punjab)— Succession—Daugh¬ 
ter succeeds to self-acquired property of 
father in preference to collaterals. 

The custom in the Punjab is that so far as self- 
acquired property is concerned, a daughter has a 
preferential right to succeed to her father against 
the collaterals : AIR 1921 Jja7i378, Rel on. 

LP 556 0 n 

(c) Riwaj i*am—Entries generally relate to 
.ancestral property—Custom, Succession. 

As a rule, the entries in riwajiam regarding cus- 
tomary succession relate to ancestral lands and 
:not to self acquired property, LP 556 C 1] 

Bar Gopal —for Appellants. 

Abdul Karim —for Respondent. 


Afiha Haidar, /. — One Karim 
Bakhsh, an Arain of Ludhiana, mi¬ 
grated to Lyallpur, and was granlcd 
occupancy rights in one square ot land. 
He died in September 1904, leaving 
him surviving his widow, Mt. Bcgi, 
and a daughter, Mt. Rahmon, plaintiff- 
respondent, who at the time ot her 
father’s death, was an infant. aged 
about two years. On 2jid February 
1905, mutation was clTected by the 
Colonization Officer in favour of Mt. 
Begi as the widow of the deceased 
tenant, Karim Bakhsh, for her lifetime 
or till her remarriage. Some time in 
1924 the widow, Mt. Begi, made an 
application to the Revenue Authorities, 
asking that the occupancy rights, which 
stood in her name, may be transferred 
in the name of her daughter, Mt. 
Rahmon. This application was opposed 
by the collaterals of the deceased ICarim 
Bakhsh. On 15th October 1924, the 
Revenue Assistant made a report that 
the party interested should file a suits 
in a Civil Court and obtain a decree 
to the effect that Mt. Rahmon, and not 
the objectors, was the heir of the de¬ 
ceased tenant. This report was ac¬ 
cepted by the Deputy Commissioner. 
Lyallpur, on 18th October 1924. As a 
result of these proceedings Mt, Rahmon 
brought the present suit for a declara¬ 
tion that she Yvas the legal heir to her 
father and entitled to succeed to the 
property acquired and left by Jicr father, 
and that the defendants, the collaterals 
of her father, had no concern with it. 
’This suit was decreed hy the Senior 
Subordinate Judge, Lyallpur, and the 
defendants have come up in appeal to 
this Court. 

Mr. Hargopal, the learned counsel 
for the dcfendants-api>cllants, argued 
that the plaintiff could not maintain the 
present suit because, in substance, her 
claim merely amounted to the asser¬ 
tion of a spes successionisfie relied 
upon a Division Bench decision of this 
Court reported as Alt. S/iari/ati Bibi 
V. Mt. Aishan Bibi (1). This decision, 
the fact^ of which are somewhat similar 
to those of the present case, un¬ 
doubtedly lends support to the argu¬ 
ment of the learned counsel, inasmuch 
as it lays down that a suit for a 
mere change to succeed on the death 
of the present holder of property could 
not maintained. But a contrary 

view was taken by a Division Bench 
of this Court, of which one of us was 
a member, in the case ot Shahamad v. 
Mt. Mohammad Bibi C 2). In tha^case , 

1. AIR 1928 Lah 831=110 I 0 248=9 Lah 467. 
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although the decision in Mt. Sharifan 
Bibi V. Alt. Aislian Bibi (1), was not 
specifically mentioned, the argument, 
wliich was accepted by the Division 
Bench, was to the effect that a suit, 
like the one before us, did not relate 
to a mere spes successionis, but that 
the real object of the suit was to obtain 
a declaration tliat the plaintifif was en¬ 
titled to succeed to her mother as the 
heir of the last tenant and then to 
approach the Colonization Authorities, 
under the provisions of S. 19, Colo¬ 
nization of Government Lands Act, 
(Local Act 5 of 1912), with a view to 
obtain their consent to the contemplated 
transfer by the mother in her favour by 
way of acceleration of succession. In 
a case which was decided shortly after¬ 
wards and is reported as Said v. /)//. 
Said Bibi (3), the case of Mt. Sha¬ 
rifan Bibi V. Mt. Aishan Bibi (1), was 
not followed and the view of law as 
laid down in Shahmad v. Mi. Moham¬ 
mad Bibi (2), was accepted. It is 
satisfactory to find that, when the ques¬ 
tion came up before the learned Judge 
^who delivered the judgment of the Court 
[in Mt. Sharifan Bibi v. Mt. Aishan 
\Bibi (1), he accepted the view of the 
law as laid down in the two cases men¬ 
tioned above. The result therefore is 
that the plaintiff can maintain the present 
suit and tlie contention of the learned 
counsel fails. 

On the merits, the learned counsel 
argued that, according to the customary 
law applicable to the parties, a daugh¬ 
ter had no preferential right of succes¬ 
sion in the presence of collaterals. 
This argument is contrary to the well 
established custom of this Province tliat, 

I so far as self-acquired property is con¬ 
cerned, a daughter has preferential 
right to succeed to her father against 
the collaterals. This rule was accepted 
in the case of Mt. Jaina v. Nur Alo- 
hainmad. (4), and has been consistently 
followed in subsequent decisions. The 
learned counsel placed reliance upon the 
entries in the Rawajiam of the Ludhiana 
1 District, but it is well-known tliat en- 
, tries in these documents relate, as a 
rule, to ancestral lands and not to self- 
acquired property. Three witnesses have 
been cited on behalf of the defendants 
I in support of the alleged custom tliat 
collaterals succeed to the self-acquired 
property to the exclusion of daughters. 
One of these witnesses is the defendant 
Iiimself and therefore being a highly 
interested party, much weight camiot be 
attached to his evidence. The evidence 

3. AIR 1929 Laii 465=118 I C 398=J0Lah 489- 
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of the remaining two witnesses consists 
of bald statements in support of the 
custom relied upon by the defendants- 
appellants. They do not quote any 
instance and both of them seem to be 
related to the defendants and cannot 
therefore be called disinterested and 
independent witnesses. Therefore on the 
merits, too there is no force in the con¬ 
tention raised by the learned counsel 
for the appellants. These were the only 
two points argued before us and, as 
already stated, on both of them the 
learned counsel has failed to satisfy 
the Court. In my judgment, the deci¬ 
sion of the Senior Subordinate Judge 
dated 2nd July 1927, was correct, and 
I would therefore dismiss with costs the 
appeal preferred by the defendants. 

Jai Lai, /.—I agree. 

K.s. Appeal dismissed, 
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Tek Chand and Coldstream, JJ. 

Municipal Committee, Gujranwala — 
Defendant—Appellant. 

v, 

Prabhtt Vial and another —Plaintiffs 
—Respondents. 

First Appeal No. 888 of 1928, De¬ 
cided on 16th March 1933, from decree 
of Senior Sub-Judge, Gujranwala, D/- 
22nd December 1927. 

(a) Limitation Act (1908), S. 5—Death of 
respondent in appeal—Appellant, Municipal 
Committee, not impleading legal representa¬ 
tive within time—Time cannot be extended 
under S« 5 in absence of good ground—Civil 
P. C. (1908), O. 22, Rr. 4 and 9. 

Where a respondent in an appeal dies and the 
appellant, the Municipal Committee within whose 
Municipal limits the respondent has died fails to* 
implead the legal representative of such respon¬ 
dent within time, no extension of time under 

S. 5 should be given in the absence of good’ 
grounds. . [P 657 C Ij 

(b) Civil P. C. (1908), O. 22, Rr. 4 and 9— 
Two respondents in appeal being co-owners 
each entitled to half share in properly—Death 
of one of them and failure of appellant to- 
implead legal representative within lime— 
Appeal does not abate wholly. 

Where one of two respondents in an appeal,, 
who are co-owners, each being entitled to half 
share in the property, dies and the appellant 
to implead the legal representative of the deceased 
respondent within time, the appeal does not abate 
whollj', but abates only in respect of dec^sed 
respondent’s share in the decree appealed against: 
AIR 1928 Lah 572, Foil. LP 557 C 2J 

(c) Contract Act (1872), S. 73 — Sale of 
property —Failure of vendor to give posses¬ 
sion to vendee—Suit for recovery of amount 
paid and damages—Interest by way of dam¬ 
ages can be allowed — Held, 1 per cent, per 
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i 3 mens< 6 m is rsaionable and Interest Act has no 
■Application — Interest Act (1839), S. 1. 

Where n. vendor fails to give possession to tlio 
vendee of the property sold, and the vondoo files 
-a. suit for recovery of the amount paid and da¬ 
mages, interest by way of damages can be allowed 
for breach of the contract even, though the forina- 
iities required by the Interest Act have not been 
-complied with as the Interest Act has no applica¬ 
tion to such eases. Interest at 1 per cent, per 
mensem was held to be a reasonable assessment of 
■the damages. IP ^ 

Mehar Gliand and Muhammad Baf iq 
—for Appellant. 

Kidar Nath Chopra —for Respondents. 

Coldstream, /. — On 20th January 
1924, the Municipal Committee of Guj- 
ranwala sold some building sites in the 
Municipal area to Prabh Dayal for 
Rs. 6,050. Subsequently, Prabh Dayal 
'with the consent of the Municipal Com¬ 
mittee associated with liim as partner 
in tliis purchase one fCirpa Ram who 
became co-owner of the property with 
Prabh Dayal. Parbh Dayal and Kirpa 
Ram completed their part of the con¬ 
tract by depositing the price in the 
manner agreed upon, but the Municipal 
Committee were unable to put the ven¬ 
dees in possession of the area sold be¬ 
cause it was found that a part of it 
■was the property, not of the Municipal 
Committee, but of the Government in 
the Public Works Department. After 
making several ineffectual demands to 
J>e put in possession of the land pur¬ 
chased, Prabh Dayal and Kirpa Ram 
instituted a suit, from which this appeal 
arises, on 18th January 1927, praying 
for refund of the price paid, i- e., 
Rs. 6,050, together with Rs. 2,173-14-6 
as interest, by way of damages, and a 
further sum of Rs. 506, on account of 
damages for “physical and other 
troubles.” The Senior Subordinate 
Judge, Gujranwala, decreed the claim in 
full. Against tliis decree the Municipal 
Committee have preferred an appeal to 
this Court in respect of the items of 
Rs. 2,173-14-6 and Rs.506, allowed 
on account of damages. In or about 
October 1930, Kirpa Ram died. In 
August 1931, the Committee applied 
under O. 22, Rr. 4 and 9, Civil P. C., 
for an order allowing Kirpa Ram’s 
sons to be impleaded as his represen¬ 
tatives. By this time the appeal had 
abated and the Committee have asked 
tor an extension of limitation in their 
favour under S. 5, Limitation Act. For 
such an extension I am unable to see 
any good ground. 

The petitioner is not an ignorant 
villager or a pardanashm lady, or 
other person with no facilities for keep¬ 
ing in touch with the opposite party. 


On the contrary, the Committee was in 
a peculiarly favourable position in this 
respect, for deaths in the Mumcipal 
limits must be reported to the Com¬ 
mittee, and the Municipal staff is a 
large one and includes inspectors and 
others who would naturally in the 
course of their duties come to know 
the death of a citizen. I would 
accordingly dismiss this application. 
The appeal will not however wholly 
abate. The respondents were admittedly 
co-owners, each entitled to a half-sliare 
in the property concerned. In such 
cases the principle to be followed is 
laid down in Sant Singh v. Giilab Singh 
(1) in accordance with which it must 
be held that the appeal has abated 
only in respect of I^rpa Ram’s share 
in the decree. Upon the merits I am 
unable to see force in the appeal, so 
far as it concerns the item of Rupees 
2,173-14-6. It is urged by Diwan 
Mehr Chand that interest ought not toj 
be allowed as the formalities required; 
by the Interest Act, 1839, were not; 
complied with. But the Interest Act,, 
has no applicability in the circumstances 
of this case, for the money sued for is 
not a debt or sum payable at a certain 
time or otherwise. What is being 
sought in tliis case is damages fori 
breach of contract. The assessment of- 
the damages at an amount equivalent to 
interest at one per cent for the period 
during which the plaintiffs were de¬ 
prived of their property seems to me to 
be reasonable. We have it from the 
statement of Bihari Lai, P. W. 6, him¬ 
self a Municipal Commissioner, that the 
ordinary rate of interest at the time of 
the suit was 1 per cent per mensem. 
So far as it concerns this part of the 
decree the appeal must therefore be 
dismissed. 

For the award of the sum of Rupees 
506 on account of other expenses there 
does not appear to be any justification. 
There is no evidence on the record to 
show that the plaintiffs were subjected 
to any peculiar mental worry and as 
regards this part of the case there is 
merely a vague statement to the effect 
that Prabh Dayal had to go to Gujran¬ 
wala several times from Ferozepore m 
order to take possession of the property. 
The actual expenses incurred for 
have not been proved, nor has it been 
shown that any journeys for this 
pose were necessary. I would accord¬ 
ingly accept the appeal in. respect or 
the item of Rs. 506 and modify the 
decree so as to make U one m 
of Prabh Daval for Ks. 4,1 11-15-3, 
1. AIR 1928 Lah 572=114 I 0 417—10 Lah 7. 
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affirming the decree for Rs. 4,364-15-3 
in favour of Klirpa Ram. The order of 
the lower Court as regards the future 
interest and costs will stand. The res¬ 
pondents will get their costs m this 
Court. 

Tck C/tand, J .—I agree. 

Order accordinghj- 

A, I. R. 1933 Lahore 553 
Tek Ckane), j. 

(iyan Si ugh — Plaintiff — Petitioner. 

V. 

TiudJia Defendant — Opposite Pa.rty, 
Civil Hevn. Petn. No. 126 of 1932, 
Decided on 20tih July 1932, from order 
of Senior Sub.Judge, Gujrat, D/- 7th 
December 1931. 

(a) Evidence Act (1872), S. 57 (9)—Court 
is bound to take judicial notice of public holi¬ 
days. 

Under S. 57 (9) the Court is bound to lakcjudi- 
cial notice of public holidays notified in the 
Ofiicial Gazette, and the plaintifl is entitled to 
proaUino that the Court would take such notice 
thereof: Alll 1920 OtcdhQO. Pef. [P 553 C 2) 

(b) Civil P. C. (1908), O. 9, R. 9-Plaintiff 
not getting notice of transfer of case to an¬ 
other Court—Other Court dismissing suit for 
default—Plaintiff applying for restoration of 
suit—Suit should be restored. 

Asuit was originally pending in the Courtof the 
Subordinate Judge at P, On tlio Judge’s report, 
it was transferred to the Court of Sub-Judge at 
I). After the order of transfer, the record was 
placed before the Judge at P in the presence of 
the plaintiff's counsel and the defendant and that 
officer passed an order that the parties should ap¬ 
pear in the Court of the Subordinate Judge at D 
ou 30th Jlarcb. Tins order was not passed in the 
presence of the plaintiff and there was nothing to 
show that he was aware of it. When the case 
was called at Z> on the 30th ^laixh, there was no 
appearance by or on behalf of the plaintiff and the 
suit was dismissed in default. The plaintiff applied 
for restoration of the suit ou the 30th April, the 
28th and 29th being public holidays. The appli¬ 
cation was rejected as being barred by limitation: 

Held : that the plaintiff was entitled to a per¬ 
sonal notice of the transfer of his case and that 
notice to his counsel at P, who was presumably 
engaged for conducting the proceedings there, 
that the case would be heard at Pod a certain date 
was not sufficient notice to him. There was thus 
sufficient cause for his non appearance and his 
application should have been granted as being 
within time and suit restored to file. [P 659 0 Ij 

Gancsli Datta —for Pefcifcioner. 

Judsment. —This is a petition for 
revision of the order of the Senior 
Subordinate Judge, Gujrat, confirming 
on appeal the order passed by the Sub¬ 
ordinate Judge, Fourth Class, Dinga, 
rejecting the plaintiff’s application for 
restoration of a suit which had been 
dismissed in default. The learned Judge 
has held tliat the application was bar¬ 
red by time and that no sufficient cause 


for non-appearance of the petitioner 
on the date fixed had been shown- 
The suit was dismissed in default on 
30th March 1931 and the application 
for restoration should have been filed 
on or before 29th April 1931. It was 
actually presented on 30th April 1931. 
It is admitted that 28th and 29th 
.A.pril were gazetted public holidays. The 
learned Senior Subordinate Judge has 
however held that as no exemption on 
this ground was claimed in the appli¬ 
cation as required by O. 7, R. 6, 
Civil P. C., the Court was debarred 
from taking judicial notice of the fact 
that 29th April was a gazetted holidy. 
He has accordingly held the appli¬ 
cation for restoration to be time-barred. 

I have no doubt tliat this conclusion 
is erroneous. Under S. 57, Cl. (9) 
Evidence Act, the Court is bound to 
take judicial notice of any public holi¬ 
days notified in the Official Gazette, 
and as pointed out in Jai Narayan 
V. Bajrang Bahadur Singh (1), the 
plaintiff is entitled to presume that the 
Court would take such notice thereof. 
He need not therefore have specifi¬ 
cally aslced for exemption in the ap¬ 
plication. Further, even if the learned 
Senior Subordinate Judge is technically 
right, which, in my opinion, he is not^ 
the proper course for him was to re¬ 
quire the plaintiff to amend the peti¬ 
tion and not to dismiss it. I hold there¬ 
fore that the plaintiff had applied wi¬ 
thin time to have the suit restored. 

The suit was originally pending in 
the Court of the Subordinate Judge 
of Phalia who reported to the Dis¬ 
trict Judge that for certain reasons 
he did not want to try it and that 
it should be transferred to some other 
Court. The District Judge accordingly 
transferred the case to tlie Subordi¬ 
nate Judge at Dinga for trial. After the 
order of the District Judge was pass¬ 
ed the record was placed before the 
Subordinate Judge at Phalia on 21st 
March 1931 jn the presence of the 
plaintiff’s counsel and the defendants 
and that officer passed an order that 
the parties should appear in the Court 
of the Subordinate Judge at Dinga on 
30th Marcli 1933. This order w^ not 
passed in the presence of the plaintiff and 
there is nothing to show that he was 
aware of it. When the case was called 
at Dinga on 30th March there was 
no appearance by or on behalf of the 
plaintiff and the suit was dismissed in. 
default. In my opinion in the c^- 
cumstances mentioned above, the plain- 
tiff was entitled to person^ notice of 
1. AIR 1920 Oadh 80=56 1 0 82& 


1933 Aya Ram v. Gobind Lal Verma Lahore 559' 


the transfer of the case. His counsel 
at Phalia was presumably engaged for 
conducting the proceedings at that 
place and the notice to him that the 
case would be heard at Dinga a few 
days later was not sufficient notice to 
the plaintiff in the circumstances. I 
hold that there was sufficient ca.ise for 
the non-appearance of the petitioner 
and the suit should have been restored. 
I accept the petition, set aside the or¬ 
der of the Courts below and direct 
that the suit was restored to its ori¬ 
ginal number and reheard from the 
the stage at which it was when the 
District Judge had transferred it to 
Dinga. As the respondent has not ap¬ 
peared to oppose the petition, I pass 
no order as to costs. 

K.n./r.K. Petition allowed^ 
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Coldstream. J. 

Aya Ram —Accused—Pebifcioner. 

V. 

Ij. Gohind Lai FerTno-—Complainanfe— 
Opposite Party. 

Criminal Revn. Case No. 118G of 
1932, Decided 22nd December 1932, from 
order of Seas. Judge, Rawalpindi, D/- 
31st August 1932. 

Criminal P. C. (1898). Sb. 181 (2) and 179 
—Charge of criminal misappropriation or 
breach of trust—What Couit* have jurisdic¬ 
tion stated—Penal Code (1860), S. 409. 

Section 181 (‘J) overrides and is not qualified by 
8. 179, Critninal P. C. Hence a trial on a charge of 
criminal misappropriation or breach of trust can 
only be tried by a Court within the limits of 
whose jurisdiction any part of the property con¬ 
cerned was received or retained by the accused 
person or the offence was committed. 

The existence of a contractual or other obliga¬ 
tion to deliver property at a certain place or the 
fact that loss is caused at that place will no 
empower the Court having jurisdiction there to 
trv a person who misappropriated it elsewhere. 

^ IP 56U C 21 

Accused received money honestly at N but mis¬ 
appropriated at R. 

Held', the offence was triable either in N or at 
B: AIR 1923 Bang 81, Dist. IP 661 C 1] 

Nawal Kishore —for Petitioner, 

Jhanda Singh —for Opposite Party, 

Facts .—Aya Ram, proprietor of the 
Krishna Motor Agency, is being pro¬ 
secuted under S. 409, Penal Code, 
upon a complaint instituted by Gobind 
Lai Verma, Agent of Messrs. Spencer 
& Company, Limited, Rawalpindi. After 
the accused had appeared in Court as 
a result of the service of a warrant 
which was effected in Bamiu, he con¬ 
tested the jurisdiction of the Court;. 
The trial Magistrate heard arguments of 


counsel for prosecution and defence and" 
dccicfcd that the case was within juris¬ 
diction of the Rawalpindi Criminal 
Courts and directed that it should pro¬ 
ceed upon its merits. The accused 
comes up in revision urging that thc- 
Rawalpindi Courts have no jurisdiction. 
At present the only evidence upon the 
record in addition to the complaint 
itself is contiiincd in the statements of 
the complainant who was exaniincd both 
before and after the appearance of the 
accused. It appears from those state¬ 
ments that the following facts arc al¬ 
leged: The Murree Brewery Companv, 
carrying- on business in Rawalpindi, has 
appointed Spencer & Company of Ra¬ 
walpindi as its selling agent and can 
sell no beer in the North West Frontier 
Province c.xcept through Spencer A' 
Company. It is however the duty of 
the Murree Brewery to deliver the beer 
to the purchasers. The Brewery Com¬ 
pany has therefore entered into an 
agreement with Aya Ram for the trans¬ 
port of beer from Rawalpindi to pur¬ 
chasers in the North West Frontier 
Province. The complainant alleges tliat 
by a subsequent oral agreement bctwocii 
Spencer & Company and Aya Ram, the 
latter agreed to collect the price of the 
beer from the purchasers in all cases 
where they had agreed with Spencer *11- 
Company to pay cash on delivery and 
had agreed to pay the receipts over 
to Spcnccr & Company. It is alleged by 
the complainant that the accused has 
collected various sums from purchasers 
in the North West Frontier Province 
and has failed to deliver those sums to 
Spencer & Company, thereby commit¬ 
ting criminal breach of trust in his 
capacity as agent. 

Grounds .—The learned counsel for 
the petitioning accused cites Panbu v. 
Emperor (1), a decision by the Cliief 
Justice of the Lahore High Court of 
1923, subsequently followed in that 
Court in 1924, and again, in 1928. 
in cases reported as Dina Nath v. Tulsi 
Rani (2) and Durga Prashad v. Banwari 
Lai (3). The principles therein laid 
down are tliat the offence of criminal 
misappropriation is one for wliich there 
is a local jurisdiction laid down by 
S. 181 (2), Criminal P. C., which 

overrides the general law as to juris¬ 
diction contained in S. 179, and that 
the offence is complete when the sub¬ 
ject-matter is received or retained and 

1. AIR 1923 Rang 81=77 IC 419=25 Ci’L J 371 
=11 LBR 412, 

2. AIR 1925 Lah 171=83 I C 096=26 Or L J 
186. 

S. (1928) 108 I C 901. 
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must be tried at the place of receipt 
or retention. The section adds that it 
can be tried where the offence was com¬ 
mitted and it has been argued for the 
respondent that the offence was not 
completed until failure to deliver money 
to Spencer & Company. It has been 
argued for the respondent that the com¬ 
plainant gave the headquarters of the 
accused as being in Rawalpindi and 
indicated that the oral contract had 
been made at that place. He relies 
upon A. I. R. 1926 Lah. 119, which 
followed a Calcutta ruling reported as 
A. /. R. 1925 Cal. 613, whereas the 
petitioner urges that the Hon’ble Judge 
who followed the Calcutta ruling had 
not lus attention drawn to the previous 
rulings of the Lahore High Court and 
it is also urged that the Calcutta High 
Court has itself departed front the prin¬ 
ciples laid down in 1925 in a case 
reported as A. /. R. 1931 Cal. 532. 
-After consideration of these ruUngs it 
appears to me that in the Punjab the 
Courts are bound to follow the decision 
in Panbii v. Emperor (1), and that 
prima facie, the Rawalpindi Courts liave 
no jurisdiction in the present case. It 
has been alleged by counsel for the 
respondent-complainant that the com¬ 
plainant had not himself been a party 
to the oral agreement and^ was not 
personally cognizant of all its terms, 
that two witnesses were present, but 
were not examined, whose evidence 
might have satisfied the trial Magistrate, 
that the money was to be handed over 
in Rawalpindi and tliat no offence was 
committed until the accused refused to 
pay it in that place. Counsel has also 
stated that a notice was issued to the 
accused to pay the money in Rawal¬ 
pindi with which he did not comply; 
but there is no proof of this upon the 
record. For the petitioner it is urged 
that jurisdiction should be decided on 
a consideration of the complaint alone 
and that subsequent evidence should 
only be in support of the cornplaint and 
should not be anticipated as introducing 
new features. In spite of my view on 
the legal point involved which I liave 
given above, I would hesitate to make 
a reference to the High Court if I con¬ 
sider that subsequent evidence might 
show that there is jurisdiction in Ra¬ 
walpindi. For, by making such a re¬ 
ference the proceedings must be de- 
lay’ed. In view however of the fact 
the parties are already engaged in civil 
litigation concerning the same matter, 

I am unable to see that delay in the 
criminal proceedings will be prejudicial 
and this consideration therefore car¬ 


ries no weight. I hereby stay pro¬ 
ceedings in the Court of the trial Ma¬ 
gistrate and refer the case under S. 438 
to the High Court with a recommenda¬ 
tion that the proceedings in Rawalpindi 
be quashed and that the complainant 
be left to institute criminal proceedings 
in a Court of proper jurisdiction, if so 
advised. 

Order .—It appears to be settled law 
that S. 181 (2) overrides and is not 
qualified by S. 179, Criminal P. C. 
A trial on a charge of criminal mis¬ 
appropriation or breach of trust can 
only be tried by a Court within the 
limits of whose jurisdiction any part of 
the property concerned was received or 
retained by the accu^d person or the 
offence was committed. In the present 
case it is admitted that the property 
concerned was received in the North 
West Frontier Province. The accused 
can therefore be tried in that province. . 
The question however is whether the 
case is or is not triable at Rawalpindi. 
In Panbu v. Emperor (1) the learned 
Ciiief Justice has held in a case where 
it was found as a matter of fact that 
the property had been received and re¬ 
tained in Karachi the accused could not 
be tried at Lyallpur. Neither^ that rul¬ 
ing nor any of the others to which I have 
been referred by counsel deals with 
facts on all fours with those of the pre¬ 
sent case. 

The accused Aya Ram has an office m 
Rawalpindi and there is a presumption 
that he was expected to pay over and 
ordinarily would have paid^ over at that 
place the money which he is accused of 
having misappropriated. Tliis fact alone 
will not however give jurisdiction to 
the Court at Rawalpindi, for the exis¬ 
tence of a contractual or other obliga¬ 
tion to deliver property at a certain 
place or the fact that loss is caused at 
that place will not empower the Court 
having jurisdiction there to try a ^r- 
son who has misappropriated it else¬ 
where. This does not however ilie^ 
that in spite of the clear words m 
S. 181 (2), a charge of cirminal mis¬ 
appropriation or breach of trust can 
only be tried by a Court having juris¬ 
diction at the place where the property 
was received. As has oft^ been pointed 
out the offence of criminal misappro¬ 
priation or breach of trust is committed 
when the property is retained or con¬ 
verted with (hshonest intention ^^d it 
is easy to imagine cases where this dis¬ 
honest intention is not entertained .tinUJ 
long after the money has been received. 
There is evidence in this case that Aya 
Ram sent cash and a cheque to the 
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complainant from his office at Rawal¬ 
pindi saying that he would send the rest 
of the sum due later on. If Aya Ram re¬ 
ceived the money honestly in the North 
West Frontier Province and criminally 
misappropriated it at Rawalpindi, his 
offence is triable there as well as the 
North West Frontier Province. 

For the complainant Mr. Jhanda 
Singh states that his client liad wit¬ 
nesses reaS.y in the trial Court to prove 
that the misappropriation took place in. 
Rawalpindi, but these were not heard as 
the Court decided the question of juris¬ 
diction in his favour without calling 
for such evidence. It appears to me 
to be necessary in this case to decide, if 
possible, where the alleged misappro¬ 
priation took place before the question 
of jurisdiction can be determined. I 
accept the recommendation of the learn¬ 
ed Sessions Judge to this extent: that 
I set aside the trial Court’s order 
and remit the case to that Court for 
re-decision upon the evidence produced 
by the parties on the point of jurisdic¬ 
tion in the light of the remarks made 
above. The trial Court, I note, lias 
given no reasons for its decision that 
it had jurisdiction. 

K.S. Case remitted. 
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Dixoan Singh and others — Accused— 
'.Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 1668 of 
1932, Decided on 24th February 1933, 
•from order of Sess. Judge, Delhi, D/- 3rd 
December 1932. 

(a) Criminal P. C. (1898), S. 436—Order of 
.discharge can be set aside though no addi- 
-tional evidence is to be produced. 

In an appropriate case the Sessions Judge has 
the power under S. 436 to set aside an order of 
discharge passed by the Magistrate, even though 
no additional evidence is sought to be produced. 

[P 563 C 11 

(b) Criminal P. C. (1898), S. 436—In what 
cases further inquiry after discharge should 

ibe ordered. 

Generally speaking further inquiry after dis¬ 
charge is-improper unless the order of discharge 
was perverse or foolish or was based upon a 
record of evidence which was obviously incom¬ 
plete. In determining whether the order of the 
Magistrate discharging the accused was "foolish 
of perverse," it ought not to be sufficient to pick 
out holes in his judgment on matters of detail, 
hut what is to be seen is whether taking a broad 
view of material points requiring decision in the 
case and on consideration of the whole of the 
♦evidence, the order could have been passed by a 
^udge, fairly and impartially dealing with the 
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case. Further inquiry should be undertaken only 
in exceptional cases and for good reasons shown. 
The order of the Magistrate may not commend 
itself to the District Magistrate, the Magistrate may 
or may not have attached too much importance to 
the discrcjiancies and too little to the probabilities, 
but unless tho order can be said to be perverse or 
foolish, it will not bo interfered with. 

[P 563 C 1, 2] 

(c) Criminal P. C. (1898), S. 436 — Dis¬ 
charge amounting to acquittal—Further in¬ 
quiry should generally not be ordered. 

Where a man is discharged under circumstances 
which make the order of discharge equivalent 
to one of acquittal, no further proceedings should 
be ordered to bo taken against him under S. 436. 

IP 5G3 C 2] 

(d) Criminal P. C. (1898), S. 436— Further 
inquiry should not be ordered merely in the 
interests of justice. 

Further inquiry should not bo held merely 
because the revisional Court thinks that "in the 
interests of justice" it is necessary to do so. 

[P 563 C 2] 

(e) Criminal P. C. (1898), S. 436—Burden 
lies on prosecution to show why further in¬ 
quiry should be ordered. 

An order of discharge ought not to be set aside 
merely because the Sessions Judge considers that 
the "prosecution case is not entirely groundless,” 
and it is not for the accused person to convince 
the Court of revision why further inquiry should 
not be ordered against him, but that it is for the 
prosecution to bring the case within the rule laid 
down in 10 P i2 1911 Cr (FP). [P 564 C 1] 

(f) Witness—Expert—Evidence is generally 
prejudiced—Evidence Act (1872), S. 45. 

An expert witness, however impartial ho may 
wish to be, is likely to be unconsciously prejudiced 
infavourof the side which calls him. The mere 
fact of opposition on the part of the other side is 
apt to create a spirit of partisanship and rivalry, 
so that an export witness is unconsciously im¬ 
pelled to support the view taken by his own side. 
Besides, it must be remembered that an expert is 
often called by one side simidy and solely because 
it has been ascertained that be holds views 
favourable to its interests. IP 566 C 21 

(g) Criminal P. C. (1898), S. 540 Court 
can call any material witness at any time— 
Such evidence must be considered while pass¬ 
ing order under Criminal P. C. (1898), 
S. 254. 

The Court has under S. 540 ample powers to 
summon any material witness at any stage of 
any inquiry and can call and examine a prosecu¬ 
tion witness at the instance of the accused and 
once such evidence has been admitted on »the 
record, the Magistrate is bound to consider it 
while deciding whether a charge should or should 
not be framed: 21 W R 61 (C?’)i [P 566 0 2] 

(h) Evidence Act (l872), S. 137 Un¬ 
finished testimony when admissible indica¬ 
ted—Evidence. 

No general rule can be laid down in respect of 
unfinished testimony. If it is substantially com¬ 
plete and the witness is prevented by sickness or 
death or other causes (mentioned in S. 83) from 
finishing his testimony, whether viva voce or by 
deposition it ought not to be rejected entirely. But 
if not so far advanced as to be 
plete it must be rejected. 867 C U 
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Bevan Petman, M. L. Puri, Bhagwan 
Singh and B. B. Tawakley —for Peti¬ 
tioners. 

G. H. Carden Noad and Abdul Bahman 
—for the Crown. 

Judgment .—This is a petition pre¬ 
sented by Diwan Singh, Azfar Hussain 
and Nazar Hussain, petitioners, for revi¬ 
sion of the order of the Sessions Judge, 
Delhi passed under S. 436, Criminal 
P C., setting aside the order of Mr. 
A. Isar, Additional District Magistrate, 
Delhi, ’discharging the petitioners in 
a criminal case which was instituted 
against them and one Qamarulnabi on 
a complaint filed by Khwaja Moham¬ 
mad Akram Khan, Inspector-General 
of Police, Bhopal State, under Ss. 292. 
500 and 501, read with Ss. 109 and 
511, Penal Code. The first petitioner. 
Diwan Singh, is the proprietor, editor, 
printer and publisher of a weekly news¬ 
paper called “The Riyasat” issued from 
Delhi. Azfar Hussain is a resident ot 
Amroha in the United Provinces and a 
caligraphist by profession, who was 
serving on the staff of the Riyasat. 
Nazar Hussain also belongs to Amroha 
and worked as a correspondent of the 
Riyasat for some time. The fourth 
accused Qamarulnabi is a caligraphist, 
doing job work for various presses at 
Delhi. On 6th January 1930, a com¬ 
plaint was lodged in the Court of the 
Additional District Magistrate, Delhi, 
by Khwaja Mohammad Akram Klian 
against Azfar Hussain alone under 
Ss. 292, 500 and 50yi09. 511, Pen^ 
Code, on the allegation that he, with 
the assistance of certain other persons, 
was secretly preparing for publication, 
with a view to harm the reputation ot 
the complainant a liighly obscene 
pamphlet containing , defamatory 
matter against the complainant. Ine 
Magistrate after briefly examining the 
complainant, issued a number ot seaich- 
warrants, in pursuance of which several 
houses were searched and a large num¬ 
ber of documents seized. One of the 
persons from whose house ddcuments 
which the prosecution describe as in¬ 
criminating, were recovered is Fakhar- 
uddin, (P- 12), who was at the 

time sub-editor of the Riyasat. He is 
a person with not very creditable ante¬ 
cedents, having been previously con¬ 
victed in a case in which he was tried 
on charges of embezzlement, forgery 
and falsification of accounts. It is ad¬ 
mitted by the prosecution soon 

after the search, Fakharuddin “got into 
touch*’ with the complainant and other 
PoUce Officials of Bhopal and after 


some time received a “pardon” fronv 
the complainant on condition of his 
agreeing to give evidence against Diwan 
Singh. 

Though it was on 7th January 1930, 
that most of the documents on which the* 
prosecution rely came into their pos¬ 
session, and shortly afterwards they are- 
stated to have succeeded in winning 
over to their side an important witness 
like Fakharuddin, no proceedings were 
taken on this complaint for about five 
months. The explanation offered is that 
during this period an attempt was being 
made by the complainant to obtain the 
sanction of the Local Government to> 
prosecute Azfar Hussain and his al¬ 
leged confederates for conspiracy under 
S, 120-B, Penal Code. The Local 
Government however declined to grant* 
the sanction, and eventually on 13th 
June 1930, Khwaja Mohammad Akram 
Khan lodged a second complaint under 
Ss. 292, 500, 501/109 and 511, Penal 
Code, against Diwan Singh, Azfar Hus¬ 
sain, Nazar Hussain and Qamarulnabi. 
Proceedings on this complaint con¬ 
tinued in the Magistrate’s Court for a 
period of two years and three months, 
in the course of which 43 witnesses 
were examined on behalf of the pro¬ 
secution, and the Magistrate also re¬ 
corded, at the request of the defence,, 
the statement of Mr. R. Stott, Govern¬ 
ment Examiner of Questioned Docu¬ 
ments, as he was leaving India on long 
leave. The record of the Magistrate; 
covers over 2,000 pages of closely type¬ 
written matter, besides a large mass of 
documentary evidence produced by both- 
parties. On 23rd September 1932, the- 
Magistrate passed a lengthy order by 
which he discharged Diwan Singh,. 
Azfar Hussain and Nazar Hussain hold¬ 
ing that the prosecution had failed to 
establish a prima facie case against 
them, but framed charge under 
Ss. 116, 511/500 and 116, 511/292, 
Penal Code, against the fourth accu^d 
Qamarulnabi, who is still awaiting his- 
trial in the Magistrate’s Court. 

Against the order of the Magistr^e 
discharging the first three accused, the 
complainant presented a petition for 
revision under Ss. 435and 436, Criminal 
P. C., in the Court of the Sessions Judge,. 
Delhi. The learned Sessions Judge m 
a lengthy order has set aside the order 
of discharge and has directed “further 
inquiry” against the petitioners by anr 
other Magistrate. The petitioners havf^ 
moved tMs Court under S. 439, Crinu- 
nal P. C., and have urged that tM 
order of discharge has been set asit^ 
by the learned Judge on inadequate anm 
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improper grounds and that it should be 
vacated. I have carefully examined the 
judgments of the Magistrate and the 
learned Sessions Judge and have spent 
considerable time in reading the re¬ 
cord. I have also had the advantage of 
hearing the whole case ably and ex¬ 
haustively argued for full five days by 
Mr. Sevan Petman and Mr. Tawakley 
for the petitioners, and the learned 
Government Advocate assisted by Khan 
Bahadur Abdul Rahman on behalf of 
the complainant. Before dealing with 
the points which have been raised 
in the course of arguments before me 
I think it necessary to mention tliat the 
prayer for further inquiry was not based 
on the ground that the prosecution in¬ 
tended to produce additional evidence. 
It was stated by counsel for the com¬ 
plainant in the Sessions Court, and this 
has been repeated in this Court that the 
prosecution had produced before the 
Magistrate the whole of the evidence on 
which they relied in support of their 
case. 

It may also be mentioned that before 
the learned Sessions Judge it was ob¬ 
jected on behalf of the petitioners that 
as the Magistrate had recorded his find¬ 
ings on the entire evidence on which the 
prosecution had rested their case and 
had written a lengthy order wliich 
virtually amounted to an order of ac- 
*quittal, it was not competent to the 
Sessions Judge to set aside tliat order 
under S. 436, Criminal P. C. Tliis 
ohjection was overruled by the learned 
Judge, and Mr. Bevan Petman on be¬ 
half of the petitioners has very frankly 
and properly admitted before me that 
the contention is without force, and 
that in an appropriate case the Sessions 
Judge has the power to set aside an 
order of discharge passed by the Ma¬ 
gistrate, even though no additional evi¬ 
dence is sought to be produced. S. 436 
of the Code (as amended) like the 
corresponding S. 437 in the earlier 
Code, is couched in somewhat general 
terms and has been the subject of much 
discussion and comment in the various 
Courts, but judicial opinion may now 
be said to have settled the principles 
on, and the circumstances in, which 
the Court of revision should interfere 
with an order of discharge. In the 
Punjab the leading case on the subject 
is Emperor v. Kira (1). In that case 
Kensington, J., who delivered the judg¬ 
ment of the Full Bench, laid down 
t^t 

“generally speaking further inquiry after dis- 
oharge is improper unless the order of discharge 

‘1. (1911) 10 P R 1911 Cr=ll I 0 132 (FB). 


was perverse or foolish or was based npon a re¬ 
cord of evideuce which was obviously incom¬ 
plete.” 

The learned Judge pointed out that, 
while no invariable rule could be laid 
down and each case must depend on 
its peculiar facts and circumstances, it 
was well-settled that further inquiry 
should be undertaken only in excep¬ 
tional cases and for good reasons 
shown. It was also observed that 

“Where a man is cliscbai-ged under circumstances 
which make the order of discharge equivalent to 
one of the acquittal, uo further proceedings should 
be taken against him under fc>. 437 (S. 430 of the 
amended Code).” 

This rule has been followed in a long 
succession of cases and it has been 
repeatedly held that, unless the view 
taken by the Magistrate is palpably 
unreasonable or perverse, the Sessions 
Judge or the District Magistrate should 
not order further inquiry on the same 
materials simply because he was in¬ 
clined to take a view of the evidence 
different from that of the Magistrate. 
As pointed out by. Chevis, J., in Dani 
V. Emperor (2); 

‘‘the mere fact that the District M.igistrate places 
a different value on the evidence from that 
placed by the trial Court is not a good reason 
for directing further inquiry under this section.” 

Similarly, Harrison, J., in A. /. R. 
1927 Lah. 815. observed that; 

“the order of the ^lagistratc may not commend 
itself to the District Magistrate, the Magistrate 
may or may not have attaclicd too much impor¬ 
tance to the cliscropanoies and too little to the 
probabilities, but unless the order can bo said to 
be perverse or fooli.“h, it will not be interfered 
with.” 

Another important case is Dost Ala- 
homed V. Asa Ram (3) in which 
Broadway, J., held that further inquiry 
should not be held merely because the 
revisional Court thinks that “in the 
interests of justice” it is necessary to 
do so. Counsel for both parties are- 
agreed that the view of the law stated 
above is correct, and the question for 
determination is, whether the learned 
Sessions Judge has followed these prin¬ 
ciples in setting aside the order of dis¬ 
charge in tliis case. Mr. Bevan Petman 
has referred me to the penultimate 
paragraph of the judgment of the learn¬ 
ed Sessions Judge in which he has 
summed up liis conclusions in the follow¬ 
ing words: 

“I am unable to accept the reason?? given by tho 
learned Magistrate dto bolding the pro.secution 
case to entirely groundless and that the de¬ 
fence has not succeeded in convincing me that a 
further inquiry should not be ordered.” _ 

2. AIR 1921 Lah 214=60 1 0 65=22 Or L J 199. 

3. AIR 1922 Lah 409=72 I 0 690=24 Or L J 
^ 74 . 
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He has also drawn my attention to an 
earlier passage in the same paragraph 
where the learned Judge has observed: 

“that there has in fact been no proper inquiry 
and that a fuither inquiry is necessary in the 
interests of justice.” 

It is argued that these passages show 
that the learned Sessions Judge had 
misdirected himself as m the law ap¬ 
plicable to revision petitions against 
orders of discharge and that h^ con¬ 
clusions are opposed to the principles 
laid down by the Full Bench and the 
other Benches of this Court. It is no 
doubt true that an order ot discharge 
ought not to be set aside merely be¬ 
cause the Sessions Judge considers that 
the “prosecution case is not entirely 
groundless,” and it is beyond dispute 
that it is not for the accused person to 
conHnee the Court of revision why fur- 
jthcr inquiry should not be ordered 
! against liim, but that it is for the pro- 
isecution to bring the case within the 
rule laid down in the Full Bench judg¬ 
ment. I think howeyer that in a case of 
this magnitude too much emphasis 
should not be laid on a sentence here or 
a sentence there in the judgment of 
the Sessions Judge, but that his judg¬ 
ment must be considered as a whole, 
in order to see if it offends against 
the wcllHsettled .rule laid down above. 
Similarly, in determining whether the 
order of the Magistrate discharging the 
accused was “foolish or perverse,” it 
ought not to be sufficient to pick out 
holes in Ms judgment on matters of 
detail, but what is to be seen is whe-^ 
ther taking a broad view of material 
points requiring decision in the case 
and on a consideration of the whole ot 
the evidence, the order could have been 
passed by a Judge, fairly and impar-! 
tially dealing with the case. 

A perusal of the judgment ot the 
learned Sessions Judge shows that the 
main defects wMch he had discovered in 
the judgment of the Magristrate are that 
he had made unwarrjftfted assumptions 
of fact and had not based his findings 
on a proper appreciation of the whole 
ot the evidence in the case, nor had he 
considered the evidence of each wit^ 
ness on its merits, but had rejected 
it because he felt that the witness be¬ 
longed to a class of persons whose 
evidence does not ordinarily carry con¬ 
viction in a Court of law. It seems to 
me however that this ’ criticizm is not 
justified in respect of most of the points 
mentioned by the Sessions Judge and 
tliat such of the errors as exist in the 
judgment of the Magistrate relate'to 
matters which are not very material to 


the ultimate decision of the case. It 
does not appear to me to be necessary 
to enter into a detailed discussion of 
all the points mentioned by the learned 
Judge and I shall deal with a few im¬ 
portant ones only. Before doing so 
however a few preliminary facts may be 
stated with regard to which there is no 
substantial disagreement between the 
parties. 

It is common ground that in 1924 
a very acute controversy arose over the 
succession to the Gaddi of the State 
ot Bhopal, wMch was at that time oc¬ 
cupied by Her Highness Begam Sultan 
Jahan. The Begam was advanced in 
years and the heir-apparent, her eldest 
son, Nasrullah Khan, was expected to 
succeed her. In September 1924 how¬ 
ever Nasrullah Khan died leaving two 
sons of whom the elder was HabiM 
UlLah Khan. The second son of the 
Begam, Obedullah, Khan, had died a 
few months earlier in June 1924, and 
her sole surviving male issue was the 
youngest son, Hamid Ullah Khan. On 
Nasrullah Khan’s death disputes arose 
between Habib Ullah Khan and Hamid 
Ullah Khan, as to the succession to the 
Begam, in which important personages 
in Bhopal and outside app^r to have 
arrayed themselves in ^ rival camps. 
Some newspapers in British India es¬ 
poused the cause of Habib Ullah Khan 
while others lent their support to Hamid' 
Ullah Khan. The Riyasat, of which the 
first petitioner Diwan Singh is the pro¬ 
prietor and editor admittedly sided with 
Habib Ullah Khan and wrote a senes 
ot articles supporting his claims as 
against those of Ms uncle Hamid Ullah 
Khan, who was believed to be the 
favourite of Her Highness the Begam- 
The question however was set at rest 
in 1926 by the Paramount Power an¬ 
nouncing its decision in favour of 
Hamid Ullah Khan. Shortly, after this 
announcement, the Begam abdicated and 
Hamid Ullah Khan succeeded her as the 
ruler ot Bhopal. Habib Ullah Khan 
and Ms supporters however were not 
silenced by tMs decision .and the con¬ 
troversy continued for some years 
longer. (The Court after pointing out 
mistakes in the judgments of both the 
lower Courts proceeded). As stated al¬ 
ready, the complaint against the 
tioners was filed under Ss. 292, 500 
and 501/109 and 511, Penal Code, m 
respect of a pamphlet’ wMch the ac¬ 
cused persons were alleged to have pre¬ 
pared for publication. 

Admittedly, the so-called pami^et 
had not seen the light of the 
Indeed, according to the prosecuaqn 


themselves, it had not even been prin¬ 
ted. All that is alleged, is that it had 
been copied and written on yellow litho¬ 
graphic paper and was ready for the 
press, when the complainant got in¬ 
formation and arranged to have por¬ 
tions of it seized by the police. These 
portions and the original transcript in 
long hand are Exs. P. G. and P. F. both 
alleged to be in the handwriting of 
Qamarulnabi, against whom the Magis¬ 
trate has framed charges under Ss. 500 
and 292/511 and whose case is not 
before me. In order to connect the 
three petitioners with the preparatipn of 
this pamphlet the prosecution relied 
upon a number of documents and the 
oral testimony of certain witnesses. So 
tar as Dewan Singh is concerned, the 
only document which is alleged to con¬ 
tain his writing is Ex. P. N., which 
purports to be the draft ot a lettx^r 
meant to be sent by Diwan Singh to 
some person on the staff ot Prince 
Habib Ullah Khan, who was residing at 
the time in Poona. The draft is written 
in caligraphic Urdu by a copyist and 
contains several corrections and inter¬ 
lineations in Shikasta Urdu apparently 
made by another person. These correc¬ 
tions and interlineations are alleged to 
be in the hand-writing of Diwan Singh, 
'who is also alleged to have affixed, his 
signatures at the end. Diwan Singh 
denies that the signatures or the cor¬ 
rections and interlineations are in 
his hand-writing. This document 
(Ex. P. N.) therefore had an important 
bearing on the case, and naturally was 
the subject of much discussion before 
the Magistrate and the Sessions Judge 
and of considerable argument before 
me. Besides Ex. P. N., the prosecution 
relied strongly on several documents in 
“Ex. P. J. series,” which were re¬ 
covered from Fakharuddin, (P. W. 12), 
when his house was searched on 7th 
January 1930. These documents ap¬ 
pear to contain the “material” on which 
the draft-pamphlet (Exs. P. F. and 
P. G.) was based, and some of them 
are stated to be in the hand-writing 
of, Azfar Hussain, and others are 
letters alleged to have been written by 
Nazar Hussain to Diwan Singh. 
Azfar Hussain and Nazar • Hussain 
denied that any of these documents 
was in their hand-writing and Diwan 
Singh declared that he had never re¬ 
ceived or seen them before. The ques¬ 
tion of their genuineness or otherwise 
was therefore one of the points for de¬ 
cision in the case. 

In order to prove that Ex, P. N. 
had been signed by Diwan Singh and 
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contained corrections in his hand and 
that the documents in Ex. P. J. series 
had been written by Azfar Hussain, and 
Nazar Hussain ,the prosecution relied 
on the evidence of: (1) two hand¬ 
writing experts; (2) persons claiming to 
be familiar with the writings of the 
petitioners, and (3) the oral testimony 
ot witnesses who stated that they had 
seen the documents in question with one 
or other of the petitioners. The learned 
Magistrate rejected the evidence ot all 
these witnesses as unsatisfactory and 
held that the prosecution had failed 
to establish their contention in 
respect of any of the documents' 
in dispute. The learned^ Ses¬ 
sions Judge has strongly criticized the 
Magistrate’s consideration of this evi¬ 
dence and has come to the conclusion 
that the witnesses had been disbelieved 
without a proper appreciation of their 
testimony. In order to satisfy myself 
as to whether this criticizm is justified, 

I have examined the whole of the evi¬ 
dence. but find myself unable to agree 
with the Sessions Judge. 

A large part of the record is taken 
up with the evidence of the hand¬ 
writing experts, of whom two were pro¬ 
duced by the prosecution. One of them 
is a gentleman “who describes himself” 
as Russel Gregory Afzal of Lucknow, 
(P. W. 26), and the other is Charles 
Hardless (Junior) of Allahabad, 
(P. W. 40). When the evidence for 
the prosecution was being led the de¬ 
fence brought it to the notice of the 
Magistrate that one of the persons who 
could throw light on the case was Mr. 

R. Stott, Government E.xamincr of 
Questioned Documents, who had been 
asked by the Political and Foreign De- 
Ijartment of the Government of India, 
at the instance of the Bhopal Durbar, to 
give his opinion in respect of the al¬ 
leged writings of Diwan Singh on 
Ex. P. N., but who had not been called 
by the prosecuti^ as a witness, as liis 
opinion was unfavourable. It was poin¬ 
ted out that the defence proposed to 
summon him as a witness if it became 
necessary for them to do so, but as 
Mr. Stott was leaving the country on 
long leave, it was prayed that in the 
interests of justice the Magistrate should 
summon him as a Court witness under 

S. 540, Criminal P. C. The learned 
(Magistrate decided to examine Mr. 
Stott at that stage of the inquiry, but 
a question arose as to who was to pay 
his fees. The prosecution were _ natu¬ 
rally unwilling to do so, and as it was 
a private prosecution, the Crown could 
not be burdened with the expense. It 
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was therefore arrangred that the de¬ 
fence should pay the necessary fees, and 
accordingly Mr. Stott was examined and 
'cross-examined on 23rd and 24th Octo- 
^Der 1931. In his cxamination-in-chief 
Mr. Stott expressed his opinion that the 
signatures and the interlinear writings 
in Ex. P. N. were not in the hand 
of Diwan Singh, but that they bore 
indications of an attempt by the writer 
to imitate his hand-writing. The wit¬ 
ness gave elaborate reasons in support 
of his conclusion and was cross-exa¬ 
mined at length by counsel for the 
complainant. His evidence as recorded 
rovers 23 pages of the record, but 
before the cross-examination could be 
completed, Mr. Stott had to leave Delhi 
for other Government work and he 
sailed from Bombay on 28th October 
1931. 

The learned Magistrate lias rejected 
the evidence of Messrs. Afzal and Hard- 
less (Junior) and in doing so has relied 
inter alia on the evidence of Mr. Stott. 
It was argued before the learned Ses¬ 
sions Judge that the evidence of this 
witness was not admissible as his cross- 
examination had not been completed 
before he left India. The learned Judge 
overruled this objection, but, while hold¬ 
ing that the evidence was admissible, 
he has passed strictures on the Magis¬ 
trate for remarking that further cross- 
examination of the witness was not likely 
to make him change his opinion, formed 
after an examination of the document 
and its enlargements with the necessary 
instruments, as 

“experience shows that once a hand-writing 
expert had i*ecorded his opinion, no amount of 
cross-examination subsequently alters his first 
opinion.” 

In this connexion the Magistrate in¬ 
cidentally referred to the evidence of 
Messrs. Afzal and Hardless (Jumor) 
who, in spite of the lengthy cross- 
examination occupying several days and 
covering over 200 pages of type-written 
matter, had not modified in the least 
their original opinion. The learned 
Sessions Judge has taken these observa¬ 
tions as indicative of the biased stand¬ 
point from which the Magistrate l^d 
approached the whole case, and tms 
appears to have largely influenced him 
in holding that the order of the Magis¬ 
trate discharging the petitioners was 
perverse and foolish. After reading the 
evidence of the experts however I can¬ 
not say that the learned Magistrate was 
not right in his estimate of the testi¬ 
mony of Messrs. Afzal and Hardless,. 
nor, if I may say so with all respert. 
does the Magistrate appear to me to be 


alone in holding the view of expert evi¬ 
dence, which he has expressed, somewhat 
bluntly and perhaps not in very elegant 
language. In this connexion it will be 
interesting to refer to a passage at 
p. 127 of Ryen of Criminal Evidence in 
India, which has been cited with ap¬ 
proval by a Division Bench of this 
Court presided over by the Hon’ble 
the Chief Justice and Leslie-Jones, J., 
in Mari Singh v. Lachmi Devi (4), (at 
p. 226 of 59 /. C.) : 

“It must be borne in mind that an expert wit¬ 
ness, however, impartially he may wish to be, 
is likely to be unconsciously prejudiced in favour 
of thfe side which calls him The' mere fact of 
opposition on the part of the other side is apt to 
create a spirit of partisanship and rivalry, so that 
an expert witness is unconsciously impelled to 
support the view taken by his own side. Besides, 
it must be remembered that an expert is often 
called by one side simply and solely because it 
has been ascertained that he holds views favour¬ 
able to its interests.” 

Similarly, Taylor in his great work 
on the “Law of Evidence,” (Edn. 12), 
Vol. 1, p. 59, para. 58, observes: 

“Perhaps the testimony which least deserves 
credit with a jury is that of skilled witnesses. 
These witnesses are usually required to speak, 
not to facts, but to opinions; and when this is 
the case, it is often quite surprising to see with 
what facility, and to what an extent, their views 
can be made to correspond when the wishes or 
the interests of the parties who call them. They 
do not, indeed, wilfully misrepresent what they 
think, but their judgments become so warped by 
regarding the subject in one point of view, that, 
even when conscientiously disposed, they are in¬ 
capable of forming an independent opinion. Being 
zealous partisans, their belief becomes synony¬ 
mous with faith as defined by the apostles, and 
it too often is; but ‘the substance of things hoped 
for, the evidence of things not seen’ 

The learned Government advocate has 
however repeated before me the objec¬ 
tion that the evidence of Mr. 
ought not to have been relied on by 
the Magistrate because: (1) he was n<^ 
a witness for the prosecution, but had 
been produced at the instance of the 
defence and consequently his statement 
was not “evidence” which the Ma^s- 
trate could have considered under 
S. 254, Criminal P. C., at that Stage 
of the inquiry; and (2) the .witne^ 
had not been fully cross-examined Py 
the prosecution before he left 
country. In my opinion, iwth these 
contentions are devoid of force ana 
must rejected. As stated above, the 
defence applied to the Court to exanime 
Mr. Stott under ,S. 540, which gives 
the Court ample powers to summon any 
material witness “at any stage of any 
inquiry, trial or other, proceeding imder 
the Code.” It has been he ld that under 
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tills section the “Magistrate may admit 
evidence on belialf of either side at 
the trial” Queen v. K^ssy Singh (5), 
and once such evidence has been ad¬ 
mitted on the record, the Magistrate is 
bound to consider it while deciding 
whether a charge should or should not 
' be framed. Nor can Mr. Stott’s evi¬ 
dence be ruled out as inadmissible 
simply because his cross-examination was 
technically incomplete. As stated^ al¬ 
ready. the defence had cross-c.xamined 
him for nearly two days and he had 
had to leave Delhi under circumstances 
•over which the Magistrate or the peti¬ 
tioners had no control whatever. Ad¬ 
mittedly, his attendance before the con¬ 
clusion of the inquiry could not be pro¬ 
cured without any amount of delay and 
•expense which would be unreasonable. 
As observed in an American case cited 
at p. 330 of Sarkar’s Law of Evidence, 
Edn. 5: 

“no general rule can be laid'down in respect of 
unfinished testimony. If substantially complete 
and the witness is prevented by sickness or death 
or other causes (mentioned in S. 33. Evidence Act) 
from finishing his testimony, whether viva voce 
or by deposition, it ought not to be rejected en* 
tirely, but sobmitted to the jury, with such 
observations as the particular circumstances may 
require. But if not so far advanced as to be sub¬ 
stantially complete, it must be rejected.” 

In my opinion, the Courts below were 
right in holding that Mr. Stott’s evi¬ 
dence was admissible. The value to 
be attached to it was however a matter 
primarily for the Magistrate, and after 
.giving due weight to the arguments of 
counsel for the complainant I cannot 
.say that the Magistrate acted foolishly 
or perversely in regarding Mr. Stott 
jas an unbiassed witness and preferring 
his opinion to that of the experts prd- 
.duced by the prosecution. But even if 
Mr. Stott’s evidence were excluded, it 
seems to me that the learned Magis¬ 
trate was not wrong in rejecting the 
evidence of Messrs. Afzal and Hard- 
less Junior. It is no doubt true that in 
Jiis judgment, which covers over 29 pages 
of closely typed matter, the Magistrate 
"has not entered upon an elaborate exa¬ 
mination of the evidence of these wit¬ 
nesses and has not set out in detail 
the technical grounds given by them 
to support their conclusion; but, I think, 
that the Magistrate has given ample 
reasons • for not accepting their opinio(n. 
I have read the decisions of both these 
witnesses with great care arid am con¬ 
strained to say that the impression 
which they have left on my mind is far 
from favourable. Indeed, the claim of 
one of them, Mr. Afzal, to be an exper t 
(1874) 21 WB 61 Or. 


in hand-writing appears to me to be, 
liighly pretentious. After passing thej 
Senior Cambridge Examination at the; 
age of eighteen, he proceeded to! 
England and joined the University 
College, London, with a view to ob¬ 
tain a degree. He was there for nearly 
seven years, but did not sit for the 
Degree Examination as he “went up 
for the I. C. S.,” in wliich he was 
unsuccessful. He returned to India in 
1928 and set himself up as a hand¬ 
writing and finger-print expert. In the 
printed advertisement (Ex. D-86) wliich 
lie lias issued to the public he des¬ 
cribed himself as: 

“Russell Gregory Afzal, 

(London University, Franco, Germany). 

• • « * 

Document, Hand-writing and Finger-print 
expert, Analyses of age and type of ink, paper, 
etc., Documents micro-photography, Bullet or 
Gun-marking.s.” 

In his evidence before the Magistrate 
he explained that the advertisement was 
not intended to convey the idea that 
he was an expert trained in the London 
University, or that he had studied the 
subject in any institutions in France or 
Germany; but stated that the reference 
to the London University was made 
because in London his Professor of 
English had given him a “course ofi 
lectures on hand-writing.” Pie also 
stated that he had used the word 
“France” in the advertisement as his 
father (and not he) had studied the 
subject of hand-writing under an expert 
BertiUon, and that though personally 
he did not know much of French, his 
wife was a graduate with honours in 
French and liad translated into English 
a book on Criminology by a French 
author, whose name he had forgotten. 
His connexion with Germany is of an 
equally flimsy character. He appears 
to have had very little practical ex¬ 
perience; he came to India only two 
years before he appeared as a witness 
in the case ,and he frankly admitted 
that he had not made a special study 
of Urdu caligraphy. Further, a com¬ 
parison of the evidence of the two 
experts shows that their conclusions do 
not agree on all points. For instance, 
with regard to Ex. D-71, which is 
stated to be an important document in 
the case, they have given contradictory 
evidence. While Mr. Afzal was of opi" 
nion that it was in the hand-writing of 
Diwan Singh, Mr. Hardless was em¬ 
phatic that it was not the original docu- 
nient, but was a tracing from the ori¬ 
ginal. 
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The next set of witnesses claimed to 
be familiar with the hand-writing of 
one or other of the pctitiojiers and 
pretended to identify the alleged writ¬ 
ing of Diwan Singh on Ex. P. N., and 
of the other petitioners on various other 
documents. As stated already, the Ma¬ 
gistrate found himself unable to accept 
their evidence and has rejected it as 
unsatisfactory or unreliable. The tea- 
sons given by him for coming to tliis 
conclusion have not been accepted by 
the Sessions Judge, and have been com¬ 
mented upon by the learned Govern¬ 
ment advocate. He has read the evi¬ 
dence of these witnesses before me and. 
after considering it, I cannot say that 
the view taken by the Magistrate is 
palpably unreasonable, perverse or 
foolish so as to bring the case within 
the rule enunciated above. Indeed it 
seems to me that it would have been 
highly unsafe to rely on the testimony 
of these witnesses as to the identity 
of hand-writing, more especially when 
vve find that ^vith regard to several 
documents they have expressed opinions 
contradictory to those of the experts 
produced by the prosecution themselves. 

For instance, Ex. D-22 was described 
by Fakharuddin, (P. W. 12) as being 
in the hand-writing of Diwan Singh, 
while both Messrs. Afzal and Hardless 
have declared it to be a tracing. Simi¬ 
larly, Fakharuddin stated that Ex. D-25 
had been written by Diwan Singh, but 
P. W. Shamasuddin stated that it was 
not in Diwan Singh’s hand and the 
two experts have deposed that this 
document also was a tracing. There are 
several other discrepancies of this kind, 
but it is not necessary to set them out 
in detail here. It will be sufficient to 
say that with these materials on the 
record the Ma^strate had ample justi¬ 
fication for rejecting the testimony of 
these witnesses. (His Lordship then 
considered other evidence and pro¬ 
ceeded) . After giving the case most 
anxious and careful consideration I have 
reached the conclusion that there is no 
ground for holding that the Magistrate’s 
order was foolish or perverse or was 
based on a record which was obviously 
incomplete. It may be that with regard 
to certain matters of detail the learned 
Magistrate has fallen into error; it 
may be that in some passages in his 
judgment he has used language stronger 
than was perhaps necessary; it may 
also be that in some others he has not 
expressed himself clearly; but I have 
no doubt that, taken as a whole, his 
decision was not such as could be justi¬ 
fiably set aside by the Sessions Judge 
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under S. 436, Criminal P. C. I there¬ 
fore hold that the learned Sessions- 
Judge was in error in setting aside 
the order of the Magistrate and direc¬ 
ting further inquiry on the same mate- 
jrials. I accordingly accept this petition,, 
set aside the order of the Sessions- 
Judge, dated 3rd December 1932, and 
restore that of the Additional District 
Magistrate dated 23rd September 1932,. 
discharging the petitioners. 

In conclusion, it may be mentioned 
that a faint-hearted attempt was made 
on behalf of the complainant to argue 
that the order of the Magistrate dis¬ 
missing the first complaint instituted 
on 6th January 1930, against Azfar 
Hussain was erroneous as no “inquiry” 
had been made on it; in fact no evi¬ 
dence had been recorded at all. It was 
conceded however that the subject- 
matter of the first complaint was in¬ 
cluded in the allegations made in the- 
second complaint which was much more 
comprehensive, and that all the evidence 
that could have been produced in sup¬ 
port of it was actually brought before 
the Magistrate in the course of the 
inquiry into the second complaint. In. 
view of my finding that the decision of 
the learned Magistrate on the second 
complaint was correct and that no 
prima facie case had been established 
for framing a charge against any of the- 
petitioners, the first complamt must 
automatically fail. In these circum¬ 
stances, it would be a travesty of justice- 
to order “further inquiry” into the same 
allegations and on the same materials, 
on the highly technical ground that no 
formal order had been passed conr 
solidating the two complaints. I there¬ 
fore restore the order of the Magistrate; 
dismissing the complaint of 6th Janu¬ 
ary 1930 also. 

m.n. Petition accepted. 
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Habbison and Addison, JJ. 

Uttam Chand — Defendant — Appel¬ 
lant. 

V. 

Vishan Das, Bhagwan Das and others 
—Plaintiffs—Respondents. 

First Appeal No. 1982 of 1926, De-- 
cided on 4th April 1933, from decree of 
Senior Sub-Judge, Multan, D/- 18th May 
1925. 

(a) Punjab Court* Act (6 of 1918), S. 39-—- 
In account suit value of amount decreed- 

determines Court of appeal. 

In an account suit it is the value of the amount 
decreed that determines the Court of appeal*- 
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Whet© theroforo tlio amount decreed is over 
Ks. 10,000 the appeal lies to the High Court. 

[P 6C9 C Ij 

(b) Limitation Act (1908), S. 5—Bona fide 

mietake. . 

A legal adviser’s mistake to justify extension 
of limitation must be a bona fide ouo, that is, it 
must be done with due care and attention: AIR 
191S Lah 61, Foil. [P 660 C 1] 

(c) Limitation Act (1908), S. 5—Preferring 
appeal to wrong Court after consulting 
counsel — There is no bona fide mistake 
Limitation Act (1908), S. 14. 

Where an appellant preferred an appeal to the 
District Court instead of preferring it to the High 
Court, which he did after the stipulated period of 
limitation and prayed for extension of time on 
the ground that he had consulted the counsel who 
presented the memorandum to the District Judge: 
Held: that there was no bona fide mistake and 

hence limitation could not be extended. 

LP 509 C 1] 

R. C. Manchanda —for Appellant. 
Achhru Ram —for Eespondents. 

Judgment. —The plaintiffs sued for 
dissolution of partnership and for ac¬ 
counts. Ultimately, on 18th. May 1925, 
they obtained a final decree against 
the defendants for Rs. 10,042-6-6. 
Hari Ram preferred an appeal against 
this decree to the extent of Rupees 
4,941-5-3 to the District Judge on 13th 
July 1925. The memorandum of appeal 
was returned to him later on by the 
District Judge for presentation in the 
proper Court. Thereupon the menio- 
randum of appeal was presented in this 
Court on 7th August 1926. 

A preliminary objection was taken 
the hearing that the appeal was barred 
by limitation and that there was no 
sufficient ground for extending the period 
within which the appeal should have 
been presented in this Court. There 
has never been any doubt as to the law 
in the Punjab. In an account suit it has 
always been held that it is the value of 
the amount decreed that determines the 
Court of appeal. As the amount de¬ 
creed was over Rs. 10,000 the appeal, 
therefore lay to this Court. The appel¬ 
lant shelters himself behind the plea 
that he consulted counsel who presented 
the memorandum of appeal to the Dis¬ 
trict Judge. This Court has always held 
that a legal adviser’s mistake to justify 
extension nxust be a bona fide one, that 
is, it must be done with due care and 
attention. This was laid down by a 
Division Bench in Risal Singh v. Shadi 
(1) and in many other rulings. -Here 
the law was clear and there was there¬ 
fore no bona fide mistake. Admittedly, 
the appeal was long time-barred when 
it was presented to this Court on 7th 
August 1926. As there is not sufficient 
1. AIR 1918 Lab 67=43 I C 817=96 P R 1917. 


ground for extending the time, the ap¬ 
peal must be dismissed with costs as 
time-barred. 

V.s. Appeal dismissed. 
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Dalip Singh, J. 

Bhola —Defendant—Appellant. 

V. 

Sheo Chand and another — Plaintiffs' 
and Defendants—Respondents. 

Second Appeal No. 377 of 1927, De¬ 
cided on 4th Januavy 1933, from decree 
of Senior Sub-Judge, Robtak, D/- 12th 
October 1926. 

(a) Civil P. C. (1908), O. 2, R. 2—Applies 
only to plaintiffs. 

Order 2, R. 2 cannot apply to defendants^ at 
all and can onlv apply to plaintiffs. LP 5C9 C 21 

(b) Civil P. C. (1908). S. 11—Res judicata 
between co-plaintiffs—Essentials stated. 

Befoi'c there can be any res judicata between co- 
plaintifis there must have been a conflict between 
them. That conflict should have been necessary 
for the decision of the previous case and an actual 
decision should have been given: AIR 1931 P C' 
114 and AIR 1931 P C 231, Pf/. (P 570 C 1] 

Shamair Chand —for Appellant. 

JIZ. C. Mahajan —for Respondents. 

Judgment. —The facts of the case are 
fully given in my judgment dated 8th 
June 1927, (106 /. C. 484), in tvliich 
I held that the plaintiffs were estopped 
from raising the question of the title of 
Mt. Ladho as against the present defen¬ 
dants. That judgment was set aside by 
the Letters Patent Bench on 19th April 
1932, and the case lias been sent back 
to me for disposal on the other pqints. 
The judgment of the learned Senior 
Subordinate Judge held that as the 
defendants’ decree for possession was- 
not lawfully executed within three years, 
they could not now claim the land in 
dispute. This may or may not be cor¬ 
rect, but it is not the point in issue, 
for the question is whether the plain¬ 
tiffs have established their title to the 
land or their right to retain exclusive 
possession of it in partition. The learn¬ 
ed Senior Subordinate Judge also held 
that O. 2, R. 2, sub-Cl. (3), Civil 
P. C., stood in the way of the defen¬ 
dants. As regards that, it is sufficient to 
say: (1) that O. 2, R. 2 (3), Civil 
P. C., could not apply even if the 
present defendants were plaintiffs. Nor 
do I see that any other clause ot O. 2, 
R. 2, applies. Secondly, O. 2, R. 2, 
Civil P. C., cannot apply to defen¬ 
dants at all and can only apply to 
plaintiffs. This being the position, the 
learned counsel for the appellants has. 
further contended that the suit is barred 
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by the rule of res judicata. His con¬ 
tention is that a declaration was ob¬ 
tained in a representative suit, that Mt. 
Ladho had no title to the property of 
Har Dayal. This decision binds all 
the proprietors and Mt. Ladho. The 
plaintiffs are members of the proprietary 
T)ody and also claim title from Mt, 
Ladho. Hence the question is barred 
by the rule of res judicata for in the 
l>rcviou5 suit it was held that Mt. Ladho 
had no title. 

The position is certainly curious. The 
plaintiffs in one capacity claim under 
the plaintiffs in the previous suit be¬ 
cause that suit was a representative 
suit, and by virtue of explanation 6 
S. 11, Civil P. C. They also represent 
in another capacity the title of Mt. 
Ladho, defendant in the previous suit, 
for they claim to be alienees from Mt. 
Ladho in an alienation which took place 
prior to the previous suit. As repre¬ 
sentatives of Mt. Ladho being* alienees 
prior to the previous suit I do not see 
■ how they can be held bound by the 
decision. As representatives ot persons 
claiming: under the plaintiffs in the prior 
suit, their position is that of co-plaintiffs 
and before there can be any res judi- 
jcata between co-plaintiffs there must 
jliave been a conflict between them. That 
i conflict should have been necessary for 
I the decision of the previous case and 
! an actual decision should have been 
given: sec Alunni Bibi v. Triioki Nath 
(1), and A. /. R. 1931 P. C. 231. 

I am unable therefore to hold that they 
are bound as representatives of the pro¬ 
prietors or as members of the pro¬ 
prietary body. The result is certainly 
curious as remarked, and it ^ may be 
that I have not fully appreciated the 
point, but the Letters Patent Bench 
have held that there is no estoppel and 
I am unable to see that there is any res 
judicata, (The remaining portion is 
not necessary for purpose of this re¬ 
port) . 

K.S. __ Case remanded^ 

1. AIR 1931 P 0 lf4=13-2 I 0 593=58 I A 158 

=53 All 103 (P C). 
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Currie, J. 

Hans Raj —Appellant. 

V. 

Karam Chand and others — Hespon- 
odents. 

Misc. Second Appeal No. 299 of 1932, 
IDeoided on 11th January 1933, from 
order of Dist. Judge, Gurdaspur, D/- 
18th November 1931. 


Chand (Currie, J.) 1938 

(a) Judgment—Judge mentioning specifically 
points argued before him—Scope of presump¬ 
tion that other points in memorandum of 
appeal are abandoned—Practice. 

Where a 'Judge mentions specifically certain 
points which were argued before him and the 
judgment is silent on other points taken in the 
memorandum of appeal, it may be presumed that 
such points have been abandoned; but where the 
Judge after mentioning the points speoificallv 
argued before him, states that on merits too there 
i? no force in the objections taken, it cannot be 
held that the other points have been abandoned: 
AIR 1923 Lah 124, Dist.\ AIR 1924 Lah 107, 

[P 672 e 1] 

^ (b) Civil P. C. (1908), S. 47 and O. 21, 
E- 90—-Limitation of 30 days under O. 21, 
R. 90 does not apply to filing objection 
under S. 47 —Limitation Act (1908), Arts. 181 
and 166. 

Limitation for lodging objections under S. 47, 
Civil P. C., is governed by Art. 181 and not ‘by 
Art. 166. Hence the limitation of 30 days pres¬ 
cribed for objections under O. 21, R. 90, Civil 
P. C., does not apply in a case where objections 
are lodged under S, 47, Civil P. 0., and in such 
cases a second appeal is competent: AIR 1926 Pat 
397; 37 7 C 827; AIR 1924 Mad 431 {FB) and 
AIR 1932 Lah 630, Ref, [P 573 C 1] 

Ghiranjiva Lai —for Appellant. 

Faquir Chand —for Bespondents. 

Judgment. —On 9th February 1928, 
one Atma Ram obtained a compromise 
decree against the present appellant, 
Hans Raj and others. The agreement 
which was embodied in the decree was 
that the judgment-debtors should pay 
the sum of Rs. 2,112, by 9th June 

1928. In default of payment the amount 
was to be recovered from the mort¬ 
gaged property and other property of 
the judgment-debtors. On 6th March 

1929, Karam Chand, the present res¬ 

pondent, to whom the decree had been 
transferred, applied for execution by at- 
tacliment and sale of the mortgaged 
property and the arrest of Hans Raj 
judgment-debtor. Notice was issued 
under O. 21, R. 66, Civil P. C., and 
was served on Hans Raj. A date for 
sale was fixed, but on 16th July 1929, 
the decree-holder’s counsel stated 
there had been a mistake as regards the 
number of the house which was mo^- 
gaged. He therefore asked that me 
application be filed and said that he 
would get the decree amended. This 
he failed to do, but on 4th August 1929 
he filed a fresh application for execution 
against Hans Raj getting house 

No. 6446 attached in the place ot 
No. 7390. Notice was again issued on 
19th October 1929. Hans Raj was 

served and the sale was fixed for 24th 
March 1930. On the 28th March a 
report was submitted to the effect that 

the sale had been concluded in favour 

{ * 




4933 Hans Baj v, Karam Ohand (Currie, J,) Lahore 571 


of the decrce-holdei* who had bid 
Rs. 500. On this the executing Court 
ordered the decree-holder to deposit 
the commission money and directed that 
the purchase money should be credited 
against Ids claim. The Court also 
• dvected that allowing 30 days for ob¬ 
jections the case should come up on the 
30th April, Hans Raj had already, on 
.■22nd March 1930, filed objections under 
S. 47, Civil P. C., Ids contention being 
that this property was only liable to be 
put to sale after the mortgaged pro¬ 
perty liad been sold in the event of 
.the proceeds failing to meet the decree. 
This application had also been fixed for 
<iecision on the 30th April. 

Eventually, on the 21st June the 
•decree-holder’s counsel agreed that the 
mortgaged property should be sold first 
and the rest of the property should re¬ 
main under attachment. The judgnm^t- 
debtor’s counsel also agreed to this 
course. The order of the Court was 
that the plan of the mortgaged property 
•should be put in, notice should issue 
under O. 21, R- 66, Civil P. C.. ^']d 
the remainder of the proprty should 
remain under attachment. The case was 
fixed for 12th July 1930. Notice was 
served on Hans Raj and eventually the 
•sale took place on 2nd April 1931, 
being concluded in favour of the de¬ 
cree-holder who bid Rs. 300. On the 
18th April the Court ordered that the 
case should come up for objections on 
the 6th June. On the 6th June, Hans 
Raj filed objections described as being 
under S. 47, Civil P. C., and O. 21, 
R. 92, Civil P. C. (sic). On this date 
the Court dismissed the objections, re¬ 
marking “they have been .filed after 
more .than thirty days. Therefore they 
are not tenable.” In another order of 
the same date the execution Court re¬ 
marking that the objections, wliich were 
filed by the judgment-debtor, liad*been 
disallowed as barred by time, confirmed 
the sale of both houses for Rs. 300 
and Rs. 500 respectively in favour of 
the decree-holder. Hans Raj lodged an 
appeal in the Court of the District 
Judge against the order of the Subordi¬ 
nate Judge dated 6th June 1931. This 
•was dismissed by the learned District 
Judge on the ground that the objections 
-were clearly time-barred. The learned 
District Judge further remarked: 

“On merits too there is no force in the objec¬ 
tions The objector’s counsel is not prepared to 
^ay more than Bs, 800 for the property which 

was put to auction.’ 

Against this order this second appeal 
2ias been preferred. Mr. Cluranjiva 1^1. 
A^garwal has urged that the executing 


Court erred in confirming the first sale 
for Rs. 500, as well as the second for 
Rs. 300. He contends that the result of 
order, dated 21st June 1930, on the 
objection preferred by Hans Raj was 
that the sale of the first house for 
Rs. 500 was cancelled and the property 
merely remained under attachment. He 
contends that consequently the proper 
course would have been to put the pro¬ 
perty to sale a second time and tlxat the 
Court could not, as apparently it did, 
treat the sale as being merely held in 
suspense for confirmation of the same. 
He contended further that liis objections 
were preferred under S. 47, Civil P- C-, 
and therefore were not barred by limi¬ 
tation and that a second appeal ]a\-. 

It has been further argued that as the 
auction-purchaser was liiinseU the de¬ 
cree-holder, any differences between him 
and the judgment-debtor should be dealt 
•v.'ith under S. 47 and not by way of 
objections under O. 21, R. 90. Civil 
P, C. Mr. Faqir Chand argued tliat 
the original order passed by the exe¬ 
cuting Court was under O. 21. R. 92, 
and from that an appeal lay under 
O. 43, R. 1 (i) and no second appeal 
lay. He further contended that in any 
case the judgment of the learned Dis¬ 
trict Judge was silent on this point and 
therefore it must be held that the point 
had been abandoned and could not now 
be raised. As already noted the exe¬ 
cuting Court had not given any clear 
decision on the first objection on the 
question of which house should be 
tioned first, though apparently the judg¬ 
ment-debtor’s objection was accepted. 

In his second application presented 
on the 6th June, Hans Raj urged, in 
the first place, that there had been 
material irregularities in conducting the 
sale of the house. He also urged again 
tliat the second house could only be 
sold after the house which had been 
mortgaged had been put to sale. No 
decision was given by the c.xecutmg 
Court or by the District Judge on tms 
point which is clearly one which w^ld 
be covered by S. 47, Civil P. C. The 
memorandum of appeal is described as 
being under S. 96, that is to say, from 
a decree which would be an order undei 
S. 47. In the original memorandum 
of appeal filed in Urdu the appeal is 
described as being against the order or 
the executing Court rejecting the ap¬ 
pellant’s objections regarding the can¬ 
cellation of the sale and the " 

rities in the conduct thereof.^ Ihe 
grounds of appeal filed relate Minly to 
the objections urging material " 

rities in the conduct of the sale. The 
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first ground however is that the lower 
Court has erred in dismissing the ob¬ 
jections filed by the apf>ellant regarding 
the illegality in the sale of the prop>erty 
attached. It is contended that the pro¬ 
perty sold in the first sale is the only 
property that was attached and therefore 
the question as regards the necessity 
for selling the mortgaged property 
first was raised in that ground. It ap¬ 
pears that the house sold for Rs. 500 
was the only property that was at¬ 
tached, the house sold for Rs. 300 not 
having been attached, but being sold 
as mortgaged. Tliis contention would 
thus appear to have some force, but 
Mr. Faqir Chand argues that as it is 
not discussed by the learned District 
Tudge it must have been abandoned and 
therefore should not be entertained. In 
this connexion he cites A. /. R. 1923 
La/i. 124 and Harji Mai v. Devi Ditia 
Mai (1). In the latter ruling it was 
held that, where the judgment of the 
appellate Court states specifically that 
certain points were argued before it 
I and is silent as to other points taken in 
! the grounds of appeal, it must be pre¬ 
sumed that those points were aban- 
Jdoned. That argument however would 
I not apply in the present case as the 
remark of the learned District Judge 
I that, on the merits, too, there is no 
force in the objection, indicates that 
something may have been said on this 
• point. In view of that remark it is im- 
I possible to hold definitely that this point 
was abandoned. 

As regards the question of limitation 
it is argued that the limitation of 
30 days prescribed for objections under 
O. 21, R. 90, Civil P. C., does not 
apply in a case where objections are 
lodged under S. 47, Civil P. C., and 
that in such cases a second appeal is 
competent. In this connexion reference 
has been made to Ramaswamy Chetty 
V. Maung Tah (2), Rajagopa Aiyar v. 
Ramanuja Chariar (3), A. /. R. 1926 
Pat. 397 and Mt. Rashid Jahan Begam 
V. Niadar Mai Ranji Lai (4). In the 
last mentioned case it was held that 
the second appeal against an order re¬ 
fusing to set aside a sale in execution of 
a decree was incompetent. The Madras 
ruling was distinguished on the ground 
that in that case the decree-holder was 
the auction-purchaser whereas in the 
Lahore case the decree-holder had no 
longer any interest in the matter. In 

T. air 1924 Lah 107=77 I C 398=4 Lah 364, 

2. (1917) 37 I C 827. 

3. AIR 1924 Mad 431=80 I C 92=47 Mad 288 
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Rajagopw v. Ramnuja (3) it was held' 
that if a party files an application to* 
have the sale set aside either under 
S. 47, Civil P. C., or otherwise, it is- 
governed by Art. 181, Limitation Act,, 
and not by Art. 166. It is further held, 
that an application to set aside a Court 
sale not only on the ground of irregu¬ 
larity in the sale, but also on the ground 
that no notice was given of the appli¬ 
cation for attachment and sale of the- 
property, falls within S. 47, Civil P. C., 
and hence there is a second appeal. In 
A. /. R. 1926 Pat. 397, it was held 
that an application to set aside exe¬ 
cution sale on the ground of’ 
want of notice under O. 21, R. 22, 
was governed by the three years’ rule 
of limitation under Art. 181 and that. 
the question whether notices under 
O. 21, R. 22, Civil P. C., were not 
served must be regarded as orders under 
S. 47 and the second api>eal lay. In- 
Ramaswami Chetty v. Maung Tah (2) 
it was held that where objections in a. 
petition to set aside an execution sale 
relate not only to material irregularity 
in publishing or conducting the sale, but 
go further and include objections to the 
whole procedure starting with illegal 
attachment, the petition is admissible 
under S. 47, Civil P. C., and is not 
time-barred though filed beyond ^e 
30 days allowed for an application 
under O. 21, R. 90, Civil P. C. In 
A. /. R. 1928 Pat. 272, it was held 
by Adami, J., that a prayer under S. 47,. 
Civil P. C., can be joined with a prayer 
under O. 21, R. 90 in one application. 
It is only reasonable that the executing: 
Court should deal with every objection 
which the judgment-debtor puts forward 
in one and the same proceeding. 

For the appellant it is contended that 
the decree was in reality a mortgage- 
decree and therefore the property of the- 
judgtnent-debtors other than that mort¬ 
gaged could only be proceeded against 
after the mortgaged property had been 
put to sale and the proceeds had proved 
to be insufficient to meet the decr^, 
that is to say, that the whole of the 
first sale was irregular. Mr. Fakir 
Chand contended that the decree was 
a simple compromise decree and the 
decree-holder could execute it against 
any other property. He cited Total 
Das v. Utumal (5). This point was 
never dealt with by either the executmg 
Court or the appellate Court and it is 
not clear whether it was ever raised 
in this precise form. It is unnecessary 
for me to discuss this point in view of 
t he order 1 propose to pass. From a . 

6. (1911) 4 S L B 244=10 I C 97&. 
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consideration of the objections preferred 
by the judgment-debtor it is clear that 
the principal contention, viz., that the 
mortgaged house must be sold before 
the other property could be put to sale 
was one that falls under S. 47, Civil 
P. C. A second appeal is therefore 
[dearly competent. In view of the rulings 
cited above the Courts below were wrong 
in rejecting the application as time-barred 
as the limitation would be governed by 
Art. 181 and not Art. 166, Limitation 
Act. The judgment-debtor is entitled 
to have his objections considered and 
decided on the merits. I therefore ac¬ 
cept the appeal and setting aside the 
order of the learned District Judge 
remand the case for re-decision on the 
merits. As much of the confusion that 
lias arisen has been due to the in¬ 
artistic way in which the appellant’s 
grounds of appeal were drafted in the 
District Court, the parties will bear 
their own costs in this appeal. Stamp 
on appeal to be refunded. 

K.S. Case remanded. 
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Shadi Dal, C. J. and Broadway, J. 
Wazir Chand — Plaintiff—Appellant. 


V. 

Karam Chand and another — Defen¬ 
dants ^Respondents. 

Letters Patent Appeal No. 149 of 
1927, Decided on 20th February 1933, 
■from decree of Addison, J., in G. A. No. 


2801 of 1926, D/- 6th June 1927. 

(a) Civil P. C. (1908), O. 21, R. 63—Whe¬ 
ther judgment-debtor is necessary party 

"•(Quaere). 

In the class of suits contemplated by O. 21, 
R. 63 the judgment-debtor whether is a necessary 
party? (Quaere). IP C 1] 

5ft (b) Civil P. C. (1908), S. 11—Fraud or 
eollusion—Decision does not operate as res 
judicata. 

A judgment obtained by fraud or collusion can¬ 
not operate as res judicata. Where therefore 
fraud has been successfully perpetrated and the 
particular decision in the former suit has been ar¬ 
rived at owing to the fact that fraud had been 
practised and that there was collusion between 
the parties, the rule of res judicata does not ap- 
Iply. ^ 2] 

M. L. Puri —for Appellant. 

M. C. Mahajau’-'tor Respondents. 

Broadway, /.—In the execution ot a 
iTioncy decree against Karam Cnand in 
favour of Baldeo Das-Sunder Dal, the 
decree-holders obtained the attachment 
of a one-third share in the house be¬ 
longing to the judgment-debtor. The 
.attachment was 19th Febru¬ 

ary 1906. On 20th February 190^, 
one BeU Ram applied to the executmg 


Court alleging tlrat he was the mort¬ 
gagee in possession of the property in 
question, and that, therefore the pro¬ 
perty could not l3e brought to sale 
without recognizing his mortgagee 
rights. His objections were dismissed 
on 5th May 1906. Beli Ram did noth¬ 
ing till 3rd May 1907, when he insti¬ 
tuted the suit contemplated by O. 21, 
R. 63, Civil P. C., in which he alleged 
that he was the mortgagee and that 
his rights as such should be duly given 
effect to. The dccrce-holdcrs and 
Karam Chand were both impleaded as 
defendants in this suit. Karam Chand 
allowed the case to go cx parte and the 
suit was contested by the decree-holders 
alone. The plaintiff was finally given a 
decree on 3rd February 1911. it being 
held in the suit that the mortgage set 
up had been executed in good faith and 
for consideration. 

On 19th August 1925, one Wazir 
Chand instituted a suit for recovery of 
Rs. 1,000, by the sale of the property 
mortgaged to Beli Ram. In the plaint 
he alleged that BeU Ram had been 
acting on behalf of a joint Hindu 
family and that subsequent to the mort¬ 
gage in question a disruption ot the 
family had taken place and its property 
divided amongst its members, this parti¬ 
cular claim having fallen to the share of 
Wazir Chand. Karam Chand contested 
the suit, alleging that the property was 
still in Ms possession and that no con¬ 
sideration had passed for the mort¬ 
gage which had been fraudulently en¬ 
tered into to defeat the rights ot the 
decree-holders, Baldeo Das-Sunder Lai. 
The trial Court decreed the plaintiff’s 
suit, which was however dismissed on 
appeal by the learned Additional Dis¬ 
trict Judge on the ground that Karam 
Chand could in law plead fraud and 
that he had succeeded in proving his 
assertion that the mortgage had been 
entered into without consideration and 
with the fraudulent intention of de¬ 
frauding the decree-holders, Baldeo 
Das-Sunder Lai, and had actually at¬ 
tained that object. He also held that 
the question of the vaUdity of the mort¬ 
gage was not concluded by the rule of 
res judicata by reason of the decision 
in the former suit between BeU Ram 
and Baldeo Das-Sunder Lai and Karam 
Chand. 

Against this decision Wazir Chand 
preferred a second appeal to this Court 
which came up for hearing before a 
Single Judge and resulted in a dis¬ 
missal, it being held that this Court 
was bound by the finding of the lower 
appellate Court on the question as tp 
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whether the mortgage was wdthout con¬ 
sideration and had been entered into 
for a fraudulent purix)se. It was also 
held that Karani Chand was in law en¬ 
titled to raise the question of fraud 
although he himself was a participant 
in it. Finally it was held that tlie 
rule of res judicata did not come into 
operation, inasmuch as. to all intents 
and purposes, Beli Ram was, in tlie 
former suit, fighting Karam Chand’s 
battle and therefore there was no con¬ 
test between these two parties. Wazir 
Chand has now preferred this appeal 
under Cl. 10. Letters Patent-and on his 
behalf we have heard Mr. Mukand Lai 
Puri, while Mr. Mchr Chand Mahajan 
has argued the case on behalf of Karam 
Chand. It is not disputed that tliis 
Court was bound by the findings of fact 
arrived at by the learned Additional 
District Judge as to the factum of the 
, fraud. It has also been admitted that 
the question as to whether Karam Chand 
can be allowed to raise the plea of 
fraud has been concluded by the deci¬ 
sion of the Full Bench of this Court 
in Qadir Bakhsh v. tiakani (1) in which 
the decision now under consideration, 
(which is to be found reported in W/azir 
Chand v. Karam Chand (2), was speci¬ 
fically referred to with approval. 

Mr. Puri however urged that the de¬ 
cision of the Single Judge on the ques¬ 
tion of res judicata was incorrect. He 
contended that Karam Chand was a 
necessary party to the former suit 
brought by Beli Ram and that as Beli 
Ram and Karam Chand were arraigned 
on opposite sides, any decision arrived 
at in that suit is binding on Karam 
Chand. although the proceedings 
against him were ex parte. On the other 
hand. Mr. Mahajan contended that in 
the class of suits contemplated byO. 21, 
R. 63, Civil P. C., the judgment-debtor 
was not, strictly speaking, a nece^ary 
party and that therefore any decision 
arrived at could not be binding on liim 
even if he had been made a party. 
Whether Karam Chand was or was not 
a necessary party to tho former suit, is 
perhaps a matter for argument, but I 
'do not think it necessary to express any 
opinion upon the point, as it seems to 
me that there is force in Mr. Mahajan’s 
further contention that a judgment ob¬ 
tained by fraud or collusion cannot 
operate as res judicata. At p. 59 of 
Mullah's Commentary on the Civil Pro¬ 
cedure Code appears the following ques¬ 
tion :_ 

"TTAiR 1932 Lah 503=139 I C 17=13 Lah 718 
(FB). 

2, (1928) 107 I C 110, 


1939 

Fraud is an extrinsic, collateral act, which- 
vitiates the most solemn proceedings of Courts of 
justice. ... It avoids all judicial acts, ecclesias* 
tical or temporal.’^ 

In the present case it has been found 
as a matter of fact that a fraud was 
successfully perpetrated and, there can 
be no doubt that the particular decision 
in the former suit was arrived at owing 
to the fact that fraud had been prac¬ 
tised and that there was collusion bet¬ 
ween, Beli Ram and Karam Chand. In 
these circumstances the rule of res judi¬ 
cata does not, in my judgment, apply 
in the present case. I would therefore 
dismiss tliis appeal with costs. 

Shadi Lai, C. J. —I concur. 

B-K. Appeal dismissed. 
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Bhide, J. 

Kisliaji Chand and others —Defendants 
—Appellants. 

V. 

Dina Nath and others —Plaintiffs and 
Defendants—Respondents. 

Second Appeal No. 582 of 1929, De¬ 
cided on 20th October 1932, from decree 
of Addl. Dist. Judge, Lahore^ D/- 13th 
November 1928. 

(a) Registration Act (1908), S. 49 — Un¬ 
registered document relating to partition ad¬ 
missible to prove mere separation in status- 
—Evidence Act (1872), S. 91. 

An unregistered document relating to partition 
may be admissible to prove a mere separation in 
status, but not to prove that a particular item 
had ceased to be joint and has fallen to a parti¬ 
cular share; AIR 1923 Lah 496; AIR 1927 Nag 
ll.S and AIR 1923 Lah 392, List. [P 576 C 11 

(b) Registration Act (1908), S. 49—Factum 
of partition of debts is clearly “transaction. 

In a suit by plaintiffs as reversioners of B, for 
the recovery of their share of certain debts due 
to B which were alleged to have been realized 
by the defendants, the defendants pleaded that 
the property left by B had been partitioned and 
that the debts had fallen to their share. For 
this they relied on certain unregistered document 
purporting to relate to that partition: 

Meld', that the factum of partition of debts 
which the defendants seek to prove was clearly a 
“transaction affecting the property” and con¬ 
sequently the defendants could not rely on the- 
documents even for proof of that fact. 

IP 676C 1. 21 

Shamair Chand —for Appellants. , 

Achhru Bam —for Respondents. 

Judgment. —The pedigree table ofthe^ 
parties concerned is given in the judg¬ 
ments of the Courts below. Plaintiffs 
claiming to be reversioners of Mc. 
Bhag^vanti, sued for the recovery of 
their share of certain debts due to hei% 
wrdch were alleged to have been-realized 
by the defendants. Defendants pleaded.. 
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that the property left by Mt. Bhagwanti 
liad been partitioned and tliat the debts 
liad fallen to their share. They 
relied on certain documients pur¬ 
porting to relate to that parti¬ 
tion. These documents were held to be 
inadmissible in evidence for want of 
registration and the plaintiffs were 
granted a decree by the learned Dis¬ 
trict Judge on appeal. The defendants 
have preferred a second appeal. The 
learned counsel for the appellants has 
not seriously challenged the finding of 
the Court below that the documents re¬ 


lating TO the partition referred to above 
were inadmissible in evidence to prove 
the terms of the partition. He has., 
however, urged that S. 49 of the Indian 
Registration Act or S. 91 of the Indian 
Evidence Act is no bar to the factum 
of the partition being proved. It was 
further contended that once it is proved 
the property left by Mt. Bhagwanti was 
no longer joint, the plaintiffs’ claim 


must fail. 

The learned counsel for the appel¬ 
lants has relied upon Qadar Baksh v. 
Mangha Mai (1), Ji}i Bai v. Ralan 
Singh (2) and Narsingh Das v. Uttam 
Chand (3), in support of the above con¬ 
tentions. In the first ruling it was held 
that though an unregistered sale-deed 
was inadmissible to prove the^ sale, it 
could be taken into consideration 
to ascertain the nature of the possession 
held by the vendees at the date of 
the sale. In Jin Bai v. Ratan Singh (2), 
it was held that though an unregistered 
deed of partition was inadmissible to 
prove its terms, there was no objec¬ 
tion to the document being admitted 
to prove that the Hindu family was no 
longer joint in status. To the same 
effect is the decision in Narsing Das 
V. Uttam Chand (3). I do not think 
these rulings can h^p the defendants 
in the present case. The defendants 
do not want to prove mere separation 
in status. What the defendants wa.it to 
prove is that the property left by Mt. 
Bhagwanti had been partitioned and 
that the debts realized by them were 
not joint. I think the .defendants are 
precluded from proving this fact by 
the provisions of S. 49 of the Indian 
Registration Act, which lays down (inter 
alia) that the unregistered document 
shall not “be received as evidence of 
any transaction affecting such property” 
Now the factum of partition of the debts 
which the defendants seek to prove is 
clearly a “transa ction” affecting .the pro- 
' 1 aIB 192S liaR 495=78 10 889=4 Lah 249. 

2. ’ Am 1927 Nag 113=99 I 0 448. 

3, AJB 1928 Lah 892=76 10 862, 


perty and consequently it seems to me 
that the. defendants cannot rely on the! 
documents even for proof of tliat fact- 
I therefore uphold that decree of the 
learned District Judge and dismiss the 
appeal, but in view of all the circiim,* 
stance leave the parties to bear their 
costs. 

K.S. Appeal dismissed. 
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Special Bench 

Jai Lal, Monroe and Bhide, JJ. 

S, A Barrister-atdaw, Sheikhupura, In 
the matter of. 

Civil Misc. Appeal No. 138 of 1933, 
Decided on 11th April 1933. 

Legal Practitioner— Receipt of money by- 
advocate for filing appeal—Appeal not filed 
as being time barred and application of 
money received not satisfactorily explained 
— Client >vithhoIding correct information 
from Court—Held advocate should not be 
removed or suspended from practice but 
should return money received. 

An advocate received moaoy from a client for 
filing an appeal. Ho did not file the appeal as 
he found out later that the appeal was barred by- 
time. The explanation given b}- the advocate as tc 
the application of the money was not quite .satis¬ 
factory nor did the client give out the correct and 
true information to the Court, and the client's 
conduct also was not consistent with what nor¬ 
mally would have happened under the circum.?- 
tances of the case: 

Held : that having admitted the receipt of 
money, though it was for the advocate to accouut 
for its application, there was no reasonable cause 
established to enable the Court to remove or sus¬ 
pend the advocate from practice, that the Court 
cannot be uninfluenced by the conduct of the 
client in withholding the correct information 
and that the advocate should return tiie money 
received. [P 577 C 1} 

Carden Noad —for the Crown. 

J. N. Aggarwal, B. P. Puri, Abdul 
Aziz, N. C. Pandit, Amar Das and Shah 
Nawaz —for Respondent. 

Jai £mI, j. —Mr. S. an advocate of 
this Court, whose ordinary place of 
business is at Sheikhupura, hasappeared 
before us to show cause why, under 
Cl. 8 of the Letters Patent of this Court, 
he should not be removed or suspended 
from practice. The facts on wliich the 
learned Government Advocate has moved 
this Court to take action are these: On 
3rd July 1930, Mr. S was engaged by 
one Vir Singh to file an appeal against 
a decree granted by Diwan Sri Ram, 
Subordinate Judge, against him, for 
Rs. 613-15-4 in favour of one Mul 
Chand. The decree, it appears, had 
been passed on 27th May 1930 and, 
consequently on 3rd July, an appeal 
from the same would normally have- 



576 Lahore In re S, A Babeisteb (SB) (Jai Lai, J.) 19|B 


been barred by time. It is alleged that 
an application for a copy of the judg¬ 
ment was made on 2nd or 3rd July and 
as the respondent was not informed of 
the date of the judgment he was, there¬ 
fore, unable to say whether an appeal 
could be filed. He therefore asked Vir 
Singh to see him in about a week’s 
time udien he could let him 

know whether the appeal was 

filed. He was paid Rs. 110, Rs. 35 out 
of which was on account of his fees 
and the rest for expenses. A separate 
-^m of Rs. 15 was given to his Munshi 
expenses for the copies etc. Vir 
iBingh went to the counsel as arranged 
^bout a week afterwards but was told 
^ c^at the copies had not been received 
^ "and, therefore, he should come again 
\j ^<He however, did not go to the Advocate 
i>ut some time later he received sum- 
^ jjnonses to appear in the Court of the 
^ -rAdditional District Judge of Lyallpur. 
^ wHc thought that the summonses were 
— '^n connection with the appeal filed on 

< <lns behalf and, therefore, went to Lyall- 
' ^^Lir on the date fixed but there he dis- 
(]^overed that it was in connection with 
another case that he had been 
summoned as a respondent, and that 
the appeal in the case in which he had 
engaged Mr. S had not been filed 
at all. After making several attempts 
to obtain a refund of the amount paid 
by him to the respondent he made an 
application to the Additional District 
Magistrate. The matter was finally re¬ 
ferred to this Court and an enquiry 
by the District Judge was ordered. The 
District Judge has accordingly record¬ 
ed the statements of Vir Singh, the 
respondent, and his witnesses, and has 
submitted a report to the effect that 

“ Mr, S has not rendered a satisfactory expla¬ 
nation of the sum of Rs, 110 that was advanced 
to him by Vir Singh.” 

In consequence of this a formal charge 
has been framed against the respondent 
and we have heard the learned Govern¬ 
ment Advocate on behalf of the Crown 
and Mr. Abdul Aziz, advocate for the 
respondent. After a careful considera¬ 
tion of the material placed before us, 

I am of opinion that the true circum¬ 
stances relating to this affair have not 
been disclosed by either party. Mr. 5 
says that he received Rs. 110 as stated 
by, Vir Singh but as a copy of the judg¬ 
ment had not been received on 
that date he, therefore, asked Vir 
Singh to see him again, that he received 
the copy a few weeks later and found 
that the limitation for an appeal had 
already expired and, therefore, he re¬ 
turned the copy to Vir Singh. He ad¬ 


mits that on the date he did not return the 
money paid to him by Vir Singh. He 
however, says that a murder had been 
committed in the village of Vir Singh 
whose uncle Dula Singh had asked 
him to api>ear for the prosecution and 
had asked him to credit Rs. 80 out of 
the amount paid to him by Vir 
Singh towards the fees in that case, 
the balance being allowed to be retained 
by him for his trouble in the matter 
of obtaining copies and giving advice to 
his client. This arrangement with Dula 
Singh, however, was admittedly made 
after the copies had been returned to 
Vir Singh. Vir Singh denies that he 
received the copies or that he agreed 
Mr. S to explain why he did not return 
as fees in the murder case. We asked 
Mr. 5 to explain why he did not return 
the fees at the same time when the 
copies were returned. He could give no 
explanation. We have also examined the 
register of fees of Mr. S and find 
that there is an entry of Rs. 35 having 
been received by him from Vir Singh 
as his fees in the civil case and that 
on 28th August there is another entry 
of his having received Rs. 60 as part 
of his fees in the murder case but, 
if Rs. 35 or a part thereof, and a por¬ 
tion of the expenses paid to him for 
expenses of the appeal were credited 
towards the fees in the murder case, one 
should expect a record to that effect 
at any rate against the entry relating 
to Rs. 36. Mr. S also is unable to 
explain this omission. He says that his 
clerk used to write the entries and he 
might have omitted to do so. 

On the other hand Vir Singh says that, 
subsequent to his second visit a week 
after the payment of the amount, he 
never went to Mr. S and that he went 
direct to Lyallpur after he had received 
the summonses from the Court. Now, 
if he really believed that he had heen 
summoned in the appeal filed by the 
counsel on his behalf, the normal cc^rse 
for him to adopt would have 
to inform the counsel of the date fixed 
in the appeal and to ask him to appear 
on his behalf. He, however, did neaping 
of the sort. The conduct of Vir Singn 
thus is not consistent with what he 
should normally have done, when ho 
says that after the second visit to the 
counsel he never went near the respoi^ 
pondent till he appeared in the Court 
of the Additional District Judge and 
discovered that he had been summoned 
in a different case. While therefore the 
explanation of Mr. S is not quite satts- 
factory, and probably ^ th^ 
would have been avoided, if m tuo 
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the first instance he had chosen to give 
•a straightforward statement of what 
really happened. Vir Singh’s own con¬ 
duct is not consistent with- what nor¬ 
mally should have happened and I am of 
opinion that he also withheld the cor¬ 
rect information about this afiair from 
this Court. Under the circumstances I do 
not think it would be safe to take any 
.action against the respondent on the 
bare statement of Vir Singh. It is true 
that, having admitted the receipt of the 
money, it was for the respondent Ad¬ 
vocate to account for its application 
but we cannot be uninfluenced by the 
conduct of Vir Singh when deciding whe¬ 
ther a reasonable cause has been estab¬ 
lished to enable tliis Court to remove 
or suspend the Advocate from practice. 
Under the circumstances I would take 
no further action in the matter- Mr. S', 
has offered to return the amount re¬ 
ceived by him from Vir Singh, and I 
have no doubt that he will take early 
steps to return it. 

Monroe, /.— I agree. 

Bhkle, J. — I agree. 

K s Order accordinfjly* 
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Special Bench 

Jai Lal. Dalip Singh and 
Monroe, J-T. 

Emperor 

V. 

Faridnl-Jiaq—'B.Q^Vond.Qnt. 

Civil Misc. Pefcn. No. 32 of 1933, 
Decided on 19th April 1933. 

(a) Letters Patent (Lahore), Cl. 8 Pra^i- 
“tioner proceeded against under Cl. 8 He 
-cannot raise pica that High Court should 
consider merits of his original conviction. 

A plea that it is open to Iho High Court to con¬ 
sider the merits of the original conviction cannot 
be raised where a pleader is called upon under 
‘Cl. 8, Letters Patent, to show cause why his name 
should not be removed from the list of practi¬ 
tioners or attorneys of the Court. No doubt the 
High Court has wide powers to intervene in any 
cdiSB brouglit to its uoticd in tliB iutOTCSts of 
justice, apart from the fact whether the accused 
himself has moved the High Court or has appeal- 
• ed from the conviction against him or not: such 
.a power however would only be exercised in very 
special cases and it is not a right of the accused or 
anv one else but a power inhereut in the High 
Court itself: 1932 Lah 864, Cons. LP 578 0 1, 2] 
:fc(b) Letters Patent (Lahore), Cl. 8—Pro¬ 
ceedings started against pleader—Test is that 
Court should see that suitors are not exposed 
to improper persons — Legal Practitioners 

Act (1879), S. 13. 

In considering the proceedings started against 
A leaal practitioner the principle on which the 
Court should act is to see that the suitors are not 
-exposed to improper of&cers of the Court. Thus 
it is necessary for the Court to know what the 

1933 Ii/73 & 74 


nature of the act complained was in order to de¬ 
cide wheLlier that act shows that the por.--oii in 
qaoslion is an improper person to roinain a prac¬ 
titioner: In re Hill, (1808) ^ Q D D 543. 

AIR 192-4 Lah 1-23. BeJ. LP 578 C 21 

Qnnerc .—Whether this test does or does nob 
imply any moral baseness or depravity of c-harac- 
ter is an open question. [P 578 C 2] 

❖ Jjr (c) Letters Patent (Lahore), Cl. 8— 
Pleader committing isolated act which assists 
operations of unlawful association is not 
necessarily improper person—Legal Practi¬ 
tioners Act (1879), S. 13. 

Every conviction of a legal practitioner under 
S. 17 (1), Criminsl Law Amendment .4.01, does 
not necessarily attract the disciplinary juris¬ 
diction of the High Court. There .seems to be a 
great distinction between being a n^ember of an 
uulaw'ful associatioJi and in assisting the opera¬ 
tions of an unlawful association. Being a mem¬ 
ber of an association which interferes with the 
maintenance of law and order, or is a danger to 
the public peace may well bo considered to render 
a man au improper poison to be practitioner in a 
Court of justice but it by no means follows that 
a man, who has committed an isolated act which 
assists the operations of an unlawful association, 
is necessarily such au improper person. liluch 
would depend upon the nature of the act done 
and the particular operation assisted. In the 
absence of anything to show’ what particular act 
was done, the High Court cannot be called upon 
to take anv action in the matter at all : AIB 1922 
F C 351; AIR 1920 Bom 163 and AIR 1023 Fat 
185. List. LP 578 C 2; P 579 0 1] 

Carden Noad —for the Crown. 

J. X. Afjfjarwal, B. 11. Puri, J. L, 
Kapur and -l-irt. Itam —for Bespondent. 

Dalip Singh, /.—These two cases 
under para. 8 of the Letters Patent 
raise somewhat similar points and may 
conveniently be disposed of in one 
judgment. The facts of the first case, 
namely, that of Mr. Farid-ul-Maq An- 
sari. Advocate of Delhi, are as follows: 

The respondent was charged under 
S. 17 (1), Criminal Law Amendment 
Act. The record of the proceedings 
shows that he was asked whether he 
had taken part in a celebration of 
Independence Day under the orders of 
the Delhi District Congress Committee 
vvliich had been declared an unlawful 
association by the Chief Commissioner 
in his Notification No. 40, dated^ 4th 
January 1932, and liad thereby assisted 
the operations of an unlawful association. 
The respondent pleaded guilty to the 
charge and the Court, on his pica of 
guilty, convicted liim under S. 17 (1), 
Criminal Law Amendment Act, and sen¬ 
tenced him to six months’ simple im¬ 
prisonment and a fine of Rs. 200, or 
in default one and a half months’ 
further simple imprisonment. There is 
nothing on the record to show us what 
was Independence Day or how it was 
ordered to be celebrated by the unlaw- 


S. N. DAR, 
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ful association known as the Dellii Dis¬ 
trict Congress Committee nor what part 
the respondent took in the celebration. 
The learned Government Advocate, who 
appeared on behalf of the Crown in 
the case, stated that he did not wish 
and did not consider it proper to lead 
any evidence to elucidate the above 
matters. 

The facts of the second case, namely, 
that of Lala Jugal Kishore Kliaima, 
Pleader of Delhi, are that, on 21st 
January 1932, he addressed a meeting, 
held by the Delhi Congress Committee, 
in which he told the people assembled 
tliat the purpose of the meeting was to 
congratulate Mr. Sen Gupta, a member 
of the All India Congress Working 
Committcee, which had also been de¬ 
clared an unlawful association by the 
Governor-General in Council on his 
arrest. He further stated that, in arrest¬ 
ing Mr. Sen Gupta, the Goverrunent 
had given proof of their embarrassment 
and nervousness and that, since the 
Government had declared the Congress 
unlawful, he would like to know under 
what law the Government itself existed. 
When questioned by the Court the said 
respondent stated tliat he did not mean 
any disrespect to the Court but he 
did not wish to take part in the pro¬ 
ceedings. In other words, he refused to 
plead to the charge. He was convicted 
of an offence under S. 17 (1), Criminal 
Law Amendment Act, either for taking 
part in a meeting of an unlawful asso¬ 
ciation or for assisting the operations 
of any such association. The judgment 
does not make it clear which of these 
two clauses was applied. He was sen¬ 
tenced to six months’ simple imprison¬ 
ment and to Rs. 200 fine, or, in default, 
to 1-i months’ further simple imprison¬ 
ment. 

Before dealing with the arguments 
advanced by the learned Government 
Advocate, I think it is convenient here 
to dispose of an argument raised by 
Mr. Bhagat Ram Puri, who appeared 
for Mr. Farid-ul-Haq Ansari. The 
learned counsel endeavoured to argue, 
relying in Lilawati v. Emperor (1), 
that it was open to the High Court in 
such a case to consider the merits^ of 
the original conviction. I do not think 
it is open to the respondent to raise 
such a plea at all when called upon under 
Cl. 8, Letters Patent, to show cause 
why his name should not be removed 
from the list of practitioners or attor¬ 
neys of the Court. No doubt the High 
Cour t, as held in that ruling, has wide 
T7MR 1932 Lab 364=1932 Or C 482=126 I C 

717=33 Cr L J 339. 


powers to intervene in any case 
brought to its notice in the interests 
of justice, apart from the fact whether 
the accused himself has moved the High 
Court or has appealed from the convic¬ 
tion against him or not; such a power' 
however, would only be exercised in * 
very special cases and, as pointed out 
in that ruling, it is not a right of 
the accused or anyone else but a power 
inherent in the High Court itself. I 
would, therefore, repel this argument 
of the learned counsel. I now proceed 
to deal with the arguments advanced 
by the learned Government Advocate. 
He relied on Abdul Rashid, In re (2). 
This was a decision by three Judges 
of this Court in a case where certain- 
persons had been held guilty under 
S. 17 (1), Criminal Law Amendment 
Act, for being members of an unlaw¬ 
ful association. The ruling refers to- 
the judgment of Lord Blackburn in 
the case of In re Hill (3), with ap¬ 
proval. That ruling says: 


“ We are to see that the oflBcers of the Court are 
proper persons to be trusted by the Court with 
regard to the interests of the suitors, and we are- 
to look to the character and position of the per¬ 
sons and Judge of the acts committed by them 
upon the same principle as if we were considering 
whether or not a person is fit to become an attor* 
ney ..... the principle on which the Court acts 
being to see that the suitors are not exposed to 
improper officers of the Court.” 


With the test laid dotvn, with all 
deference, I humbly agree. Whether 
this test does or does not imply any 
moral baseness or depravity of charac¬ 
ter is not a question which to my mind 
arises in this case and I, therefore,] 
do not feel called upon to decide that 
point. It is clear, however, that it is 
necessary for the Court to know what 
the nature of the act complained of was 
in order to decide whether that act 
shows that the person in question is 
an improper person to remain a prac¬ 
titioner, or, to put it in the wor^ 
of the ruling, to whom suitors in the 
Court should not be exposed. In the 
first case before us we do not know 
the nature of the act complained of. 
There seems to me to be a great dis¬ 
tinction bettveen being a member of 
an unlawful association and in assisting 
the operations of an unlatvful asso¬ 
ciation. An unlawful association is de¬ 
fined as one (a) which encourages or 
aids persons to commit acts of violence- 
or intimidation or of which th e members 

2. AIR 1924 Lah 12S=7G I C 386=25 Cr L J 161' 
4Lah271(SB). 

3. (1SG6) 3 Q B D 54c=9 B & S 481=37 L J Q B- 
296=18 L T 564=16 W R 1C61. 
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habitually commit such acts, or (b) 
wliich has been declared to be unlawful 
by the Governor-General-in-Coimcil 
under the powers conferred by the Act. 
In S. 16, the Governor-General is given 
power to declare an association unlaw¬ 
ful, if, in his opinion, it interferes or 
has for its object interference with 
the administration or the law or 
with the maintenance of law and or¬ 
der, or constitutes a danger to 
the public peace. Now, being a member 
of an association which interferes with 
the maintenance of law and order, or is 
a danger to the public peace may well 
1^ considered to render a man an 
improper person to be a practitioner 
in a Court of justice but, in my opi¬ 
nion, it by no means follows that a 
man, who has committed anisolated act 
which assists the operations of an un¬ 
lawful association, is necessarily such 
an improper person. Much would depend 
upon the nature of the act done and the 
particular operation assisted. I do not 
say, and I clearly must not be taken to 
say, that there may not be acts assis¬ 
ting a particular operation of an unlaw¬ 
ful association which rmght be as bad or 
even worse than being a member of that 
unlawful association, but I repeat that 
all depends on the nature of the act and 
the particular operation assisted. In 
this case we only have it that cele¬ 
bration of a day was ordered and the 
practitioner assisted in that celebra¬ 
tion. A very wide range of acts might 
be covered by the facts disclosed. It 
might range from the most veniaJ or 
trivial acts to an act involving grave 
danger to the public peace and the 
maintenance of law and order. In the 
absence of anything to show what par¬ 
ticular act was done, I do not think 
that this Court is called upon to take 
[any action in the matter at all. 

The learned Government Advocate 
relied upon Shankar Ganesh v. Secy, 
of State (4), but the facts of that 
case are quite different. There it was 
proved that the practitioner had organ¬ 
ized resistance to a tax of which he 
disapproved and it was held as a fact 
that the procedure adopted was reason¬ 
ably calculated to lead to a breach of 
public tranquUHty, or as held by the 
the Privy Council, that the practitioner 
had attempted to establish a system 
of resistance to payment which might 
have defeated the recovery of the tax 
with grave danger to the public peace. 
Similarly, in Jiwa n Lai Varafray De- 

4 AIR 1922 P C 361=69 I C 36.7=49 I A 319= 

* 49 Cal 845 (PC). 


sai. In re (5)^ the practitioner 
in question had taken a pledge 
to break particular laws known 
as the Rowlatt Acts and had further 
undertaken to break any laws which 
a committee to be appointed hereafter 
might think fit to declare liable to be 
broken. Such a case might well be held 
to make the practitioner an improper 
person to act as a practitioner in a 
Court of justice, since obviously there 
was no limit to the laws which the 
committee might consider fit to be 
broken. In re‘. Madhava Singh (6), 
the conviction was under S. 17 (2), 
Criminal Law Amendment Act. That 
is a much more serious offence, the 
punishment of wliich may extend to 
three years’ imprisonment or with fine 
or with both and a conviction under 
that section might similarly well be 
held to show unfitness to be a legal 
practitioner. The facts, therefore, of 
the case relied upon by the learned 
Government Advocate are clearly dis¬ 
tinguishable from the facts of this case, 
and I would therefore, hold that this 
Court should not take any action in 
the case of Mr. Farid-ul-Haq Ansari 
especially as he has served his punish¬ 
ment imposed under the section itself. 

The above arguments also apply, 
though in modified form, to the case of 
Mr. Jugal Kishore Khanna. There is 
no doubt in tliis case as to what the 
respondent did. He made a speech in 
which he condemned the action ot the 
Government in arresting Mr. Sen 
Gupta. This fact by itself would not 
have been a criminal offence but for 
the manner in wliich it was performed, 
namely, a speech at a meeting or¬ 
ganized by an unlawful association. I 
do not think, in the circumstances, that 
this fact would by itself show that 
Mr. Jugal Kishore Khanna was an 
improper person to remain a legal prac¬ 
titioner of this Court and I would, 
therefore hold that this Court need 
take no further action against Mr. Jugal 
Kishore Khanna either. 

Jai Lai, J. —I have read the judg¬ 
ment of Dalip Singh, J., and agree 
with his conclusion that no reasonable 
cause, within the meaning of Cl. 8, 
Letters Patent of this Court, has been 
shown to exist to justify the removal 
or suspension from practice of Mr. 
Farid-ul-Haq Ansari and Mr. Jugal Ki¬ 
shore Khanna, Advocates of this Court. 
The respondents were convicted by a 
Magistrate of Delhi under S. 17 (1) , 

6. AIR 1920 Bom 168=54 I C 679=44 Bom 4l8 

/T^T2\ 

6. AIR 1923 Pat 185=72 I 0 875 (SB). 



580 Lahore Emperor v. Faridul-Haq (SB) (Monroe. J.) 1933 


Criminal Law Amendment Act, and 
after they had served out their res- 
jxictiv'e terms of imprisonment appli¬ 
cations were made bv the learned Go^'- 
eminent Advocate, praying that the 
names of the rcsi>ondents be removed 
from the rolls of the Advocates of 
this Court. The cases cited by the 
Government Advocate, i. e., Abdul Ra* 
slu'd In re (2), Shankar Ganesh v. 
.SfO’ of State (4), Jiwan Lai, In re 
(5) and Madhava Singh, In re (6), 
arc all distinguishable from the pre¬ 
sent case. 

Every conviction of a legal practi¬ 
tioner under S. 17 (1), Criminal Law 
Amendment Act, does not necessarily 
attract the disciplinary jurisdiction of 
this Court. TJtis must depend on nature 
of the acts for which the practitioner 
was convicted. It is true that in such 
proceedingst it is not open to the Court 
to go behind the conviction, i. e., toi 
examine the legality of the conviction, 
but it is open to the Court and indeed 
the Court is bound to do so, to ascer¬ 
tain from the criminal proceedings the 
facts on which the conviction is based 
in order to decide whether by virtue 
of his conduct complained against the 
legal practitioner concerned is or is not 
a proper person to be retained as a 
member of the legal profession. Now, 
in the case of Mr. Farid-ul-Haq Ansari,, 
neither the record nor the learned Gov¬ 
ernment Advocate can give us any 
information as to the facts on wliich 
he was convicted. In the case of Mr. 
Jugal Kishorc Khanna all that appears 
from the judgment of the Magistrate 
is that he made a speech at a meeting 
wliich was convened by the Congress 
Committee. It has, however, been found 
that he was not one of the conveners of 
the meeting and the speech made by 
him is not of such an objectionable cha¬ 
racter as to bring his case within the 
ambit of para. 8, of the Letters Patent. 
I, therefore, concur in dismissing the 
petitions. 

Monroe, /.—I have read the judg¬ 
ments of Jai Lai and Dalip Singh, JJ. 
I fully agree with the views expressed 
by my learned brethren, but neverthe¬ 
less, I think it proper that I should 
actually state my views also. The res¬ 
pondents, having committed criminal of¬ 
fences, the commission of which, they, 
•the one expressly, and the other by 
implication admit, have been contacted 
and sentenced by a Court of competent 
jurisdiction. We have to decide in each 
case whether the conviction and the in 
formation which we have obtained from 
a perusal of the record show that the 


respondent has proved liimself to be 
unfit to act as a legal practitioner in 
the Courts of this Province. It cannot 
be contended that conviction for any 
criminal offence is a sufficient ground 
for our taking action; nor do I think 
that from the nature of the offences for 
which the respondents have been sen¬ 
tenced their want of fitness is apparent. 
We cannot proceed to condemn either 
of them without considering his con¬ 
duct. The acts of Mr. Farid-ul-Haq 
Ansari do not appear from the record 
of his case and have not been shown 
to us, and we are asked to pronounce 
on his conduct without having before 
us any material from which we may 
form an opinion. We are, therefore, in 
my opinion, constrained to hold that it 
has not been shown that Mr. Farid- 
ul-Haq is unfit to carry on his profes¬ 
sion. 

In Mr. Jugal Kishore Khanna’s case 
we know what he did. At a meetmg 
organized by an unlawful association 
he made a speech protesting against 
the arrest of Mr. Sen Gupta. Who 
Mr. Sen Gupta is or for what he was 
arrested does not appear? As a legal 
practitioner Mr. Jugal Kishore Khanna 
would have acted more in accordance 
with the etiquette of his^ profession if 
he had refrained from interfering in 
Mr. Sen Gupta’s case until he had 
been retained to defend him, but the 
complaint against him is ^ not t^t he 
has committed a professional impro¬ 
priety ; and in any event I do not 
think that there is anything to show 
that Mr. Jugal Kishore Khanna’s speech 
was prompted by a desire to get liimself 
employed in Mr. Sen Gupta’s case. 
So far as a conclusion on the nature 
of the speech can be found, it seems 
to me that Mr. Jugal Kishore Khanna 
was expressing the view that the policy 
of the Gov'ernment in having Mr. Sen 
Gupta arrested was wrong. It has not 
been suggested by the Governmei^ Ad¬ 
vocate that Mr. Jugal Kishore Khanna 
was not entitled to hold and &tve ex¬ 
pression to such a view—the^ 
arises from the circumstances in which 
the view was expressed. It does not 
appear that Mr. Jugal Kishore Khanna 
pressed his views in a provocative man¬ 
ner, nor that, though he broke me 
law, he said anything to indicate nis 
own determination or to 
others to break the law. The tact, 
too, that he disclaimed any disrespect 
to the Court in refusing to plead in¬ 
dicates an absence of an int^tion to 
defy lawfully constituted ^ 

am, unable therefore, to infer from Mr, 
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Jugal Kishorc Klianna’s single act of 
disobedience to the law that he ought 
to be barred from practising his pro¬ 
fession. 

V.S. ■ Petition dismissed. 

y 
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Addison and Agha Haider, JJ. 

Kilkha Si?irjh —Plaintiff —■ Appellant. 

V. 

Fazal Din and others — Defendants— 
Respondents. 

First Appeal No. 2817 of 1927, De¬ 
cided on 2-lth November 1932, against 
decree of Sub-Judge, First Class, Amrit¬ 
sar, D/- 28th June 1927. 

sj« (a) Limitation Act (1908), Arts. 62, 97 
and 116—Advance of money for mortgage by 
plaintiff—Repudiation of mortgage by plain¬ 
tiff—Suit for money paid is governed by 
Art. 62 or Art. 97 and not by Art. 116. 

Where a plaintiff who has advanced money on 
a mortgage, repudiates it himself and files a suit 
for the money paid, such a suit is not a suit for 
compensation for breach of contract and is gover¬ 
ned either bv Art. 62 or by Art. 97, Dim. Act, ac¬ 
cording as to whether the contract is void or 
voidable and not Art. IIG. If breach had V.een 
committed by defendant, Art. 116 would have 
been applicable : 40 Bom 614, Rel on ; 

1925 Nag 130. lief. U" 632 C 1] 

(b) Limitation Act (1908), Art. 120—Arti¬ 
cle 120 is only residuary article. 

Article 120 is a residuary article and cannot bo 
applied when there is a specific article applicable: 
IlB 1922 Cal 157, Bef. LP 532 C 2] 

Badri Das, Fakir Chand and Cliandar 

Gupta —for Appellant. 

Shamair Chand, Nihal Singh and Dahh 

Singh —for Respondents. 

Addison, J. —One Milkha Singh sued 
Fazal Din, Ghulam Mohammad, Rahxm 
Bakhsh and Diwan Cliand for posses¬ 
sion of 151 kanals 4 marlas of land on 
the basis of four mortgage-deeds: see 
Fazal Din v. Milkha Singh (1). Diwan 
Chand was an alienee from the other 
defendants of a small portion ot fhe 
mortgaged land. The first three .mort¬ 
gages were in favour of the plaintiff's 
father while the fourth, dated 21st 
December 1919, was entered into after 
plaintiff’s father had died and while 
the plaintiff was a minor. It was ar¬ 
ranged by the plaintiff’s mother in con¬ 
junction with one of his father s r^lA- 
lives Wadhawa Singh. It was pleaded 
in that suit that the fourth mortgage- 
deed mentioned above had been cancel¬ 
led by the plaintiff himself on 7A 
November 1922, some time after he 
became a major. That suit was insti¬ 
tuted on 14th August 1923. It was 
held in it that Milkha Singh was en- 


titlcd to possession on the basis of the 
first three mortgages, but not on the 
fourth mortgage, as plaintiff himself Kad 
cancelled it by the notice above men¬ 
tioned. Milkha Singh accepted that de¬ 
cision and did not appeal against it. 
On 19th December 1925 he brought 
another suit against the same mort¬ 
gagors, Fazal Din, Ghulam Mohammad 
and Rahim Bakhsh, wliilc he also joined 
Wadhawa Singh, his father’s relative. 
He stated in this plaint that Wadhawa 
Singh during his minority had entered 
into the fourth mortgage of 21st De¬ 
cember 1919, in order to defraud him 
and to get liis money unlawfully, that he 
had sued for cancellation ot tliis fourth 
mortgage-deed and that it was held in 
that suit that it was not for the benefit 
of the plaintiff. .Accordingly the plain¬ 
tiff was entitled tq recover from the 
defendants certain sums which he said 
had been advanced out ot his estate 
when the mortgage-deed was written. 
His cause of action was in fact .slated 
to be that he had suffered loss from 
the collusion of the defendants who 
misappropriated some part of his estate. 
It may be at once mentioned that the 
plaint is wrong where it states that he 
sued for cancellation of tMs mortgage- 
deed and that the Court held that it 
was not for his benefit. I have already 
described what happened. He sued for 
possession on the basis ot all lOiur 
mortgages, and on the morigagoi s pica 
that he himself had repudiated and 
rancelled this mortgage the Court held 
that this was the case and that therctoro 
he could not sue upon a document 
which he had repudiated and cancelled. 
The decree for possession was thcrclore 
granted on the basis of the hrst three 
mortgages entered into in his laincr s 

lifetime. , , . t • 

In this second case, which is po\v 

on appeal before us, Wadhawa .Smgri 
denied any conspiracy as well as tlie 
allegation that this mortgage-deed had 
•been cancelled as the result of a suit. 
He also denied that he benefited in 
any way. The mortgagor defendants 
denied that they received anything under 
the deed in question. They also denied 
that there was a suit for cancellation: 
and pleaded that the transaction was 
for the benefit of the plaintiff and was 
not collusive. The question of limita¬ 
tion was also raised. The .trial 
without going into the merits has di - 
missed the suit on the ground that it 
is barred by 

decision the plaintiff Milkha Sing 
preferred this First Appeal No. 2817 

of 1927. 


1. AIR 1933 Lah 193, 
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The contention before the Judge who 
tried the case and before us was that 
Art. 116, Limitation Act, applied as it 
was a suit for compensation for the 
breach of a contract in writing regis¬ 
tered. That would giv'e six years’ limi¬ 
tation from 21st December 1919, and 
as the suit was instituted on 19th 
December 1925 it would just be within 
time under that article. The trial Judge 
ho\\e\er held that the suit was governed 
either by Art. 62 or by Art. 97, Limi¬ 
tation Act, according as to whether the 
contract was void or voidable and that 
Art. 116 was inapplicable as the case 
of the plaintiff was not that the defen¬ 
dants had broken the contract and that 
he was asking for compensation for its 
breach, but his case was tliat he had 
been defrauded and was entitled to 
recover what had been paid out of his 
lestate as a result of that fraud. In my 
j judgment this decision is correct. By 
I no stretch of the imagination can this 
I be said to be a suit for compensation 
for breach of a contract. In fact, as 
I have already shown, the plaintiff him¬ 
self repudiated this contract and gave 
notice that he cancelled it though he 
did say that he would sue for what he 
had lost under it. It was he therefore 
that repudiated this contract and this 
was not denied before us. It was 
argued however on his behalf that what 
he repudiated was merely the mortgage 
part of the transaction and not the 
personal liability to repay any sum 
which may have been advanced. I am 
unable to accept this argument, as the 
whole transaction was repudiated and 
the document cancelled by liim. He 
therefore cannot now fall back upon 
the document and claim that Art. 116 
applies. Besides it cannot be said to be 
a suit for compensation for breach of 
a contract in wliich case only Art. 116 
would apply, for as already stated in 
no sense can it be said that any breach 
was committed by the mortgagors; on 
the other hand it was cancelled by the 
plaintiff. 

This being the case it is quite clear 
ffom the authorities that either Art. 62 
or Art. 97, Limitation Act, applies ac¬ 
cording as the contract be treated as a 
void or voidable one. In either case 
the period of limitation is three years 
and the suit is barred. An authority 
nearly on all fours with the present 
Case is Diwali Bai v. Umed Bhui /2). 
In that case the suit was brought within 
six years of the cause of action accruing 
under the registered mortgage-deed. 
The consideration or part of it wa s 
2. (1916) 40 Bom 614=36 I C 564. 


howev^er held to be unlawful and for 
this reason the mortgage-deed was held 
to be void and from this it follow’ed 
that the agreement contained in the 
mortgage to pay the mortgage debt was 
also void. That being the case it was 
held that Art. 62, Limitation Act, ap¬ 
plied. Another case of a registered 
mortgage-deed is A. /. R. 1925 Nag. 
130. Of course if the breach of con¬ 
tract had been committed by the defen¬ 
dants, a suit for compensation for the 
breach would have fallen under 
Art. 116, Limitation Act; but that is 
not the case here. As a last resort 
it was contended that Art. 120 should 
be applied. This is a residuary article 
and obviously cannot be applied Avhen 
there is a specific article applicable 
as there is in the present case: see 
in this connexion Biman Chandra 
Datt V. Promotha Nath Ghose (3). For 
the reasons given I would hold that the 
suit has been properly dismi^ed and 
I would dismiss the appeal with costs. 

K.S. _ Avveal dismissed. 

3. AIR 1922 Cal 157=68 I C 94=49 Cal 886. 
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Muni Lal and others —Petitioners. 


V. 


Uira Da?—Debtor—Opposite Party. 

Civil Revn. Petn. No. 688 of 1932, 
:)ecided on 27th February 1933, from 
)rder of Dist. Judge, Hoshiarpur and 
^angra, D/- lOth June 1932. , „ „ 


Onus. 

A Court commits an error in placing the onus 
on the creditors in an insolvency proceeding of 
proving that certain occupancy holdings are not 
capable of being sold and that therefore, they 

should not be included in the insolvent s as^ts. 

[P 583 C ll 

(b) Provincial Insolvency Act (1920), S. 9 
—Condition precedent for adjudicating per 


son insolvent stated. . 

There can be no doubt that a man can only oe 
declared an insolvent if he is not in a po®*hon to 
pay his debts and if a debtor owed Rs. 60,000 and 
his property were valued at Rs. 61,000, 
be held that he was insolvent. ^ 

(c) Provincial Insolvency Act (1920), S. 9 
Alienation of property how far act of into 


vency. . . 

Where even after the alienation of fis certain 
properties the remaining assets of a debtor still 
exceed the total value of the debts, the debtor 
cannot be declared an insolvent on the ground 
that he is unable to pay his debts and the aliena¬ 
tions effected by him cannot 
insolvency, 1^ 588 C 

M. L. Sethi —for Petitioners. 

Vishnu Datta for Aohehru Bam —for 


Opposite Party. 
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Jiidement. —Muni Lai and certain other 
members of his family instituted a suit 
against one Hira Lai and, on 6th March 
1930, obtaitied a decree for Rupees 
22,237-1-6. Instead of proceeding to 
-execute that decree Muni Lai, etc., on 
1st April 1930, filed a petition in the 
Insolvency Court asking that Hira Lai 
should be adjudicated an insolvent on 
ground that he had, witliin three months 
of the 1st April, made certain aliena¬ 
tions which amounted to acts of in¬ 
solvency and that he was not in a 
position to pay his debts. Hira Lai 
denied his inability to pay his debts 
^nd also asserted tliat the alienations 
effected by him did not amount to acts 
-of insolvency. The Insolvency Court 
settled two issues: (1) Are the aliena¬ 
tions effected by the debtor, second 
.party, tantamount to an act of insol¬ 
vency ? (2) Is the debtor, second party, 
able to pay off the debt ? 

After a careful and elaborate con¬ 
sideration of all the evidence on the 
record the trial Court came to the con¬ 
clusion that the alienations clearly were 
-tantamount to acts of insolvency, but 
that Hira Lai was in a position to pay 
•off his debts, Muni Lai’s petition was 
therefore dismissed. Dissatisfied with 
this decision Muni Lai preferred an 
■appeal to the District Court where the 
whole position was again thrashed out 
with the result that the learned District 
judge came to the conclusion that the 
Insolvency Court had rightly decided 
that Hira Lai was in a position to pay 
iis debts. . . 

Dissatisfied still with this decision 
.Muni Lai has come up to this Court 
under S. 75 of Act 5 of 1920, 
through Mr. Jai Gopal Sethi and, in 
^support of this petition, I have heard 
Mr. Madan Lai Sethi at length. Mr. 

' Sethi is perfectly right in saying that 
the learned District Judge was in error 
: when he placed the onus on the credi- 
i tors of proving that certain occupancy 

■ holdings were not capable of being 
, sold and that therefore they should 

■ not be included in Hira Lai’s assets. 
1 Mr. Vishnu Datta for Hira Lai has 

frankly and properly admitted that Mr. 
:Sethi’s contention on this point is cor¬ 
rect and that the learned District Judge 
has erred, but it has been contended 
that, even if the occupancy holdings be 
•elindnated from consideration, the total 
value of the remaining assets stiU ex- 
'Ceeds the total value of the debts (which 
have been proved so far) by at least 
.Rs. 9,000. Mr. Sethi however urged 
^hat it is not for the Courts to approach 
A matter of insolvency with meticulous 


accuracy and that a broad view should 
be taken and further that, if a broad 
view ot the present situation were taken, 
the result would be that it would be 
held that Hira Lai could not, as a matter 
of fact, pay his debts inasmuch as the 
margin over of the remaining assets 
was really too small to be considered. 
Now, there can be no doubt that a inan 
can only be declared an insolvent if he 
is not in a position to pay Ids debts 
and if A owed Rs. 50,000, and his 
property were valued at Rs. 51,000, 

I do not see how it could be held tliat 
he was insolvent. 

In these circumstances, although Mr. 
Sethi is right in attacking the learned 
District Judge’s methods of arriving at 
his conclusion, I consider that the 
learned District Judge was right m 
the conclusion he came to, and in my 
judgment the alienations effected by Hira 
Lai cannot amount to acts of insolvency 
because on the facts it must be found 
that Hira Lal has not been shown to be 
insolvent. Tlus petition is therefore dis¬ 
missed, but I leave the parties to bear 
their own costs in tins Court. 

V.s. Petition dismissed, 

A. I. R. 1933 Lahore 583 
Addison, J. 

Mt. Basant Kan>) —Defendant—Appel¬ 
lant. 

V. 

Mt. Gulab Devi a^nd anothei —Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 1716 of l93-i, 
Decided on 28th April 1933, from decree 
of Dist. Judge, Rawalpindi, D/- 1st 
August 1932. . 

Will—Construction—Bequest to two sisters 
—Prohibition against partition — Provision 
for benefit of their sons after death of both 
—Forfeiture of one’s interest on alienation 
—Other sister would get it—Sons to come in 
after both sisters are dead or excluded. 

Where property is bequeathed to a female, a 
power to alienate is an essential incident of 
absolute interest in property. If no such power 
is conferred upon the donees, but there is a pro" 
hibition against partition and a provision for the 
benefit of their sons, the whole scheme of the 
will is that the property should remain intact 
after the death of the donees for the benefit of 
their sons as the heirs of the testator. If one of 
the donees forfeited her interest the other would 
get the whole. The sons should not come in 
until both sisters are dead or excluded from the 
property. tP 584 0 2] 

Jagan Nath Aggarwal —for Appellant. 

Achhru Bam and N. G. Mehra —for 
Respondents. 

Judgment .—Mt. Gulab Devi sued her 
sister, Mt. Kartar Devi and her sister’s 
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alienee, Mt. Basant ICaur, for possession 
of the land sold by Mt. Kartar Devi 
to Mt. Basant Kaur, or in the alterna¬ 
tive, for possession by pre-emplion. The 
case for the plaintiff was lliat the 
brother of the two sisters, Jagat Singh, 
by means of a will dated 14th Decem¬ 
ber 1906, bcciueathed the land to them. 
It was stipulated in the will that they 
would hold the land jointly as long as 
they lived that they could not partition, 
nmrtgage or sell the land, that neither 
if once married, would be a'llowed to 
marry a second time, etc., the penalty 
being forfeiture of her share. It was 
also laid down that the land would 
subsecjuently go to the sons of the two 
sisters. It was alleged by the plaintifif 
that Mr. Kartar Devi not only had 
forfeited her rights under the will by 
means of the alienation in question to 
Mt. Basant Kaur, but also by her 
previous unchastity. The trial Court 
granted a decree for possession to the 
plaintiff and also recorded a finding that 
the plaintiff' would have been entitled to 
a decree for possession by pre-emption 
on payment of Rs. 5,000, had she not 
succeeded in getting the first relief 
claimed. There was then an appeal to 
the District Judge who upheld the order 
of llic trial Court. Against tliis decision 
this second appeal has been preferred. 
The District Judge held that the will 
had been proved to have been executed 
J‘'’-gat Singh when he was in his 
senses. This is a finding of fact and 
is not challenged before me. He also 
found that the sisters took a limited 
estate in the property in question, there 
being a gift over to their sons upon 
their death. By reason of the terms of 
the will he held that one sister was 
entitled to succeed to the other when 
one died, or there was a forfeiture, as 
there was by virtue of the forbidden 
alienation. 

The principal argument before me 
was that there had been a demise of a 
full estate to the two sisters, and coun¬ 
sel relied upon Ali. Sura/ Mani v. 
Rabi NatJi Ojha (1), Bhai Das Shivdas 
V. Bai Giilabi (2) and Ramachandra Rao 
V. Ramachandra Rao (3). In the first 
pf these it was held that where there 
was a bequest to a widow and the \Vord 
“malik” was used, that word implied 
full ownership unless there was some¬ 
thing in the context or surrounding 
circumstances to qualify such meaning. 

“l.' (1908) .30 All 84=85 I A 17 (P C)“ 

2. AIR 1922 r C 193=65 I C 974=49 I A 1=46 
Bom 153 (P C). 

3. AIR 1922 P C 80=67 I C 408=49 I A 129= 

45 Mad 320 (P G). - . 


In the other two authorities tliis pro¬ 
position was amplified and discussed. 
In the will before me there is much in; 
the context and surrounding circum¬ 
stances to qualify the meaning of malik- 
The sisters were deprived of the power 
of mortgaging or selling the property 
or having it partitioned between them¬ 
selves. As long as they lived, the pro¬ 
perty was to be joint; if any sister 
left her husband, or married after his. 
death, or was unchaste, she was to be 
e.xcluded from the property. If the one 
who was a minor at the time, namely, 
Mt. Gulab Devi, was to die before¬ 
marriage, the other sister, Mt. Kartar 
Devi was, under the terms of the will,, 
to be the owner. The sons of the two. 
sisters were to be the owners there¬ 
after. Not only was there a gift over 
in the present case, but no power was- 
given to mortgage or sell the property 
or to partition, it also being stipulated 
that it had to remain joint as long as- 
the sisters lived. In these circumstances, 
the authority nearest to the present case 
is in my judgment A. /. R. 1929 P. C. 
214. It was held by their Lordships in 
that case 

“that a power to alienate was an essential inch 
dent of an absolute interest in property. And not 
only was no such power in terms conferred upon 
the daughters, but the prohibition against parti¬ 
tion by them and the provision for the beneOt 
of their sons indicated clearly that the whole 
scheme of the will was that the property should 
remain intact after the death of both daughters 
for the benefit of their sons as the heirs of the 
testator.” 

In my judgment this was what was 
intended by Jagat Singh in the case l^fore 
me. The next point argued was that it was 
not expressly provided by the will what 
was to happen if one sister forfeited 
her interest. I agree however with the; 
Courts below that the intention is clear,; 
namely, that the land should remain 
joint of the two sisters and that ii one 
were to die the other would succeed her, 
the same happening in the case of for¬ 
feiture incurred by the act of one 
sister. It was not meant that the sons 
should come in until both sisters were 
dead or excluded from_ the property. 
It follows that the plaintiff could mam- ; 
tain the .suit. No other point was 
argued. For the reasons given I dis¬ 
miss the appeal with costs, 

K. Appeal disttiissedi 
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Harrison and Dalip Singh, JJ. 

Sri Krisheji and others —Plaintiffs 
Appellants. 



Sham Sunder — Defendant— Respon¬ 
dent. • 

First Appeal No. 1376 of 1926, De¬ 
cided on 24bh January 1933. 

(a^ Hindu Law—Gotra—Meaning as applied 
to Brahmans, Kshatriyas and Waishas indi¬ 
cated. 

The gotras of the Brahmins are defined as be¬ 
ing the various branches descended from the dif¬ 
ferent Rishis. There is therefore in theory at 
any rate, a blood connexion between such descen¬ 
dants. I'he gotra of the Kshatriyas and the 
Waishas was the gotra of the family purohit, and 
nothing more. There was therefore no link of 
blood between such disciples and the idea of the 
gotra amongst these two latter cases was that of 
congregations as oi>posed to families. [P 585 C 21 

(b) Custom (Punjab) — Marriage—Sagotra 
marriages among Waish Aggarwal is valid— 
Hindu Law—Marriage. 

The custom of sagotra marriages amongst the 
Waish Aggarwals is a well established and recog¬ 
nized custom and that although it may not be • 
apin-oved by a certain section of the commiioity, 
it carries with it no sort of stigma or evil conse¬ 
quences. The issue of such jnarriages is perfectly 
legitimate and the bond is recognized on all 
sides. IP 597 C 2] 

(c) Civil P. C. (1908), S. 35—Awarding or 
disallowing costs is in discretion of Court. 

The matter of awarding or disallowing costs is 
in the discretion of the Judge. When the .Judge 
gives reason for his order dismissing costs and 
those reasons are sufficient and sound, the appel¬ 
late Court w’ill not interfere with his order. 

LP 5S7 C 21 

Jagan Nath Aggarwal, 21chr Chand 
MaJiajan, Gullu Bam, S. -V. Sikri, Ajit 
Parshad and V. N. Sethi — for Appel¬ 
lants. 

Kishen Dayal, Bhagwat Dayal and 
Bishen Narain —for Respondent. 

Judgment. —The pedigree table of 
the parties in this suit is as follows: 

RA^I PARSHAD 

I 


1 

Mt. Jawitri 


Chliuttan Lai 
married 
Mt. Sohadra 

I 


I 

Rangi Lal« 



I 

Rattan Lai 
(died a minor 
on M-S-ll) 
last male 
holder. 


I 


Cbandu Lai, major, 
plaintiff 1. 


Mt. Bishen Dei=Ishri 

Par.shad 

Sham Sunder, minor 
defendant. 



I 

Hira Lai, minor 
plaintiff 2. 


Rattan Lai died on 14t]i August 
1911. Tile property went to his mother 
for her lifetime and on her death to 
Sham Simdar the minor son ofChluitlan. 
Lai’s daughter. Mt. Bishen Dei. The 
two plaintiffs arc the sons of the daugh¬ 
ter of Ram Parshad and bring this suit 
for a declaration and fur possession of 
the property owned by the late Rattan 
Lai and base their suit on the conten¬ 
tion that the marriage of Mt. Bishen 
Dei and Ishri Prashad, the parents of 
Sham Sunclar, was no marriage inas¬ 
much as it was celebrated between the 
two persons of the same got within the 
caste of Waish Aggarwal. The suit has 
been dismissed, the finding being that 
the marriage is valid, both under Hindu 
law and under custom or rather under 
the Hindu law as varied by custom. The 
learned Senior Subordinate Judge has 
discussed the different meanings of the 
word gotra as applied to: (1) the 
Brahmins; and (2) the Kshatriyas and 
Waishas. The gotras of the Brahmins 
are defined as being the various bran¬ 
ches descended from the different: 
Rishis. There is therefore in tlicory at, 
any rate, a blood connexion between| 
such descendants. .Ajuong Kshalriyas 
and Waishas this is not the case. What¬ 
ever the reason may have been, whether 
it was impossible to apply the same rule 
to the Brahmins who could trace their 
descent accuratciy and to the other two 
branches, who could not. or whether 
because it was that the law-giver 
thought it unreasonable to demand the 
same degree of strictness from the 
Kshatriyas and the Waishas as was 
required from the Brahmins, the fact 
is clear that the gotra of the Ksha- 
irivas and the Waislias was the gotra 
of' the family purohit, and 
nothing more. Tlicre was therefore no 
link of blood between such disciples and 
the idea of the gotra amongst these two 
latter casts was that of congregations 
as opposed to families. 

The first thing to be seen is, whether 
the gotras of the Aggarwals as existing 
in recent times can be reconciled with 
the conception of the gotra laid down 
in the Hindu law. Of the various wit¬ 
nesses produced on both sides practi¬ 
cally all have repeated the accepted, 
tradition that 17 of the 17^- gotras of 
the Aggarwals represent the descendants, 
of the 17 sons of a certain Raja. The 
explanation of the half gotra is different 
and singularly illuminating as giving a 
precedent for a common practice of nic 
present day. It was discovered at the 
actual celebration of a marria^ that 
both bride and bridegroom wereGoyias. 
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To get over tlic difficulty the bride¬ 
groom invented a new got and called 
himself a Coin. No body believed him, 
but the irregularity was avoided by this 
transparent device. Not only do the 
witnesses attril:)ute and explain their 
as named after the sons of that Raja, 
as pointed out by the learned Senior 
Subordinate Judge, but it is only in 
the case of four that by the exercise 
of the greatest ingenuity is it i>ossible 
to discover even a resemblance to any 
Brahmanical name. Now if the gotras 
of the Aggarwals were, as is contended, 
their gotras under Hindu law, all the 
names must be Brahmanical. for they 
must be derived from the purohits of the 
various families. The names therefore 
and the assertion of a blood link and 
eommon ancestor establish beyond doubt 
that whether or no the legendary story 
of the 17 sons of the Raja be true, the 
gotras are not in the true sense of the 
word gotras under original definition 
given by the Hindu law. It follows 
that they are the creation of custom in 
modification of that law. 

It is conclusively proved, and the ‘ 
general idea certainly c.xists, if only 
amongst the more orthodox and the 
more strict of the Aggarwals, that the 
prohibition of a marriage within the got 
still prevails. This is apparently due 
to the same idea of blood relation, 
though the gotra of the Waishas was 
not originally based on consanguinity 
as explained in the Hindu law. Mar¬ 
riage within seven degrees in the case 
of the father’s family and five degrees 
in the case of the mother’s family is 
prohibited amongst all Hindus. Apart 
from tills according to the plaintiff’s 
case, a marriage within the gotra of 
the father is absolutely prohibited in 
spite of the radical change that has 
taken place in the Hindu law as applied 
to these people. If unmodified Hindu 
law were applicable, the marriage re¬ 
garding which the case was launched 
could be no marriage and the plaintiff’s 
case must succeed. The gotras wliich 
exist however on the creation of custom 
in modification of that law, and that 
custom in its turn has the force of law 
or rather becomes the law. It has to be 
seen whether this more recently created 
and developed gotra has been modified 
by a further custom in such a way that 
marriage within gotra is prohibited 
under Hindu law. That is to say it is 
not a question of custom modifying the 
original law, but custom in the first 
instance creating the modified law and 
subsequent custom in its turn modifying 
the original modification. The number 
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of instances required to prove such a 
variation or modification is naturally 
less than what would be required where 
it is desired to prove the original de¬ 
parture from the strict Hindu law. 
Fifty-two so-called instances were put be¬ 
fore the trial Court supported by various 
witnesses. • 

Out of these the learned Senior Sub¬ 
ordinate Judge accepted 39 as estab¬ 
lished after analysing and considering 
the evidence v^ery carefully. It is urged 
by counsel, and we think correctly, that 
one of these 39 must be rejected. This 
leaves 38 coming from the following 
districts: Bareilly, 16; Delhi, 7; Mu- 
radabad, 7; Budaon, 2; Lucknow, 1; 
Meerut, 3 and Muzaffarnagar, 2. These 
instances are spread over a period of 
50 years and they roughly fall into two 
halves, those before the marriage of. 
the defendant’s parents in 1912 and 
those which took place later. These 
are all well established instances of 
marriages, many of them having been 
contracted between members of influen¬ 
tial and important families of the Waish 
Aggarwal community. It is urged that 
amongst a population, as shown by the 
census, of 7,00,000 in the provinces of 
the Punjab the U. P. and Delhi this 
number is small and insignificant, and 
various rulings have been cited to show 
that a great number of such instances is 
required before a custom can be estab¬ 
lished. This is obviously so when it is 
a question of establishing such a matter 
a.s succession, and it has to be shown 
that an invariable rule has been ac¬ 
cepted and there have been no depar¬ 
tures from it. It is clear that even to 
day, other things being equal, a mar¬ 
riage outside got would be more ac¬ 
ceptable to the vast majority if not to 
all members of the caste, but what 
’to be seen is whether marriage within 
the got are sufficiently common to 
tnat tiie new custom varying the old 
has been established, and to discover 
whether this is so we have to see 
what consequences follow on such mar¬ 
riages taking place. The correct 
cedure when the negotiations ^ve be^ 
successfully carried through is for the 
horoscopes of the prospective bride and 
bridegroom to be compared by the 
priests of the two families. These ho¬ 
roscopes invariably disclose the got oi 
the child for whom they 'have been 
drawn up, if it is suspected that they wiU 
not agree another course is adopted 
and they are placed before Thakurj^ 
and any trouble that there may be 
thus overcome. But it is clear ^om the 
evidence wliich has been led that now 
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a days this comparison or avoidance of 
comparison of the horoscopes is not 
invariably carried out and it is possible, 
though higlily improbable, that the ar¬ 
rangements for marriage could go 
through up to the actual time of the 
celebration of the ceremony without it 
being discovered whether there was or 
not any identity of got. 

At the time of the marriage such 
identity must be disclosed as the gots 
are recited by the officiating priests. 
In order to avoid the appearance, 
though not the reality, of any sort oi 
irregularity the device is adopted of 
reciting a different got for one of the 
parties. This may be the got of the 
maternal uncle of the bridegroom that 
is to say the got of his mother befiore 
marriage, or similarly it may be an 
incorrect got of the bride. Another 
device, wMch is adopted is to go 
through a meaningless adoption wliich 
changes the bridegroom’s got. The 
position, as disclosed, therefore is tlrat 
there are a certain number of persons 
who consider that any restriction im¬ 
posed by the identity of gots is old 
fashioned and may be disregarded com¬ 
pletely, a very much larger section, 
while disregarding it in effect, wishes 
to camouflage any irregularity there 
may still be thought to be and therefore 
adopts the device, which deceives no¬ 
body, of reciting an incorrect got and 
a body of old fashioned orthodox opi¬ 
nion which considers such marriages 
highly improper and objectionable and 
contrary to their religion, but would not 
•go so far as to take any action with a 
view td ostracking or penalizing in 
any way those of their community who 
perform them. No single instance has 
been cited of any attempt by the 
brotherhood either to stop such a con¬ 
templated marriage before it could be 
celebrated or to attach any sort of 
social stigma upon the person who had 
celebrated it. It is urged on the strength 
of Abdul Hussain Khun v. Mt. Bibi 
Sona Dero (1), that no custom which 
is opposed to the general consensus of 
thd people, whom it affects can or 
should be recognized. This was a case 
regarding a totally different sort of 
custom. It was proved that the head 
of the family professed complete ignor¬ 
ance of the alleged custom and the find¬ 
ing of their Lordships of the Privy 
Council was that there being the two 
alternatives, that he was telling the 
truth or the contrary, and it being 
found that there wa s no reason or no 

1. air 1917 P u 181=48 Tc 806=45 I lA 10= 

46 Oal 450 (PO). 


ground for believing the latter, it was 
clear that he must know of the custom 
if it existed. His word was accepted 
and the mere instances were held not 
to be sufficient. Here however there 
is no question of any consensus of 
opinion, because so far from the most 
prominent and important witnesses from 
the Aggarwals denying the existence of 
the custom, Lala Madan Mohan Lai and 
Mr. Sukhbir Sinha who arc admittedly 
the most distinguished of the witnesses, 
both testify to its existence and to the 
fact that no evil consequences follow 
from such a marriage. 

It follows therefore that the conclu¬ 
sion drawn by the learned Senior Sub¬ 
ordinate Judge from the evidence is 
quite correct that it is established that 
the custom of sagotra marriages 
amongst the Waish Aggarwals is a well 
established and recognized custom and 
that although it may not be approved, 
by a certain section of that community,! 
it carries with it no sort of stigma or, 
cvdl consequences. The issue of such 
marriages is . perfectly legitimate and 
the bond is recognized on all sides. 
The appeal must therefore be dismissed 
with costs. Cross-objections have becni 
put in by the respondent contending 
that costs should have been allowed in the 
trial Court. This matter was within 
the discretion of the Senior Subordinate 
Judge. He has given reasons for his 
order diinissing such costs and these 
reasons arc, in our opinion, sufficient 
and sound. The cross-objections will be 
dismissed with costs. 

K.s. dismissed. 
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Dalip Singh, J. 

Chhota —Plaintiff—Appellant. 

v. 

Mt. Fiazi and another — Defendants 
and Plaintiffs^Respondenta. 

Second Appeal No. 1635 of 1932, 
Decided on 14th February 1933, from 
decree of Dist. Judge, Hissar, D/- 16th 
July 1932. 

Civil P. C. (1908), Sch. 2, Para. 4~Umpire, 
powers of. 

There is nothing in law which prevents an 
umpire when there is a difference of opinion 
between the arbitrators from deciding the case 
entirely on his own opinion. [P 588 C 1, 2] 

Sardar Partap Singh —for Appellant. 

Nanwan Mai —for Respondents. 

Judgment .—The plaintiffs in this 
case sued for possession of a hotise 
alleging that they were the heirs of 
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one Viisaf Ali, the husband of Mt. 
Faizi defendant. They staled that Mt. 
Faizi had remmaived and had, therefore, 
forfeited her ri.^ht.s to retain the.property. 
Various defences were raised which do 
not now concern us, but the main de¬ 
fence was that the matter in dispute 
between the parties liad been referred 
to arbitration and an award had been 
given and, therefore, the plaintiffs’ suit 
did not lie. The trial Court held that 
it was not proved that there was any 
valid reference to arbitration, that there 
was no valid award and it partially 
decreed the plaintiff's’ suit. On appeal 
the learned District Judge agreed with 
all the findings of the trial Court, ex¬ 
cept on this question of the validity 
of the reference and of the award. He 
lield that it was proved that the parties 
had finally agreed to refer the dispute 
to four arbitrators, two appointed by 
each side, and an umpire. It is not 
clear on the record how the umpire 
was appointed but it is proved from 
the evidence of two arbitrators that Mt. 
Fiazi and the plaintiffs nominated the 
four arbitrators and that they agreed 
to the umpire either selected by the 
executive committee of a local Anjuman 
or possibly by the parlies themselves. 
Whichever way it was, the factum of 
the agreement is proved on the record 
by tlie oral evidence, which has been 
accepted by the learned District Judge. 
The learned counsel for the appellant; 
contended, first, that it was not proved 
that Mt. Fiazi had ever agreed to the 
particular arbitrators and umpire. He 
next contended that it was not proved 
that the thumb mark of Mt. Fiazi was 
her thumb mark or in what capacity 
she had affixed her thumb mark to the 
document. As rightly pointed out by 
the learned District Judge these ques¬ 
tions do not arise once it is held on 
the oral evidence that there was an 
oral agreement between the parties to 
refer the matter to four arbitrators and 
an umpire. 

The next point raised by the learned 
counsel for the appellant was tliat the 
arbitrators did not sit together. This 
is a question of fact and the learned 
District Judge has specifically stated 
that he disbelieves the evidence on the' 
point. The learned counsel next con¬ 
tended that it was clear from the award 
that what had happened was that when 
the four arbitrators disagreed with each 
other the umpire proceeded to give his 
own decision without consider¬ 
ing the decisions of either 
group of arbitrators. I know 
nothing in law which prevents an um¬ 


pire when there is a difference of opi¬ 
nion beuveen the arbitrators from, de¬ 
ciding the case entirely on his own 
opinion. I, therefore, do not see any 
force in the appeal, which is dismissed. 
No order as to costs as there was tho. 
argument addressed to me by learned 
counsel for the respondent which I have 
used in this decision. 

v.S. Appeal dismissed ^ 
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Bhide, J. 

Pliangan Singh —Plaintiff—Appellant* 

V. 

Hukam Si^igh — Defendant —Respon¬ 
dent. 

Second Appeal No. 105 of 1929, De¬ 
cided on 27th October 1932, from decree 
of Dist. Judge, Gnrdaspur, D/- 2nd Oc¬ 
tober 1928. 

(a) Hindu Law—Partition—Mere notice 
not sufficient—Intention to separate is test 
and it is question of fact—Civil P. C. (1908), 
S. 100. 

A mere notice of an intention to separate is not 
sufficient to effect severance, if there was no such 
real intention. The true test is the intention of 
the parties, and whether there was any intention 
to separate or not is clearly a question of fact : 
AIR 1925 P C 49: AIR 1929 All 110 a.nd AIR 
1931 P C 154, Ref. LP 689 C Ij 

(b) Hindu Law—Parlilion—Partial. 

A suit for a partition of a portion only of tho 
family property is not maintainable. [P 689 C ll 

Achhru Ham —for Appellant. 

filehr Chand IMahajan — for Respon¬ 
dent. 

Judgment. —This was a suit for ren¬ 
dition of accounts by one Phangani 
Singh against his brother Hukam Siiigh. 
They had two other brothers, namely, 
Natha Singh and Daswandha Singh, 
who are now dead. Daswandha Singh, 
was employed in Sindh and left some 
property there. On 1st April 1926, 
the plaintiff executed a power of at¬ 
torney in favour of the defendant 
authorising liim to dispose of the Pjo*" 
perty and to do certain other 
things. The property was ac¬ 
cordingly sold and the plain¬ 
tiff sued for a rendition of accotlnts 
in connection with those transaction^ 
The suit was resisted on the ground, 
that the brothers were members of a 
joint Hindu family and no suit for 
accounts with respect to the sale ot 
a part of the family property was 
.maintainable. The trial Court held yiat 
the brothers were not members of a 
joint Hindu family and granted a pre¬ 
liminary decree.’ This decree was re¬ 
versed on appeal by the learned District 
Judge, who held that the brothers were 
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members of a joint Hindu family. The 
plaintiff has now preferred a second 
appeal. The finding of the learned Dis¬ 
trict Judge that the family was joint 
is one ot fact but the learned counsel 
for the appellant has sought to attach 
it on. the ground that the learned Dis¬ 
trict Judge has not drawn correct legal 
inferences from the proved facts. It 
was urged that on 7th March 1911, 
Hukam Singh had served his brothers 
with a notcc that he intended to sepa¬ 
rate from them and wanted his sliarc 
and that this notice was sufftcient to 
effect a severance of the joint family. 
The learned District Judge has how¬ 
ever found in view of the other c\-idence 
on the record that the notice was only 
in the nature of a threat and that the 
brothers continued to be joint inspite 
ot the notice. A mere notice of an 
intention to separate is not sufficient 
to effect severance, if there was no such 
real intention, or if the intention is 
abandoned soon afterwards, (cf. Palani 
Ammnl v. Muthuvenkafacharla ^ Ban- 
key Behari Lai v. Brij Behari Lai (2) 
and Bat Krishna v. Ram Krishna (3). 
The true test, it would appear, is the 
intention ot the parties, g.nd whethcr 
there was any intention to separate 
or not is clearly a ciucstion of fact. 

The next point urged was that even 
if the family was joint, the defendant 
having been authorised as an agent by 
"the plaintiff to dispose of certain pro¬ 
perty, the plaintiff vvas entitled to claim 
:an account from him. It will appear, 
however, from the power of attorney, 
that the defendant vas authorised to 
■sell the joint family property and not 
plaintiff's share. The power of attorney 
■authorised the defendant to do various 
•other acts and as pointed out by the 
learned District Judge this appears to 
have been done merely for convenience. 
The proceeds of the sale belonged to 
the joint fcimily. The plaintiff’s ob¬ 
ject in instituting the present suit is 
obviously to get his share ascertained 
and separated. But it is well-established 
that a suit for a partition of a portioiii 
only of the family property is not main¬ 
tainable. I see no good ground for in¬ 
terfering with the decision of the 
. learned District Judge in second appeal 
and must, therefore, dismiss this appeal 


with costs. 
B.K. 


Appeal dismissed. 


1. ■ AIR 1925 P C 49=87 I C . 883=52 I A 83=48 

•2 AIR 1929 All 170=116 I C 285=51 All 519. 

8 AIB 1931 P C 164=132 I C 733=58 I A 220= 
■ 63 All 300 (PC). 
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Tapp, J. 

Deputy Cornmissioncr, Jhang — Poti- 
tioner. 

V, 

Dirvi Shanhar Das.Lachhinan Da? and 
others —Opposite Parties. 

Civil Ref. No. 15 of 1932, Decided 
on 7th November 1932, from order of 
Junior Sub-Judge, Jbang, D/- 16th 
January 1932. 

Punjab Alienation of Land Act (1900), 
Ss. 2 (31 and 16 — Prohibition in S. 16 does 
not apply to date trees attached in exccu* 
tion. 

Trees arc not land within the meaning ot 
S. 2 (3) and hence the statutory prohibition in 
S. IG (1) of the Act, does not apply in the case of 
the date trees attached in execution of a decree; 
AIB 1925 Lah 29. Bel on. fP 5S9 C 2] 

Ganesh Datta —for Opposite Parties. 

Order. —This is an application by the 
Deputy Commissioner. Jhang, under 
Sub-S. (2), S. 21-A. Punjab Alienation 
of Land Act for revision of the o'rder 
of the Sub-Judge. Second Class, Jhang, 
directing the attachment and sale of 
certain date trees in execution of a 
decree obtained by the linn Shankar 
Das Lachhman Das against Mt. Aislian 
and Satto on 30th July 1931. An ap¬ 
plication was made to the District 
Judge, Jhang, on 28th March 1932 but 
was returned by that Court on the 
groujid that as the decree was passed 
by a Small Cause Court no appeal lay 
to the District Court. 

The present application not having 
been made within the prescribed period 
of two months the Deputy Commissioner 
claims the benefit of S. 14, Limitation 
Act, on the ground of a bona fide mistake 
of law. The extensions of the pro¬ 
visions of S. 14 to the application is 
opposed by the learned counsel on be¬ 
half of the decree-holders who fur¬ 
ther contends that trees are not land 
within the meaning of S. 2 (3) of 
the Act. I do not think that the mean¬ 
ing of the application in the first in¬ 
stance to the District Judge can be 
regarded as a bona fide mistake, but 
it is unnecessary to decide the point 
as on the merits the application must 
fail. 

The question whether trees arc land 
within the meaning of S. 2 (3), Pun¬ 
jab Alienation of Land Act, Ims been 
concluded by authority it having been 
held in Achhru Mai v. Maula Baksh 
(1), by a Division Bench of this Court 
that they are not. In accordance with 
this decision I hold th at the statutory 
1. AIR 1925 Lah 29=34 I O 99=6 Lah 335. 
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prohibition in S. 16 (1) of the Act 
does not apply in the case of the 
date trees in question and I therefore 
reject the application leaving parties 
to bear their own costs. ^ 

R.K. Application rejected. 

A. I. R. 1933 Lahore 590 
Addison, J. 

Abdul Karim —Accused—Petitioner. 

V. 

Emiieroy —Opposite Party. 

Criminal Revn. No. 1641 of 1932, 
Decided on 24th February 1933, from 
order of Addl. Sess. Judge, Ferozepore, 
D/- 5th December 1932. 

Cant-onments Act (2 of 1924), S. 236—In 
order to get conviction prosecution should be 
started in accordance with S. 236 (2). 

In order that a person can be legally convicted 
under S. 230, it is necessary that the prosecution 
should be instituted istrictly in accordance with 
the provisions laid down in sub-S. (2), S. 23G. 

An Executive Officer of a Cantonment launched 
a prosecution under S. 230 against the accused 
and the accused was convicted under that sec¬ 
tion. The Executive Officer was not the person 
importuned, nor did the prosecution allege that 
the offence, was committed in his presence or that 
he had been authorized in this belialf by the 
Officer Commanding the station : 

Held : that the prosecution being illegally in¬ 
stituted, the conviction of the accused must be 
set aside. [P 500 0 2; P 601 C 2] 

Report. —This revision petition has 
arisen out of a complaint brought by 
the Executive Officer, Ferozepore Can¬ 
tonment, through the Cantonment Su¬ 
perintendent, Mohammad Ibrahim, un¬ 
der S. 236, Cantonment Act, 1924, 
against the petitioner for loitering in 
the Cantomnent for the purpose of pro.- 
stitution. The prosecution alleged that 
on 6th February 1932, between the 
hours of 11 and 12 of the day, the peti¬ 
tioner approached Fus: Eachus and 
Fus: Roden in the garden of the offi¬ 
cers’ mess of their Regiment, which 
is situate on the Mall and within the 
limits of the Cantonment, and request¬ 
ed them for a match box. He then 
asked them whether they would like to 
be supplied with some women for sexual 
intercourse, an offer wliich they declined. 
It was also alleged that he had made 
a similar proposal to Fus: Clarkson 
on the same day. The case was tried 
by the Additional District Magistrate. 
Though the petitioner pleaded not 
guilty, the learned District Magistrate 
held that the offence against him had 
been established beyond doubt and 
therefore convicted liim under S. 236, 


Cantonment Act. The petitioner has 
urged two grovmds in support of his 
petition: (1) that the Executive Offi¬ 
cer or his Superintendent had no locus, 
standi to lodge the complaint and hencejj 
there was no proper complaint before 
the Court; and (2) that even if the 
facts alleged by the prosecution be.as¬ 
sumed to be correct they do not con¬ 
stitute an offence tmder S. 236, Can¬ 
tonment Act. After hearing the learn¬ 
ed counsel for the p>etitioner and the 
Prosecution Deputy Superintendent of Po¬ 
lice who appeared for the District Ma¬ 
gistrate I am of opinion that both, 
the above contentions urged on be¬ 
half of the petitioner are correct. I 
therefore beg to submit the record of 
the case to the High Court with the 
recommendation that the conviction of 
the petitioner be quashed. 

Sub-Section (2),S. 236 lays down 

that no prosecution for an offence under 
the section shall be instituted except 
on the complaint of the person im¬ 
portuned or of a Military Officer in 
whose presence the offence was ^ com¬ 
mitted or of a member of the Military 
or Air Force Police being employed 
in the Cantonment, and authorised in 
this behalf by the officer commanding 
the station in whose presence the of¬ 
fence was committed, or of a Police 
Officer not below the rank of a Sub- 
Inspector who is employed in ?b.e Can¬ 
tonment and authorised on his behalf 
by the Officer Commanding the station. 
The complaint in this case was made 
by Muhammad Ibrahim, the C^ton- 
ment Superintendent, whe is said to 
have done so on behalf of the Exe¬ 
cutive Officer. Criminal Law does not 
recognize any delegation of authority 
except when it is specially provided 
for by the statute. Consequently the 
complaint should be taken as lodged 
by Mohammad Ibrahim in his own 
right. But even if it be tak^ as a 
complaint by the Executive Offic^, it 
is still bad in law. There is no doubt 
that he is not the person importimea, 
nor does the prosecution allege that 
the offence, even if one was commtt^i 
was done so in his presence or t^t he 
had been authorised in this beh^f by the 
officer commanding the station, ror 
these reasons the complaint was not 
made by a person competent to do sq 
and is bad in law. The offence tMt 
the petitioner is said to have 
and for which he is convicted is that 
he loitered for the purpose of prosU- 

tation. Now the word “prostitute IS con¬ 
fined to women and c^ by no str^ca 
of imagination be applied to men. ror 
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this reason only a woman can be said to 
be loitering for purposes of prostitu¬ 
tion, and not a man. Consequently even 
if it be considered tliat the petitioner 
did approach the three persons with 
the proposals that he is said to liave 
made to them, his action does not 
amount to loitering for the purposes 
of prostitution, and his conviction as 
it is cannot be upheld. 

Order .—For the reasons given by 
the Additional Sessions Judge as to 
the prosecution being illegally insti- 
ituted, I accept this p>etition. and set 
i aside the conviction of Abdul Karim. 
'The fine, if paid, will be refunded. 

V.S. Conviction set aside. 
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. Bhide, J. 

Nanna J\IaLBanarsi Das — Decree- 
holders—Appellants. 

V. 

Bal JJokand and others — Judgment- 
debtors—Eespondents. 

. Misc. Second Appeal No. 1172 of 
19S2, Decided on 25th April 1933, from 
order of Dist, Judge, Gurdaspur, D/- 31st 
March 1932. 

:{s(a)Civil P. C. (1908), O. 21, R. 50— 
Notice not issued individually to partners— 
Their liability as partners must be proved— 
Presumption arising under Contract Act, 
S. 264, does not avail creditor if he is cus¬ 
tomer after dissolution—Contract Act (1872), 
S. 264. 

If in a, suit against a partnership the creditor 
decree-holder ■^•ants to proceed against the indi¬ 
vidual partners in executing his decree, but ad¬ 
mits that notice was given only to one of such 
partners, it is incumbent on the decree-holder to 
establish the liability of the objectors under O. 21, 
K. 50. The presumption arising under S. 2C4, 
Contract Act, that the objectors were partners of 
the firm as no public notice of the dissolution 
had been given does not avail the creditor if he is 
a customer of the firm after its dissolution. For 
the expression “persons dealing with a firm” oc¬ 
curring in this section does not cover persons 
dealing with a firm for the first time after disso¬ 
lution : 78 P R 1903 and AIR 1922 Lah 466,Poll; 
air 1930 Bom 449; AIR 1928 Mad 125 and AIR 
1926 Cal 271, not Foil. LP 591 C 2] 

(b) Contract Act (1872), S. 264—S. 264 i« 
particular form of estoppel. 

Section 264 is a particular form of estoppel by 
conduct and a person is not entitled to take ad¬ 
vantage of it unless the facts raise a presumption 
that the absence of public notice excited in him 
a belief which caused him to do something that 
he would not otherwise have done. LP 592 C 1] 

Chiranjiva Lal Aggarwal —for Appel¬ 
lants. 

Nawal Kishore —for Respondents. 

Judgment. —The material facts of 
the case are briefly as follows: A decree 


was obtained by a firm named Nanna 
Mal-Banarsi Das of Karachi against 
other firm named Labhu Mal-Basanta 
Mai of Batala on 14th March 1927. 
In e-\cciUion proceedings the plaintiffs 
sought to make seven persons liable 
under the decree on the ground that 
they were partners of the firm. These 
men with the exception of Labhu Mai 
denied their liability on the ground 
that they had ceased to be partners 
long before the decree was passed. Dur¬ 
ing the pendency of the suit notice 
was admittedly given only to Labhu 
Mai and it was therefore incumbent 
on the decree-holders to establish the 
liability of the objectors under O. 21, 
R. 50, Civil P. C. Evidence was led 
by the parties. The trial Court found 
the issue against the decree-holders and 
the decision was upheld in appeal by 
the learned District Judge. From this 
decision the decree-holders have pre¬ 
ferred a second appeal. The learned 
counsel for the appellants contended 
that Bal Mukund, one of the objectors, 
has admitted in the witness box that 
the objectors continued to be partners 
of the firm for about six months after 
the death of Basant Mai which resulted 
in the dissolution of the firm some 
12 years ago and that in view of) 
this admission there was a presump¬ 
tion under S. 264, Contract .Act, that 
the objectors were partners of the firm 
as no public notice of the dissoluliom 
had been given. It was admitted that 
a public notice of the dissolution had 
not been given and the sole point which 
requires consideration therefore is whe¬ 
ther the objectors should be held liable 
on the basis of the provisions of S. 264, 
Contract Act. 

According to S. 264 persons dealing 
with a firm are not affected by a 
dissolution of which no public notice_ is 
given unless they themselves had notice- 
of such a dissolution. There is a diver¬ 
gence of judicial authority on the ques¬ 
tion whether the expression “persons 
dealing with a firm” occurring in this 
section applies only to persons deal¬ 
ing with a firm before its dissolution 
or also to persons who start their 
dealings after dissolution. It was held 
in Chanmal v. Ganga Ram (1), that 
the expression docs not cover pcrsojis 
dealing with a firm for the first time 
after dissolution and tliis view was ac¬ 
cepted by a Division Bench of this 
Court in A. I. R. 1922 466. 

The appellants alleged tliat they were 
dealing with the r espondent firm, even 

1. (1903) 78 P R 1903. 
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before its dissolution by the death of 
Basanta Mai and also during the pe¬ 
riod of about six months thereafter, 
when the objectors were still working 
as partners according to the statement 
of Bal Mukund. But this allegation lias 
not been proved.-The learned counsel 
for the appellants referred to the state¬ 
ment of Bal Mukund in this connexion 
but he has made conflicting statements 
and his evidence cannot help the appel¬ 
lants. The learned counsel next tried 
to rely on certain accounts which he 
sought to produce in the lower Appel¬ 
late Court. But this evidence does not 
appear to have been admitted. If the 
appellants were new customers of the 
Arm after its dissolution, they^ cannot 
take advantage of the provisions of 
S. 264, in view of the Division Bench 
judgment of this Court referred to 
above. It was urged that the judg¬ 
ment docs not lay down correct law 
and that the Calcutta, Madras and 
Bombay High Courts have taken a dif¬ 
ferent view. (cf. A. /. R. 1930, Bom. 
449: A. /. R. 1928 Mad. 125 and 
A. I. R. 1926 Cal. 271). But I do 
not think there is sufficient justifica¬ 
tion for reference to a larger Bench 
as suggested in the circumstances of 
this case. For, even if it be held that 
S. 264 applies to new customers, the 
appellants had still to prove tliat they 
knew that the objectors were partners 
in the firm when they started their 
dealings. The statement of Bal Mukund 
on which the learned counsel relied 
shows that the objectors ceased to be 
partners about six months after the 
death of Basanta Mai which took place 
some 13 years ago and it appears 
that since then it v.’as Labhu Rani 
alone who was conducting the business 
of the firm. As pointed out in A. /. 
R. 1922 Lah. 466. S. 264. Contract 
;Act, is a particular form of estoppel 
by conduct and a person is not entitled 
to take advantage of it unless the facts 
raise a presumption that the absence 
of public notice excited in him a be- 
flief which caused him to do something 
ithat he would not otherwise have done. 
According to the evidence of Bal Mu¬ 
kund on which the learned counsel for 
appellant sought to rely, the objectors 
ceased to have connexion with the res¬ 
pondent firm long ago and there is 
nothing to show that .the appellants be¬ 
lieved that they were still partners in 
the firm and were induced to^ deal with 
the firm, in the belief. I dismiss the 
appeal with costs. 

v.s. 
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Bhide, J. 

Tulsi Bam Bu]} Chand — Plaintiff- 
Petitioner. 

V. 

Battan Chand HuJeam Chand —Defen¬ 
dant—Opposite Party. 

Civil Misc. Petn. No. 29 of 1933, 

Decided on 3rd March 1933- 

Civil P. C. (1908), O. 39, R. 2 and S. 151— 
Temporary injunction refused. 

The issue of .a temporary injunction staying 
further proceedings in another Court in the exer¬ 
cise of equitable jurisdiction was refused as the 
l)etitioDci' could easily raise bis plea of want of 
jurisdiction in the other'Court. LP 592 C 2] 

Fakir Chand —for Petitioner. 

Achchru Bam —for Opposite Party. 

Facts. —Petition under O. 39, R. 2, 
coupled with S. 151, CiviL P- C., for 
stay of all further proceedmgs in the 
High Court of Bombay in the suit 
filed by defendants and entered as 
No. 1814 of 1931 in the Commercial 
Cause List of that High Court, pending 
decision of the revision case noted 
above, by this Court. • 

Order. —The learned counsel for the 
respondent had referred to S.* 56 (b), 
Specific Relief Act, and has also cited 
Cohen v. Rothfietd (1), in support of 
his contention that an injunction could 
be only granted in the exercise ot 
equitable jurisdiction and on grounds of 
great hardship, while no such hardship is 
involved in this case. The learned coun¬ 
sel for the appellant has referred to 
Rash Behari v. Bhowani Churn (2). 
ARer reconsidering the matter, I am 
ot opinion that the circumstances of 
the case do not justify the issue of an 
injunction in the exercise of equitable 
jurisdiction. The petitioner can easily 
raise his plea of want of jurisdiction in 
the Bombay Court. Besides this peti¬ 
tion will be shortly heard and disposed 
of on merits. I discharge the order 
granting temporary injunction. No order 
as to costs. 

R.K. Order discharg ed. 

1. (m^l K B 410^83 L'j“K^^68=:120 Xj T 

’ 434. 

2. (1907) 34 Cal 97. 


Appeal dismissed. 
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A. 1. R. 1933 Lahore 593 

Dalip Singh and Agha Haider, JJ. 

Ham Ghandar and another —Decree- 
holders—Appellants. 

v: 

Daryaoo Singh and others —'Judgment- 
debtors—Respondents. 

Misc. Second Appeal No. 1338 of 
1929, Decided on 25th November 1932, 
from order of Dist. Judge, Kainal, D/- 
i5th February 1929. • 

(a) Custom (Punjab)—Jat of Mauza Kawali, 
Sonepat Tahsil, Rohtak, District—Ancestral 
property in minor son’s hand is liable to 
attachment and sale in execution of decree 
against father — Question is one of custom 
and not of procedure. 

The question whether ancestral house property 
in the hands of the minor sons of s\ deceased 
judgment-debtor, a Jat of Mauza Kawali in Sone¬ 
pat Tahsil, now included in Rohtak District, but 
formerly part of the old Delhi District, is or is 
not liable for attachment and sale in execution 
of a decree against the deceased judgment-debtor 
is one of the custom and not of procedure and the 
custom in this case is that it is so liable'. 4 P R 
1918(J’B) and Am 1919 Lah 145 {FB),Folli AIR 

1929 Lah 150 AIR 1931 Lah 225 ; AIR 

1930 Iiuh 1058 and AIR 1931 Lah 7, Ref. 

LP 694 C 1] 

(b) Ciril P. C. (1908), S. 11 — Particular 
custom not proved in a previous case—Find¬ 
ing is not res judicata. 

A mere decision that a certain custom is not 
ptoved in a previous case is not of any particular 
force iu a subsequent case for obviously one man 
may have proved much more than another man 
proved and a mere negative finding would not 
constitute any res judicata. tP 593 C 21 

Shamair Chand —for Appellants. 
Kishan Dayal —for Respondents. 

Dalip Singh, /.—The point for deter¬ 
mination in this appeal is whether an¬ 
cestral. house property in the hands of the 
minor sons of a deceased judgment- 
debtor, a Jat of Mauza Kawali in Sone¬ 
pat Tahsil, now included in Rohtak dis¬ 
trict but formerly part of the old 
Delhi District, is or is not liable to 
attachment and sale in execution of 
a decree against the deceased judgment- 
debtor. The trial Court held that it 
was so liable following an unpublished 
ruling of this Court: Jot Ram Mans Ram 
V. Ibrahim (1). That ruling turned on 
the interpretation of an answer in the 
Riwajiam, The ruling itself referred to 
Muhammadan Gujars of the same Tahsil, 
“but the answer of all tribes to ques¬ 
tion 39 of the Riwajiam, namely: 

• “Is a minor, whose father is dead and who 
has inherited the father’s estates, liable for his 
father’s debts?'* 

was • ^ 

!.• Siilce reported in AIR 1929 Lah ISO^lTrc 

668 . 

1933 L/75 & 76, 


If the son receives by way of inhorit.-iuce somo 
property from his father, then ho is liable for tbo 
debt of his father.’* 

I have given a translation of the 
actual entry in Urdu. It is slightlv 
different from the English translation 
which is given at p. 18 of the printed 
paper book, but there is no substantial 
difference. The ruling pointed out that 
the question turned on the meaning of 
the words “bap ki jaidad” whether these 
words referred to the self-acquired pro¬ 
perty of the father only or also included 
the ancestral property and came to the 
conclusion that it also included the 
ancestral property. On appeal the learn¬ 
ed District Judge, who Iiad this ruling 
before him, refused to follow it on the 
ground that m a Division Bench ruling. 
Ram Mehr v. Pali Ram (2), referring 
to Nahra village of Sonepat Tahsil, the 
SF>ecial custom urged was not proved. 

I f>oint out here to tlie learned District 
Judge that a mere decision that a cer¬ 
tain custom is not proved is not of any 
particular force in a subsequent case 
for obviously one man may have proved 
much more than another man proved 
and a mere negative finding would not 
constitute any res judicata. The learned 
District Judge is in error in saying that 
13 instances were considered insufficient 
by the Division Bench. As a matter of 
fact the Division Bench stated that there 
were alleged to be 13 instan-ces, bur 
they were not proved. No reference 
was made to the Riwajiam: The posi¬ 
tion therefore before the learned Dis¬ 
trict Judge was that there was a direct 
ruling of this Court with reference to 
the interpretation of the Riwajiam and 
in the light of the recent rulings this 
shifted the onus on to the objectors 
and it is not possible to contend that if 
the onus lay on them, they have dis¬ 
charged it. The learned District Judge 
should therefore have followed the High 
Court ruling and if he thought that it 
was mistaken, he could have pointed 
that out in suitable language. 

On second appeal being taken the 
case has been referred by the Single 
Judge to a Division Bench and we have 
heard counsel at length on the points 
involved in the case. I find that the 
Single^ Bench ruling referred to was 
taken in Letters Patent Appeal No. 127 
of 1928 and the Letters Patent appeal 
was dismissed in preliminary hearing on 
21st December 1928. Further the said 
ruling was referred to with approval by 
Jai Lai, J., in A. /. R. 1931 Lah. 225 
and A. /. R. 1930 Lah. 1068. These 
rulings are with reference to the Jh ang 
2. AIR 1924 Lah 465=78 I C 404=5 Lah 268. 
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-Pistrict, but the words in the Riwajiam 
are almost exactly the same. The ruling 
\va$ also approved in A. /. 1931 

La/i. 1 by Tek Chand, J. The learned 
counsel for the respondents has con¬ 
tended that the i>osition of the clause 
in the chapter on the rights of guardian¬ 
ship shows that no custom at all was 
being laid down by it and it contained 
only an endeavour to direct the guardian 
of a minor as to his rights and powers 
of obligation. In the alternative he 
contended that the question related pri¬ 
marily to the extent of the minor’s 
liability, made no discrimination bet¬ 
ween ancestral and acquired property 
and that in view of the general custom 
to the contrary, the words “bap ki 
jaidad” should be held to relate to the 
father’s self-acquired property. Lastly, 
he contended that the question whether 
property which has come into the hands 
of minors is attachable in execution of 
a decree obtained against the father is 
not a question of custom at all, but a 
question of procedure. None of these 
arguments appear to me to have much 
force. The last point is settled law in 
the province and whatever might be 
the merits of the argument, it is not 
possible to go back on the two Full 
Benches Jaedip Singh v. Narayan Singh 
(3) and /Vlt. Alikor v. Chhaju Ram (4) 
which have held that this is a question 
of custom. So far as the second argu¬ 
ment is concerned, nothing new has 
been showrr to me to make me alter 
the view which I e.xpressed in my pre¬ 
vious judgment in Jot Ram Mans Ram 
v. Ibrahim (1). So far as the first 
point is concerned, the position of the 
clause might have lent great force to 
the argument of the learned counsel, 
but the words used are unfortunately 
too clear to bear the construction that 
he puts upon it. There is no reference 
to the guardian in the question at all 
and the question is a direct question 
as to the liability of the minor. The 
second portion of the question clearly 
shows that the question was with refer¬ 
ence to the liability of the property 
in the hands of the minor. I would 
therefore accept this appeal and dismiss 
the objection with costs throughout and 
direct the Court to proceed with the 
execution according to law. 

Agha Haider, J .—I agree. 

_ Appeal accepted. 

3. (1913) 4 P R 1913=15 I C 86G (FB). 

4. AIR 1919 Lah 145=49 I C 281=17 P R 1919 
(PB). 
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Bhide, J. 

Bihi Ved Kaur —Decree-holder—Ap 
pellant, 

Y. 

Balkishan Das Mehra —Judgment-deb¬ 
tor—Respondent. 

Misc. Second Appeal No. 545 of 
1932, Decided on 5th December 1932, 
from order of Addl. Dist. Judge, Amrit¬ 
sar, D/- 4th February 1932. 

if: (a) Civil P. C. (1908), S. 11-Point de¬ 
cided by implication operates as res judicata. 

-If obtained a declaratory decree for mainten¬ 
ance against her husband and executed 
through Court several times. Subsequently in. 
another execution of the same decree the husband, 
contended that the decree being declaratory 
cannot be executed: 

Held: that as tlie husband allowed the decree- 
to be executed against him on previous occasions- 
without any objection, the matter was impliedly 
decided against him in those proceedings, that 
that operated as res judicata, that the principle 
of res judicata applied to execution proceedings^ 
and that the objection cannot be raised in this 
execution proceeding: 8 Cal 51 (P C); 6 All 269- 
(P C); AIR 1921 P C 23 and AIR 1926 All 71, 
Rel on; AIR 1924 Bom 496, Ref\ AIR 1915 AW 
344 and AIR 1922 Pat 289, Dist. 

CP 595 C 2; P 596 0 1] 

(b) Civil P. C. (1908), S. 11—Applicability 
of principle of res judicata—Question as to 
executability of decree is one of construction. 

The point whether a decree is or is not capable- 
of execution is not a pure question of law but 
really one of construction of the decree; hence the 
principle of res judicata applies: 6 All 269 (P C); 
AIR 1925 Lah 640 and AlB 1914 Mad 866, Ret 
on. [P 595 G 2] 

Jagan Nath Aggarwal —for Appellant. 

Jai Gopal Sethi and Gohind Ram- 
Kharina —for Respondent. 

Judgment. —The material facts of the 
case giving rise to this second appeaL 
are briefly these; Mt. Ved Kaur, ap— 
pellant, obtained a decree for mainten¬ 
ance against her husband Balkishen Das 
on the basis of a compromise on IStli 
May 1915. The decree was as follows: 

“I hereby pass a declaratory decree to the effect, 
that the plaintifi is entitled to Rs. 45 per mensem 
by way of maintenance from the defendant and 
that this sum will be a charge on the movable' 
and immovable property of the appellant.” 

This decree was executed several tunfis- 
through Court by the appellant, but 
when in 1929 she claimed arrears for 
about 2^ years, the respon<ient raised 
objections; (1) that the decr^ had 
been satisfied out of Court; and. (n) fur 
ther that the decree, being dectoatory, 
was not executable. The latter (^jection. 
was raised in execution proceedmgs m 
1929 for the first time. The Court 
dismissed the objections, but the leamecF 
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District Judge having upheld the latter 
objection on appeal, Mt. Ved Kaur has 
come up to this Court in second appeal. 
The learned counsel for the appellant 
has contended that the respondent not 
liaving raised the question of the exe- 
cutablity of the decree till 1929 and 
liaving allowed .the decree to be cxe-, 
cuted against him on previous occa¬ 
sions without any objection the matter 
was impliedly decided against him in tlte 
previous proceedings and could not be 
raised again. Tlie learned counsel has 
relied upon Miitigdl Pershdcl Dichit v. 
Girld Kant Lahiri (1), Ram Kir pal v. 
Rtip Knari (2) and Raja of Ranviand 
v. Vehisanii Tevar (3). in this respect. 

The learned counsel for the respon¬ 
dent conceded that the principle of res 
judicata applied to execution proceed¬ 
ings, but he urged that no decision on 
any matter could he held to operate as 
res judicata for the purposes of execu¬ 
tion proceedings unless it was actuiuly 
heard and decided. He contended that 
the principle of Expl. 4 to S. 11, 
Civil P. C., did not apply to execution 
proceedings. But the decision of their 
Lordships of the Privy Coun^l in Raja 
of Raninand v. Velusatm Tevar (3) 
seems to go against this contenuon. 
In that case the question of lirmtation 
had only been decided impUedly and 
yet the decision was held to o^rate as 
res judicata. It has been held m Dtp 
Prakash v. Dwarka Prashad (4) that 
even if a point is decided by necessary 
implication, it operates as res judicata 
in the subsequent proceedings. A 
lar viev/ was taken in Gadigappa^fiand^ 
xbasappa v. Shidappa Gurushidappa (^)- 
*The learned counsel for the respondent 
. relied on Kalayan Singh v, Jagan Pra¬ 
sad (6) and Prithi Mahion v. Jamshed 
Khan (7), but the facts of the former 
■ case are ^stinguishable. In the former 
case there was only an error in the 
decretal amount claimed in a previous 
application and there had been no ces¬ 
sion yet for giving a definite decision 
on that point in the previous proceed¬ 
ings. In the latter case it was held that 
the point raised before the learned 
■Judge had not been taken up before the 
District Judge and could not be regis¬ 
tered; The further remarks on thequ^- 

1. (1881) 8 Cai 61=8 I A 123=4 Bar 248 (PC). 

2. (1664) 6 All 269=11 I A 37 (PC). ^ 

' 3. AIB 1921 P C 23=59 I 0 880=48 I A 45 

> 4, AIB 1926-All 71=90 I; O 83=48 All 201. 

6. AIB 1924 Bom 495=83 I G 156^48 Bom 

6. Sb 1916 All 344=8d I C 623=37 Ml 689. 

7i AIR 1922 Pat 289==67 I C 656—1 Pat 593. 


tion of res judicata appear therefore 
to be in the nature of obiter clicta. 
Besides the view taken therein seems 
to be opposed to the view expressed iDy 
their Lordships of the Privy Council in 
Raja of Raninand v. Velusanii Tevar 
(3). In the present instance the pre¬ 
vious application for execution could not 
have been granted unless it was held 
that the. decree was capable of execu¬ 
tion. The respondent not having raised 
the latter objection, it must be held to 
have been decided against him by neces¬ 
sary implication in view of the autho- 
rites cited for the appellant. 

The learned counsel for the respon¬ 
dent urged tliat the present claim for 
maintenance was for a ditiferent period 
and l^ence the principle of res judicata 
is not applicable. But this argument 
has, I think, no force as the claim 
arises under the same decree. The 
learned counsel referred in this con¬ 
nexion, to Broken Hill Proprietary Co. 
v. Broken Hill Municipal Council (8), 
but that case is clearly distinguishable. 
All tliat was held therein was tltat a 
decision with respect to an assessment 
for one year does not operate as res 
judicata for the purposes of an assess¬ 
ment for a subsequent year. But the 
asssessment for each year was distinct, 
while here the maintenance is being 
claimed under the same decree. It was 
argued next tliat the point whether the 
decree is or is not capable of execution 
is a pure question of law and hence the 
principle of res judicata cannot apply. 
But I do not think' the point can be 
treated as a pure question of law. The 
question is really one of construction of 
the decree. In Ram Kirpal v. Rap 
Knari (2) when it was once held that 
mesne profits were claimable under a 
certain decree, the decision was held 
to operate as res judicata in subsequent 
proceedings. The present case is ana¬ 
logous. It must also be remembered 
that the decree in this case was based 
upon a compromise and tlie question 
whether it was to be executed by re¬ 
course to Court depended mainly on the 
intention of the parties. The fact that 
the respondent never raised any objec¬ 
tion to execution through Court till 
1929 is very significant in this con¬ 
nexion. 

The facts of the present case seem 
to be very similar to those in Bonn Mai 
V. Paras Ram (9) a Division Bench 
ruling of this Court. In that case a 
preliminary decree in a mortgage suit 
had been erroneously allowed to be 
8. (1926) A C 94=^6 L J P C 88=134 L T 336,”, 
AI Rl926L4h 640=92 1 C 264. 
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executed without objection in previous 
proceedings, tliough such a decree is 
incapable of execution. It was held 
following, Epoor Ramasaniy Reddy v. 
Kanda-dai Rangpniainwr Iyengar (10) 
that the objection that the decree was 
incapable of execution could not be 
raised in subsequent proceedings. In 
niy opinion, the trial Court's decision 
was correct. I accept the appeal and 
setting aside the order of the learned 
District Judge direct the execution to 
proceed according to law. The apF>el- 
lant will get her costs throughout. 

K.s. Appeal acce 2 yted. 

Mad'305^=^ I C 390. 

A. I. R. 1933 Lahore 596 (1) 

Jai Lal, J. 

Chaudhri Ram —Convict—Appellant’ 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 1598 of 1932, 
Decided on 24th February 1933, from 
order of First Class Magistrate, Lahore, 
D/- 29th November 1932. 

Penal Code (I860). S. 489-B — No guilty 
knowledge or intention proved—Nor was pos¬ 
sibility of innocence excluded-^No convic¬ 
tion can lie under S. 489-B for being found in 
possession of counterfeit currency note. 

The accused tendered among others a note of 
the value of Bs. 5 which was obviously a counter¬ 
feit note. He was sent up for trial. Ko other 
counterfeit currency notes had been found in bis 
l)ossession, nor was it shown by any independent 
evidence that he had knowledge that the cur¬ 
rency note tendered by him was counterfeit : 

Held : that as the requisite guilty knowledge 
or intention had not been establi.shed by the cir¬ 
cumstances proved by the prosecution, nor had 
the i)ossibility of the innocence of the appellant 
been excluded it was not safe to maintain the 
conviction under S. 489-B, LP 596 C 2] 

B. iJ. P«ri—Appellant. 

Abd'iil Eashi —for the Crown. 

Judgment .—The appellant Cliaudhri 
Ram has been convictied under S. 489-B. 
Penal Code, for being found in criminal 
possession of a counterfeit Govenmient 
Currency Note. The facts are that on 
1st October 1932, the appellant went 
to the Post Office in order to remit 
some money by money-order and ten¬ 
dered four Currency Notes to the 
money-order clerk. One of these Cur¬ 
rency Notes of the value of Rs. 5 was 
, obviously a counterfeit note and the 
postal clerk liaving invited the atten¬ 
tion of the Post Master to tliis fact 
the police was called in and the appel¬ 
lant sent up for trial. N© other coun¬ 
terfeit Currency Notes liave been found 
in his possession, nor has it been shown 
by any independent evidence that he 


had knowledge that the Currency Note 
tendered by him was counterfeit. He 
is described to be a simpletpn and has 
stated that he had borrowed Rs. 20 
from two persons which included the 
Currency Note in question. 

The appellant has produced two 
witnesses to prove that from 
one of these two men he 
borrowed Rs. 6 which included a folded 
Currency Note. The circumstances, in 
my opinion, are so doubtful that it 
is not safe to maintain the conviction 
of the appellant. The requisite guilty 
knowledge or intention has not been 
established by the circumstances prov’ed 
by the prosecution, nor has the pos¬ 
sibility of the innocence of the appellant 
been excluded. I accept the appeal and 
setting aside the conviction of the ap¬ 
pellant acquit him and direct that he 
be released from jail forthwith. 

v.s. Appeal allowed. 

A. I. R. 1933 Lahore 596 (2) 

Addison, J. 

Guranditta —Convict—Petitioner. 

v. 

Emiierot —Opposite Party. 

Criminal Revn. Petn. No. 1675 of 
1932, Decided on 17th February 1933, 

Penal Code (1860), S. 411—Failure to dis¬ 
close names of thieves is not sufficient ground 
for conviction under S. 411. 

Failure to disclose at once the names of thieves 
from whom the accused purchased *‘toria” is not 
in itself sufficient ground for his conviction 
under S. 411. It must also be proved that he pur¬ 
chased the article dishonestly, knowing it to be 
stolen property. (P 596 C 2] 

Anant Earn Khosla —for Petitioner. 

3Iadan Lal —for the Crown. 

Judgment. —Trackers followed the 
tracks of certain thieves, who had taken 
“toria” from a village, to the shop 
of the petitioner, who at ‘once stated 
that he had purchased from certain 
l>ersons, whose names he would dis¬ 
close to the Police or Lanibardar. I 
think that he was foolish in not at 
once disclosing the names. He did dis¬ 
close them however whenever the Police 
arrived. There is no other evidence 
against the i>ctition€r. I 4p not think 
that it can be said that it has been 
proved that he purchased that “toria” 
dishonestly, knowing it to be stolen 
property. 

I accetpt the petition,^ set aside the 
conviction under S. 411, Penal Co^ 
and direct that the fine, if paid, be 
refunded. 

V.S. Conviction set aside. 
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Lahore 597 


Jai Laii, J. 
Sharfu Phulla —Convict 


Petitioner. 


V. 


Empero )—Opposite Party. 

Criminal Kevn. No. 1638 of 1932, 
Decided on 17th February 1933, from 
order of Addl, Sess. Judge, Karnal, D/- 
7th December 1932. 

Punjab Municipal Act (3 of 1911), Ss. 221 
and 228—Complaint by Sanitary Inspector— 
Authority should be in his natne. 

In the case of a Sanitary Inspector the autho¬ 
rity tofilea complaint should be in \vriting and 
loy name and not office. Where this procedure is 
not followed there is no proper complaint and the 
conviction and sentence based on an invalid com¬ 
plaint cannot be maintained: 8 P B 191G Cr 
and .4/B1924 Lah 80, Rel on. LP 597 C 1,2] 

Report. —Mr. A. N. Bhandari, Dis¬ 
trict Magistrate, Karnal, summarily 
tried the petitioner Sharfu under 
S. 221, Punjab Municipal Act, for 
having resisted on 22nd December 1931 
the municipal mistri and the labourers 
under his order in allowing a wall 
to be demolished, which according to 
the complaint was constructed by the 
petitioner’s brother on the public street 
without permission and which had not 
been demolished by his brother in com¬ 
pliance with the notices under Ss. 172 
and 192, Municipal Act, nor after the 
notice under S. 220 of the .Act. The 
evidence in support of the complaint 
lodged by Bishan Das, Sanitary Inspec¬ 
tor, consisted of the statement of Lala 
Bishan Das, Sanitary Inspector, anid 
Lachhmi Chandar Mistri and Malik 
Mohammad, conservancy patrol. The pe¬ 
titioner set up an alibi. Disbelieving 
the alibi and relying on the prosecu¬ 
tion evidence, the Magistrate convict¬ 
ed the petitioner and sentenced him 
to a fine of Rs. 20 or 7 days’ sim¬ 
ple imprisonment. The petitioner prays 
that the conviction and sentence may 
be set aside. . 

The complaint nowhere mentions the 
fact that Lala Bishan Das, Sanitary 
Inspector, Karnal, was ever authorised 
by name by the Municipal Committee. 
He did not mention this fact in his 
statement. The learned District Ma¬ 
gistrate never even makes a reference 
to this fact in his judgment. Emperor 
V. Dharma Singh {1), A. /. R- 1924 
Lah. 80, and S-, 228,. Punjab Mum- 
oip^ Act, are authorities for the propo- 
sition that in the case of a Sanitary 
Inspector the authority to bring the 

1. (191G) 8 P B1916X3risl7 .Cc.Ii;J 199=84 1X3 

811. 


suit should be in writing and by name 
and not office. The learned public Pro¬ 
secutor could not say anything to the 
contrary and conceded that there was 
no proper complaint before the Dis¬ 
trict Magistrate and that the convic¬ 
tion and sentence based on an invalid 
complaint could not be maintained.! 
There are no notices issued in the 
case on the file from wliich the parti¬ 
culars may be gathered as to what the 
brother of the petitioner was required 
to do and whether as a matter of fact 
the Committee had legally laid the 
foundation for issuing the notice un¬ 
der S. 220, Punjab Municipal Act.. 
For these reasons I send the records 
of the case to the Hon’ble High Court 
for the purpose of setting aside the 
conviction and sentence and acquitting 
the petitioner. The fine imposed by the 
Magistrate was paid, and may be or¬ 
dered to be refunded. 

Order .—For reasons recorcled by the 
Additional Sessions Judge I set aside 
the conviction of the petitioner and 
direct that the fine, if paid, be re¬ 
funded to him. 

V.s. Conviction set aside. 


A. I. R. 1933 Lahore 597 (2) 

Jai Lad and Agha Haidar, JJ, 

^luhammad Hajiq —Plaintift Appel¬ 
lant. 

V. 

Faiz Ahynad and anotho Defendants 
—“Respondents. 

Second Appeal No. 2186 of 1928, 
Decided on 11th April 1933, from decree 
of Dist. Judge, Shahpur, D/- 18th July 
1928. 

Practice — Subsequent events —Declara¬ 
tory* suit by reversioners that sale did not 
affect their rights decreed—Sale cancelled 
by vendor and purchaser by mutual consent 
—Decree becomes useless. 

On a sale by ?< proprietor in favour of his son- 
in-law the reversioners filed a suit for a declara¬ 
tion that the sale did not affect their reversionary; 
rights. The suit was decreed. Subsequently the 
land was allowed to be mutated in favour of the 
vendor, the sale being cancelled by mutual con¬ 
sent : . 

Held : that it was open to the parties to do so 
and that the decree in favour of the reversioners 
became useless. IP ^ H 

Mohsin Shah — for Appellant. 

Akhar Ali—ior Respondents. 

Jai Lai. /.—The facts of this ca^- 
are brief and simple. Faiz Ahnmd sold 
the property in suit in. 1918 to his s-oa-. 
in-law and the reversioners instituted 
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a suit for a declaration that the sale 
shall not ati’cct their reversionary rights. 
The suit was decreed in May 1919. 
Subsequent to this the proixjrty was 
mutated back by the son-in-law in fa- 
j vour of Faiz Ahmad which means that the 
sale was cancelled by the parties by 
mutual consent, and in 1922, Faiz Ah¬ 
mad made a gift of the property in 
favour of his daughter. The reversioner 
l^Iohammad Rafiq lias instituted the suit 
out of which this second appeal has 
arisen to set aside the gift on the 
ground of incomix?tency of Faiz Ahmad 
to make the same. The Courts below 
have found that among the Awans of 
Shahpur District, and the parties are 
Awans of the Sliahpur District, there 
is ^ an unrestricted power of alie¬ 
nation of ancestral property. They liave 
consequently dismissed the plaintiffs 
suit, thus upholding the gift. 

On the second appeal the only point 
raised by Mr. Mohsin Shah on bclialf 
of the ap{x?llant, the reversioner, is 
that the decrees of the Courts below 
really have the effect of nullifying the 
declaratory decree obtained by the re¬ 
versioners in the previous suit. But 
,it is clear that the decrees of the Courts 
below have not led to that effect. On 
the other hand, the parties liaving can¬ 
celled the previous sale and placed them 
selves in the same position in which 
they were before it was effected, the 
decree in favour of the reversioners prac¬ 
tically became uslcss. No law has been 
quoted to show that it was not open 
to the parties by mutual agreement to 
cancel the sale under the circumstances 
[and obviously there is no law to that 
effect. In my opinion the decree of the 
trial Court is not open to any valid 
objection, and I would ^sniiss this ap- 
I>eal with costs. 

Agha Haidar, /.—I agree. 

K.s, Appeal dismissed, 
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Bhide, J, 

Har Lal and others —Defendants—Ap¬ 
pellants. 

V. 

Sri —Plaintiff—Respondent. 

Second Appeal No. 4 of 1931, De¬ 
cided on 24th October 1932, from decree 
of Dist. Judge, Hissar, D/- 2nd August 
1930. 

Civil P. C. (1908), S. 149—Proper court*fee 
not affixed in appeal filed in time—Court 
giving time for making up court-fee—Subse* 
quent dismissal by Court of appeal as being 
time barred for not having affixed proper 
court-fee at time of presentation is wrong. 


Where a Court allows time for payment of de¬ 
ficient court-fee, and if the deficiency is made up 
within the time allowed the court-fee must be held 
to lie effective from the date of the institution of 
the appeal. And the Court cannot dismiss the ap- | 
peal on the ground that the proper court-fee had 
not been affixed on the appeal when presented 
and as such the appeal is time barred : AIR 1929 
P C 147 and AIR 1932 Lah 21, Rel on. 

LP 599 C 1] 

Shamair Cliand and Qabul Chand —for 
Appellants. 

N. C. Pandit and Ckiranjiv Lal —for 
Respondent. 

Judgment.—Civil Appeals Nos. 4, 5 
and 1672 of 1931, are connected and 
will be disposed of together. I shall 
first take up Civil Appeal No. 4 of 
1931- This appeal arises out of a re¬ 
demption suit instituted by one Siri 
Ram, son of Tulsa. A preliminary dc-. 
cree was granted and the mortgagor 
was ordered to pay Rs. 575-13-0, on or 
before 13th May 1927. The pay¬ 
ment was not made by the date fixed 
and thereafter the defendant mortgagee 
applied for a final decree to the effect 
that the right of the mortgagor to re¬ 
deem the property was extinguished 
This application was dismissed by the 
trial Court. An appeal was preferred 
to the District Judge who found that 
the proper court-fee had not been paid 
on the memorandum of appeal. He 
thereupon made the following order: 

“ The court-fee must be made upon the value 
of the original suit. It must be done by to¬ 
morrow morning as it is already 4*46 p.m. today. 

I make no promises as to whether I will extend 
the time for presentation of appeal.’' 

The court-fee was accordingly made| 
up but the learned Distiiet Judge even¬ 
tually ismissed the appeal on the 
ground that the proper court-fee had 
not been affixed on the appeal when 
presented, and the appeal \yas, there¬ 
fore, time barred. From this decision 
a second appeal lias been preferred 
to this Court and it is urged on bcl^lf 
of the appellant that the learned Dis¬ 
trict Judge’s order was illegal inasmuch 
as the Court having ordered the court- 
fee to be made up witMn a certain 
time the memorandum of appeal must 
be held to have been properly stamped 
and presented on the date of the origi- 
ni institution. S. 149 of the Civil 
Procedure Code, Faizullah Khan v. 
Mauladad Khnn (1) and Jowala Smgli 
V. Mt. Dfuuw (2), were relied upon as 
authorities in support of the contcnticm. 

The contention appears to me to be 
well founded. It is true that the learned 

1. air 1929 P C 147=117 I C 498=56 I A 232 

=10 Lah 73T (P C). 

2. AIR 1932 Lah 21=133 I C 122. 
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District Judge said in his order tliat 
he did not make any promise, as to 
whether he will extend tlie time for 
presentation of the appeal, hut he order¬ 
ed the court-fee to he ixiid up by the 
next day. He had evidently made up 
his mind on the question of court-fee 
and given time for payment till the 
next ^y. He left the question of limita¬ 
tion open. But the point for decision 
i is whether he could do so, In my 


1 opinion, time for payment of court-fees 
[could only have been allowed under 
S. 149, Civil Procedure Code, and by 
virtue of the provisions of that section 
the court-fee must be held to be ef¬ 
fective from the date of the institution 
of the appeal. Consequently _ limitation 
was automatically saved. This view is 
supported by the authorities relied upon 
by the learned counsel for the appel¬ 
lants which have been referred to above. 

I accordingly accept the appeal and, 
setting aside the order of the learned 
District Judge, remand the case to him 
for redecision. Stamp on appeal will 
■be refunded. Costs will follow final de¬ 
cision. (The rest of the judgment is 

jiot material). 

^ Appeal accepted. 

A. I. R. 1933 Lahore 599 
Broadway, J. 

'Sundar Das-Prem Singh —Plaintiffs 

Petitioners. 

v. 

Puran Chand — Defendant—Opposite 

^Mty. • , 

Civil Revn, Petn. No. 1 of 1933, De- 

'Oided on 28fch March 1933, from order of 

■Sm. 0. 0. Judge, Amritsar, D/- 5th De- 

■^cember 1932. 

Jurisdiction—Suit fot money based on con¬ 
tract entered into at H — Delivery to be 
made at A and margin money to be paid at A 

_Contract governed by rules and r^ula- 

^ions of Merchants Association at A—Court 

iul Abas jurisdiction—Civil P. C. (1908), S. 20. 

A contract was entered into at S, but the 
'delivery was to be made at A and the margin 
money also was to be paid at A. Further it was 
provided that the contract was to be governed by 
the rules aod regulations adopted by the Sugar 
and Grain Merchant Association at A; 

Held: that in a suit for money based on the 
^contract that the Court at A had jurisdiction. 

tP 599 C 2j 

X>ev Baj Sawhney —for Petifcionera. 

Achhru Bam—lot Opposite Party. 
Judgment.—Th& firm of Sundar Das- 
Trem Singh instituted through its ma¬ 
naging partner two suits,, one ag^st 
•^an cWd for Rs. 419-9-6 and the 
.ofhet against Dhani Ram for Rupees 
%23-13-6. In each case the defendant 


concerned raised an objection that the 
Court at Amritsar had no jurisdiction 
as the contract in question liad been 
entered into at Hoshiapur, was to be 
carried out in. Hoshiarpur and that no 
part of it was to be performed in Am¬ 
ritsar. At the present moment I am 
not concerned with the other pleas 
raised. The learned Judge, Small Cause 
Court at Amritsar, after recording the 
evidence of the parties on four issues, 
returned the plaints in both suits holding 
that the Amritsar Small Cause Court 
had no jurisdiction to deal with them 
on the ground that the defendants had 
substantiated their plea on the question 

of jurisdiction. . 

The plaints having been returned in 
both the suits the plaintiffs have come 
up to this Court under S. 25 of Act 9 
of 1887 through Mr. Dev Raj Sawlincy, 
and it has been contended tliat the 
decision arrived at by the Judge. Small 
Cause Court, Amrit^r, on the question 
of jurisdiction is entirely erroneous. For 
the respondents it was^ urged that the 
decision had been arrived at after a 
consideration of the evidence on the 
record and after certain definite find¬ 
ings of fact. 

Now, it apF>ears to me that the view 
taken by the Judge, Small Cause Court, 
Amritsar, is entirely erroneous, for an 
examination of the contracts on winch 
the two suits are based, clearly 
shows that so far as the written con¬ 
tracts are concerned, there can 1^ no 
doubt whatever that the Amritsar Court 
had jurisdiction. The heading, which 
has been referred to by the Court below, 
clearly shows that “delivery” was 
to be at Amritsar. The margin 
money referred to in the 4 th 
clause of the contract was distinctly 
to be “paid” in Amritsar. The rules 
and regulations adopted by the Sugar 
and Grain Merchants’ AssociaUon, Am¬ 
ritsar, were to govern the contract from 
day to day. Para. 13 of the contract 
also lays down that the contracts were 
to be treated as having been nmde 
wholly and completly in Amritsar and to 
be fulfilled there. To this paragraph 
the learned Judge of the Small Clause 
Court has referred and he has pointed 
out that the parties cannot by contract 
deprive a Court of jurisdiction that it 
inherently possesses nor confer on a 
Court by consent a jurisdiction that it 
does not possess. While this proposition 
has not been controverted by the learnea 
counsel for the petitioner, para. 
has been referred to, and I consider 
rightly, as showing that the intention ot 
the parties was from the very outset that 
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these contracts were to be regarded 
as having been, and were actually, made 
in Amritsar and to be carried out at 
Amritsar. The very next para. 14 makes 
It still more clear and it is a matter 
of surprise that the Court below ap- 
parenth' overlooked its provisions. It 
I clearly i)rovide5 for arbitration in the 
the matter of all disputes arising under 
this contract and the arbitrators.nomi¬ 
nated were to be under the Amritsar 
, Sugar and Grain Merchants’ Associa¬ 
tion. 1 he importance of this lies in 
the fact that one of the pleas raised 
by the defendant in each case was that 
the matter had been referred to arbitra¬ 
tion between the plaintiffs and the defen¬ 
dant and that an award liad been made 
and owing to that fact the present suit 
was incompetent. 

r. therefore, accept both petitions with 
costs and setting aside the order of 
the Judgfc, Small Cause Court, remand 
the case to him for disposal on the 
merits. 


K.S. 


Petitions accepted. 
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Bhide, J. 

TiOfflihir Das and others —Appellants. 

V. 

^dadsudan Das and another —Respon¬ 
dents. 

Second Appeal No. 1915 of 1931, 
Decided on 2Gth January 1933, from 

Lahore, D/- 

23rd May 1931. 

Majority Act (9 of 1875), S. 3—Guar- 
dian of person and property of minor ap¬ 
pointed by Court — Court removing such 

Guardians and Wards Act 

• Still age of majority for that 

years—Guardians and Wards 

here a certain person has been appointed 
guardian of person and property of a minor 
under the Guardians and Wards Act and the 
appointment itself is not set aside on appeal or 
otherwise, but if at a later period the guardian 
IS removed by the Court in exercise of powers 
under S. 39 of the Act, then once a guardian 
having been appointed for a minor the age of 
majority in the case of that minor is to be taken 
as 21 years howsoever the appointment termi¬ 
nates afterwards: AIR 1924 Lah 157. Rel on. 

LP601C1] 

Mohammad Hussain —for Appellants. 

J. Cr, Sethi and Mohsin Shah — for 
Respondents. 

Judgment. —This appeal arises out 
of a suit by Raghbir Das and certain 
other persons for removal of the defen¬ 
dant Madsudan Das, Mahant of Dera 
Bawa Hari Har, from his office and cer¬ 
tain other. reliefs. The suit has been 


dismas^d by the Courts below and 
plaintiffs have preferred a second ap- 
^al. Defendant Madsudan Das, while 

^ minor was appointed 
a Mahant on the death of his father 

13 years ago. 
1 ne Dera has considerable property at¬ 
tached to it, yielding an annual income 
of between Rs. 10,000, to Rs. 20,000. 
Mt. Bhagwan De\d, mother of Madsudan 
Das, was appointed guardian to his per- 
son and property under the Guardians 
and Wards Act. It appears that a com¬ 
mittee of management had also been 
appointed with her consent to manage 
the affairs of the Dera, but she did 
not allow the committee to do so pro- 
^rly and it was eventually dissolved* 
In 1925, a petition was filed by Ragh¬ 
bir Das and Bansi Das under S. 3 
of Act 14 of 1920. (Charitable and 

Trusts Act), praying that the 
Mahant be directed to file particulars 
of the objects and income of the trust 
and its accounts. Mt. Bhagwan Devi 
disputed that the property was a trust, 
a suit filed by her to cstabUsh 
this claim failed. She was then directed 
to file accounts but she failed to furnish 
the sarne and the Court then directed 
the plaintiffs to seek their remedy by 
a suit as provided in S. 6, of the Act. 
Thereupon the present suit was in¬ 
stituted. 

It may be stated at the outset that 
before the institution of the present 
suit Mt. Bhagwan Devi was removed 
from the guardianship of the .person 
and property of the defendant. The 
learned Senior Subordinate Judge who 
tried the suit held that the mismanage¬ 
ment of the property or denial of 
the trust by Mt. Bhagwan Devi were* 
no good grounds for removal of the 
defendant from Iiis office, that it 
was not proved that the defendant was 
a man of bad character as alleged by 
the plaintiffs and as he had only lately 
taken over charge of the property and 
there was nothing to show that he was 
not managing it proi^rly, there was 
no justification for any interference. The 
plaintiffs’ suit was therefore dismissed 
on these grounds. On appeal, it 
was urged before the learned District 
Judge that the defendant was still a 
minor according to the Indian Majority 
Act, as he was under 21 and was there*' 
fore incapable of mana^ng the pro¬ 
perty. The learned District Judge held 
that the order appointing Mt. Bhag^van 
Devi as guardian of the trust proj^r^ 
Avas illegal and hence the age of majori¬ 
ty was 18 and not 21. He further held 
that as the defendant had only recently 
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assumed cliarge of the property on 
attaining majority and nothing had been 
proved against him, the plaintifiFs were 
not entitled to any relief. The app^l 
%Yas accordingly dismissed. Plaintiffs 
have preferred a second appeal. 

The l^rned counsel for plaintiffs- 
appellants has pressed only two pomts 
before me, viz., (1) the learned Dis¬ 
trict Judge has erred in law in holding 
that the age of majority was 18 and not 
21 in the case of the defendant; (2) 
that the defendant being still a minor, 
the Court should have sanctioned a 
scheme for the proper management of 
the property. 

The first contention appears to me 
to be correct. There is no doubt that 
Mt. Bhagwan Devi had been appointed 
guardian of the person and property of 
the defendant under the Guardians and 
Wards Act. The appointment itself was 
not set aside on appeal or otherwise. 
All that the Senior Subordinate Judge 
did later was to remove the guardian 
in exercise of his powers under S. 39 
of the Act. There is ample authority for 
the proposition that when once a guar¬ 
dian is appointed for a minor the age 
of majority in the case of that minor 
is to be taken as 21, howsoever the 
appointment terminates afterwards: sec 
/. /?. 1924 Lah. 157. It was urged 
that the appointment itself was iilcgal 
as the property had been dedicated 
in trust for religious purposes. Kilbi v. 
Bah-urla Sheo Ratan (1), was 

cited as an authority in sup- 

Iport of this contention. But as 
already pointed out the appointment, 
whether legal or illegal, ^vas never set 
aside. Besides there was certainly no¬ 
thing illegal in the appointment of the 
gixardian of the person and that, by 
itself, would serve to extend the age 
of majority to 21. The learned counsel 
for the respondent referred to Cl. (b) 
of S. 2 of the Indian Majority Act and 
urged that the Indian Majority Act does 
not apply as the defendant is the 
Mahant of a Dera. But I am unable to 
see that the clause has any bearing on 
the present question. There is no ques¬ 
tion here as regards the capacity of 
the defendant to perform his religious 
duties. The contention of the learned 
counsel' for the appellants is that the 
defendant cannot legally enter into valid 
contracts etc., for the purposes of ma¬ 
naging the property and hence the 
Court should sanction a suitable scheme 
-o£ management. For such .purposes it 
jsoezns to mo ;tbat defendant cannot at- 

W^AlM i922Tat 5127=70 I C 872=1 Pat 482. 


tain majority unless and until he com¬ 
pletes 21 years. 

The next point for consideration is 
whether the minority of the defendant 
can by itself be considered to be a 
fit ground for sanctioning a scheme. 
foV management of the property of the 
Dera. As regards this point it is suffi¬ 
cient to point out that the plaintiffs 
never based their case on this ground. 
The only allegations made by them, 
in respect of the defendant \^ere that 
he was a man of bad character and 
denied the “wakti” character of tbe 
pi‘op>crty. The Courts below Iravc found 
against the plaintiffs on these points 
and these points are not pressed now. 
The leamed counsel for the appellants 
urged that the ground of minority was 
involvedinhis pleas. But I am unable to- 
accept this contention. If the plaintiffs 
wanted to rely merely on the ground 
of the minority of the defendant, it 
would have been unnecessary for them, 
to raise the issue as to his cliaracter. 
The defendant is now; over 18. -A.1- 
though technically he is still a minor, 
owing to a guardian having been once 
appointed for him, the fact cannot be- 
ignored that the usual age of majority 
now' recognised in this country is 18. 
The learned counsel for the respondent 
rightlv contended that, if the plaintiffs 
had taken up this pica, an issue would 
have Ihdcu framed and the defendant 

would then have been in a position to say 

tliat he was in fact managing the pro¬ 
perty in a proper manner ar.d was 
fit to l>e entrusted with the management. 

In my opinion the plaintiffs are not 
entitled to any rclie:' in the circum- • 
stances of this case merely on the ground 
that the defendant though over 18, 
is still technically a minor. I accord¬ 
ingly dismiss the appeal with costs. 

V.s. Appeal dismissed. 
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Addison and Agh.a Haidab, JJ. 

Mohammad Hassan —■ Plaintiff Ap¬ 
pellant. 



Safdar Mirza and others —Defendants 
—Respondents. 

First Appeal No. 2772 of 1928, De¬ 
cided on 30th November 1932, from de¬ 
cree of Sub-Judge, First Class, Delhi,. 


D/- 29th October 1928. 

(a) Evidence — Evidence as > 

birth register cannot be rebutted by enirjr 
in records of educational institutions. _ 

It is very common to make out a P 
enteriog a school to be yotnger m age than be 
Ir. to be toe old for Government em 
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ployment when his educ.ition is completed and 
for other reasons. Therefore the mere entrv of 
the date in the records of educational institutions 
does not seem to l)e stifficient to rehut the verv 
strong evidence afforded bv a birth register. 

LP 603 c n 

(l>) Practice—Secondary evidence admitted 
by trial Court v/ithout objection—Appellate 
Court Cannot reject such evidence—Evidence 
Act 11872), S. 65. 

Where secondary evidence has been admitted 
by the trial Court without ol)jection, the appellate 
Court cannot reject .such evidence on the ground 
that no reason has been given for such admission: 
19 Cal 433 {P C), Kxpl\ AIR 1915 P C 111, Foil. 

[P 603 C 21 

(c) Mahomedan Law—Hiba-bil-iwaz—Pro¬ 
visions of law of gifts are not applicable. 

The provisions of the Mahomedan Law appli¬ 
cable to gift.s do not apply to a so called gift 
made in lieu of a dower debt, i.e., hiba-bil-iwaz 
which is really of the nature of a sale. Hence it 
is not necessary in the case of a hiba-bil-iwaz for 
possession to be transferred: 42 Cal 361; AIR 1927 
Cnf 808; AIR 1928 Lah 516 and 8 All 178, Ref\ 
AIR 1916 P C 27. Disc tl> 604 C 2] 

(d) Mahomedan Law—Gift—Gift by father 
to minor son—Transfer of possession is not 
necessary. 

In the case of a gift by a father to his minor 
son, delivery of possession to the son is not 
necessary as the father can remain in possession 
on behalf of his son as bib guardi.an: AIR 1923 
P C liel on. LP 605 C 11 

(e) Practice — Appeal — Question both of 
law and of fact. 

A point involving both a question of law and 
fact cannot be raised for the first time in appeal. 

LP 605 C 21 

Kishen Dayal, Mehr Chand ^lahajaUt 
Bhagtvat Dayal —for Appellant. 

Nawal Kishore, Hevi Chand Mahajan 
-and Ajit Prashad —for Respondents. 

Addisoti, /.—The following: pedig^ree 
table is necessary in order to understand 
this case: 

ALI MIRZA 
died in December 1899 
leaving a widow Mt. Sufia Begam, 
died on 30tli March 1911 

1 

I . I I 

Nawab Mirza Safdar ^kfirza Amir Mirza 
j j defeudant 1. alive 

^m)-Mt. Kaniz Abbas j 

defendant 7 Mirza Muhammad 

i Hassan alias Wazir 

defendants 2 to 0. Mirza, plaintiff. 


1 

Mt. Kanizak Hussain 
alias Kali Begam 
died on 26th May 1919. 

Defendants 8 to 10, are mortgagees 
from Amir Mirza, Safdar Mirza and 
Nawab Mirza. They obtained a decree 
for the sale of the mortgaged property 
in 1927. Thereupon the plaintiffs insti- 
vtuted the present Auit for possession by 


1933 

partition of one-third of the six houses 
mortgaged on the ground that his father 

• ^ A. ^ hiba-bil-iwaz of his share 

m his favour on 13th January 1905. 
Defendants 1 to 7 admitted the plain¬ 
tiff’s claim, but the other defendants 
denied it and alleged that Amir Mirza, 
Safdar Mirza and Nawab Mirza were 
the owners who had validly mortgaged 
the six houses to them. It was further 
pleaded that Amir Mirza. the father of 
the plaintiff, had been dealing with the 
property prior to the mortgages in their 
favour. Amir Mirza married Mt. Anwar 
Sultan on 11th July 1901 and executed 
a deed of dower for Rs. 25,000, in her 
favour. A son was born to Amir Mirza 
and Mt. Anwar Sultan, on 29th Janu¬ 
ary 1903. It is the plaintiff’s case that 
he is this son. On 6th December 1904, 
Mt. Anwar Sultan died and on 13th 
January 1905. the hiba-bil-iwaz in ques¬ 
tion was executed and registered by 
Amir Mirza in favour of Muhammad 
Hussain alias Wazir Mirza, his son, by 
Mt. Anwar Sultan, the consideration 
being the son’s share of the dower 
of his deceased mother. At that 
time Amir Mirza’s share was 2/7th 
as his sister Mt. Kanizak Hussain was 
alive and it was tliis 2/7th share in 
nine houses tluit was transferred by 
Amir Mirza to his son, the value of this 
share being stated in the deed to be 
Rs. 2,000. Three of the houses have 
been sold to another person and are 
not now in suit. The Subordinate 
Judge, First Class, has held that it is 
not proved that plaintiff is the son to 
whom the gift was made, that the 
alleged deed of gift was being withheld 
improperly and that the father’s subse¬ 
quent conduct in dealing with the pro¬ 
perty showed that there was no bona 
fide intention to make a gift in favour 
of his son. He therefore dismissed the 
suit and the plaintiff has appealed. It 
may be mentioned here that most of the 
evidence was recorded by the pred^es- 
sors of the Subordinate Judge who de¬ 
livered judgment. 

Both parties have produced copies of 
entries from the birth and death regis¬ 
ters. No entry has been found regard¬ 
ing the birth of another son to Amir 
Mirza and no entry has been found of 
the death of the son born to Amir 
Mirza on 29th January 1903. It should 
follow from this that plaintiff is the 
son whose birth was registered on 29th 
January 1903 and this is supported by 
various members of the family including 
the father of the plaintiff. Further, the 
evidence regarding subsequent mar¬ 
riages of the father is to the effect that 
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lie did not marry again after the death 
•of Mt. Anwar Sulmii till 1917, His 
.second wife died in 1918, no child 
being born from her. His third mar¬ 
riage was in 1919 and there^ is a 
•daughter by that marriage. This evi¬ 
dence however has been brushed aside 
by the Subordinate Judge on the ground, 
that the relatives would support a false 
•case and also on the ground that the 
date of birth given by the plaintiff 
in two applications for entry to two 
•colleges is 5th May 1906. His certi¬ 
ficate of Matriculation dated 23rd May 
1923, gives the same date of birth, 
■namely, 5th May 1906. Two days later, 
namely, on 25th May 1923, the plain¬ 
tiff applied for entry to St. Stephens 
College, Delhi, and entered the date 
of his birth in that application as 5th 
May 1906. He did the same when he 
.applied to enter the Hindu College on 
10th June 1926. It is in evidence that 
the date given in the certificate that he 
■had passed the Matriculation Examina¬ 
tion is always taken from the school 
register and this certificate wasobviou^y 
obtained in order to be enrolled in the 
St. Stephen’s College and had to 
ffiven along with the application. U 
was therefore necessary for the plaintin 
to give the same date of birth, namely, 
Sth May 1906, as had been first given 
■when he entered the school. The date of 
birth 5th May 1906, was thus fir^st given 
when he entered school and at that tune 
the plaintiff was a minor and was not 
responsible for it. 

It is very common to make out a 
person entering a school to be younger 
in age than he is, in order not to be 
too old for Goveniment employment 
when his education is completed and for 
other reasons. The mere entry there¬ 
fore of the date,' 5th May 1906, in the 
records of these* educational institutions 
does not seem to me to be suffiewnt to 
rebut the very strong evidence that he 
was born on 29th January 1903. Had 
Amir Mirza married again and had 
children shortly after the death of the 
first wife and if his son by his first 
wife had died, there would have been 
ample evidence available to the con¬ 
testing defendants to prove these facts. 
I have therefore no hesitation m hold¬ 
ing that the plaintiff was bom of Mt. 
Anwar Sultan on 29th January 1903, 
that she died on 6th December 1904, 
and that his father Amir Mirza on 13th 
January 1905, a little more than a 
month after his wife’s ^th, executed 
and registered the hiba-bil-iwaz.. which 
is the basis of the plaintiff’s claim, 
this deed Amir Mirza set out the 


fact that he possessed nine houses along 
with his two brothers and one sister, 

that his share which was 2/7th was 

worth Rs. 2,000, tliat he owed liis 
wife a dower of Rs. 25,000 and that 
he in consideration of his son’s share 
of this dower transferred his 2/7th share 
in the property of his son Mirza Mu¬ 
hammad Hussain alias Wazir Mirza, the 
son of the wife who had just died. 

He further stated that he did so in 

order that, if he married again, his 
issue by the subsequent marriage would 
have no interest in the property trans¬ 
ferred. He stated that he had put his 
son in proprietary possession of the 
property and made it his permanent 
property and he contracted to spend the 
income on the maintenance and educa¬ 
tion of the son. These terms are taken 
from a copy of the document supplied 
by the Registration Department, the 
original not having been produced. The 
original dower deed dated 11th July 
1901, has however been produced. 

It seems to me that the Subordinate 
Judge could not, when delivering judg¬ 
ment, reject the copy of the registered 
deed as it was admitted without objec¬ 
tion. It is true that it was said by 
their Lordships of the Privy Council in 
Hari Priya Debt v. Riikmini Debi (1) 
that whether or not sufficient proof of 
search for, or loss of, an original 
document to lay a ground for the ad¬ 
mission, of secondary evidence, hasl^en 
given, is a point proper to be decided 
by the Judge of first instance and it 
must be treated as dependent very much 
on his discretion and that his conclusion 
should not be overruled except in a . 
clear case of miscarriage. But in the 
present case the Subordinate Judge, v»’ho 
rejected the copy of the document was 
not the presiding Judge of the Court 
when it was admitted in evidence with¬ 
out objection. To such a state of affairs 
Padnian v. Hanwanta (2) is applicable 
where it was said that the first api>el- 
late Court should not have treated the 
copy of the will taken from the Regis¬ 
trar’s Office, which was filed and ad¬ 
mitted in evidence in the first Court 
without objection, as inadmissible, on 
the ground that no sufficient foundation 
was laid for the admission in the first 
Court of secondary evidence; for if 
such objection, had been taken in the 
first Court, that Court would probably 
had seen that the deficiency was sup¬ 
plied. It follows that the document 
must be treated as properly ad mitted . 

1 . (1892) 19 Cal 433=19 I A '?9=GSar 1^7 (P^)* 

2. AIR 1916 P C 111=29 I 0 807=93 P B 1916 

(P 0). 
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In any case Amir Mirza, the father of 
the plaintifif, has stated in evidence that 
it was burnt by Iiis brother Nawab 
Mirza when Amir Mirza sold his sliare 
in hvc houses to his brother Nawab 
Mirza in 1912. That is a reasonable 
explanation, for Nawab Mirza might not 
have ciired to buy his brother’s sliare 
with the original of such a document in 
existence. 

There is no doubt that subseqitent to 
the deed of the gift the father of the 
plaiiuitY, Amir Mirza, did act as if he 
was still the owner of the 2./7th sliare 
transferred, in that on various occasions 
commencing with the year 1906 he 
mortgaged or sold this share of some 
of the property to various persons. The 
last of those transactions appears to 
have taken place in 1912, except tliar 
the four mortgage-deeds in favour of 
the contesting defendants were executed 
in 1919 and 1920 by Amir Mirza 
and Iiis two brothers. On the other 
hand, the plaintiff has been able to 
produce certain deeds of rent e.xecuted 
before this dispute arose in which 
Nawab Mirza. Safdar Mirza and the 
plaintiff and not his father were ack¬ 
nowledged to be tlie landlords. One 
of these rent deeds was executed on 
16th March 1914. by Abdul Ghafur 
ajiothcr on 18th September 1912, by 
Tarwarish All. and a third by Sharif 
Hussain on 20th July 1922. There are 
also receipts in the plaintiff’s favour, 
but they start subsequent to the insti¬ 
tution of the mortgagees’ suits and need 
not be further considered. It has also 
been proved that in the municipal-tax 
registers the recorded owner of the pro- 
pcn\- is Nawab Mirza. That however 
cannot go against the plaintiff’s case, as 
obviously Nawab Mirza was not the sole 
owner of the property. 

It is clear therefore that immediately 
after his wife’s death this hiba-bil-iwaz 
was e.xecuted by the plaintiff’s father 
in plaintiff’s favour, and it is not as¬ 
serted that at that time there was any 
necessity to enter into a sham tran¬ 
saction. On the other hand, it was 
natural that the father should wdsh to 
make a gift for consideration in favour 
of the young son of his first wife who 
had just died. It has been established 
that to this w’ife was due a large sum 
of dower and the son had a considerable 
sliare in tliis. By the deed in question 
the father protected his son by granting 
liim his share in the property. He was 
the de jure guardian of his son and 
it seems to jne that he could act on 
his son’s behalf in accepting the bar¬ 
gain which was undoubtedly for' the 
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benefit of the son. I therefore hold that 
the transaction was not a pure gift but 
a hiba-bil-iwaz and that it was a bona 
tide transaction intended to benefit the 
son of his first wife. It does not matter, 
therefore that subsequently the father 
mortgaged or sold parts of the property 
in conjunction with his relatives. It is 
not necessary in the case of a hiba- 
bil-iwaz of this description for posses¬ 
sion to be transferred as it partakes of 
the nature of a sale and not of a 
gift. In EsaJiq Chowdhury v. Abaden- 
niss (3) it was said that the provisions 
of the Mahomedan law applicable to 
gifts do not apply to a so-called gifti 
made in lieu of a dower debt which is 
really of the nature of a sale; while in 
Sharif uddin Mahomed v. Mohiuddin 
Mahomed (4) it was held that the 
transaction falsely termed in India hiba- 
bil-iwaz is not governed by Mahomedan 
law of hiba, but is amenable to the 
general law in India relating to con¬ 
tracts and the transfer of proj^erty. Simi¬ 
larly in Fateh All Sah v. Mahomed 
BakhsJi (5) it was held that a transac¬ 
tion of tliis kind was tantamount to a 
sale, and by it an absolute title in the 
property in dispute was conferred at 
once. In Saba Bibi v. Balgobind (6) 
it was held that if there was a sub¬ 
sisting debt for dower from the husband 
to the wife and he transferred and she 
accepted his share in satisfaction of it, 
the transaction was legitimate and no 
Court had any power to disturb it, wliile 
it was for the defendant to establish 
that the transaction was merely colour¬ 
able or fictitious. 

Reliance however was placed by the 
learned counsel for the respondents on 
the Privy Council decision in Sadik 
Husain Khan v. Hashim Ali Khan (7). 
In that case there was. a settlement by 
a Mahomedan the parties to which were 
himself, Iiis wife and trustees. In it 
it was said that it had been agreed 
between the parlies that the settlement 
should be in full satisfaction of the 
dower debt. The deed however was 
never executed by the wife and there 
was no evidence independent of the 
deed to show that the agreement was 
ever entered into between the settlor and 
his wife and that she ivould accept the 
provision made for her in the settlement 
in satisfaction and discharge of the 
unpaid balance of her d ower and she 

3. (1916) 42 Cal 361=28 I C 692. 

4. AIR 1927 Cal 808=105 I C 67=54 Cal 754. 

5. AIR 1928 Lah 516=119 I C 258=9 Lah 428. 

6. (1886) 8 All 178=(1886) AWN 51. 

7. AIR 1916 P C 27=36 I C 104=43 I A 212= 

19 O C'192=88 All 627 (P C). 
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never elected in liis Ufctime to take 
'the benefits conferred on her by the 
deed in lieu of it. It was held tliat 
the conveyance was a purely voluntary 
gift, as subsequent election could not 
“be held to be a substitute for the 
original consideration. It does not se^ 
to me however that tliis case applies 
to the facts before us. Here the father 
•was the de jure gi^ardian of his minor 
•son and as the transaction was un¬ 
doubtedly for the benefit of his son, 

Tie could transfer the property to lus 
son in lieu of. Rs. 2.000, part of the 
•dower debt which the son was entitled 
to on the death of his mother. It seems 
to me therefore that the transaction 
-vested the property absolutely in the 
minor from the very beginning and that 
the subsequent conduct of the fatl^t 
could not derogate from the plaintitt s 

if it were held in the present 
case that this was an ordinary gift 
not a hiba-bil-iwaz, it seems to me that 
no transfer of possession to the son was 
necessary. This follows from Musa 
Miya v. Kadar Bax (8). The father 
recited in the deed that he would use 
the income for the maintenance and 
upbringing of the son. It seems to me 
that it was not necessary to all tne 
tenants to attorn to the son. The pro¬ 
perty was joint property and was 
managed by various members of the 
family from time to time. All tne 
tenants did not give leases, but what¬ 
ever leases have been proved arc 1^^- 
in favour of the plaintiff and of the 
plaintiff’s two uncles. Even in such a 

• case it does hot seem to me that the 
father’s subsequent acts of alienation 
establish that he had no intention ot 
transferring the property to his son. 

1The father would properly remain in 
1 possession on behalf of the son nnd his 
J subsequent conduct alone would not 
I show that the transaction in its inception 
iwas meant to be sham. Whatever view 
^therefore is taken of the case, it s^ms 
to me that the plaintiff must succeed. 
The parties are Shias and as Mt. 

• Sufia Begam was a chddless widov 
-she would only be entitled to a ith 
.share’in the value of tr^s and bi^d- 

'mgs standing on her. husbands land as 
as of his movable proi«rty. She 
:.vas entitled to no share in 
-the biiUdingSv At the ti^ of gift 
Ttherefore Amir Mirza had certamly 
2/7th share in the site of the buildinp. 
“The plaintiff’s case is t^t ^ is entitled 
one-t hird, bu t this is obviou^ 

‘ a air 1928 P ^ 108=109 1 C 31—A 171— 
62 ^ 816 (P O).- • _ . . 


wrong. When Mt. Kanizak Hussain 
alias Kali Begam died in 1919. her 
share did not go to the plaintiff, bur 
to his father Amir Mirza who is still 
alive. The plaintiff’s share therefore 
cannot be more than 2/7th. It was 
contended on behalf of the repsondents 
that he was not entitled to that slmre of 
the value of the building materials as 
at the time of the liiba-bil-iwaz to him 
Mt. Sufia Begam was alive. This ques¬ 
tion was not raised in the trial Court 
and I am of opinion that it cannot be 
allowed to be raised here. It involves 
a question both of law and fact. Had 
the question been raised it might have 
been pleaded that Mt. Sufia Beam's 
share in the material had been satisfied 
out of the moveable property or that 
she had been paid in some other way, 
while in order to determine her share, 
the value of the material in 1899 when 
Ali Mirza died would have to be 
arrived at. I agree therefore that this 
question cannot be raised now. I*or 
the reasons given, I would accept the 
appeal and would grant the plaintiff a 
decree for possession by partition of a 
2/7th share in the six houses in suit. 
In the circumstances of this case how¬ 
ever I would direct that parties bear 
their own costs throughout. 

Agha Haidar, J .—I agree. 

B.K. accepted. 
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Behari Lai and others — Petitioners. 

V. 

Sardari Lai and Defendants 

—Opposite Parties. 

Civil Revn. Petn. No- 59 of 1932, 
Decided on 17th October 1932. 

Government of India Act (1915), S. 107— 
Order of »tay can be reviaed—Civil P. C. 
(1908). S. 10. 

An order staying a suit x>eQdii3g the decision 
o£ another suit or appeal can be revised under 
S. 107, Government of India .Act. LP 9C6 C 2] 

J. G. Sethi and Dauiat Ram — for 
Petitioners. 

M. C. Makajan and D. R. Saxvhney — 
for Opposite Parties. 

Judgment .—The plaintiffs in the pre¬ 
sent suit brought a previous suit 
against all the present defendants except 
oneinwhichthey prayed: (a) for a decla¬ 
ration. and injunction regArding two bun¬ 
galows Nos. 47 and 49. The Court foimd 
that the suit did not lie as the plaintins 
were not in possession of the said bim- 
galows. The plaintiffs accepted this 
finding and have brought the present 
suit for possession of the feame. * 

. •’* A . • - 
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(b) The suit was for account of rent? 
collected in Khairati Ram's lifetime and 
after, both by Khairati Ram and by 
some of the present defendants. The 
Court found that this suit was time- 
barred and this point is being agita¬ 
ted in an appeal pendmg in tlie High 
Court, hi the present suit this point 
lias not been raised aiid the suit is 
being brought for the rents collected 
by some of the present defendants after 
the death of Khairati Ram. Qiua this 
portion, the Court had held that the 
suit was tcnchiiically within time and 
might be proceeded with but permis¬ 
sion was given to withdraw; 
ic) A suit for compensation received 
by Kliairati Ram for certain land situa¬ 
ted in Ichhra. The compensation was 
originally awarded in 1923. On appeal 
to the High Court the compensation was 
enlianccd in 1925. The Court held that 
the suit was time barred qua the 1923 
compensation. Qua the 1925 compen¬ 
sation it was held that the suit was 
within time but that the plaintiffs were 
estopped from challenging Khairati 
Ram’s title qua his own share received 
by him but that the plahitiffs were en¬ 
titled to proceed with the share received 
by one Mulkh Raj who died in 1925 
and in whose inheritance Khairati Ram 
Jiad, according to the plaintiffs, wrong¬ 
fully taken a share and thereby received 
comi>ensatioji. As to this the Court held 
tliat the suit might proceed but the 
suit \\as allowed to be withdrawn. 

In the present suit the plaintiffs sue 
for possession of bungalows Nos. 47 
and 49, for an account of rents re¬ 
ceived by all the defendants after Khai¬ 
rati Ram’s death, for a declaration of 
title regarding the Ichhra land, ^ which 
it appears was not disputed in the 
previous suit, and for Mulkh Raj’s share 
of the compensation. The learned trial 
Court held that the present suit should 
be stayed, holding that though it might 
not fall within S. 10, Civil Procedure 
Code, yet that section was not ex- 
liaustive and the Court had inherent 
jurisdiction in appropriate circumstances 
to stay the second suit if there was 
a danger of conflicting findings. 

The statement of facts given above 
seems to my mind clearly to show that 
there is no danger of conflicting find¬ 
ings at all. The learned counsel for the 
respondents, however, contends that tliis 
is an interlocutory order and that there¬ 
fore no revision lies; Lai Chand Alangal 
Sain V. Behari Lai Mehar Chand (1), 
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Code, Ram Chand Dewan Chand v. 
Prithuri Chand & Co. (2), a Single 
Bench ruling and Swan Lane- 
S/Jining Co. Lid. v. Paras Ram Harnand ^ 
Rai (3), also a Single Bench ruling. 
He further contends that the decision, 
that Khairati Ram was an heir of 
Bulli Mai, which is involved in (c) in 
question-compensation received by him,, 
will also maJee ther point res judicata 
qua the rest of the estate of Bulli Mai. 
In other words, he argues that the High 
Court may give a finding not oifly 
that the plaintiffs’ right to that compen¬ 
sation cannot now be raised 
by estoppel, but also will fur¬ 
ther e.xtend it, though the trial 
Court did not so extend it, to the gene-/,' 
al claim to Bulli Mai’s estate. I do 
not consider that any of these grounds 
appl'y and this is a fit case for the 
the application of S. 107, Civil Proce¬ 
dure. 

I direct tlie Court below, therefore, 
to proceed with the suit and accept 
the revision with costs. 

R.K ._ Revision acce p ted. 

2. AIR 1923 Lah 615—73 I C 247. 

3. AIR 1929 Lah 662=123 1 C llG. 
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iMohammad Umar Daraz Ali Khan — 
Plaintiff—Appellant. 

V. 

Pirji Abdul Rashid —Defendant—Res¬ 
pondent. 

Second Appeal No. 547 of 1930, De¬ 
cided on 15th December 1932, from de¬ 
cree of Addl. Dist. Judge, Karnal, D/- 
17th December 1929. 

(a) Punjab Courts Act (1918), S. 41 — 
Decision of Court on question of custom— 
Appeal challenging juriidiction of lower 
Court to consider question *—* Certificate- 
under S. 41 is not necessary. 

Where the lower Court gives a decision on 
question of custom and an appeal is filed in 
which the jurisdiction of the lower Court to- 
consider the question itself and not the finding, 
regarding custom is challenged, no certificate 
under S. 41 is necessary for the appeal: AJB' 
1931 Lah 495, Eef. IP 608 0 1]. 

(b) Provincial Small Causes Courts Act; 
(U87), Sch. 1. Art. 13—Claim for share of 
mcome of religious shrine is excluded from, 
/ognizanceof Small Causes Court. 

' A claim for a certain amount though less than 
Rs. 500, on account of share as Khadim's out of 
income of a religious shrine-falls under Art. 13,. 
Sch. 1, and is excluded from the cognizance of a 
Court of Small Causes: AIB 1922 Lah 451; 


He also relies on S. Civil Procedure 

1. AIR 1924 Lah'426=84^ iljC_269=6 Lah 288 - ^JJ^1926 Lah 276, Dist; AIll 1918 Mad 366; 4L 
(PB). g pah. ". *•Cp608Cl.21. 
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(c) Civil P. C. (1908), S. 11—Question as 
to whether certain custom is opposed to 
public policy is not an abstract question of 
law. 

The question whether a custom as regards the 
alienability of Khadims’ right is or.is not opposed 
to public policy cannot be treated as a mere 
abstract question of law which can be reopened 
in subsequent suits; AIR 1928 Cal 777 (2'S); 37 
I C 857 and (X909) A C 615, Ref. [P 608 C 2] 
(d) Civil P. C. (1908), S. 11, Expl. 4—Ex 
parte decision is no bar to operation of res 
judicata. 

The mere fact that the previous decisions were 
ex parte does not exclude the operation of the 
doctrine of res judicata if the defendant could 
have put in appearance and raised the same plea 
( which he raises in the subsequent suit: AIR 1914 
LahBQO and AIR 1923 Lah 5G0, Bel on. 

tP 609 C 1] 

*(e) Civil P. C. (1908), Ss. Hand 100— 
Question whether requisites for res judicata 
are proved is one of law and can be raised 
in second appeal. 

question whether all the necessary requi¬ 
sites for the application of the rule of res judicata 
are established by the evidence on the record is 
purely a question of law and party can be per* 
quitted to raise it in second appeal even if it was 
not raised in the Courts below when it is patent 
on the facts appearing on the record. 

LP 609 C 2] 

Barkat Ali and Asad Ullah Khan —for 
“^Appellant. 

Mii^harram Ali Chishti — for Respon¬ 


dent. 

Judgment .—Civil Appeals Nos. 547 
and 708 of 1930, arise out of two suits 
facts in which were similar and 
it will be convenient to disix)se of them 
together. There is a Mohammadan 
shrine known as the Dargah of Hazrat 
Qalandar Sahib at Panipat in the Kar- 
nal District. The defendant Pirji Abdul 
Rashid is the Sajjada Nashin of that 
shrine. There is a muah attached to 
the shrine and the khadims or servi¬ 
tors of the shrine are said to be en¬ 
titled to certain shares in the income 
from the maufi. The plaintiffs, claiming 
fp have purchased some of these shares, 
instituted the present suits for recovery 
of certain amounts on account of these 
s'^res. One of the suits was for re¬ 
covery of Rs. -1,194, while the other 
;was for .recovery of Rs. 346-15-0. The 
defendant Abdiil Rashid raised various 
vpleas but most of them wjere held to be 
'barred by rule of res judicata. It 
lis aJueged' tjoat these very plaintiffs 
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I had previous^' instituted three similar 
^fs—one jointly and two separately— 
against the defendant on the. basis of 
purc^ses of the shares.off the khadims. 
These suits had toot been defended with 
the result that ex parte deprepaihad 
^^heeB^j^aedfhagamt therdefendant. The 

have held that although 


these previous decrees were ex parte, 
the pleas which the defendant might 
and ought to have raised in those suits 
were not now available to him owing 
to the provisions of Explanation 4 of 
S. 11 of the Civil Procedure Code. 

^ In the present suits, the defendant 
did not admit the alleged sales of the 
khadims’ shares in plaintiffs’ favour 
and secondly pleaded that the sales 
were invalid in law. The plaintiffs con¬ 
tended that the sales were sanctioned 
by ^ custom. The defendant in reply 
denied the e.xistence of the custom and 
urged further that the custom being 
opposed to public policy, was invalid. 
These are the only pleas material for' 
the purposes of these second appeals- 
Tlie trial Court held that the defendants 
could not challenge the factum of sales 
in plaintiffs favour owing to the rule of 
res judicata, but that the ciuestion of the 
validity of the alienations of khadims’ 
shares was a question of law and could 
be reopened. It held further iliat the- 
k^djms’ rights were malienable and 
dismissed the plaintiff’s’ suits. The plain¬ 
tiffs appealed from tliis decision to the 
Additional District Judge who held the 
question whether the alienations of 
khadims are allowed by the custom of 
a religious institution, being a “mixed 
question of law and fact’’ could not 
be reopened owing to the rule of res 
judicata, but that the question whether 
the custom was opposed to public po¬ 
licy was a pure question of law and 
could be reopened. He found further 
that t he custom relied on by the plain¬ 
tiffs was, in fact, opposed to public 
policy. The learned Additional District 
Judge has also recorded a finding that 
“there is no sufficient proof on the file 
of the custom,’’ in case the question 
of custom is held to be not barred by 
the rule of res judicata and open to 
reconsideration in the present cases. Re¬ 
did not discuss the evidence as to cus¬ 
tom in detail as he agreed with the 
trial Court’s view and the point was not 
much pressed before him. In the result, 
he affirmed the decision of the trial 
Court and dismissed the appeals. From 
this decision, the plaintiffs have pre¬ 
ferred second appeals. 

Two preliminary objections have been 
raised on behalf of the respondent,, 
viz:—(1) that the appeals are incom¬ 
petent for want of a certificate on the 
question of custom under S. 41 of the 
Punjab Courts.Act; and (2) that one of 
the suits in which the amount claimed 
was less than Rs. 500, bemg of a 
.small cause nature, no second appeal, 
is competent in that suit at any rate. 
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As regards the first point, the learned 
counsel for the appellant lias urged that 
he is not challenging the lower Courts’ 
"findings as regards the existence or 
validity of custom but is merely con¬ 
tending tliat it was not oi>en to the 
Courts l>elo\v to go into these questions 
>at all owing to the rule of res judicata. 
There was a iiuni1x?r of grounds in 
the memoranda of the present appeals 
hut the learned counsel for both the 
iippellants made it clear that they in¬ 
tended to rely on one point only, viz., 
that the lower api>ellat€ Court was not 
right in holding, as it did, tliat theques- 
tioii whether the custom as to alienabili¬ 
ty of khadims’ rights was oppK)sed to 
public policy was a pure question of 
law and was not barred by the rule 
res judicata. The learned cousel con¬ 
ceded that if it were held that the 
lower appellate Court liad jurisdiction 
to reopen this question he cannot 
contest the findings of that Court either 
as regards the existence or the validity 
-of the custom relied upon by the appel¬ 
lants. owing to want of a certificate 
tutder S. 41 of the Punjab Courts Act. 

In support of the above argument he 
cited RosJian Donee v. W/adhawa (1). 
In my opinion the argument is sound. 
The appellants are now challenging the 
decision of the lower ap)p>ellate Court 
solely on the ground that it is “contran'^ 
to law” inasmuch as it was not open 
to that Court to go into the question 
of custom and in the circumstances rto 
certificate under S. 41 of the Punjab 
Courts Act apjxiars to be necessary. 
The second preliminary objection also 
appears to have no force. The plaintiffs 
claimed in the present suits certain 
amounts on account of their shares 
khadims, out of the income of a reli- 
igious shrine and on these allegations 
I their suits would appear to fall under 
[Art. 13 of the first schedule to the Pro¬ 
vincial Small Cause Courts Act and 
I would thus be excluded from the cog- 
.nizance of a Court of Small Causes. 
The learned counsel for the respK>ndent 
has relied upK)n Shire Gir v. Khazan Gir 
(2b and Taz Mahomed v. Farid K/ian 
.i(3j, but these cases app>ear to be dis- 
'tinguishable as the claims therein were 
against ^>ersons who had improp>erly 
'realized the plaintiffs’ dues. The leaimed 
; counsel for the appellants has cited 
'Biiardwaia Mudaliar v. Arunachala 
I (4), BriihaUab Singh v. Kartar Singh (5) 

I 1. AIR 1931 Lah 495=134 I G 197=13 Lah ISO- 

2. AIR 1922 liah 451=77 I C 561=3 Lah 369. 

3. AIR 1926 Lah 276=92 I C 779. 

4. AIR 1918 Mad 366=45 I C 414=41 Mad 523. 

5. (IS72) 41. P R 1872. 
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and Azmat Ali Khan v. Lalli Be- 
60411 (6), which, support his contention 
tliat the suits are excluded from the 
cognizance of a Small Cause Court. 
I overrule this objection also. 

Coming to the merits of the appeals 
the main contention of the learned coun-l 
sel for the appellants is that the ques-| 
tion whether the alleged, custom as re-’ 
gards the alienability of khadims’ right? 
was or was not opposed to public policy 
cannot be treaded as a mere 
abstract question of law, which can be 
reopened in these suits, inasmuch as the 
rights of the plaintiffs had been set-l 
on the basis of the implied de-i 
cision thereon in the previous suits. In 
support of this contention a number 
of authorities were cited. The learned 
counsel for the appellants particularly 
relied upon Tarani Charan v. Kedar 
Nath (7), a Full Bench decision of the 
Calcutta High Court and Bommade- 
vara Venkata v. Venkata Ratnam (8), 
a Division Bench judgment of the Mad¬ 
ras High Court in which the conclusion 
was based on a review of a number 
of authorities, including a decision of 
their Lordships of the Privy Council, 
reported as Badar Bi v. Habib Aferi-t 
can Noordin (9). After considering th< I 
authorities cited, I am inclined to think! 
there is force in this contention. The 
main point for consideration is whether' 
the matter now in issue was directly 
and substantially in issue between the 
same parties and whether that very 
matter has been decided in a previous 
suit between the same parties. If it 
was, that matter cannot be reopened 
merely because the reasoning of the 
Court in the previous suit on a point 
of law was erroneous. The decision 
(implied) in the previous suits on the 
question whether the alleged custom, 
was opposed to public poUcy caimot. 

I think, be treated as a decision on a 
abstract question of Law because on the 
basis of that decision, the rights of 
the parties were settled and k was 
decided that the plaintiffs were en¬ 
titled to base their claims to the kha¬ 
dims’ shares on the sales in their favour. 

It is true that the present claims are 
for a different i>eriod, but that would 
not be material; for once it is held 
to be established that the transfers of 
khadims’ shares were valid, the plain- 


G. (1876) 1 P R 1876. 

7. AIR 1923 C»l 777=115 I C 593=56 Cal 723 
(FB). 

8. (1917) 87 I C 867. 

9. (1909) A C 615=78 L J C P 161=101 L T 
161. . 
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tiffs would be entitled to succeed, pro¬ 
vided of course that the other condi¬ 
tions for the applicability of the rule 
of res judicata are present.. 

However, I do not consider it neces¬ 
sary to discuss the above point further 
because it seems to me that the other 
requisite conditions for the application 
of the rule of res judicata are not 
established in the present cases. The 
learned counsel for the respondent 
raised two objections in this respect 
viz. (1) that the previous suits were 
decided ex parte and there being’ thus 
no decision on merits in the previous 
suits on the points now raised, the rule 
of res judicata does not apply: (2) 
secondly, it was urged tliat it has not 
been proved that the parties and the 
causes of actions are the same. The 
first objection does not seem to have 
force in view of Explanation 4 to S. 11, 
of the Civil Procedure Code. It is 
Itrue that the defendant did not put 
in an appearance in the previous suits. 
But it was open to him to do so. and 
it is not suggested that the defences 
which he has now raised were not 
available to him then. In these circum¬ 
stances the mere fact that the previous 
decisions were ex -parte would not be 
sufficient to exclude these defences from 
the rule of res judicata as laid down 
in S. 11 of the Civil Procedure Code. 

, It was so held hy the Punjab Chief 
Court in Gobind ImI v. Baldeo Singh 
(10), and this decision has b^n fol¬ 
lowed by a learned Judge of this Court 
in Mahomed Hussain v. Gulatn Bz (11)- 
The second objection appears, however, 
to be sound. The previous suits were 
based upon the sales of khadims’ shares 
by certain persons. Fifteen such sales 
a.ppear to have been relied upon in 
the previous suits. In the present suit 
no details of sales have been given 
and there is nothing on the record 
to show that the sales on the basis 
of which the present suits axe lodged 
are identical with those, which formed 
the basis of the previous suits. 

The learned counsel for the appellants 
argued that this position was not taken 
in the Courts below. But I find from 
the written statements filed by the de¬ 
fendant, that he denied any knowledge 
of the alleged sales in plaintiffs’ favour 
and also disputed their validity. It was 
incumbent on the plaintiffs in these cir¬ 
cumstances to specify and prove those 
sales by proper evidence. Tl^re was 
in fact a clear issue on the point, viz. , 
aO. AIR 1914 Lah 890=24 I 0 931—12 P a 
1915. 

ai, (1929) 117 I 0 806. 
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No, 3, which was to the effect whe¬ 
ther- the plaintiffs had purchased the 
rights of the khadims and if so, when, 
The burden of proof of this issue was 
on the plaintiffs but they did not ap¬ 
parently trouble to produce any evidence 
as regards the sales. Reference was 
made in the course of arguments only 
to one sale mentioned by one of the 
plaintiffs’ witnesses, viz., a sale by Nizam 
Din, but the claims in the previous 
suits were not based on any sale by 
Nizam Din. The previous suits were 
based, as stated already, on 15 different 
sales. In the present suits we do not 
know on what sales the suits are 
really based. The learned counsel for 
the appellants were unable to point 
out any such evidence on this record. 
The Courts below seem to have over¬ 
looked this point. It may be tliat tliis 
argument was not advanced in tlie 
Courts below, but that would not, I 
think, debar the defendant from raising 
it, when there was a clear plea and an 
issue covering it. The record does not 
show that the plea was ever given up. 

The question whether all the neces¬ 
sary requisites for the application of 
the rule of res judicata are established 
by the evidence on the record is purely 
a question of law and I see no reason 
why the defendant should not be per¬ 
mitted to raise it now, even if it was 
not raised in the Courts below when it 
is patent on the facts appearing on the 
record. The rule of res judicata is a 
technical rule and is rather a liard one' 
especially in the circumstances ojf ^ the 
present cases as the previous decisions 
were ex parte. It was, therefore, in¬ 
cumbent on the plaintiff to prove strict¬ 
ly all the necessary conditions for its 
application before he could take ad¬ 
vantage of tliat rule. I hold that it is 
not established on the record that the 
subject-matter of the present suits is 
identicai with those of the previous 
suits. I dismiss the appeals, but in view 
of all the circumstances I leave the 
parties to bear their costs in this Court.. 

K.S. Appeal dismissed. 

^ A. I. R. 1933 Lahore 609 

Addison, J. 

Bodhal Mal —Plaintiff—Appellant. 

v. 

Ramji Das and others —Defendants 
Bespondente. 

Second Appeal No. 1294 of 1932, 
Deoided on 25th April 1933. from decree 
of Dist. Judge, 'Ambala, D/- 30th May 
1932. 
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Registration Act (1908), S. 50—Mort¬ 
gagee under prior unregistered deed giving 
notice to later mortgagee at time of registra¬ 
tion of his prior deed—Later mortgagee can¬ 
not claim priority over former—Transfer of 
Property Act (1882), S. 59. 

A mortgagee under a registered mortgage-deed 
cannot claim priority if the mortgagee under a 
prior nnregisterod mortgage-deed appears before 
the ^ub-Kcgistrar and gives notice of his prior un¬ 
registered document at the time -when the later 
mortgage-deed is presented for registration. And 
if the l;iter mortgage-deed is executed simply 
consolidating previous deeds with much interest 
added and no actual money passes, such a notice 
given by the prior mortgagee is equally valid, and 
the rule, that notice acquired after payment of 
inonev is immaterial, is not vitiated: 30 All 238 
and AIR 1929 Lah 500, Rel on. LP 610 C 1, 2] 

Ilarbhajan Das —for Appellant;. 

Balwant Dai —for Respondents. 

Judgment .—Ramji Das obtained from 
Bachna an unregistered mortgage-deed 
with respect to one house on 21st 
March 1929. Later, he sued for sale 
of the house and obtained the usual 
mortgage decree for sale on 19th May 
1930. Rodhal Mai objected to the sale 
of the property on the ground that it 
was one of two houses mortgaged to 
him by Bachna by a registered deed 
dated 14th February 1930. His ob¬ 
jections were dismissed and the property 
was sold to Munshi. Rodhal Mai then 
brought a suit against Ramji Das de¬ 
cree-holder, Munshi, the auction- pur¬ 
chaser and Bachna, judgment-debtor 
and mortgagor, for a declaration that 
Ms mortgage should have priority. His 
suit was decreed by the trial Court, 
but the lower appellate Court accepted 
the appeal and dismissed the plaintiff’s 
suit. Against tMs decision the plaintiff 
has preferred this second appeal. 

The mortgage-deed relied upon by 
the plaintiff was written and registered 
on 14th February 1930. When it was 
presented for registration, Ramji Das 
appeared also before the Sub-Regis¬ 
trar and gave notice of Ms prior un¬ 
registered document. According to 
Khiali Ram v. fiimmata (1), this was 
sufficient notice. The EngUsh rule is 
tliat notice acquired after payment of 
the money is immaterial: see A. /. R. 
1929 Lah. 500. In the present case no 
money was paid. The plaintiff mort¬ 
gagee had three prior unregistered 
mortgage-deeds in Ms favour, but ap¬ 
parently they were obtained from Bah- 
chna when he was a minor though tMs 
I has not been finally determined. The 
I mortgage-deed in Ms favour dated 14th 
February 1930, only consolidates the 

1. (1908) 33 All 238=1903 AWN 99=5 A Ij J 
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first tM'ee deeds and adds much interest,. 
no money passing. In these circum-j 
stances it seems to me that the plain-! 
tiff completed the transaction by regis-; 
tering the document with fuU notice of ■ 
the prior unregistered mortgage. In! 
my judgment therefore the suit was' 
properly dismissed and I dismiss the - 
appeal with costs. I 

v.s. Appeal dismissed, 

A, I. R. 1933 Lahore 610 
Shadi Lal, C. J. and Broadway, J.. 

Maliil and a^iotlier —Appellants. 

V. 

Narindar Singh —Respondent. 

Letters Patent Appeal No. 59 of 
1928, Decided on 13fch February 1933. 

Punjab Tenancy Act (1887), S. 77 (d) —. 
Suit by tenant in possession to establish right: 
as occupancy tenant against landlords is. 
cognizable by Revenue Court. 

Where persons are admittedly tenants in* 
possession, and they seek to establish their right 
to hold the property as occupancy tenants on the 
ground of inheritance against their landlords,, 
the suit comes within the ambit of Cl. (d), S. 77, 
and is consequently cognizable by a Revenue. 
Court. LP 610 0 23. 

Skamair Chand —for Appellants. 

Mehr Chand Mahajan — for Respon¬ 
dents. 

Shadi Lal, C. /.—The dispute in this^ 
case relates to the occupancy holding of 
one Hira, and the question for con¬ 
sideration is whether the suit, wMch was. 
brought by the plaintiffs claiming to be; 
Ms reversioners against the proprietors, 
of the land, is cogni^ble by a Civil 
Court. Now, the plaintiffs in their plaint,, 
which they presented to the Revenue; 
Court, admtted that they had entered, 
into possession of the land as tenants, 
and they cannot now repudiate that ad¬ 
mission and claim to in possessioni 
of the property in some other capacity- 
They are admittedly tenants in posses¬ 
sion, and they seek to establish their 
right to hold the property as occupancy 
tenants on the ground of iniheritance.. 
Their right is contested by the defen¬ 
dants who are admittedly their land¬ 
lords. 

U pon the facts of the present <^f^L 
I concur with the Single Judge w j 
holding that the suit comes within the; 
ambit of Cl. (d), S. 77, Punjab T^-1 
ancy Act, and is consequently cognizable f 
by a Revenue Court. The appeal is • 
accordingly dismissed with costs. 

Broadway, /.— I concur. 

R.K. Appeal dismissed,. 
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Jai Latj and Agha Haidar, JJ. 
Muhammad Din — Plaintiff—Appel¬ 
lant. 

V. 

Gurlahhsh Singh and another —Defen¬ 
dants—Bespondents. 

Second Appeal No. 2295 of 1926, 
Decided on 11th April 1933, from decree 
of Addl. Dist. Judge, Lyallpuv, D/-7th 
June 1926. 

Limitation Act (1908). S. S —Parly should 
not suffer by laches of Court. 

No litigant party can suffer on account oi the 
laches or delay of the Court or its officers. 

LP 611 C 2] 

Badri Das —for Appellant. 

Aff/ta Haidar, J. — This secondappeal 
arises out of a suit instituted in the 
Court of a Subordinate Judge at 
Lahore, on 3rd May 1923, by the 
plaintiff, who is an ironmonger of 
Lahore, against the three minor defen¬ 
dants whose father Kapur Singh, carried 
on business at Toba Tek Singh in the 
district of Lyallpur, for the recovery of 
a sum. of Rs. 2,295 being the price of 
goods supplied by him to Kapur Singh. 

On 25th March 1924, the Subordi¬ 
nate Judge, Lahore, held that he had 
no local jurisdiction to try the suit and 
therefore ordered the plaint to be re¬ 
turned to the plaintiff for presentation 
to the proper Court. The plaint was not 
actually returned to the plaintiff by tlic 
office of the Subordinate Judge at 
iJahore until 10th April 1924. On that 
date the Courts at Lyallpur happened 
to be closed on account of an epidenuc 
of plague in that district. The plaint 
was presented therefore on 22nd April 
1924. at Lyallpur, on the re-opening of 
the Courts. It is admitted that, if allow¬ 
ance is made for the period between 
25th March 1924, and 10th April 1924 
the plaintiff’s suit would be within limi¬ 
tation. The learned Judge of the lower 
appellate Court was of opinion that 
the plaintiff was remiss in not trying 
to obtain the plaint from the office ofjf 
the Subordinate Judge at Lahore, earlier 
than 10th April 1924, when it was 
actually returned to him. In this view 
the Additional District Judge appears 
to be in error. No date was fixed by 
the Subordinate Judge when he passed 
his order on 25th March 1924, on 
which the plaintiff should ask the office 
to hand over the plaint to him, in 
pursuance of the order retimung the 
plaint under O. 7, R. 10, Civil P. C. 
Under t^se circumstances, if the office 
was dilatory in keeping the plaint in 
possession during all this interval 
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betv'een 25th March 1924, and 10th 
April 1924, the appellant cannot be 
held responsible. A number of cases 
were cited by the learned counsel for 
the appellant, but it is not necessary 
to discuss them here because the general 
principle is well understood that no 
litigant party can suffer on account of 
the laches or delay of the Court or 
its office. This being my view, in my 
judgment, the Courts below were not 
justified in throwing out the plaintiff’s 
suit as barred by Limitation. 

I would therefore allow this appeal 
and, setting aside the decrees of the 
two Courts below, remand the case, 
under O. 41, R, 23, Ci\il P. C,, to 
the trial Court for decision on the 
merits. As tliat appeal had been dis¬ 
posed of on a preliminary point and 
the decision of the Court below has 
been set aside, the appellant is entitled 
to a refund of the court-fee paid on 
his memorandum of appeal in this 
Court, and I would order accordingly- 
Costs of these proceedings would abide 
the result. 

Jai Lai, J. —I agree. 

K S. Appeal alloiced. 

A. I. R. 1933 Lahore 611 (2) 

Bhide, j. 

Milaxoa —Vendee—Petitioner. 

V. 

Kesar Das and anoi/ier—Auction-pur- 
chasers—Opposite Parties. 

Civil Bevn. Petn, No. 198 of 1932, 
Decided on 12th October 1932, from 
order of Dist. Judge, Mianwali, D/- lOth 
March 1932. . o > 

Provincial Insolvency Act (1920), Ss. 4 
and 75 —Receiver reporting that some alie¬ 
nations by insolvent were fictitious—Court 
refusing to consider question under S. 4— 
Saleable interest of insolvent sold — Pur¬ 
chasers applying to consider question of 
title—Issues on merits framed—Revision is 
incompetent as appeal with leave was com¬ 
petent. 

During the course of insolvency proceedings 
the Receiver reported that certain properties bad 
been fictitiously alienated by the insolvent and 
requested the Court to go into the question 
under S. 4 and restore possession of the proper¬ 
ties to him. The Court did not go into the 
question, but purporting to act under sub-S. (3), 
S. 4, ordered that the saleable interests of the 
insolvent in the properties be sold. The proper¬ 
ties were accordingly auctioned. Subsequently 
the auction-purchasers applied to the Court for 
the question of title being inquired into and 
possession restored to them. A preliminary 
objection that the Court had already decided and 
that it would nor inquire into the matter under 
S. 4 was overruled and issues on merits were 

framed: 


. Milawa Bam v. Kesar Das 
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Held', that no petition for revision was com¬ 
petent as an appeal by leave of the Court was 
competent under S. 75. LP G12 C 13 

M. L. Batra —for Petitioner. 

Nand Lai —for Opposite Parties. 

Order. — Civil Revisions Nos. 198, 
199 and 2G8 of 1932, are connected 
and will be disposed of together. Dur¬ 
ing the course of insolvency proceed¬ 
ings the receiver reported that certain 
properties had been fictitiously alienated 
by the insolvent and requested the Court 
to go into the question under S. 4, 
Provincial Insolvency Act, 1920, and 
restore possession of the properties to 
him. The Court did not go into the 
question, but purporting to act under 
sub-S. (3), S. 4 of that Act, ordered 
that the saleable interests ot the insol¬ 
vent in the properties be sold. The 
properties were accordingly auctioned. 
Subsequently the auclion-purcltasers ap¬ 
plied to the Court for the question of 
title being enquired into and possession 
restored to them. A preliminary ob¬ 
jection was raised that the Court had 
already decided that it would not enquire 
into the matter under S. 4. Tliis ob¬ 
jection was however overruled and issues 
on merits were framed. Petitions for 
revision of tliis order have been now 
presented to this Court on behalf of 
the alienees. Dr. Nand Lai appearing 
for the auction-purchasers^ lias raised 
two preliminary objections viz.: (1) tl^t 
the orders in question were of an in¬ 
terlocutory nature and therefore no peti¬ 
tion for revision is competent and (2) 
that an appeal by leave of the Court 
was competent under S. 75, Provincial 
Insolvency Act, and for that rea^n 
also the present petitions, for revision 
cannot be entertained. 

As regards the first point, it is 
perhaps possible to look upon the orders 
in question as being passed in a 
within the meaning of S. 115, Civu 
P. C., as the question of title raised 
under S. 4 was an independent matter 
which the Court had to decide apart 
from the general insolvency proceed¬ 
ings. Leaving that aside however the 
second objection appears to me to he 
sound. The learned counsel for the 
petitioners had also to concede that an 
appeal with the leave of Court was 
permissible under S. 75, Proymc^l 
Insolvency Act. He admitted that he 
had overlooked the point and prayed 
that the present petitions be treated as 
appeals. I do not see however any 
adequate ground for adopting this 
course. The Insolvency Court had un¬ 
doubtedly jurisdiction to decide the 
question of title under S. 4. The only 


point raised in the petition is, whether 
the Insolvency Court, having first passed 
an order under S. 4 (3) that the sale¬ 
able interests of the insolvent in the 
properties be sold, could subsequently 
proceed to decide the question of title. 
The point is only of a technical nature. 
and I am unable to see that the peti¬ 
tioners will in any way be prejudiced. 

I therefore uphold the second pre¬ 
liminary objection referred to above, 
and dismiss the petitions for revision. 
In view of all the circumstances I leave 
the parties to bear their costs. 

B.K. Peti tion dismissed. 

A. I. R. 1933 Lahore 612 
Tek Ghand, J. 

Ismail and —Plaintiffs—Appel¬ 

lants. 


V. 

Mt. Amiran and others —Defendants 
Respondents. 

Second Appeal No. 253 of 1932, De¬ 
cided on 20th October 1932, from decree 
of Dist. Judge, Jhelum, D/- 12tb Novem¬ 
ber 1931. , 

Custom (Punjab)— Will—Kafaut of Chakwal 
Tahsil—Will by sonless proprietor to daughter 

is recognized. xr i. 4 t 

Under custom prevailing among the Kahuts ot 
Tabsil Chakwal, in the Jhelum District a sonless 
proprietor is competent to will away his ances¬ 
tral property to his daughters: 

221 and AIR 1929 Lah 639, Bel on; AIR 1924 
Lah 462; AIR 1929 Lah 146 and AIR 1926 Lah 

71, List! tpcu on 

M. L. Sethi and J. G. Sethi—tor Ap¬ 
pellants. 

Dev Raj Sawhney —for Respondents. 

Judgment. —One Amir Khan, a son¬ 
less Kahut of Mauza Janga, Tehsu 
Chakwal in the Jhelum, District, exe¬ 
cuted a will bequeathing his ancestral 
land to his daughters, defendants 1 to 
3. On his death the daughters took 
possession of the land in accord^ce 
with the will and mutation was duly 
effected in their names. The plam- 
tiffs, who are the nephews of ^ Anur 
Khan deceased, have brought this suit 
for possession, alleging that Amix Knan 
had no power to bequeath his ancestral 
land to Ms daughters in the presence ot 
near agnates, like the plaintiffs. Ihe 
suit has been dismissed by ^oth tne 
Courts below on the ground that it naa 
been established that under custom pre¬ 
vailing among the Kahuts of 1^*" 
Chakwal, a sonless proprietor is com¬ 
petent to will away his ai^ptrM 
r>erty to his daughters. The learned 

District Judge has however granted a 

certificate vSder S 41 (3),, Punjab 

Courts Act, to enable the plaintins to 
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prefer a second appeal to this Court, 
and both counsel have addressed me 
at length on the evidence bearing on 
the point and the previous judicial de¬ 
cisions, of the CMef Court and this 
Court. 

The answer to question 78 of Talbot s 
Customary Law of the Jhelum District 
is no doubt against the power to make 
such a will, and there is an initial pre¬ 
sumption in favour of its correctness. 
This entry was however considered at 
length by a Division Bench of this Court 
(Leslie Jones and Wilberforce, JJ-), 
in Mahomed Khan v. Mt. Kesran (1) 
where it was definitely found that 
among Kahuts of Chakwal a sonless 
proprietor had the power to make a 
free disposition of his ancestral land to 
his daughter in the presence of his 
brothers or other collaterals. Before 
me Mr. Madan Lai Sethi contended 
that Mahomed Khan v. Mt. Kosran \V) 
was a case of a gift and not a will as 
described in the headnote, and in sup¬ 
port of this contention he referred me 
to certain observations of Mr. Jaswant 
Rai, District Judge, in two cases de¬ 
cided by him on 22nd November 1929, 
and 1st January 1930, copies of wlucli 
are on the record (Ex. P-3 and 
Ex. P-4). In order to venfy this tact 
I sent for the paper-book of the case, 
reported as Mahomed Khan v. Alt. 
Kesran (1) and found that this p- 
sumption was erroneous. It is clear tliat 
the alienation there in dispute was a 
will made by a sonless Kahut of Mauza 
A.dliarw 2 *l tlie ChakwAl T^tisil in 
favour of his daughters. It also ap¬ 
pears that in that case a very full 
enquiry on the question of custom v/as 
made and the matter discussed at great 
length by the District Judge (Mn 
Prenter) and the Judges of the High 
Court. The case has therefore a very 
important bearing on the point before 

us. . c 

The question again came up lor con¬ 
sideration in a recent case reported as 

Hadayat v. Alaf Din (2) 

Lai, J., concurring with Mahomed Khan 
V. Mt. Kesran (1), refused to follow 
the riwajiam and upheld the power of 
a sonless Kahut of Jhelum District to 
will away his ancestral property to near 
relations between whom and the ahenor 
there existed a special tie» 
pondents have produced a copy of the 
judgment of Diwan Sita Ram, Senior 
Subordinate Judge, Jhel^,, dat^ 5th 
March 1927, (Ex. D- 2 ), in which a 
will of ancestral pr operty in favour of 
"5 atR. 1921 Lah 221^62 I Q 841^2 170» 

fl*. ATR 1929 Iifth 689=1191 C 768. 
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the daughter was upheld as agaist near 
collaterals. Similar instances of the same 
custom are found in Exs. D-3 and 4 
which are decisions of Sheikh Moham¬ 
mad Hussain, Subordinate Judge, and 
Mr, Martineau, Divisional Judge, Ra¬ 
walpindi, dated 15th December 1928 
and 11th October 1913, respectively. 

It may also be noted tliat the nwaj- 
iam is not in favour of gifts of ances¬ 
tral property by Mussalman sonless pro¬ 
prietors in favour of their daughters to 
the exclusion of near collaterals. But 
there are numerous judicial decisions in 
which a custom, upholding such gifts 
has been found: see Fazl v. ^i-^hag- 
bari (3). Sher Jang v. Ghulam Mohiud- 
din (4), Hasan v. Jahana (5) and 
Hayat v. Mt. Gullan ( 6 ). For the ap- 
pellants, Mr. Madan Lai lias strongly 
relied on Mt. Rakhi v. Baza^ ( 7 ) and 
a Single Bench decision of 
stream, J., in A. /- /?•_ 1929 Lah. 

The former however is a case among 
Awans and the learned Judgp, who 
decided tliat case, took particular caie 
to restrict the effect of their _ judgrnent 
to Awans only. Judicial decisions relat¬ 
ing to Awans are not uniform and as the 
parties to this litigation do not belong 
to that tribe I do not think it necessary 

to discuss them in detail. . 7 * 

1929 Lah 146 is also distinguishable 
on the ground that the will in that case 
was in favour of a second cousin and 
not the daughter, and Mahomed i^han 
V. Mt. Kesran (1) was not referred to. 
If the case is therefore to be confined 

to a will in favour of a second c^^sm U 

is not strictly in point. If however it. 
is to be taken as a judicial pronounce- 
iLnt against the power of a sonless 

Kahut to gift the 
his daughter I must 

to follow it in preference to the weu 
considered earlier decision in MaJiotned 

Khan v. Mt. Kesran (!)• ^ ^ 

The appellants’ counsel further refer¬ 
red me to A. /. R- ^ 

that was a case in which a Kahut pro¬ 
prietor had gifted ancestral property to 
his daughters in the presence of 
own sons. The case has obviously na 
bearing on the point before n^. ine 
whole question of the power of a son¬ 
less Mussalman of Jhelum District to 
bequeath ancestral proi^rty and the 
effect of the entry in Talbot s riwaji^ 
has been recently considered by Aum 
son, J., in Mt. Nadran v. Mahon^ d- 

4. (1904) 22 P R 1904=40 P f* B 1904. 

6 . 1904) 71 P B C 98?--87 P » 1918- 
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Husain (8; who has held that notwith¬ 
standing the entries in the riwajiam. the 
power to bequeath exists as much as 
the power to gift inter vivos, 'i he oral 
evidence on tlic record is inconclusive 
and not based on any well-ascertained 
instances. 'I'lic plaintiffs’ own witness 
Lai Khan. (P. W. 1), however ad¬ 
mitted that ‘’custom of Wills prevailed 
at one time,” but he stated tliat it liad 
been ‘ abrogated about five years ago.’' 
It is hardly necessary to say tliat the 
custom, if it existed formerly could not 
be validly abrogated merely because the 
witness was not aware of its exercise for 
a few years. After careful consideration 
(ot the evidence on the record and the 
I arguments addressed to me, I see no 
reason to dissent from the conclusions 
of the learned Judges of the Courts 
'below and dismiss this appeal with 
costs. 

K.K. _ Ap peal dismissed. 

8. AIR 1931 Lah 450=132 I C 209. 
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Jai Lad, J. 

j\Ioha77imacl Yaqub —Plaintiff—Appel¬ 
lant. 

V. 

^loham^nacl Fatal —Defendant — Res¬ 
pondent. 

Second Appeal No. 1705 of 1932, 
Decided on 29th March 1933, from de¬ 
cree of Dist. Judge, Ambala, D/- 4th 
August 1932. 

Civil P. C. (1908), S. 11—General principles 
cannot override express provisions of S. 11—> 
Court deciding previous suit not having juris¬ 
diction to try later suit—Decision in former 
suit does not operate as res judicata. 

General principles cannot bo invoked to over¬ 
ride the express provisions of S. 11. Hence where 
a subsequent suit is not cognizable by the Court 
which decided the previous suit, the decision in 
the former suit does not operate .as res judicata ; 
AIB 1931 Lah 207; AIR 19*^2 Cal 271; 29 Cal 
707; Am 192G Lah C03 and 070; 103 I C 623 and 
AIR 19.30 Lah 501, Ref. fP 614 C 21 

Achhru Fam —for Appellant. 

M. C. Mahajan —for Respondent. 

Judgntent. — The dispute in this 
second appeal is between two brothers, 
The appellant instituted the suit out 
of which this second appeal lias arisen 
for recovery of arrears of rent and foT 
a declaration that he was the owner of 
the house in dispute by virtue of a 
partition effected between the two 
brothers on 10th November 1919, and 
that after the partition he had rented 
a portion of the house to the defendant,, 
but the latter was denying the factum, 
of the 'partition and consequently the 


title of the plaindff' to the house and 
had also refused to pay the rent. The 
suit was also for possession ot tliat por¬ 
tion of the house which was alleged to 
have been rented to the defendant and 
was admitted to be in his possession. 
The defendant denied the factum, of 
partition and further contended that the 
suit was barred by res judicata. It 


appears that previously the plaintiff had 
instituted a suit for possession of that 
portion of the house wMch was in de¬ 
fendant’s possession as a tenant accord¬ 
ing to the plaintiff’s allegation and also 
for recovery of the balance of rent. 
T^t suit was dismissed on the ground 
that the relationship of landlord and 
tenant had not been established. The 
District Judge has held that if it was 
open to him to find wliether or not 
there had been a partition between the 
two brothers he would have answered 
the question in the affirmative, but as 
in the previous case this matter was put 
in issue and the plaintiff’s suit was dis¬ 
missed he was precluded by rule of 
res judicata from deciding the question. 

It was conceded before me and it 
appears to have been conceded in the 
Courts below that the present suit was 
not cognizable by the Coun which de¬ 
cided the previous suit. The learned 
District Judge however relying upon 
Sdhibzadi Begam v. Mahomed Vrmr 
(1) lias applied the rule of res jumcata. 
In tliat case it was held that S. 11, 
Civil P. C., was not exhaustive and that 
the rule of res judicata may be mv^ed 
under general principles of law. Ite 
case appears to support the view ot the 
District Judge. Gokiil Mand^r v. Pud- 

mojiund Singh (2) and 
Manohar Lai v. Lachmi NarainOaurt 
Shankar (3), a judgment of a Division 
Bench of this Court, Hasam Sah v. 
Ghulam Nabi (4), by a Judge in Cum¬ 
bers of this Court, and A. /- 
Lah. 501, a judgment of a Division 
Bench of tliis Court, however seem to 
lay down that the general prinaples 
cannot be invoked to override the ex¬ 
press provisions of S. 11. That section 
clearly provides that the bar by r^ 
judicata would not operate unless W 
Court which decided the previous suit 
had jurisdiction to try the later 
A /. /?• 1932 Cal. 271 and A. /■ A. 
1931 Lafi. 207, do not appear to 
materially assist the respondent • In my 
opinion the present suit was not barrea 
by the rule of res judicata, and, m view 

T. AIB 1926 Lah 003=96 I C 1002=8 Lah 16. 

2. (1902) 29 Cal 707=29 I A 196 (PC). 

3. AIR 1926 Lah 670=96 I C 910. 

4. (1928) 108 1 C 623. 
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of the finding of the District Judge, I 
.accept this appeal and setting aside the 
decree of the Courts below grant the 
plaintiff a decree for possession and 
declaration prayed for, but dismiss the 
:suit for the recovery of rent or com¬ 
pensation for use and occupation. The 
parties shall bear their own costs 
Jthroughout. 

K.s. Appeal accepted, 

A. I. R. 1933 Lahore 615 

Bhieb, J. 

Basheshar Bass —Plaintiff—Appellant. 

V. 

Diwan Chand and Defendants 

—^Respondents, 

Second Appeal No. 751 of 1931, De¬ 
cided on 10th April 1933, from order of 
"Senior Sub-Judge, Lahore, D/-21st Janu¬ 
ary 1933. , . 

(a) Civil P. C. (1908), O. 43. R. 1 (u)—No 
distinction i« made between partial and total 

remand. . ,0 

No distinction seems to be recognized in O. 43, 
R. 1 (u), between a partial and a total remand of 
the case. Hence an appeal is competent from an 
order remanding a case even though the whole 
•of the remand order is not challenged but only 
•certain findings which have gone against the ap* 
pellant. LP6I6CII 

(b) Limitation Act (1908), Art. 120—Ar¬ 
ticle 120 is only residuary article. 

Article 120 being a residuary article, will not 
Apply if there is any other provision in the Act 
applicable to the case. IP 010 C 21 

(c) Limitation Act (1908), Art. 109—Suit* 
^or mesne profit* wrongfully received by de¬ 
fendant—Limitation run* from dale of re- 
■ceipt of such profit*. 

In a suit for recovery of mesne profits wrong¬ 
fully received by the defendant, limitation runs 
from date of receipt of such profit by defendant 
*nd not from date of decision as to question of 
title of the plaintiff : 86 Cal 209; AIB 1916 P O 
•96; AIR 1924 Cal 600 and 11 All 47, Dist-, AIR 
1926 Cal 68 and AIR 1927 All 446, Ref. 

[P 617 C 21 

(d) Interpretations of Statute*—Clear and 
unambiguous language should be given effect 
'*0. 

When the language of a statute is clear and 
unambiguous, it must be given effect to apart 
•from considerations of possible inconvenience or 
ihaidship. LP 617 C 2] 

. I' (c) Limitation — Question must be deter- 
-mined on language of statute. 

The question of limitation should be deter- 
.minfid primarily on the language of the statute. 

LP617 0 21 

(I) Limitation Act (1908), S. IS—Plaintiff 
;t>urclia*ing property at auction sale—Objec¬ 
tion by defendant—Plaintiff held entitled 
• only to 1/3 property — Declaratory suit by 
both and plaintiff held to be entitled to 
*whple property—Plaintiff obtaining posses- 
ialoB of property but delivery of possession 
: .^^tayed by stay order obtained by defendant 


—Such stay does not extend time for suit by 
plaintiff for recovery of mesne profits wrong¬ 
fully received by defendant. 

Plaintiff purchased certain property at auction 
sale. Objections were raised by dofend.ant and 
it was held that plaintiff was entitled only to 
1/3 of the property. Both parties filed declaratory 
suit and the plaintiff was held entitled to the 
whole property and the defendant’s suit was dis¬ 
missed. Plaintiff obtained possession of the pro¬ 
perty but delivery of possession was twice stayed 
by stay order obtained by the defendant. In a 
suit by plaintiff for mesne profits wrongfully re¬ 
ceived by the defendant: 

Held : that the stay order did not extend the 
time under S. 15 as there was nothing to prevent 
the plaintiff from filing the suit for mesne 
profits even though the question was not decided. 

(.P 617 0 2; P CIS C 1] 
(g) Limitation—Extension cannot be allow¬ 
ed on equitable consideration. 

Plaintiff cannot be allowed any extension of 
time to save limitation merely on equitable con¬ 
sideration unless the extension is provided for by 
thestatute : AIR 1920 Mad 1 {FB) and.4/B 1924 
Lah 40. Ref. LP G18 0 H 

(b) Practice—New plea—New point cannot 
be raised in second appeal. 

A point not taken in the trial Court nor even 
in the memorandum of a^jpeal iu the lower ap¬ 
pellate Court cannot be allowed to be taken for 
the first time at the stage of second appeal. 

LP 6ib C 21 

Shamair Chand and Rama Nand 
for Appellant. 

JIT. C. Mahajan and Manohar Lai 

Sachdev —for Respondents. 

Judgment. —The material facts of the 
case giving rise to this appeal are 
briefly as follows: In the course of 
execution of a decree obtained by 
Messrs. Mul Chand & Co., against 
Narpat Rai father of the defendants, 
Nikka Mai, father of the plaintiff, pur¬ 
chased a house at an auction-sale and 
the sale was confirmed on 27th May 
1917. Objections were raised by the 
defendants and eventually it was held 
on 30th August 1918, that Nikka Mai 
was entitled to get l/3rd share in the 
house only. Both parties then filed 
declaratory suits to establish their 
rights. These resulted in conflicting 
decrees, which were set aside by the 
High Court and the cases were re¬ 
manded for re-decision. Ultimately on 
26th May 1926, the plaintiff was de¬ 
clared the sole owner of the house by 
virtue of the auction-sale and the suit of 
the defendants failed. On 8th March 
1927 the plaintiff obtained possession of 
the house. In the course of tliis litiga¬ 
tion the defendants obtained stay of 
delivery of possession twice, once by the 
Subordinate Judge on 6th November 
1919 and later on during the pendency 
of appeals in the High Court on 3rd 
January 1920. 


a 
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After the plaintifT obtained posses¬ 
sion on 8th March 1927, he made an 
application to the executing- Court for 
recovery of mesne profits from 27th 
May 1917 to 8th March 1927. This 
claim was allowed for the period sub¬ 
sequent to 3rd January 1920 and the 
plaintiff was directed to bring a suit 
for recovery of mestie profits from 27th 
May 1917 to 3rd January 1920. As 
a result of this order the plaintiff insti¬ 
tuted the present suit on 8th January 
1929 which has given rise to this ap¬ 
peal. It may be mentioned here tliat 
the order of the c.xecuting Court award¬ 
ing mesne profits for the period subse¬ 
quent to 3rd January 1920 was even¬ 
tually set aside by this Court, on 
certain grounds which liave no 
bearing on the present appeal. The 
present suit was for recovery of mesne 
profits from 27th May 1917 to 3rd 
January 1920 only. It was dismissed 
by the trial Court as time barred under 
Art. 109, Limitation Act, but on appeal 
the learned Senior Subordinate Judge 
held that the claim was within time 
vdth regard to the l/3rd portion of the 
house for. the period from 6th Novem¬ 
ber 1919 to 3rd January 1920 and re¬ 
manded the case for re-decision after 
assessing the mesne profits for the said 
period. From this decision the plaintiff 
has appealed. A preliminary objection 
is raised that the appeal is not com¬ 
petent, as the plaintiff is not challenging 
the whole of the remand order, but only 
certain findings which have gone against 
him. No authority was cited in support 
of the contention tand in view of the 
wording of O. 43, R. 1 (u), it does 
not seem to me to have force. It 
is conceded tliat an appeal would have- 
been competent if the learned Senior 
Subordinate Judge had himself passed 
a decree instead of remanding the case. 
No distinction seems to be recognized 
in O. 43, R. 1 (u) between a partial 
and a total remand of the case. I over¬ 
rule the preliminary objection. 

On merits, the main point for deter¬ 
mination is the article of the Limitation 
Act, applicable to the case. The learn¬ 
ed Senior Subordinate Judge’s findings 
in tliis respect are not very clear, but 
he appears to have held that the plain¬ 
tiff was entitled to recover mesne pro¬ 
fits for the period from 6th November 
1919 to 3rd January 1920, because 
delivery of possession during this period 
was stayed by the Court, and that 
Art. 120 applied to the case as the 
profits for this period were realized 
“not under a claim of title which was 
subsequently discovered as untenable, 
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but on account of the injunction 
of the Court.” The learned counsel 
for the appellant’s contention is that 
the whole of the claim was within time 
under Art. 120, Limitation Act, as the 
cause of action arose only after the final 
decision as to the question of the title 
of the plaintiff in 1926 and delivery of 
possession to him in pursuance thereof. 
The learned counsel for the respondents 
on the other hand contended that 
Art. 109 clearly applied and as time 
began to run from the date when the 
profits were received, the whole claim, 
for the period from 27th May 1917 to 
3rd January 1920 was time-barred. 
The respondents had not filed any ap¬ 
peal or cross-objection against the order 
of the learned Senior Subordinate Judge, 
as they did not think it worthwhile to do 
so in view of the small period for which, 
mesne profits were decreed. But accord¬ 
ing to the contention of the learned coun¬ 
sel the trial Court’s decision dismissing 
the suit was perfectly correct. The 
learned counsel for the appellant dis¬ 
puted the appelicability of Art. 109,. 
but further urged that even according 
to that article time wduld begin to run 
only when the mesne profits were re¬ 
ceived and that the defendants had not 
shown that the profits were received 
more than three years before the suit. 

As regards the choice between 
Arts. 109 and 120, Limitation Act, it 
is perfectly clear that the latter article 
being a residuary one, will not apply, 
if there is any other provision in the 
Act applicable to the case. Art. 109ii 
governs suits for “profits of immovable 
property belonging to the plaintiff which, 
have been wrongfully received by the 
defendants,” and seems to be clearly ap¬ 
plicable to the circumstances of the 
present suit. The learned counsel for 
the respondent contended that it would 
be inequitable to hold that the cause or 
action accrues in such a case when the 
question of title is finally decided between 
the parties. He relied chiefly on Lakhan 
Chandra Sen v. Madhu Sudhan Sen (1) 
the decision on the question of Uraita- 
tion which was upheld by their Lord- 
ships of the Privy Council in Nritya-- 
moni Dassi v. Lakhan Chandra (2), 
and certain observations of the learned 
Judges of the Calcutta High Court ui 
Dwijendra Narain v. Jogesh Chandra. 
(3) and of their Lordships ot the Frivy 
Council in Bassu Knar v. Dhum Singh 

1. (1903) 35 Cal 209=7 C L j£69=12 O W K 

326. • 

2. AIB 1916 P 0 96=33 I C 462=86 I 0 299— 

43 Cal 660 (PC). 

3. AIR 1924 Cal 600=79 I C 620. 
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(4). The first of these cases was one 
in which the plaintiffs’ cause of action 
was once satisfied by a decree, which 
was subsequently held to be erroneous 
and was set aside. It was held that 
limitation was suspended during the 
period when the plaintiffs owing to 
satisfaction of their cause of action, 
were not in a position to sue at all. 
No such situation ever arose in the 
present case. The facts in Bassu 
V. Dhum Singh (4) also were very 
different. There an arrangement had 
been arrived at between the parties and 
some land was sold in lieu of a book- 
debt. That sale however was found 
to be unenforceable and it was held 
that when it was so declared a new state 
of things arose and a new obligation 
was imposed upon the debtor and that 
the suit for recovery of the debt was 
within time either under Art. 97, Limi¬ 
tation Act, or by virtue of S. 65, Con¬ 
tract Act. 

The observations of their Lordships 
in this case must be read with reference 
to its facts and their ultimate decision 
and do not help the appellant. The 
third case, viz., Dwijendra Ncrain v. 
Jogesh Chandra (3) was one for re¬ 
covery of possession of land together 
with mesne profits, and there are no 
doubt certain observations in it with 
respect to the starting ix>int of the 
period of limitation which go to some 
extent in favour of the contention of 
the learned counsel for the appellant. 
But it must be pointed out that the 
circumstances of that case also are (hs- 
tinguishable inasmuch as the plaintiffs 
in that case could not have sued for 
possession or mesne profits until the 
question of the registration of certain 
documents in which their title was based 
was first decided. In the present case 
there was no such initial difficulty. The 
plaintiffs, who were out of possession, 
could have at once sued for ixjssession 
and mesne profits upto the date of the 
suit and also for further profits upto 
the date of the decree (cf. O. 20, 
R. 12, Civil P. C.). But for some 
reason or other this course was not 
adopted. 

The rulings relied upon by the learn¬ 
ed coun^l for the appellant have been 
considered in Sarat Kafnini Dasi v. 
Nagendra Nath (5), in which the case- 
law on the subject was reviewed and 
discussed at length by Mukerji, J. It 
was pointed out in that ruling that 
under Art. 109, Limitation Act, the 
starting point of limitation is the time 

4. (1889) 11 AH 47=16 IA 2li=6 Sar 260 (PO). 
: AIR 1926 Cal 66=89 r O 1000. • 


when the profits were received and the 
observations in Dwijendra Narain v. 
Jogesh Chandra (3) with regard to the 
time of the accrual of the cause of 
action are therefore not really relevant 
for the purpose of determining the start¬ 
ing point of limitation under that arti¬ 
cle. The rulings relied upon, by the 
learned counsel for the appellant have 
also been discussed by the Allahabad 
High Court in Rajncharan Saha v. 
Mata Prasad (6), at p. 571 (of 49 AIL), 
which was also a suit for recovery of, 
mesne profits, etc., and in wliich a. 
similar view was taken. The question 
of limitation must be determined pri¬ 
marily on the language of the statute 
and the language of Art. 109 in the 
present instance is perfectly clear and : 
unambiguous. It is a well-recognized 
principle of interpretation ot statutes 
that when the language is clear and 
unambiguous it must be given effect 
to, apart from considerations of pos¬ 
sible inconvenience or hardship. It 
seems therefore clear tliat lirnitation 
must be held to have commenced to; 
run when the mesne profits were re- ■ 
ceived by the respondents. 

It was next urged on behalf of the 
appellant that: (i) the learned Senior 
Subordinate Judge has given no finding, 
as to when the mesne profits were re¬ 
ceived and; (ii) that even if the period of 
limitation began to run when the mesne 
profits were received, the running of 
that period was subsequently^ suspended 
when execution was stayed first by the 
order of the Subordinate Judge ort 
6th November 1919 and later on by 
the High Court on 3rd January 1920. 
As regards the latter point the stay 
order merely related to the delivery of 
possession and was no bar to the insti¬ 
tution of a suit for mesne profits. The 
cause of action for recovery of those 
profits was accruing every time these 
profits were received by the defendants 
and the only way the plaintiff could 
keep the claim within limitation was 
apparently by instituting suits for re¬ 
covery of the profits within three years 
of the receipt of the same by the i 
defendants. It is true that the question 
of title itself was being litigated, but 
as pointed out already, the plaintiff could 
have claimed possession and mesne pro¬ 
fits also in the previous suit and as 
he did not do so, the only other course 
open to him was, I think, to institute ^ 
separate suits for mesne profits within 
limitation. These suits would have been 
probably stayed pending decision ofg 
the question of title. T his course, though 
ft, Am lflQ7 All 446=102 I 0 96=49 AU 666. 
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inconvenient, was in the circumstances 
,1 necessary to sav'e limitation. The mere 
'j stay of delivery of possession cannot 
^ therefore serve to extend time under 
nS. 15, Limitation Act. Lastly, with 
' I'cfcrcncc to S. 14 of the Act, it was 
urged that the plaintiff was pursuing 
bona fide another remedy by applying 
to the executing Court to award mesne 
profits under S. 144/65, Civil P. C., 
but the period so spent should be de¬ 
ducted. But that application was not 
made till 23rd July 1927 and long 
before that date the plaintiff’s claim for 
recovery of mesne profits for the period 
now in dispute (27th May 1917 to 3rd 
January 1920) had become barred. It 
is not suggested that plaintiff is en- 
• titled to exemption under any other 
I section. It is well-established tliatplain¬ 
tiff cannot be allowed any extension of 
time to save limitation merely on equi¬ 
table consideration unless the extension 
is provided for by the statute : cf. Muihii- 
korakhai Cheity v. A\adarammal (7) 
and Hukam Chand v. Shahabdin (8). 

In the end, I shall deal with the 
learned counsel’s contention that the 
learned Subordinate Judge has recorded 
no finding as to when the mesne profits 
were received and tliat the present suit 
would be witliin time even under 
Art. 109 provided the profits were re¬ 
ceived witliin three years before the 
institution of the suit. As to this point 
; it would be sufficient to say that this 
i contention wliich involves questions of 
ifact does not appear to have been ever 
' raised in the Courts below. The pre¬ 
sent suit was for recovery of mesne pro¬ 
fits for the period 27th May 1917 to 
3rd January 1920, and it seems to 
have been assumed all along that the 
profits were received during or about 
that period. It was apparently never 
suggested that the profits for this period 
or any portion thereof were received 
long afterwards witliin three years be¬ 
fore tills suit, i. e., between about 
1926 and 1929. The trial Court dis¬ 
missed the suit as barred by time under 
;Art. 109, Limitation Act. But even in 
I the memorandum of appeal presented 
to the Senior Subordinate Judge no 
such ground appears to have been put 
forward. Both the Courts below seem 
to have decided the case on the assump¬ 
tion that the profits were received dur¬ 
ing or about the period to which they 
relate and in the circumstances I see 
no adequate ground fo.r allowing this 
point to be raised at this stage. 
77AIRrT920 Mad 1=54 I C 66=43 Mad 165 
(FB). 

8. AIR 1924 Lah 40=71 I C 495=4 Lah 90. 


On the above findings I dismiss the 
appeal, but in view of all the circum¬ 
stances I leave the parties to bear their 
costs in this Court. 

K.S. Appeal dismissed. 
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Bhide, J. 

Bam Niu'as Poddar —Plaintiff—Ap¬ 
pellant. 

V. 

Diwan Chand Parma Nand and others 
—Defendants—Respondents. 

Misc. First Appeal No. 2091 of 1929, 
Decided on 4th April 1933, from order 
of Senior Sub-Judge, Lyallpur, D/- 12th 
June 1929. 

(a) Contract Act (1672), S. 253—Death 
of one partner—Onus of proving that part' 
nership has not dissolved is on party assert- 
^ng it. 

According to S. 253, partnership is dissolved 
on the death of a partner in the absence of a 
contract to the contrary. Hence the burden of 
proving tbe existence of such a contract to show 
that the partnership is not dissolved is on the 
party who asserts it. LI* C 2) 

^ (b) Contract Act (1872), S. 251—Suit 
instituted in name of firm — One partner 
alone has no power to compromise—Civil 

P. C, (1908), O. 23. R. 3. 

A compromise stands on a footing similar to 
arbitration, but should be distinguished from a 
discharge granted in the ordinary course of 
business. Hence although one of the partners in 
a firm can give a valid discharge, he cannot 
compromise a suit instituted in the name of the 
firm unless all the partners assent to it even if 
there is no fraud or conclusion in the compro' 
mise: Crown v. Lewis, 36 W R 480; AIR 1S24 
Sind 41; AIR 1926 Sind 68; 6 I C 63; AIR 1982 
Bom 616 and AIR 1932 Lah 291, Ref. 

LP 620 C11 

Mehr Chand and Bern Baj Mahajan 
—for Appellant. 

Badri Das, S, L. Puri, Jiwan Lai 
Kapur and Kidar Nath — for Respon¬ 
dents. 

Judgment. —Civil Appeals Nos. 2091 
and 2092 of 1929 are connected ap¬ 
peals arising out of two suits arising out 
of business dealing between two firms, 
viz., Messrs. Kesho Ram Poddar of Ka- 
raclii and Messrs. Diwan Chand-Parma 
Nand of Lyallpur. It appears that the 
latter firm acted as commission agents 
of the former firm for some-time m 
the years 1919-20. On the 6th May 
1920, the latter firm sued the former 
for recovery of Rs. 1160-11-3. About 
a year later, i.e. on the^ 18th April 
1931, tlie former firm instituted a surt 
for accounts against the latter. Bom 
the suits were being tried together. A 
preliminary decree was i>assed in the 
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suit for accounts on 13tli May 1922, 
from which an appeal was preferred 
to this Court. Tliis appeal was accepted 
by this Court on 13th February 1926, 
iand the case was remanded with cer¬ 
tain directions. A preliminary decree 
•was once more passed and accounts were 
being examined through a local com¬ 
missioner when a petition was presented 
on 21st September 1928, stating that 
both the suits had been compromised 
and pr§,ying that in accordance with the 
terms of that compromise, the suits be 
•^smissed. In support of the alleged 
x:ompromise a receipt Exhibit D/X dated 
13th September 1928, signed by Kesho 
Ham Poddar a partner of the firm 
^Messrs. Kesho Ram Poddar was pro- 
•duced. This petition was opposed by 
Ham Niwas, who was conducting the 
•suit on behalf of Messrs. Kesho Ram 
Toddar and who alleged that the com¬ 
promise was obtained by fraud and 
•collusion and that in any case Kesho 
Ham, who was alleged to have compro¬ 
mised the suits out of Court had _ no 
power to do so according to law, with¬ 
out the concurrence of the other part¬ 
ners of the firm, including Ram Niwas 
himself who claimed to be a partner. 
It was further alleged that the firm 
'had been dissolved and hence one part- 
mer alone had no authority to act on 
behalf of others. The defendants denied 
that Ram Niwas was a partner at all 
and contended that he had no locus 
standi to dispute the validity of the 
compromise. They further pleaded that 
even if he was a partner, the compro¬ 
mise with Kesho Ram was valid and 
binding on him. The pleadings of 
the parties gave rise to the following 
issues i 

(1) Are there any reasons why the 
receipt exhibited as D/X dated 13th 
September 1928, signed by Kesho Ram 
Poddar, a partner of the plaintiff-firm 
(Kisho Ram Poddar) be not accepted 
and this case and the connected case 
4issmissed? (2) Whether the plaintiff- 
•firm was dissolved and whether the 
■said receipt was passed by Kesho Ram 
after the dissolution? If so, how shall 
it affect the case? 

Evidence of the parties was recorded,, 
but the learned Subordinate Judge 
found it difficult to come to a conclu¬ 
sion on the question whether Ram 
Niwas was a partner of the firm and 
directed Ram Niwas to produce the 
account books of the firm. Ram Niwas 
produced only two books subsequent 
^ the year 1921, and stated that the 
l^or books were not in his possession, 
learned Subordinate Judge, how¬ 



ever. was of opinion that the prior 
books were in his possession and had 
Ixjen intentionally withheld by him. He 
therefore drew a presumption against 
Ram Niwas in this resi>ect and rejecting 
his objections, dismissed both the suits 
on the basis of the alleged compromise. 
From this decision the present appeals 
have been preferred. 

There arc three main points which 
call for decision in these appeals, 
viz. (1) Whether Ram Niwas was a 
partner in the firm Kesho Ram Poddar. 

(2) Whether that firm was dissolved be¬ 
fore the alleged compromise; and 

(3) Whether, in any event, the compro¬ 
mise effected by Kesho Ram is bind¬ 
ing on all the partners of the firm, 
whether it has been dissolved or not. 

As regards the first point, the learned 
Subordinate Judge has shown that the 
oral evidence is unsatisfactory. (.After 
discussing the evidence, his Lordship 
came to the conclusion that Ram Niwas 
has failed to prove that he is a part¬ 
ner in the firm Kesho Ram Poddar. 
and proceeded.) On the above finding 
it is unnecessary to give a decision on 
the other two points; for it Ram Niwas 
is not a partner he has obviously no 
locus standi to object to the compromise 
by Kesho Ram. who was admittedly 
a partner in the firm. But I may briefly 
deal with these points also. As regards 
the question whether the firm, has been 
dissolved, Kesho Ram lias himself ad¬ 
mitted that one Gobind Prasad was a 
partner in the firm, and there is evidence 
on the record to show that this partner 
died about 1922. According to S. 253 
of the Indian Contract Act, a partner¬ 
ship is dissolved by the death of a 
partner in the absence of any contract 
to the contrary. The latter provision 
being in the nature of an exception, the 
burden of proof, would, I think, be on 
the respondents to prove the existence 
of such a contract. No evidence of such 
contract having been adduced by the 
respondents it must, therefore, be held 
that the firm has become dissolved ac¬ 
cording to law, owing to the death of 
Gobind Prasad. 

As regards the last point, the learned 
counsel for the respondents mainly -re- 
Ued on the proposition ot law tliat 
in the absence of fraud or collusion 
one partner of a firm is competent to 
give a valid discharge in respect of 
a debt to the partnership (cf. Diwan 
Chand Parma Nand v. Ramdas Uttarn-' 
chand (1).) It was further urged that 
the dissolutio n of th e firm, would nro t 
1. AIRTm~L^li 186=186 I 0 260=12 Lah 
270. 
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make any difference in this respect in 
view ot the provisions of S. 263 of the 
Indian Contract Act. It was contended 
that if a partner could give a valid 
discharge there was no reason why 
he shoiild not be able to compromise 
a suit as well. In support of this con¬ 
tention reliance was placed on A. /. R. 
1924 Sind 41 and A. /. R. 1925 
Sind 63. The learned counsel for the 
appellant on the other hand relied 
chieffy on certain authorities like Ala- 
Iwincd Akbar v. Dwarka Nath (2), A. 
/. R. 1932 Bom. 516, A. /. R. 1932 
La/i. 291, in which it has been held 
that a partner lias no power to refer 
a dispute to arbitration without the 
concurrence of the other partners. He 
contended that the power to compromise 
stands on a similar footing and that it 
should be distinguished from the power 
to grant a discharge in the ordinary 
course of business. He also referred to 
Lindley on Partnership (9th edition) 
at p. 195 and Halsbury’s Laws of 
England, Vol. 22 at p. 28, where the 
law on the point is thus summed up: 

“In the absence of fraud one partner may 
release a cause of action in which he and bis 
partners are plaintiffs, but he must h«ave express 
authority to consent to judgment, or to submit 
to arbitration or to compromise an action.’’ 

In my opinion the contention of the 
learned counsel that a compromise 
stands on a footing similar to arbitra¬ 
tion and that it should be cUstinghished 
from a discharge granted in the ordi¬ 
nary course of business is sound. The 
power of a partner to grant a dis¬ 
charge is derived from S. 251 of the 
Indian Contract Act; but a compromise 
which involves “give and _ take” and 
re-adjustment of the claim canrmt, 
1 think, be said to fall properly within 
the scope of S. 251. The learned Semor 
Subordinate Judge has held that th^e 
was no fraud or collusion but this, by 
itself, would not, I think, be sufficient to 
render the compromise binding on all 
the partners. Although the suit 
instituted in the name of a firm for the 
the sake of convenience all the partners 
are in reality plaintiffs and if the suit is 
to be adjusted by a lawful compromise 
according to the provisions of O. 23, 
R. 3, Civil Procedure Code, the agree¬ 
ment must, I think, be assented to 
by all the parties concerned. In^.tbis 
aspect of the question, if Ram ^ 
were a partner, the compromise by 
Kesho Ram would, in my opimon, not 
be binding on him. The only authorities 
in point, which the learned counsel for 
the respondents has been able to cit e 

”2. 71910) 6 1 C 68. 


are A. /. R. 1924, Sind 41 and A. 
/. R. 1925 Sind 63. In these cases, 
stress appears to have been laid on the 
fact that the compromise therein was 
made by the managing partner. In the 
present instance, Kesho Ram who has 
been at Calcutta for some years was 
evidently not a managing partner. More¬ 
over it appears tliat in A. I. R- 1925 
Sind 63, there was a difference of 
opinion between the learned Judges of 
the Bench and the matter had been re¬ 
ferred to a third Judge. The latter seems 
to have decided the point chiefly on 
the basis of a quotation from Lindley 
on Partnership, but that quotation seems 
to deal with cases in which a “rel^^ 
was granted by one of the plaintiffs 
and it is not clear whether there was 
any “adjustment” or “compromise ot 
the suit in the sense of O. 23,^ R- 3^ 
Civil Procedure Code. Accortog to 
the English Law as summarized m Hals- 
bury’s laws of England (Vol. 22 at 
p. 28), it would appear that one part¬ 
ner alone has no power to compromise 
an action. This view seems to be based 

on Crown v. Lewis (3). 

However, as I have held that R^ 
Niwas has not been proved to be a part¬ 
ner in the firm, these appeals must 
I accordingly dismiss them with costs, 
s A'p'oea ls dismissed- _ 

3. (1888) 36 W B 480^ 
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Tek Chand, J. 

Bodhe Appellanfe. 

V. 

Sarmukh Respondent. 

Misc. First Appeal No. 1320 of 
)ecided on 30th March 1933, fwm oraer 
f Diet. Judge, Gujranwala, D/- lt)tn 

uly 1932. _. 

Provincial Insolvency Act (1920), S. S4 
'oluntary payment to near reUHon 
emand three days before ii* 

adication —Held transaction not 
ood faith showed fraudulent preference over 
ther creditors and should be 
A debtor who was unable to pay 

oluntarily gave over to a only 

ho was one of the creditors, practically the only 

.ovable assets he had, vi... a 

uly assigned and some piecegoods. made- 

• allegation or proof that 

ay demand on the debtor or that * y P trau’ 
ad been applied by him on the date of the Uan 

'bZ\ th»t the transaction was not ontcre* 

,to in good faith, that the ftruSj- 

I the debtor was to give to his relation 

int preference over other creditors and that the^ 

ransaction should be annulled unde^ 0 1, 2 
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Shamair Chand —for Appellant. 

Fakir Chand —for Respondent. 

Judgment .—Two brothers Munshi Lai 
iind Chuni Lai, carried on business at 
Gujranwala. On 2nd July 1928 one of 
their creditors, immed Ladlia Ram, ap¬ 
plied that MunsM Lai and Chuni Lai 
be adjudicated insolvent. The appli¬ 
cation was granted and the adjudication 
order was passed on 16th November 
1928. Three days before the finding of the 
application, i. e., on 30th June 1928, 
the debtors had assigned to Bodhe Shah 
who is a maternal cousin of theirs, a 
promissory note for Rs. 1,767-3-6 and 
^ven him piece goods worth Rs. 230 m 
liquidation of a debt alleged to be due by 
the debtors to Bodhe Shah. The Official 
Receiver has applied under S. 54, Pro¬ 
vincial Insolvency Act, for the annul¬ 
ment of the transaction on the ground 
that the debtors had given fraudulent 
preference to Bodhe Shah. The learned 
District Judge has granted the appli¬ 
cation and annulled the transaction. 
Bodhe Shah appeals. 


It has been found by the learned 
District Judge that on the date of the 
transaction the debtors were unable to 
pay their debts. Tills finding has not 
been challenged by counsel for the 
iipRellant, as indeed it could not be, 
in ^ew of the fact that an application 
for their adjudication as insolvents was 
made only three days later. It is also 
established that payment to the appel¬ 
lant was made voluntarily. There is no 
allegation, much less propf, that Bodhe 
Shah had made any demands on the 
debtors or that pressure of any kind 
had been applied by him, or anyone 
else on his behalf, on or about the date 
of the ‘ assignment of the promissory 
note and the delivery of ‘the piece 
^oods to him. There is no reason why 
the debtors should have i)aid him in 
preference to Ladha Ram (P. W. 1), 
S^nshi Ram, (P. W. 2), Mangal Singh, 
(P. W. 3), and other creditors some of 
whom were executing their decrees 
against him at the time, while others were 
iriakiiig pressing demands by means of 
‘telegrams and letters. It also appears 
ftpm the evidence that the promissory 
iibte folf'Iw. 1,767-3-6, and the piece 
J:pc>ds iii'Question were practically the 
only valuable • moveable assets of the 
iiisblvents, as the appellant was able to 
sell the promiswry note for Rs. 1,400 
shortly after the assignment.. 

It is clear from these facts that the 
.a^efipn was. not entered into in good 
I that the doipinant intention of 
9rs was to fidye to the appellant 



fraudulent preference over the othetr 
creditors. As stated already, Bodhe 
Shah is a cousin of the insolvents and 
it cannot be pretended tliat he was 
ignorant of the real state of their 
affairs. In my opinion the Official 
Receiver has fully discharged the onus 
which lay on Mm and the learned Dis¬ 
trict Judge was right in annulling the 
transaction under S. 54, Provincial In¬ 
solvency Act. The appeal is without 
force and is dismissed with costs. 

K.S. Appeal dismissed. 
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Bhide, J. 

Board of Trustees of Ayurvedic and 
Unani Tibbi College and another —Appel¬ 
lants. 



Ahmad Nabi and others —Respondents. 
Misc. First Appeal No. 342 of 1933, 
Decided on 10th April 1933, from order 
of First Class, Addl. Sub-Judge, Delhi, 
D/- 24th February 1933. 

Civil P. C. (1908), O. 39, R. 1—Conditions 
for granting of temporary injunction pen¬ 
dente lite stated. 

A temporary injunction pendente lite will not 
bo granted unless the plaintiffs have a good prima 
facie case and unless there is a risk of irreparable 
injury being caused if the injunction is not grant¬ 
ed. tP623 Gll 

A suit was brought on behalf of minors. It was 
found that the minors bad no strong prima facie 
case and that it was a collusive one. Further it 
was found that the defendants were maintaining 
proper and accurate accounts : 

Held ; that under such circumstances plaintifls 
were not entitled to a temporary interim in¬ 
junction as the plaintiffs could have been com¬ 
pensated for loss of income even if they succeeded 
in the suit. LB 023 0 2;) 


Kishan Dayal and S. K. Ahmad for 
Appellants. 

Manohar Lai, iJawal Kishore and 
Abdul Aziz —for Respondents. 


Judgment .—Civil Appeals Nos. 342 
and 528 of 1933 are connected appeals 
arising out of an order by Sheikh Laiq 
Ali, Additional Subordinate Judge, First 
Class, granting a temporary injunction. 
The facts relevant for the purposes of 
these appels are briefly these: Hakirn 
Ajmal Khan, a renowned physician of 
Delhi, died in the year 1927. During 
Ms lifetime he was conducting a dis¬ 
pensary known as “Hindustani Dawa- 
khana“ which fetched considerable in¬ 
come. This income is said to have 
been utilised for the purpo^ofthe Ayur¬ 
vedic Unani Tibbi CoUege, DelM, 

founded by him wl^h ^ 

management of a Board of Trustees. 


. M 
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According to the rules of the trust a 
member of the family of Hakim Ajmal 
Khan was to be the Secretary of the 
Board and in accordance therewith Mu¬ 
hammad lamil Khan, son ot Halcim 
Ajmal Kii'an, was appointed secretary 
alter the death of Hakim Ajmal Khan. 
He continued to be the secretary till 
1931. when he resigned owing to cer¬ 
tain dificrcitccs and then started a dis- 
j^icnsarv known as Hatvakhana Ha.kini 
AjmarKhan. The Board of Trustees 
objected to this as their Hindustani 
]>awakliana was associated with the 
name of Hakim Ajmal Khan and was 
j^opularly known a 5 **D£iwakliana. Ajmal 
Khan,” or by other designations to 
the same effect. The Board ot Trustees 
had therefore to sue Mulvimmad Jamil 
Khan to restrain him from using the name 
of Hakim Ajmal Khan in connexion with 
his dispcnsa.ry. Muhammad Jamil Khan 
also brought a cross-suit. These smts 
were referred to the arbitration, ot jAr. 
Ansari who gave an award to the effect 
that Muhammad Jamil Klian should nor 
use tlic name of liis father Haicim Ajinal 
Khan in connexion with his dispensary 
Di'ovided the Board of Trustees paid 
him a sum of Rs. 20,000 within three 


months. . 

A decree was passed in accordance 

with the award on 12th February 1932 
by Sheikh Abdul Rahman Khan, Sub¬ 
ordinate Judge, First Class, Delhi, and 
the Board paid Muliammad Janui Knan 
a sum of Rs. 20,000, according to the 
terms of the award. Subsequently, an¬ 
other dispensary called Dawaklimia 
Hakim Ajmal Khan was started on be- 
liaJf of Mulianunad Nabi and Alimad 
Nabi, two minor sons of Muhammad 
Jamii Khan, and P Safdar All, who 
was acting as a Mukhtariam of Mu 
liammad Jamil Klian in the previous 
litigation, became its manager. 

J-iaving been objected to by the Board 
of Trustees a suit was insututed against 
them on 13tli June f932 on behalf of 
the minors praying that the defen<^nts 

be restrained from prevenung 
tiffs from using the name oi HaKim 
Ajmal Khan in connexion with this new 
dispensary and for certam ot^ter reliefs. 
Tliis suit was instituted in the Court of 

Sheikh Laiq Ah, Addition^ iv“'^The 
nate Judge. First Class, Delhi. The 
Board of Trustees brought a counter 
suit against the minors praying for 
similar reUefs in ^heir favour 
was sent to the Court of Sheikh 
Rahman, Subordmate 

Class. The subject-matter of both the^ 

suits was practipUy the ^oard 

is difficult to understand why the Board 


of Trustees thought it necessary to insti¬ 
tute this suit. It is equally difficult to* 
understand why these suits were sent 
to two different Courts and why no¬ 
attempt was made to get one of the 
suits stayed or transferred to the other 
Court. The result was tliat the suits, 
proceeded in the two Courts and con¬ 
flicting orders were passed. On 5tK 
July 1932 the Board succeeded in ob¬ 
taining a temporary injunction from the 
Court of Sheikh Abdul Rahman res¬ 
training the defendants (minor sqns of 
Muhammad Jamil Khan and Safdar Ali)* 
from using the name of Hakim Ajn^L 
Khan in connexion with the new dis¬ 
pensary. In tlie suit instituted on be¬ 
half of the minors a similar applica¬ 
tion them had been made and Sheikh. 
Laiq Ali granted them a similar injunc¬ 
tion against the Board of Trustees and_ 
on 24th February 1933, directed that 
the Board should not receive post-cards,, 
letters, money-orders, etc., addressed to. 
Dawakhana Hakim Ajmal Khan. The- 
Post Office was also instructed accord¬ 
ingly. The minors had also prayed for 
the Board being proceeded against for 
“contempt of Court” in obtaimng an 
injunction from the Court of Shemh 
Abdul Rahman while their appli<^tioa 
was pending in the Court of Sheikh. 
Laiq Ali. This prayer was however 


rejected. 

The Board of Trustees have now ap¬ 
pealed from the temporary injunction 
{£Ted 24th February 1933, ^granted 
against them by Sheikh Laiq ^i, whue- 
a cross-appeal has been filed on be 
half of the minors in respect of their 
prayer for action being taken ag^st 
the Board for contempt of Court which 
was rejected by the same learned 
Judge. It may be mentioned here that 
no appeal was filed against 
porary injunction granted by J^eiKn 
Abdul Rahman in favour ot the Board 
and that injunction still stands. A pr^ 
liminary objection was raised m me 
appeal filed by the Board of Tri^t^s. 
that the appeal was not proP^rly insti¬ 
tuted as it was not instituted by me 
joint secretary as required by me ruij^ 
of the Trust. There seems to be ^ 
force in this contention in view ot 
fact that the minors themselves naa 
sued the Board through the secretary in 
the Court below and the 
ducting the lidgation on their 
It slpp^sxs further that the rules P 
vide that the secretary may act m 
absence of the joint .secreta^ ^d that 
he may also be specially 
the Board, In view of these facts i 

overrule this objection. 
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As regaxds merits, it is a \vell-estab- 
lished rule that a temporary injunction 
pendente lite will not be granted un¬ 
less the plaintiffs have a good prima 
facie case and unless there is risk of 
irreparable injury being caused if the 
injunction is not granted. It seems to 
my mind perfectly clear that neither of 
these conditions can be said to liave 
been satisfied in this case. The minors’ 
suit is based on the allegation that the 
use of the trade-name “Dawakhana of 
Hakim Ajmal Khan” was gifted in their 
favour by the widow and two daughters 
Hakim Ajmal Khan. It is not alleged 
that these ladies were carrying on 
Hakim Ajmal Khan’s dispensary in that 
name, and it is not clear how they were 
in a position to make any such gift at 
all. It is also not disputed tliat the 
‘‘Hindustani Dawakhana,” which has 
been in existence for many years is 
popularly known as ‘‘Dawakhana Hakim 
Ajmal Khaji” or by similar appellations 
containing his name and that letters, 
parcels, etc., so addressed used to be 
delivered to the Manager Hindustani 
Dawakliana. The minors’ dispensary was 
.only recently started. All that 
is claimed on behalf of the 
minors is that the Board has not 
acquired any legal right to the use of 
the particular name “Dawakhana Hakim 
Ajrnal Khan.” The learned counsel for 
the Board of Trustees has urged that in 
view of these facts, the minor plaintiffs 
have really no cause of action at all to 
maintain this suit and has referred to 
A. 1. R. 1931 P. C. 15 and Gurkha 
Association, Simla v. Mahomed Umar 
(1). It is unnecessary for me to ex¬ 
press any opinion on the latter point at 
this stage; but I feel no hesitation in 
saying that in view of the facts men¬ 
tioned above, it does not certainly ap¬ 
pear that the minors have any strong 
prima facie case. Not only this, but 
the suit appears prima facie collusive. 
I have already mentioned that there was 
a similar dispute between Mohammad 
Jamil Khan and the Board ’i\hich was 
settled by arbitration and in accordance 
with the award given therein, Moham¬ 
mad Jamil Khan gave up his claim on 
receiving Rs. 20,000. Now, a similar 
r.laim has been set up on behalf of his 
minor sons and prima facie there are 
good grounds to suspect that the suit 
is really instituted in the interests of 
Mohammad Jamil Khan himself. 

Secondly, there is no risk of any 
irreparable injury being caused. The 
Board of Trustees is a registered body 
^th good income from their dispensary 
4'. AIR 1919 Lah 198=61 I C 906. 


and the accounts are properly kept. 
Even il the suit of the minors succeeds 
they can be easily compensated for the 
loss of income during the iiitcrveningi 
period. In view of the above circum-i 
stances the temporary injunction granted j 
by the learned Subordinate Judge seems; 
to be clearly unsustainable. The ap¬ 
peal filed on behalf of the minors as 
regards the question of contempt of 
Court has obviously no force and was 
not pressed. I accordingly accept Civil 
Appeal No. 342 of 1933 with co.sts and 
set aside the temporary injunction 
granted by Sheikh Laiq AU. Tlie in¬ 
structions issued to the Post Office in 
pursuance thereof arc also cancelled. 
The cross-appeal (Ci\dl Appeal No. 528. 
of 1933) is dismissed with costs. It 
seems unfortunate that these two suits 
should have been allowed to go on in 
two different Courts. I understand tliat 
Sheikh Laiq AU lias been now trans¬ 
ferred from Delhi. Sheikh Abdul Rah¬ 
man has been already dealing M’ith tliis 
litigation and it seems desirable that 
the case which was pending in the 
Court of Sheikh Laiq Ali (Suit No. 14 
of 1933) should be transferred to him. 
The learned counsel for the minor sons 
of Mohammad Jamil Khan requested, 
that the case may be transferred to 
some other Court, but I am unable to 
find any good ground for believing tliat 
Sheikh Abdul Rahman will not deal, 
with the cases in a fair and impartial 
manner. Under S. 24, Civil P. C., 
I therefore direct that Suit No. 14 of 
1933 be transferred to the Court of 
Sheikh Abdul Rahman for disposal. 

K-S. Order accordingly,. 
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Abdul Qadir and Monroe, JJ. 

Asa Ram and others — Convicts —Ap.. 
pellante. 

V. 

Opposite Party. 

Criminal Appeal No. 1157 of 1932, 
Decided on 14fch February 1933, from 
order of Addl. Sess. Judge, Feroaepore, 
D/- 5th September 1932. 

(a) Evidence Act (1872), S. 133—Uncorro¬ 
borated evidence of co-accused and motive 
and suspicion are not enough for conviction 
for murder. 

An accused cannot be convicted merely on the 
retracted confession of a co-accused person, in 
spite of there being the evidence of motive against 
him, and in epite of the fact that one feels morally 
certain that be had something to do with the 
murder alleged against him. DP 625 O 2}. 

(b) Penal Code (I860), S. 302 — Wanton 
murder by person hired or desiring to pJeue- 
instigator—No grudge against deceased—No- 
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direct evidence against instigator—Extreme 
penalty cannot be avoided. 

The fact that an aspas^sio had no personal 
grudge against the deceased and was either ahired 
murderer or one who was ready to kill another to 
please bis master or landlord, is no ground for 
showing any leniency or an}'justification foravoid 
ing the capital sentence, in a case where the 
murder was wanton and cold-blooded. The reason 
that the instigator could not be convicted on any 
direct evidence is also no reason for mitigating 
the sentence of the murderer.tP 625 C 2; P626C1] 

J. G. Sethi —for Appellants. 

D. i?. Sau'hncy —for the Cro’^vn. 

Abdul Qadir, J .—The three appel¬ 
lants, Asa Ram, Kalu and Haria, have 
been convicted of offences under 
S. 120-B/302, Penal Code, and S. 302, 
Penal Code, for a conspiracy to murder 
Shivji and for having caused his death 
in consequence of that conspiracy. They 
have all been sentenced to transporta¬ 
tion for life and have appealed against 
their convictions and sentences. ^ There 
is, on the other hand, a petition for 
revision on behalf of the Crown for an 
enhancement of their sentences, urging 
•that on the findings of the learned 
Additional Sessions Judge, the capital 
sentence ought to have been awarded 
-against all the three accused persons. 

The presecution story briefly is that 
there was an intimacy between Mt. 
Dhapali alias Dhapan, wife of Shivji 
and Asa Ram, and therefore the latter 
was anxious to get Sliivji out of the 
way. He arranged with Kalu and Haria 
to help Mm and one day ^ about ^ the 
end of February 1932, SMvji was killed 
.as a result of this conspiracy and Ms 
body was removed from the place where 
he was killed near a foot-path between 
the village Panjkosi and Saidwala, when 
he was coming from Panjkosi, from the 
house of Jiwan Kumbar. _ As Shivji 
did not return to Saidwala in the even¬ 
ing, his relatives were looking about 
for Mm, but for several days they could 
not know what had liappened to him. 
On 5th March 1932, Jaimal lambardar 
was informed by a tenant of Ms named 
Chuni, (P. W. 8), that he had found 
a human dead body in an advanced 
state of decomposition, from wMch bad 
smell was coming, in a field near the 
-boundary walls of the two villages men¬ 
tioned above. Jaimal and Chuni there¬ 
upon took two chaukidars with them 
and leaving them near the dead body 
rthey went to the police to make a 
report. The Sub-Inspector on Ms arri¬ 
val at the spot sent for the people of 
the neighbouring villages to see if they 
could identify the body, but none of 
-those who came, including some of the 
^ople from Saidwala, did so, because 
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it was not identifiable. The body was 
then sent for post mortem examination 
with the result that it was discovered 
that the deceased person liad died of a 
fracture of the skull. When the clothes 
of the deceased, wMch were a safa, a 
black coat, a shirt and a dhoti, were 
brought back with the pair of shoes, 
wMch were on the feet of the deceased, 
by Mohan Singh constable, some per¬ 
sons came forward to identify the 
clothes as those belonging to SMvji. 
Among those was Jiwan with whom 
Shivji had been working for two days 
before this occurrence and whose house 
he had left that very evening when he 
mysteriously disappeared. He identified 
the clothes as those wMch he had seen 
the deceased wearing when he left Mm. 
Ganpat also identified the clothes 
Exs. P-1 to P-4, Jiwan and Ganpat did 
not prefess to identify the shoes. Babu, 
a shoe-maker of the village, (P. W. 7), 
says that the shoes were made by him 
for SMvji. 

As the story of the intimacy between 
Asa Ram and Mt. Dliapali was known 
to the relatives of the deceased and 
other people in the village, suspicion 
fell on Asa Ram and Ms tenant Kalu 
and Haria. Two other persons Mula 
and Khiraj were also suspected as being 
concerned in tMs crime, but the inves¬ 
tigating police officer got them dis- 
clmrged. Kalu and Haria were arrested 
on the 9th March and pointed out to 
the police spots where the deceased had 
been killed and where Ms body had 
been subsequently thrown and another 
place where some blood-stained earth, 
scraped from the scene of murder, was 
thrown in a field of wheat and gram- 
They were placed before Lala Diwan 
Chand, Magistrate on 12th March 1932, 
to have their confessions recorded. I^lu 
made a confession, wMch is marked 
Ex. P-J, and wMch has been proved 
by the Magistrate who recorded it. He 
stated therein that he and Haria had 
killed him. No mention was made oi 
Asa Ram in tMs confession. The state¬ 
ment of Haria to the same Magis^^^ 
on the same day, marked Ex. 
admitted that he was with Kalu, when 
the latter killed SMvji by string a 
latM on Ms head, but he added that he 
was asked also to strike Shivji with 
a latM and refused to do so. He also 
added that he and Kalu carried Shivji, 
who had expired at the spot, 
wheat field where he was thrown. He 
remained there when Kalu took ^ the 
blood-stained earth and threw it in a 
field at a distance of nearly 500 kar^ns 
from the place of murder. After making 
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his confession Kalu showed the spots 
already mentioned to the Magistrate and 
so did Haria independently of Kalu. 
Asa Ram was not in the village when 
the other two were arrested; but even 
when he was arrested he did not adnrut 
.any connexion with this crime nor did 
lie point out any place. 

So far as Kalu is concerned, he made 
a supplementary confessional statement 
saying tliat after this offence he had 
7been told by Asa Ram that if the body 
of Shlvji came to be identified and if 
rthe police questioned Kalu, he should 
mot name Asa Ram in connexion with 
•/•this offence, but should take the whole 
Tesponsibility on himself and Haria. 
Another confession attributed to Kalu 
.is that he took into his confidence a 
.-man named Narinjan Singh, with whom 
he was in the judicial lock up for sorne 
•time, and told him all about tliis affair 
.including the complicity of Asa Ram. 
•Narinjan Singh, (P. W. 23), lias been 
produced as a witness and proves the 
<confession orally made to him by Kalu. 

As to the existence of the intimacy 
"between Asa Ram and Mt. Dhapali, 
rthere is the testimony of Rura. 
(P. W. 18), brother of Shivji, as well 
.as of Rama, (P. W. 22). Ganpat, 
(P. W. 10) and Gowardhan, (P.W. 11), 
.also mention this intimacy. Asa Ram 
however denies it, but the opinion ex- 
■pressed by the assessors at the ttiaj 
was that the intimacy was proved and 
’.the learned Additional Sessions Judge 
has agreed with that opinion. In my 
judgment also the evidence on the re- 
K:ord proves that the story of connexion 
Tbetween Asa BUm and the wife of the 
deceased is true. Thus Asa^ Ram had 
^certainly a motive to commit this of¬ 
fence but - the question to be deter- 
:mined, so far as he is concerned, is 
whether, apart from the motive, there 
♦exists any evidence against him which 
,caii be acted upon. So far as I can 
rsee, there -is nothing against him ex- 
*cept the supplementary confession of 
.Kalu and the oral confession made by 
Kalu to Narinjan Singh. These confes- 
[■sions have been retracted by Kalu at 
-the trial. He states that he confessed 
"before the Magistrate as he was tortured 
by the police and also because he was 
miade to drink something and he did 
-not know what he said under the in- 
.fluence of that drink. With regard to 
the confession which he made to Narin¬ 
jan Singh, he began by saying that a 
policeman named Khushi Mohammad 
iad tortured him; but then said that 
^Narinjan -Singh suggested to him that 
me should make the statement, which 
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Khushi Mohammad required him to 
make in order to save himself from 
further beating. I am afraid Asa Ram 
cannot be convicted on the retracted 
confession of a co-accused person, in 
spite of there being the evidence of 
motive against him, and in spite of the 
fact that one feels morally certain, that 
he had something to do with the death 
of Shivji. (His Lordship then considered 
the facts and concluded tliat Kalu was 
guilty under S. 302 and Haria under 
S. 201 and proceeded). The last ques¬ 
tion to be considered is what would 
be the appropriate sentence for Kalu 
under S. 302, Penal Code. The judg¬ 
ment of the learned Sessions Judge 
contains the following concluding re¬ 
marks to justify the order of transpor¬ 
tation for life against all the three con¬ 
victs. 

“ The result is tliat I find all the three accused 
guilty of conspiracy to murder Shivji and convict • 
them under S. 120-B read with S. 3C2, I. P. C. and 
Kalu and Haria guilty of actual murder, and con¬ 
vict them also under S. S02, I. P. C. There can 
be no doubt with regard to the heinous nature of 
the offence. The motive was wicked and the act 
in itself cold-blooded. Under ordinary circums¬ 
tances all the three accused would well deserve 
the extreme penalty of law. But considering that 
the evidence against the chief culprit is partly 
circumstantial and partly the statement of his 
accomplices, the sentence should not be that of 

death. And when this is the case with him it 
would not be fair to hang the other two, who 
allowed themselves to be used as blind instru¬ 
ments in the execution of bis nefarious designs. 
I therefore sentence them all to transportation 

lorUfc." , , r 1 . 

It was urged on behalf of the Crown 
that the reasons for not giving the ca¬ 
pital sentence in the above passage are 
not sound. It was conceded by Mr. 
J. G. Sethi at the very outset that the 
penalty of transportation for life cquld 
not be justified on the reasons 
by the learned Sessions Judge. He 
urged however that as the Court below 
considered Asa Ram to be the pnncii^l 
offender and it was obvious that the 
part taken by Kalu in commitung the 
murder was due to the latter’s influence 
or instigation and. tliat Kalu really 
no personal motive to kill Shivji, there¬ 
fore the extreme penalty of the law 
should not be executed in his case. 
I do not think these reasons can help 
the appellant any better than those 
given by the learned Judge. Ihe tact 
tliat he had no personal grudge ag^st 
the deceased and was either a nireO 
murderer or one who. was ready to 
kill another to please his master or 
landlord, is no ground for showing any 
leniency to such a murderer. J. do not 
see any justificatiem for avoiding th& 
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capital sentence in the case of Kalu. 
I have no doubt that the learned Ses¬ 
sions Judge was mistaken in the ■vdew 
he took of the proper punisliment for 
the offence of any one proved guilty 
in a case of cold-blooded and wanton 
murder like the one before us. I would 
therefore dismiss the appeal of Kalu 
and accepting the petition of revision 
filed by the Crown for the enhancement 
of his sentence, would order him to be 
hanged by the neck until he be dead. 
I would accept the appeal of Haria to 
the extent indicated above and reject 
the petition of the Crown for enhance¬ 
ment of his sentence. 

1 would reluctantly accept the appeal 
of Asa Ram, for the reasons given 
above and order that he be acquitted 
and set at liberty. I would reject the 
petition of the Crown for enhancement 
of his sentence. The charge under 
' S. 120-B, Penal Code, has not been 
brought home against any of the appel¬ 
lants and their convictions under that 
head are set aside. 

Monroe, J .—I agree. 

M.N. Order accordingly. 
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Bhide, J. 

Alt. Gian Devi —Appellant. 

V. 

Alt. Sham Devi and others — Respon¬ 
dents. 

Misc. First Appeal No. 1853 of 1932, 
Decided on 17th March 1933, from order 
of Addl. Dist. Judge, Lahore, D/- 19th 
November 1932. 

Lunacy Act (1912), Ss. 63 and 80— “Cura¬ 
tor” means public curator appointed under 
Succession (Property Protection) Act. 

The word “curator” is u'^ed in‘the Lunacy 
Act in the sense of a public curator appointed 
under the Succession (Property Protection) Act. 
Hence a person who has not been appointed cura¬ 
tor in the above sense can be removed from guar¬ 
dian of the lunatic under S. 60, Lunacy Act. 

fP 627 C 1] 

Mehr Chand Afahajan and Sarnam 
Singh —for Appellant. 

Alukand Lai Puri —for Respondents. 

Judgment .—This is an appeal from 
the order of the Additional District 
Judge, removing the appellant, Mt Gian 
Devi, from the guardianship of her 
mother Mt. Bal Kaur, who is a lunatic, 
and appointing Lala Amar Nath Anand, 
pleader, in her place as guardian of the 
person and proi>erty of Mt. Bal Kaur. 
It appears that Mt. Gian Devi had been 
appointed guardian of Mt. Bal Kaur by 
the Additional District Judge by order 
dated 8th May 1929. On 9th January 


1932, an application was presented by 
Mt. Sham Devi, sister of Mt. Gian. 
Devi, alleging tliat Mt. Gian Devi was. 
leading an immoral life and was not 
taking proper care of her mother, Mt. 
Bal Kaur, and that some other suitable 
gxiardian be appointed in her place. 
A similar application was put in by 
another relation named, Jugal Kishore. 
Both the applications were consohdatedi 
and^ were heard together. Mt. Gian. 
Devi denied the allegations made against 
her. Both parties produced evidence 
which has been discussed in detail by 
the learned Additional District Judge 
in his order. He came to the conclusion 
that the allegations against Mt. Gian 
Devi were well-founded and that she 
was not fit to remain as guardian of her 
mother in the circumstances. The evi¬ 


dence produced by the petitioners seems 
to be of a reliable character and the- 
witnesses include a number of respect¬ 
able gentlemen from the Mohalla, for 
instance, Ghanshyam Das, Deputy 
Superintendent, Public Works Depart¬ 
ment, Secretariat, Punjab, (P. W. 1),. 
Rikhi Kesh, Clerk, Legislative Council^ 
(P. W. 2), Diwan Chand, Head Clerk. 
Agent’s Office, l-ahore, and Manak 
Chand, Clerk, Commissioner’s Office;, 

■ etc. These \vitnesses do not appear to* 
have any motive for giving false evi;- 
dence against the appellant. The only 
criticism which the learned counsel for 
the api>ellant had to niake on their evi¬ 
dence was that their evidence is vague- 
and that they have no given details of 
the disreputable persons who are sai($ 
to be visiting Mt. Gian Devi. 

But I do not think there is much 
force in this contention. Although the 
witnesses may not be personally ac¬ 
quainted with the disreputable persons,. 
I do not think the truth of their ^lega¬ 
tion that Mt. Gian Devi is leading aih 
immoral life and is visited by men of 
bad reputation can be reasonably 
doubted. Mt. Gian Devi made an at¬ 


tempt to show that she had ^en mar¬ 
ried, but the attempt has faded hope¬ 
lessly. The person who is said to have 
performed the marriage ceremony, ad¬ 
mitted that he was keeping a marriage' 
register, but this marriage was not en:- 
tered in that register. It is said to- 
have been entered in another- register 
in the custody of a different person, 
but that register was not prodi^ed.^ 
The alleged husband of Mt. Gian 
also did not venture to appear in the 
witness-box. The witnesses prqducecg 
by the appellant -were mostly Man^ 
medans who were not connect^ 

■parties and were not expected' to have* 
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any knowledge of their affairs. In view 
of these facts I see no reason to dis¬ 
sent from the findings of fact arrived 
at by the learned Additional District 
Judge. 

The learned counsel for the appellant 
next contended tliat Mt. Gian Devi was 
a “curator” and could not therefore he 
removed under S, 80, Lunacy Act. This 
contention however is not sound. It is 
true that the word “curator” was used 
in the order of the District Judge, 
dated 8th May 1929, but this appears 
to have been done through inadver¬ 
tence. It appears from S. 63, Lunacy 
Act, that the word “curator” has been 
used in the Act in the sense of a 
“public curator, appointed under the 
Succession (Property Protection) Act, 
1841.” It is not disputed that Mt. Gi^ 
Devi was never appointed “curator” in 
this sense and consequently there was 
no bar to her removal under S. 80 of 
the Act. The next point urged was that 
there was no evidence to show that Mt. 
Gian Devi was wasting the property of 
the lunatic and there was therefore no 
objection to her continuing as guardian 
of the property under the Act. The 
learned Adthtional District Judge has 
however pointed out that Mt. Gian 
Devi had not submitted any accounts 
since her appointerrmt. In view of the 
fact that she has been leading an im¬ 
moral life and has not taken proper 
care of her mother, there is r<^son to 
suspect that she has been misappro¬ 
priating the income from the property. 
I am therefore of opinion that there was 
sufficient justification for her removal 
from the guardianship of the property 
as well. I dismiss the appeal with costs. 

K.S. Appeal dismissed. 
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Abdul Qadir, J. 

Sheru and o^Aers—Defendants—Appel¬ 
lants. 

V. 

Sham Singh and another — Plaintiff 
and Defendants—Respondents. 

Second Appeal No. 2101 of 1931, 
Decided on 13th April 1932, from decree 
of Diet. Judge, Ludhiana, D/-2'nd Oc¬ 
tober 1931. 

Limitation Act (1908), AtU. 142 and 144 
Suit for potses»ion— Plaint alleging recent 
forcible diipossession by defendant—Article 
applicable U Art. 142 and net Art. 144 — 
Plaintiff must prove forcible dispotcestion 
within 12 years of cuit. 

Where the plaintiff Buing for f ossesBion of land 
dei^itely alleges in the plaint that he had re* 
. 'Sently been forcibly dispossesBed by the defen¬ 


dant, the article applicable is Art. 142 and the 
burden of proving forcible dispossession within 
12 vears of suit lies on the plaintiff ; AIR 1028 
Lah 32 and 704, Bel on. [P G28 0 1] 

Jhanda Singh —for Appellants. 

Gohind - Ram Khanna — for Respon¬ 
dents. 

_ Jiidgment. —In the suit which has 
given rise to this second appeal the 
plaintiff sued the defendants for pos¬ 
session of 2 biswas and 4 biswansis 
of land, alleging that it belonged to 
him, but the defendants had forcibly 
included it in their adjoining field, about 
three years before suit, and liave been 
in unlawful possession of it since that 
time. The defendants denied the plain¬ 
tiff’s allegations and said that they had 
been in possession for a long time either 
as owners or by adverse possession for 
more than twelve years. The trial Court 
framed the following issues: (1) Whe¬ 
ther the defendants have included the 
land in suit belonging to the plaintiff 
into their own field by means of en¬ 
croachment and when ? (2) Whether 

the plaintiff has been in possession of 
the land in question within twelve years 
of the suit ? (3) Whether the defen¬ 

dants have been in possession of the 
land in question adversely for a period 
exceeding twelve years ? (41 To what 

relief is the plaintiff entitled ? 

The Court based its decision on 
issue 1 on the report of a Naib Tahsil- 
dar, appointed as commissioner, to make 
measurements on the spot in the pre¬ 
sence of the parties, who reported that 
1 .biswa and 12 biswansis appeared to 
have been encroached upon, though it 
could not be said when. On issue 2 
the findings of the trial Court was that 
the defendants appeared to have be^ 
in adverse possession of the land in 
dispute for about eighteen years. The 
Court decided issue 2 against the plain¬ 
tiff and issue 3 in favour of the defen¬ 
dants, and dismissed the plaintiff’s 
claim with costs. On appeal by the 
plaintiff the learned District Judge set 
- aside the order of the Court below and 
granted the plaintiff a decree for pos¬ 
session of 1 biswa and 12 biswansis of 
land, according to the report of the 
Naib Tahsildar, with costs throughout. 
He was of opinion that the suit was 
based on title, which vested prima facie 
in the plaintiff according to the entries 
in the revenue records, and that, imder 
the circumstances, it was not necessary 
for the plaintiff to prove his possession* 
for more than twelve years. He held 
that the article applicable to the suit 
was Art. 144, Limitation Act, and not 
Art. 142. Against the decree of the 
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lower appellate Court the defendants 
have preferred a second appeal, through 
Sardar Jhanda Singh, whom I have 
heard. I liavc also heard Mr. Gobind 
Ram Khanna for the respondent and am 
of opinion that this appeal must succeed. 

The main contention of the appellants 
is that the plaintiff clearly alleged re¬ 
cent forcible dispossession and adduced 
evidence to prove it. According to the 
findings of both the Courts below tliaf 
evidence was unreliable and it was held 
by both the Courts that the story of 
recent dispossession was untrue. It is 
urged that, in these circumstances, 
Art. 142, Limitation Act, is appUcable 
and it was for the plaintiff to prove his 
possession for twelve years, wliich he 
has failed to do. Mr. G. R. Khanna 
says that the plaintiff did not mean to 
allege definitely, in his plaint, tliat he 
had been dispossessed about three years 
before suit. All that he meant was tltat 
he had come to know, through a report 
made by the Naib Tahsildar, that some 
land of his had been encroached upon. 
He was really not sure when it was 
encroached upon. He claimed on the 
basis of title and ought to succeed on 
that basis. I have looked at the plaint 
and, in my opinion, the words used 
by the plaintiff definitely allege rec^t 
dispossession and the construction wliich 
his learned counsel wants to place on 
them cannot be accepted as correct. 
Counsel for the appellants refers to 
A. /. /?. 1928 La/i. 32. where it is 
held that: 

“ in a case for possession where it is alleged that 
defendants had taken forcible possession of the land 
in dispute two years before the institution of the 
suit and it was expressly stated in the plaint that 
the defendants had no tight whatsoever to dis¬ 
possess the plaintiffs, the burden of proving pos¬ 
session by the plaintifis, within 12 years of the 
institution of the suit was on them.”^ 

Another case in which a similar rule 
was laid down is referred to by the ap¬ 
pellants, A. 1. R. 1928 Lah. 704, wliich 
lays down that it is not for the defen¬ 
dant to prove his adverse possession tor 
more than twelve years and the plaintiff 
must establish his previous possession 
and dispossession by the defendant. I 
think the authorities cited by the ap¬ 
pellants are applicable to the facts of 
of this case and the suit of the plain¬ 
tiff must fail. Counsel for the appel¬ 
lants argued certain other points before 
me. He urged, inter alia, that even it 
there was any onus on the defendants 
to establish adverse possession, they 
had succeeded in discharging it by prov¬ 
ing the plaintiff’s own adinission_ in an 
application filed by him in certain cri¬ 
minal proceedings between the parties 


to the effect that the defendants had 
been in forcible possession of the land 
in dispute for about eighteen years. 
It is not necessary, however to go into 
this point in view of my decision on the 
main point in the case. I accept tliis 
appeal and dismiss the suit of the plain¬ 
tiff with costs throughout. 

R.K. Appeal accepted. 

A. I. R, 1933 Lahore 628 
Bhide, J. 

Fazal Din —Appellant. 

V. 

Thakar Singh and others —Respon¬ 
dents. 

Misc. Second Appeal No. 1036 of 
1932| Decided on 3Ist January 1933, from 
order of Dist. Judge,Gujranwala, D/-28th 
April 1932. 

Provincial Insolvency Act (1920), S. 4— 
Insolvent’s holding held saleable and sold— 
Revenue Court subsequently holding sale to 
be invalid at landlord’s instance—Purchaser 
applying forrefund of purchase money—Ques¬ 
tion of title triable under S. 4 held not in¬ 
volved and no appeal lay. 

An occupancy holding belonged to the insolvent. 
The insolvency Court decided that it was saleable 
and the holding was accordingly sold to F. The 
sale was subsequently held to be invalid by a 
Revenue Court at the instance of the landlords. 
The purchaser applied for refund of purchase 
money: 

Held: that the only point for consideration w%9 
whether the purchaser was entitled to a refund of 
the purchase nooney. He was not challenging the 
correctness of the decision of the Revenue Court, 
but was basing his claim purely on grounds of 
equity. No question of title triable under S. 4 
was involved in these circumstances. [P 629 0 1] 

Muhammad Amin —for Appellant. 

Dam Lai Anand —for Respoudenta. 

Judgment. —This is an appeal arising 
out of insolvency proceedings. Cer¬ 
tain land belonging to the ^olvent 
Thakar Singh was sold. The insofv^t 
claimed that he had occupancy rights 
under S. 6, Tenancy Act, in this land, 
but the learned District Judge after 
inquiry found that the occupancy rights 
were under S. 5 only and were there¬ 
fore liable to be sold. The land was 
accordingly sold 'for Rs. 1,500 to one 
Fazal Din and the amount was re¬ 
covered by the Receiver. The landlords 
subsequently instituted a suit against 
Fazal Din for possession of the land on 
the ground that the occupancy rig^s 
were under S. 6 and could not be sold: 
vide S. 56, Punjab Tenancy Act. The 
suit succeeded and Fazal Din w^ 
deprived of the land. Fazal Din then 
made an application to th* _ 

Court for r^und of the sum of Rs. l,oOU 
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which had been recovered from, him as 
the price of the land and was lying with 
the Receiver. The learned District 
Judge however held that Fazal Din 
himself was to blame in not contesting 
the suit of the landlords and in not 
making the Receiver a party to that 
suit. He was of opinion that as the 
Receiver was not a party to the suit by 
the landlords, he was not bound by the 
decree passed by the Revenue Court 
and the money was therefore not liable 
to be refunded. The learned District 
Judge accordingly dismissed the petition 
of Faz^ Din for refund of the sum of 
Rs. 1,500 and from this decision the 
present appeal has been preferred. 

The order under appeal was passed 
by the Senior Subordinate Judge, 
Gujrat, in the exercise of his insolvency 
jurisdiction and was confirmed by the 
District Judge on app^l. The first 
point for consideration in the circum¬ 
stances is whether an appeal lies. The 
learned counsel for the appellant^ has 
urged that a question of title triable 
under S. 4, Provincial Insolvency Act, 
1920, is involved and hence an appeal 
is competent under S. 75 of the Act. 

I do not think this argument has any 
force. There is no doubt that the oc¬ 
cupancy holding belonged to the insol¬ 
vent Thakar Singh. The Insolvency 
Court decided that it was saleable and 
the holding was accordingly sold to 
Fazal Din. The sale was subsequently 
held to be invalid by a Revenue Court 
at th^ instance of the landlords and the 
only point‘for consideration is whether 
the appellant is entitled to a refund 
of the purc^se money. The appellant 
is not challenging the correctness of 
the decision of the Revenue Court. He 
is basing his claim purely on grovmds 
of equity. I am unable to see that any 
question of title triable under S. 4 of 
the Act is involved in these circum¬ 
stances. , , , 1 

It was. next requested that the appeal 
may be treated as a petition for revi¬ 
sion. It is urged that the order of the 
■Courts below is contrary to law, as 
Fazal Din being deprived of the land, 
is entitled in equity to get back his 
money. But it appears that Fazal Dm is 
himself to blame for the situaUonvin 
which he is now placed. The learned 
counsel who appeared for Fazal Dm 
had to admit that there was nothing 
on the record to show that the occu¬ 
pancy rights were under S. 6 at all. 
The Insolvency Court carefully con¬ 
sidered the evidence (including the en- 
in the revenue record) and came 
^ that the occupancy 



rights were not under S. 6 (vide order 
dated 15th June 1925 of the District 
Judge, when the case was at first before 
him as Insolvency Judge). The suit in 
the Revenue Court was not contested by 
Fazal Din, and the point seems to have 
been lost sight of by the Revenue Court. It 
appears from Fazal Din’s statement that 
he filed an appeal, but compromised 
the case ivith the landlords. The learned 
counsel for Fazal Din was unable to say 
why he adopted this course, when the 
order of the Insolvency Court was in 
his favour and there was (apparently) 
no evidence to the contrary. There is 
therefore reason to think that Fazal Din. 
has not acted bona fide in the matter. 
By virtue of the sale of the occupancy 
rights, the creditors are now entitled 
to get the money and I do not see any 
good reason why they should suffer for 
Fazal Din’s negligence. 

I hold that no appeal is competent 
and that there is also no adequate 
ground for interference in revision. But 
in view of all the circurnstances, I leave 
the parties to bear their costs in this 
Court. 

Order accordingly. 

A. I. R. 1933 Lahore 629 
Bhide, J. 

Kan&hi Bam and others Creditors 
Appellants. 

V. 

Jugal Xis/ioreand another Judgment- 
debtors—Respondents. 

Misc. First Appeal No. 1272 of 1932, 
Decided on 19th April 1933, from order 
of Dist. Judge, Attock, 

Provincial Insolvency Act (1920), S. 24 
Petition by debtor for adjudication on ground 
of inability to pay debt*—Creditor should be 
allowed to produce evidence to »how that 

debt* are fictitious. i.. 

Where a debtor files a petition for adjudication 
on the ground of inability to pay debts, though it 
is not necessary to hold an elaborate enquiry as to 
debtor’s inability to pay his debts, the creditor 
should not be refused to let in evidence to show 
that several of the debts are fictitious. He is 
entitled to show that the debtor is in a position 
to discharge his liabilities and that he has no right 
to present the petition. 1^ ^ 

Hem Baj Mahajan for Gobind Bam 
Khanna —for Appellants. 

Shamair Chand — for Respondents. 

Judgment. —In this case, which re¬ 
lates to an insolvency petition by a 
debtor, the learned District Judge has 
accepted the statement of 
sufficient proof of his 
his debts and has adjudged h^ i^ol- 
vent. The creditors bppo^d 
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tion alleging’ that several of the debts 
■\vere fictititous and that the debtor was 
in a position to pay his debts. The 
learned District Judge however did not 
allow the creditors to produce any e\d- 
dencc in support of their allegations. 
He further found that even if the debts 
alleged to be fictitious be excluded there 
was still a balance of Rs. 2,698 due 
from the petitioner and this was in 
excess of liis assets wMch were valued 
at Rs. 2,536 only. 

It is urged on behalf of the creditors 
who have preferred the present appeal 
tliat the learned District Judge was not 
right in refusing to take the e\ddence 
of the creditors before adjudication; and 
secondly, that in any case lus judgment 
is based on an erroneous assumption 
that the petitioner’s debts exceeded his 
assets. As regards the latter point, my 
attention was drawn to the fact that a 
sum of over Rs. 500 was due to the 
petitioner and this was not taken- into 
account by the learned District Judge. 
The learned counsel for the resp>ondents 
conceded the correctness of tliis con¬ 
tention. It is true that it is not neces¬ 
sary to hold an elaborate inquiry as to 
the debtor’s inability to pay liis debts 
before an order of adjudication, but 
the learned District Judge was not, in 
my opinion, justified in refusing to exa- 
'’mine any of the witnesses 'for the credi¬ 
tors in support of their allegation that 
several of the debts were fictitious. 
According to the provisions of S. 24, 
Provincial Insolvency Act, the creditors 
were entitled to produce evidence to 
show that the debtor was in a position 
to discharge his liabilities and had 
therefore no right to present the peti¬ 
tion and such evidence should have 
been, in my opinion, allowed to be 
produced. 

I accordingly accept the appeal and 
setting aside the order of the learned 
District Judge remand the case to him 
for re-decision after taking down the 
evidence of the creditors. Costs will 
follow final decision. 

K.S. Appeal accepted. 
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Addison, J. 

Committee of ManagemenVof Gurdwara 
Teja Kalan —Appellant. 

V. 

Dliian Das and another —Respondents. 

First Appeal No. 1644 of 1932, Deci¬ 
ded on 24th April 1933, from order of 
Dist. Judge, Gurdaspur, D/- 31st August 
1932. 


Punjab Sikh Gurudwaras, Act (1925) 
Ss. 12 (10) and 25—Decree for compensation 
obtained from tribunal—Mahant should apply 
to Collector under S. 25 and not ask District 
Court to execute decree. 

Where a decree by the tribunal orders money 
by way of compensation to be paid to the Mahant, 
the Mahant should apply to the Collector under 
S. 25 and should not ask the District Court to exe¬ 
cute the decree under S. 12(10), as the District 
Judge has no jurisdiction to proceed with the exe¬ 
cution, [P 631 C 1] 

Achhru Mam iorBhagat Singh —for Ap¬ 
pellant. 

Jagan Nath Aggarwal —for Respon¬ 
dents. 

Judgment .—Mahant Dhian Das ob¬ 
tained f rom the Sikh Gurdwaras Tribunal 
a decree for compensation under the 
provisions of S. 11, Sikh Gurdwaras . 
Act, 1925. He took this decree to the 
Court of the District Judge and asked 
him to execute it in accordance with the 
provisions of S. 12 (10) of the Act, 
which runs as follows: 

“Save as otherwise provided in this Act, a decree 
or order of a tribunal shall be executed or other¬ 
wise given effect to by the 'District Court of the 
district in which the gurdwaras in connection 
with which the decree or order was passed is 
situated, or by the District Court to which the 
tribunal directs that any decree or order shall be 
sent for this purpose, as if the decree or order had 
been a decree or order passed by such Court." 

It was objected that the decree could 
not be executed by the District Judge 
by virtue of S. 25 of the same Act. 
The District Judge repelled this objec¬ 
tion without giving any reasons and 
against his decision this appeal has 
been preferred to this Court. S. 25 
runs as follows: 

“Every sum ordered by a tribunal to be paid out 
of the income of a gurdwara by way of compen¬ 
sation shall be deposited in the treasury of the 
tahsil in which the gurdwara is situated, and 
shall be paid to the persons or persons entitled to 
it under such order or under the provisions 
S. 24 in such manner as naay be prescribed, and 
if it is not so deposited shall be recoverable out of 
the property or income of such gurdwara by the 
Collector as if it were anarrear of land revenue. 

There -is no question that the money 
in question was ordered by the tribunal 
to ^ paid by way of compensation to 
the Mahant. It follows that, under the 
provisions of S. 25 the money in ques¬ 
tion should be deposited in the treasury 
of the Tahsil in which the Gurdwara 
is situated and that if it is not . so 
deposited it should be recovered out of 
the income of such Gurdwara by the 
Collector as if it were an arrear of 
land revenue. The opening words of 
S. 12 (10) are: “Save as otherwise 
provided in this Act." S. 25 provides 
for the execution of orders of the Tn- 

• I 
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bunal about compensation. S. 12 (10) 
therefore does not apply. It is for the 
- Maliant to apply to the Collector under 
S, 25 and not to ask the District Court 
tb execute the decree or order under the 
provisions of S. 12 (10). I accordingly 
accept the appeal, set aside the order 
•*of the District Judge on the ground 
that the District Judge had no juris¬ 
diction to proceed with the execution 
.and direct the Mahant to apply to the 
Collector for action to be taken under 
S. 25 of the Act. I make no order 
as to costs of the proceedings in the 
civil Courts. 

K.s. Appeal accepted. 


A. I. R. 1933 Lahore 631 

Shadi Lad, G. J. and Broadway, J. 
t)ina Nath and others —Creditors Ap¬ 
pellants. 

V. 

Ghulam Akbar and another —Respon¬ 
dents. 

Letters Patent Appeal No. 10 of 
1928, Decided on 6fch May 1932, against 
order of Zafar Ali, J., D/- 5th December 
1927. 

Provincial Insolvency Act (1920), S. 53 
Sale by debtor being mere device to with¬ 
draw whole of bi& immovable property from 
xlaims of his creditors and reserve it for him¬ 
self and his family—Court can annul it. 

In determining the question of good faith 
•with respect to a transaction it is necessary that 
iiho facts should be considered in relation to each 
.other and weighed as a whole, and it is a mistake 
■to take each fact which militates against the bona 
fides of the transfer, separated from the rest of 
"the facts and to proceed to demonstrate that it is 
•quite consistent with good faith. The fact that 
the vendor and the purchaser are connected with 
•each other would not per se sustain an inference 
of collusion but it gives rise to suspicion. Where 
'the circumstances of the case when taken toge¬ 
ther point to the conclusion that the sale is a mere 
device resorted by the debtor to withdraw the 
whole of his immovable property from the claims 
of his creditors and to reserve it for himself and 
liis family, the Court is justified in annulling the 
■sale at the instance of the receiver in bankruptcy: 
AIB 1919 PiC.6, Bel on. tP.632 O 2) 

M. L. Puri’^toT Appellants. 

Jjdohamviad Amin for Respondents. 

S/iadi Lai, C. /.—On _lst August 
1924, Feroze Din executed, m favour of 
Sheikh Ghulam Akbar, a deed by which 
lie sold to the latter two houses at 
Batala and one house at Lahore for a 
(l um p sum of Rs. 12,000. On 16th 
June 1925, he made an applicaUon for 
insolvency, and this application was al¬ 
lowed and an order of adjudicaUon 
passed on 26th October 1925. The 
•Receiver of the insolvent’s estate then 
applied to the Court to annul the sale, 


and the District Judge, Mr. Skemp, 
after making an exhaustive inquiry into 
the matter, came to the conclusion 

“that the sale to Sheikh Ghulam Akbar was not 
a reality but was a sham intended to save t<^ho 
property for the creditors. I hold that Sheikh 
Ghulam Akbar had full knowledge of the circum¬ 
stances and that he participated in this fraudulent 
intention.” 

The learned Judge accordingly an¬ 
nulled the sale, but his judgment has 
been reversed by a Judge of this Court, 
From the judgment of the Single Bench 
the Receiver has preferred the present 
appeal under Cl. 10, Letters Patent, 
and the question debated before us is whe¬ 
ther the transfer is or is not voidable as 
against the Receiver. Now, it is en¬ 
acted by the S. 53, Provincial Insol¬ 
vency Act, 5 of 1920, that: 

“Any transfer of property not being a transfer 
made before and in consideration of marriage or 
made in favour of a i>urchaser or incumbrancer in 
good faith and for valuable consideration shall, 
if the transferor is adjudged insolvent within 
two years after the date of the transfer, be void¬ 
able as against the Eeceivet and may be annulled 
by tbe Court/’ 

The order of adjudication was un¬ 
doubtedly made within two years after 
the date of the transfer, and the only 
question is whether the transfer was, 
or was not, made in good faith and for 
valuable consideration. Now, the first 
circumstance, to which our attention has 
been invited, is that the insolvent trans¬ 
ferred the entire immovable property 
which he owned at the date of the 
transfer and that he was financially 
embarrassed at this time. Moreover, it 
is common ground that the ^ vendee s 
son is married to the insolvent’s daugh¬ 
ter, and it is urged that the transfer 
was not a genuine transaction, but that 
it was made in order to save the pro¬ 
perty from the creditors. The fact that 
the vendor and the purchaser are con¬ 
nected with each other would not per 
se sustain an inference of collusion, but 
it does give rise to suspicion. It is a 
matter of common knowledge that a 
hard-pressed debtor, anxious to save for 
himself something out of the wreck, 
naturally turns to his relatives and 
friends to lend him their names in his 
predicament. The learned advocate for 
the vendee relies mainly upon the fact 
that of the price for the sale, Rs. 
were paid by his client before the Sub- 
Registrar, and the balance, namely, 
Rs. 4,000 was due to him on a pro¬ 
missory note executed in his favour by 
the insolvent on 1st F«1>ruary 1924. 
It, is however argued on behalf or tne 
Receiver that, if two persons connected 
with each other desire to enter into a 
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colourable transaction in order to de¬ 
fraud the creditors, it is not difficult 
to produce before the Sub-Registrar 
money which is nominally meant for 
the transferor, but ultimately goes back 
to its original source. In the present 
case there is no doubt that the usual 
endorsement as to payment was made 
by the Sub-Registrar, but all the other 
circumstances show that there was no 
real payment of the price to the vendor. 
It is significant that, though the vendor, 
who was carrying on business and had 
dealings with several persons, was expec¬ 
ted to keep accounts, he has not produced 
any account books showing the receipt of 
Rs. 8,000. Nor has he explained how 
he disposed of tliis large sum, if he 
actually received it from the transferee. 
Even the latter has produced no ac¬ 
counts showing the payment of the 
money by him or the source from which 
h.e had received it. He has relied on 
the usual explanation that he had got 
the money from his house for which he 
did not keep any account. 

These observations relating to the 
alleged payment of Rs. 8,000 apply 
with greater force to the recital in the 
deed that Rs. 4,000 were due to the 
vendee on a promissory note executed in 
ms favour by the vendor six months 
^fore the date of the sale. It is to 

that, though the property 
sold consisted of two houses at Batala 
and one house at Lahore, there is no 
specification in the deed of the sepa- 
^te value of each house. The learned 
District Judge points out that there was 
^PP^i'^ntly “no distinction in the mind 
I^rties as to the separate value 
of each house” because the vendee when 
examined by him stated: “I valued the 
Lahore house at Rs. 4,000 or Rs. 5,000 
and the two Batala houses at Rupees 
7,000 or Rs. 8,000.” In a genuine 
transaction for such a large sum of 
money one would ordinarily expect the 
to make an accurate valuation of 
each lot of the property to be pur¬ 
chased by him in order to settle the 
price to be paid by him for the bargain. 

. The l^rned District Judge is also 
justified in holding that the property 
was sold for a price less tlian its real 

is admitted tliat the vendor 
hirnself had purchased the house at 
Lahore for Rs. 6,000 in December 
1920, and in January 1924, he liad 
valued it as Rs. 8,000 in his applica¬ 
tion to a Bank for a loan of Rs. 2,000. 
There may be some exaggeration in 
this valuation, but the market price of 
the property could not be less than 


Rs. 6,000 at the time of the transfer 
in question. As to the two houses at 
Batala we find that the vendor valued 
them at Rs. 14,000 in May 1918, and 
at Rs. 25,000 in January 1924. Here; 
again, there may be some exaggeration,, 
but it appears tliat the value of theser 
two houses was about twice the market, 
value of the Lahore house. The com¬ 
bined value of the three houses would, 
therefore be about Rs. 18,000 which is- 
50 per cent more than the price men¬ 
tioned in the deed. 

Indeed, the vendor himself admitted, 
in Ms statement before the District 
Judge, on 5th October 1925, that the 
three houses would have fetched Ruj)ees. 
15,000 or Rs. 16,000. The material on. 
the record may be insufficient for deter¬ 
mining the exact market value of Xhe 
property, but there can be little doubt 
that the price allege^ to have been paid 
by the vendee was* much less than its. 
real value. It is significant that while* 
the alienee claims to be the purchaser 
of the houses, he has not got title- 
deeds Avith respect to them. The title- 
deed of the house at Lahore was pro¬ 
duced in Court by the insolvent him¬ 
self, and the title-deed of one of the 
Batala houses is said to be with a Bank. 
The vendee, who resides at Batala,. 
explains that he purchased the house at 
Lahore for the residence of his sons, 
who were receiving education there. It 
is however strange that the house was. 
never used for tl;e purpose contem¬ 
plated by him, because it is admitted 
that it was occupied by one BasWr,, 
who is a relative of the insolvent’s wife. 
It was in favour of tMs BasMr that the* 
vendee executed a mortgage with pos¬ 
session of the house for Rs. 5,000, at 
the end of 1925 or the beginning of 
1926. 

As observed by their LordsMps of 
the Privy Council in Sei/t Ghunsham^ 
Das v. Umapershad (1), in determiningH 
the question of good faith tvith respeetB 
to a transaction of tMs cliaracter it is 
necessary that the facts should be con¬ 
sidered in relation to each other 
and weighed as a whole, and it is a 
mistake to take each fact, wMch mill- , 
tates against the bona fides of the trans¬ 
fer, separated from the rest of the facts, 
and to proceed to demonstrate that it 
was quite consistent %vith good faith., 
The circumstances of tMs case when; 
taken together point to the conclusion ^ 
that the sale was a mere device re-; 
sorted to by the debtor to withdraw the i 
whole of Ms immovable property from s 
1. A I R 1919 P 0 6=60 (I O 264=16N L R 6& 

(P 0). 



1933 


Niamati Bai V. Daulat Ram (Bhide, J.) Lahore 633 


the claims o£ his creditors and to re¬ 
serve it for himself and his family. 
The learned District Judge was there¬ 
fore justified in annulling the transac¬ 
tion at the instance of the Receiver in 
bankruptcy. The appeal preferred by 
the Receiver is accordingly allowed and 
the judgment of the District Judge is 
restored with costs throughout. 

Broadway, /.—I agree. 

P.N./r.K Appeal allowed. 

A. I. R. 1933 Lahore 633 

Bhide, J. 

Mt. Niamati Bai —Plaintiff Appel¬ 
lant. 

V. 

Thakar Daulat Ram. and another —De¬ 
fendants—Respondents. 

Second Appeal No. 1823 of 1932, De¬ 
cided on 26th April 1933, from decree of 
Dist. Judge, Multan, D/- 15th June 1932. 

Court-fee» Act (1870), S. 7 (4) (f)—Account 
suit referred to referee with consent of par- 
ties—Decree in accordance with report Ob¬ 
jections to report dismissed—-Appeal from 
such order—Appellant should value relief on 
excess claimed and pay ad valorem court-fee 
thereon. 

In an account suit, two persons were appointed 
as referees with, consent of parties for the purpose 
of going into the accounts. A decree was passed 
in accordance - with the report disallowing the 
objection raised by the plaintiff. An appeal was 
preferred by plaintiff to the District Judge on a 

court-fee stamp of Rs. • 10: 

Held’, that the proper course for the plaintiff 
was to value the relief claimed by him and pay 
ad valorem.court-fee thereon. 

Held further’, that the value of the relief in 
this case would be the amount which plaintiff 
claims in excess of the amount decreed in his 
favour by the trial Court'aad that plaintiff should 
be given a reasonable opportunty to value the 
relief sought in appeal and pay court-fee thereon 
even though he 'had not expressed his readiness 
to make up the court-fee in course of arguments. 
Case law reviewed. LP 634 C 1, 2] 

Bar Gopal —for Appellant. 

Nawal Kishore —for Respondents. 

Judgment. —This second appeal arises 
out of a suit for rendition of accounts. 
A preliminary decree was iiassed on 
9th January 1931, and thereafter bvo 
persons were appointed as referees with 
the consent of the parties for the pur¬ 
pose of going into the accounts. The 
trial Court passed a decree in accord¬ 
ance with their report disallowing the 
objections raised by the plaintiff, on 
the ground that it was not open to her 
to raise any objecUons, as the referees 
appointed with her consent.^ An 
appeal was preferred by the plaintiff to 
the District Judge on a court-fee stainp 
of Rs. 10. This was objected to by the 


respondents on the ground that ad 
valorem court-fee should liave been paid 
on the amount actually claimed by the 
plaintiff. This objection was upheld by 
the learned District Judge and the^ ap¬ 
peal was dismissed. From this‘decision 
the plaintiff has preferred the present 
appeal. 

The sole point that requires decision 
in this case is that of court-fee. The. 
learned counsel for the appellant has 
urged that the suit being one for ac-- 
counts, the plaintiff had the option ot 
fixing the valuation both for the plaint 
and for the memorandum of appeal. In 


support of, this contention he lias relied 
on Faizulla Khan v. MaiiLadad Khan 
(1) a decision of their Lordships of 
the Privy Council. He has further cited 
Vtnar v. All Umar (2) and A. /. R- 
1933 Mad. 330 in supoprt of his con¬ 
tention that the plaintiff was entitled to 
fix the valuation for the purpose of the 
appeal different to that placed by her 
on the plaint. The learned counsel for 
the respondent has referred to DhupaU 
Srinivasacharyalu v. Perinevamrna (3) 
and Kanji Mai v. Panna Lai (4). The- 
latter ruling does not appear to be in 
point as all that was really decided 
therein was tliat a suit for accounts is 
governed for the purpose of court-fee 
by S. 7, Court-fees Act, and not by 
Art. 17, Sch. 2 of that Act. As re¬ 
gards that point it may be stated here 
that Art. 17 (vi), Sch. 2 was relied 
upon by the appellant in the Court' 
below and also in the memorandum of 
appeal, but at the time of arguments- 
before me, the learnecl^ counsel for the 
appellant gave up this position and. 
relied solely on the wording of 
S. 7 (iv) (f), Court-fees Act, which is- 
clearly applicable to a suit for accounts- 
and would therefore exclude Cl. 6.. 
Art. 17, Sch. 2. The other ruling, viz., 
Dhupati Srinivasacharyalu v. Perine- 
vamma (3), a Full Bench ruling of the 
Mardas High Court no doubt supports^ 
the contention of the learned counsel 
for the respondent, that once a value is 
put upon a plaint for the purposes of 
court-fees, that should also govern the 
court-fee on appeal. In tliat case, the- 
appeal was filed by a defendant, but 
it is urged that the same rule would a 
fortiori govern an appeal filed hy 
plaintiff as in the present case. This 
ruling of the Madras High Court was. 
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discussed by a Full Bench of the 
Rangoon High Court in Umar v. All 
Umar (2) and it was pointed out therein 
that the Madras view is not supported 
by the wording of S. 7 (iv) (f), Court- 
fees Act, and is also in conflict with the 
decision of their Lordship of the Privy 
Council in Faiznlla Khan v. Mauladad 
Khan (1). The interpretation placed 
upon the latter judgment by the 
Rangoon High Court was followed re¬ 
cently by a Division Bench of the 
Madras High Court in A. 1. R. 1933 
Alad. 330. 

After carefully considering the point 
at issue in the light of the above autho¬ 
rities, it seems to me clear that it was 
for the appellant to value the relief 
sought in the appeal. She did not 
however do so and paid a court-fee of 
Rs. 10 only under Art. 17, Sch. 2, 
Court-fees Act. As stated already, the 
learned counsel for the appellant con¬ 
ceded that this was wrong. It was 
■suggested that the plaintiff should be 
taken to have valued her relief at a 
figure for which a court-fee stamp of 
Rs. 10 would be sufficient. But I do 
not tliink that this would be proper, as 
the court-fee of Rs. 10 was not paid on 
this basis at all. It was for the plain¬ 
tiff to value properly the relief sought 
in _ the memorandum of appeal as re¬ 
quired by law, but she had not done so. 
In the circumstances it seems to me 
that the proper course would have been 
to ask the plaintiff to value the relief 
sought for the purposes of the appeal 
and pay the court-fees thereon. The 
value of the relief sought would, in 
my opinion, in the present case natu¬ 
rally be the amount which the plaintiff 
claims in excess of the amount decreed 
in her favour by the trial Court. Al¬ 
though the plaintiff prayed in her ap¬ 
peal that the case should be remanded 
for her objections being decided on 
merits, the real relief she wanted was 
the amount claimed in her objections. 
It should be noted in this connexion 
that the appeal lay from the decree and 
.not from the order refusing to decide 
the objections on nierits. The case 
might have been different, if it were 
impossible for the plaintiff to say what 
nmount she would be entitled to. But 
.as the learned District Judge points out 
in his judgment, the plaintiff claimed 
definite items amounting to about 
Rs. 1,450 in excess of the sum recom¬ 
mended by the referees. 

The learned District Judge has re¬ 
marked in the course of his judgment 
ihat the appellant’s counsel has not ex¬ 
pressed readiness to make up the court- 


fees. The appellant has filed an affi¬ 
davit that she was prepared to make up 
the court-fee and was not given an 
opportunity. Even if counsel for the 
api>ellant had not expressed his readi¬ 
ness in the course of his arguments, to 
make up the court-fee, the proper course 
in the circumstances of the case would 
have been, I think, to inform him of the 
decision of the Court on the point and 
give him a reasonable opportunity to 
value the relief sought in appeal as 
required by S. 7 (iv) (f), Court-fees 
Act,'and pay court-fee thereon. I would 
invite attention in this connexion to the 
remarks of their Lordships of the Privy 
Council in Faizulla Khan v. Mauladad 
Khan (1), at pp. 742-3 (of 10 Lah.). 

I accept the appeal and remand the 
case to the learned District Judge for 
re-decision with the direction that the 
plaintiff shall value the relief sought in 
appeal and pay ad valorem court-fee 
thereon as required by S. 7 (iv) (f), 
Court-fees Act, within one month of this 
date. If she does so, the appeal shall 
be heard on merits and in that case 
the costs of this appeal shall be borne 
by the parties. If on the other hand, 
she fails to do so, the appeal will be 
liable to be rejected and the costs of 
the present appeal will also be borne by 
her. Court-fee on this appeal to be 
refunded. 

K.3. Appeal accepted. 

A. 1. R. 1933 Lahore 634 

Bhide, J. • 

Chet JRam Mamrachh Pal —Creditor 
Appellant. 

V- 

Atma Ram and others —Insolvents 
Respondents. 

Misc. Second Appeal No. 1234 of 
1932, Decided on 19th April 1933, from 
order of Diat. Judge, Multan, D/- 11th 
June 1932. 

Provincial Insolvency Act (1920),_Ss. 53, 4 
and 75—Application by official receiver 
aside mortgage as being fictitious and for de- 
frauding creditors dismissed—Appee* 
from also dismissed—No second appeal liest 
The Official Receiver filed an application for 
setting aside a mortgage effected by the insolvenu 
on the ground that the transaction was fictitious 
and intended to defraud creditors. The *PP ' 
cation was dismissed and appeal therefrom to t e 
District Judge was also dismissed. 

Heidi that S. 63 was clearly appHcable to tne 
case and not S. 4 and that no second appeal lay 

under S. 76: , . 

Held further: that the memorandum of appea* 
could not be treated as a petition for repsion as 
the decision of the Courts below based on 
erroneous facts. C? ^35 ^ 
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Nawal Kishore —tor Appellant. 

Badri Das — for Respondents. 
Judgment .—On 2nd July 1930, a 
firm named, Beli Ram-Lorind Chand, 
was declared insolvent on a petition 
•filed by the creditors. The Official 
Receiver thereafter made an application 
•for the setting aside of a mortgage 
elated 11th July 1928, in favour of 
Mul Chand and others on the ground 
that the transaction was fictitious and 
intended to defeat the creditors. The 
application was refused by the Insol¬ 
vency Court and the decision was up¬ 
held on appeal by the District Judge. 
From this decision the creditors have 
appealed. A preliminary objection is 
raised that no second appeal is com¬ 
petent under S. 76, Provincial Insol¬ 
vency Act. The learned counsel for the 
appellant urged that the decision was 
under S. 4 of the Act, and hence a 
second app>eal is competent. But this 
contention has no force as a reference 
to the judgment of both the Courts 
below clearly shows that the decision 
was given under S. 53, Provincial In¬ 
solvency Act, which was clearly ap¬ 
plicable in the circumstances of the 
'^case. 

The learned counsel for the appellant 
next requested that the memorandum of 
appeal may be treated as a petition for 
revision. I do not however tliink that 
there are any grounds for adopting this 
course. The question involved in the 
(presnet case, namely, whether the 
mortgage was ' or was not a frau¬ 
dulent transaction was obviously one 
of fact. The learned counsel urged 
that the decision of the Courts below 
was based on erroneous facts inasmuch 
as part of the consideration included in 
the mortgage-deed was due from the 
firm Beli Ram and Company, but it 
appears that the insolvent firm was also 
a partner in Bali Ram and Company, 
Land consequently liable for the debt. 

It seems to me that there is iio valid 
■ ground for interference even in revi¬ 
sion. I therefore dismiss this appeal 
with costs. 

K.S. Appeal dismissed. 
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Bhide, j. 

Mt. Zahida Khatoon — Pefcitioner. 

V. 

Mohammad Hayat Khan and others 
Opposite Parties. 

Civil Miso. Petn. No. 168 of 1933, 
jDaoided on 24th April 1933, from deci- 
«ion ot Senior Sub-Judge, Sargodha. 


(a) CivilP. C. (1908), S«. 24 and 22—Notice 
before institution of application is not neces¬ 
sary under S. 24. 

Section 24 is wider in scope than S. 22 and no 
notice before institution of an application foe 
transfer of case is necessary under S. 24. 

IV G3G C 11 


(b) Civil P. C. (1908), S. 24-Defendanf8 
convenience is no ground for transfer— 
Suit for dower pending at R —Counter to last 
suit for restitution of conjugal rights filed'by 
husband at S — Transfer of suit at S was al¬ 
lowed. 

The mere convenience of the defendant is no 
ground for transfer of a case and that a strong 
case should be made out where such transfer is 
prayed for. A suit for dower was pending at 
Rawalpindi and as a counter-blast to it the hus¬ 
band filed a suit in Sargodha for restitution of 
conjugal rights. The wife put in an application 
for transfer of the latter cape to Rawalpindi as 
several witnesses likely to be called belonged to 
Rawalpindi and as the material facts in both 
suits would be the same: 


Held-, that both suits should bo tried in the 
same Court in the interests of justice and that 
the suit should be transferred to Rawalpindi. 

LP G36 C 1] 

Shah Naioaz —for Petitioner. 

Gknlam Mohyuddin and M. A. Majid 
—for Opposite Party. 

Order .—This is an application for 
transfer of a civil suit from the Court 
of the Senior Subordinate Judge, Sar¬ 
godha-, to another Court in Rawalpindi. 
The allegations of the applicant briefly 
are that she was married to the res¬ 
pondent Muhammad Hayat Khan in 
January 1927 and resided with liim for 
some years. Recently he began to ill- 
treat her and refused to maintain her. 
He married another woman and since 
then the petitioner has been living se¬ 
parate from him, wliicli she was en¬ 
titled according to the terms or kabin 
nama (deed of marriage settlement). 
On 10th January 1933 the applicant 
instituted a suit against the respondent 
for recovery of Rs. 5,032 as her prompt 
dower in the Court of the ^nior Sub¬ 
ordinate Judge, Rawalpindi. She also 
brought another case against the res¬ 
pondent for maintenance under S. 488, 
Criminal P- C., at Rawalpindi. There¬ 
upon the respondent instituted the pre¬ 
sent suit against the applicant for resti¬ 
tution of conjugal rights. This suit was 
instituted on 19th January 1933, i. e., 
after the institution of the cases re¬ 
ferred to above by the applicant at 
Rawalpindi. The applicant stated tlmt 
she is^ a par^nashin that the 

parties are residents of Rawalpmdi and 
the witnesses like y to be caUed 

in these cases also belong 

Dindi It is therefore prayed that the 

suit instituted at Sargodha be trans- 
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ferred to Rawalpindi, as it would be 
in the interests of justice and general 
convenience of the parties to do so. 

The application was opposed by the 
respondent on the ground that the 
plaintift had the choice to select his 
forum and the mere fact that it would 
be more convenient for the applicant 
to liave the suit tried at Rawalpindi 
is no ground why the suit should be 
transferred to the latter place. It is 
also urged that a notice before the 
institution of the present application 
was necessary under S. 22, Civil P. C., 
(and as no such notice has been given, 
the application is not competent. 

As regards the question of notice, 
it may be pointed out that the pre¬ 
sent application is under S. 24 and 
not under S. 22, Civil P. C. No 
notice by a party before the application 
is required under the former section 
which is wider in its scope than the 
latter. In ^iew of the grounds of transfer 
it does not appear to me that the 
operation of S. 24, Civil P. C., is 
excluded in the present case. 

On the merits, there is no doubt 
ample authority in support of the con¬ 
tention of the learned counsel for the 
respondent that the mere convenience 
of the defendant is no ground for trans¬ 
fer of a case and that a strong case 
should be made out where such transfer 
is prayed for. At the same time in 
the^ present case the applicant is not 
basing her prayer merely on the ground 
of her own convenience. It is pointed 
out in the application that a suit for 
dower is already pending at Rawal¬ 
pindi. The hiaterial facts bearing on 
the suit and the suit for restitution of 
conjugal rights would be largely the 
same and it seems in the interests of 
justice that both the suits should .be 
tried by the same Court. It is also 
not disputed that the parties are re¬ 
sidents of Rawalpindi and that most of 
the witnesses to the deed of settle¬ 
ment also belong to that place. All that 
the learned counsel for the respondent 
urged in this respect was that some 
witnesses from Sargodha will depose 
to the fact that the applicant w^as re¬ 
siding with the respondent at that 
place. The respondent is only tempo¬ 
rarily residing at Sargodha as he hap¬ 
pens to be posted at that place at 
present. It is also not denied that, 
the respondent has lately married an¬ 
other wife. There is reason to suspect 
that the suit for restitution of conjugal 
rights is merely a counterblast and in¬ 
tended to put pressure upon the ap¬ 
plicant. In view of all the circum.- 
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stances it seems to me that the ap¬ 
plicant has made out a sufficiently- 
strong case for transfer of the suit 
to Rawalpindi. 

I accordingly accept the application 
and direct that the suit for restoradon 
of conjugal rights instituted by the res¬ 
pondent in the Court of the Senior 
Subordinate Judge at Sargodha be- 
transferred to the Court of the Senior 
Subordinate Judge, Rawalpindi. 

K.S. Application accepted. 
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Addison and Bhide, JJ, 

Qandhara Singh and another —Defen¬ 
dants—Appellants. 

V. 

Gokal Chand and another —Plaintiffs- 
—Respondents. 

First Appeal No. 2640 of 1929, De¬ 
cided on 27th March 1933, from decree^ 
of Senior Sub-Tudge, Jhelam. 

Civil P. C. (1908), S. 66—Strict construc¬ 
tion—Suit on mortgagor and subsequent auc¬ 
tion-purchaser—Mortgagor can plead that 
purchaser is benamidar for plaintiff. 

Section 66, which must be strictly construed,, 
only bars a suit against a person claiming title on 
the basis of an auction sale, based on the ground 
that the purchase was made on behalf of the-- 
plaintiffs. But where in a suit on a mortgager 
against the mortgagors and subsequent auction 
purchaser the mortgagors plead that the auction- 
purchaser is benamidar for mortgagee, S. 66 would 
be no bar: 14 Af J A 4t6 (JP C), Bef. 

IP 637 C IJ 

Shamair Chand and Muhammad Amin 
—for Appellants. 

A. N. Chona and Anant Ham Khosla “ 
for Respondents. 

BJiide, /.—This appeal arises out 
of a suit for recovery of Rs. 5,750 oi> 
the basis of a mortgage. The mort¬ 
gage was alleged to have been executed 
by defendants 1 to 3 on 1st Sep¬ 
tember 1913, and the mortgaged house^ 
\vas purchased later by defendant 4- 
at a Court-auction subject to the mort¬ 
gagee’s rights. The main, pleas of the? 
defendants were that the personal re¬ 
medy against defendants 1 to 3 was 
barred by limitation and that the house:’ 
had been really purchased by defen¬ 
dant 4 as a benamidar for the benefit 
of the plaintiffs and consequently the 
plaintiffs were not competent to sue on. 
the basis of the hiortgage, as it has 
merged in the sale. The Court framed 
certain preliminary issues and findingj 
that the suit was within^ Hmitation as 
regards the personal liability of defen¬ 
dants 1 to 3, passed a preliminary de¬ 
cree for sale of the house. The amount 
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«iue to the plaintiffs, not having been 
paid within the time fixed, a final de- 
-cree followed. From these decrees the 
defendants have preferred the present 
appeals. The learned counsel for the 
appellants did not seriously challenge 
the learned Subordinate Judge’s find¬ 
ing on the question of limitation, which 
seems to be quite correct. A feeble 
attempt was made in the lower Court 
by Kandhara Singh, defenc^nt 1, to 
claim exemption from liability on the 
.ground that he did not “complete” the 
execution of the mortgage-deed. But in 
the first portion of the defendants’ \yrit- 
ten statement it was clearly admitted 
that the house was mortgaged by de¬ 
fendants 1 to 3. In view of this ad¬ 
mission, there seems to be no force 
in the above plea of Kandliara Singh. 

The main contention of the learned 
counsel for the appellants was that the 
learned Subordinate Judge had. erred in 
passing a preliminary decree in favour 
of the plaintiffs without going into the 
<luestion whether defendant 4, who had 
purchased the house, was a mere bena- 
midar of the plaintiff and if so, whe¬ 
ther the plaintiffs are entitled to sue 
on the basis of the mortgage. This con¬ 
tention api>ears to be correct. This 
plea was never given up by the de¬ 
fendants- and consequently no decree 
should have been passed without decid¬ 
ing the issues arising therefrom. 

The learned counsel for the plaintiffs- 
respondents urged that it was not open 
to the appellants to raise the plea 
as regards the benami character of the 
sale in view of S. 66, CivU P. C- 
(But that section only bars a suit again^ 

3 a person claiming title on the basis 
of an auction-sale, based on the ground 
that the purchase was made on behalf of 
the plaintiffs. In the present instance 
the defendants are raising the plea 
merely in order to show that plain¬ 
tiffs have no locus standi to sue on 
the basis of an antecedent mortgage. 
It has been held that S. 66 must be 
strictly construed and it woiild appear 
from its wording that it is no bar 
to the plea raised by the defendants 
in this case Mt. Bahuns Kower v. Ba- 
hooree Loll (1) and Abdul Hamid v. 

Majwmed Sharif (2). 

In view of the above findings these 
appeals must succeed. I would accord¬ 
ingly accept these appeals and setting 
aside the decrees of the learned Subor¬ 
dinate Judge remand the suit under 
O. 41, R. 23, Civil P. C., for re- 
riecision after trying t he necessary is- 

i. (1870«72) M I A 496 (P 0). 

A I B 1920 bah 491. 




sues arising from the above-mentioned 
plea of the defendants in connexion 
with the benami character of the auc¬ 
tion-sale. Stamp on appeal Mill be re¬ 
funded. Costs with the exception of 
those in these appeal wiU abide the 
event. 

Addison, J .— I agree. 

M*N. Aiypeals allowed. 

Al. I. R. 1933 Lahore 637 
Jai Lal and Monroe, JJ. 
Commissioner of Income Tax, Pun jab — 
Petitioner. 

V. 

Kishen Kishore —Opposite Party. 

Civil Misc. Petn. No. 74 of 1933, De¬ 
cided on 24th March 1933, for leave 
to appeal to his Majesty in Council, 
against order of High Court, D/- 9th 
November 1932, reported in/1. 7. 7?. 1933 
hah. 284. 

Income tax Act (11 of 1922), S. 66*A—All 
questions referred to High Court answered 
in favour of assessee— Commissioner not 
allowed to support assessment on other 
grounds—'Case is not one fit for appeal to 
Privy Council—Civil P. C.1(1908), O. 45, R. 3. 

On a reference by the Commissioner under 
S. 66 (2), Income-tax Act, all the questions referred 
to were answered in favour of the asssssee by the 
High Court and the Commissioner was notallowed 
to support the assessment on other provisions of 
the Act which he had nob taken before; 

Held: that it was not a fit case for appeal to 
the Privy Council and that leave should nob be 
granted. LPC38C1] 

J. N. Aggarwal —for Petitioner. 

Badri Das —for Opposite Party. 

Order. —This is an application under 
S. 66-A, Income-tax Act, by the Com¬ 
missioner, Income-tax, Punjab, for leave 
to appeal to His Majesty in Council 
from a judgment of this Court dated 
9th November 1932, delivered on , a 
reference made by the Commissioner 
under S. 66 (2), Income-tax Act, 

Three questions were referred to this 
Court: 

Whether the assessment in question 
could be made under S. 34 of the Act, 
in other words, whether under the cir¬ 
cumstances disclosed in the order of 
reference the income of the assessee 
could be said to have escaped assess¬ 
ment within the meaning of that sec¬ 
tion. We answered the question in the 
negative because we considered that 
the matter admitted of no doubt; in 
fact the counsel of the Commiss.oner 
practically conceded that the contention 
of the assessee was correct and he 
sought to support the ay^ssment by 
referrence to other provisions of the 
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I Act which we did not permit him to 
I do. We are therefore of opinion that 
the case is not a fit one for appcaiW 
his Majesty in Council on tliis point. 

The remaining two questions referred 
for the oi)inion of tliis Court were: 
Whether, liaving regard to a certain 
award which regulated the devolution of 
the family estate, the income of the 

younger brother of the assessce could be. 
included for the purposes of assessment 
in the income of the asscssee. The 
third point was whether the assessee 
who succeeded to the estate by the 
rule of primogeniture, the estate being 
impartible, should be deemed to be 

the managing member of the joint 
Hindu family consisting of himself and 
liis sons. 

We answered both the questions in 
favour of the assessee, the first having 
regard to the terms of the award and 
the second in view of certain decisions 
of the Privy Council. We are therefore 
of opinion that these two points al¬ 
so do not satisfy the test laid down 

for an peal to His Majesty in Coun¬ 
cil. We are accordingly unable to cer¬ 
tify that it is a fit case for an 
appeal to the Privy Council and dismiss 
the application with costs. 

K.S. Application dismissed. 
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Addison, J. 

Barnand Bai-Phul Chand and others 
—Appellants. 

V. 

Bup Chand-Chiranji Lai and another 
—Respondent?. 

Miac. First Appeal No. 591 of 1932, 
Decided on 26th April 1933, from order of 
Senior Sub-Judge, Ferozepore, D/- 6th 
December 1931. 

(a) Civil P. C. (1908), O. 21, R. 16—Decree 
transferred by decree-holder—No legal ap¬ 
plication by transferee under O. 21, R. 16 
Decree-holder can execute decree. 

Person appea-ring on the face of the decree as 
the decree-holder is the person entitled to execu¬ 
tion. Therefore, where the transferee of a decree 
has not made a legal application for execution 
under O. 21, K. 16, the executing Court is bound 
to allow execution at the instance of the trans¬ 
feror, even after the date of the transfer, till the 
transfer is recognized by the Court: 16 O C 70; 
311 C 542; 34 I C 791; 18 Ca^ 639? AIR 1981 
Lah 116 and AIR 1933 Sind 1191, Ref. 

tP 639 0 13 

(b) Civil P. C. (1908), 0.^1, R. 16—Decree 
handed over to trustee by decree-holder—No 
legal application by trustee under O. 21, 
R. 16—Joint application by decree-holder and 
trustee—Decree-holder can be allowed to 
execute decree. 


Where a decree is handed over to a trustee by 
the decree-holder and the trustee makes no apt- 
plication under O. 21, R. 16 but a joint applica¬ 
tion for execution is made by the trustee and de¬ 
cree-holder, the joint application can be looked 
upon as two separate applications of two different 
sets of persons amalgamated for purposes of con¬ 
venience and hence even though the trustee can 
be disallowed to execute the decree, the decree- 
holder can be allowed to do so. [P 039 0 Ij 

Shamair Chand —for Appellants. 

Nawal Kishore —for Respondents. 

Judgment .—The firm of Harnand 
Rai-Phul Chand obtained a money de¬ 
cree against Rup Chand Chiranji Lai 
in the Bombay High Court, which de¬ 
cree was transferred for execution to 
the Court of the Senior Subordinate 
Judge, Ferozepore. Execution was taken 
out in 1927 and was going on when the 
judgment-debtors pleaded an adjust¬ 
ment. This plea"* of adjustment was dis¬ 
allowed on 1st March 1930, andagainst 
this order an appeal was instituted in 
this Court. Further proceedings were 
stayed by a Judge of this Court on 
25th March 1930, till the appeal should 
come before the usual Motion Bench. 
It came before that Bench on 9tb 
April 1930, when the appeal was dis¬ 
missed. Apparently no information as 
to the dismissal of this appeal was 
sent to the executing Court with the 
result that on 9th June 1930, that 
Court ordered the execution proceedings 
to be consigned to the tecord-rooan 
for the present as there was an appeal 
pending in the High Court. It was 
further stated in the order that, af¬ 
ter the appeal had been decided, the 
decree-holder could have the applica¬ 
tion restored. 

In the meantime the decree-hold^ 
firm itself appears to have got intj 
difficulties, and by a composition deed 
or trust deed, dated 25th May 
they appointed certain persons to 
their property and one matter handed 
over by this deed to the trustees 
was this decree. On 28th January 1931,. 
the original decree-holder and his trus¬ 
tees put in an appHcation to restore 
the execution proceedings in accordance 
with the previous order of 9th 
1930, as the appeal had been decided 
by tWs Court. The judgment-debtors 
objected on the grounds that the de¬ 
cree-holder could not execute the de¬ 
cree as he had assigned it and that , 
the trustees could not execute it unm 
they had got their names recorded by 
the original Court. These objections 
were upheld and there was a further, 
finding that the attachment existir^ 
prior to the order of 9th June 1930v 
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had ceased to exist as an express or¬ 
der had not been passed to the effect 
that it should continue. For all these 
reasons the application for restoration 
of the previous proceedings was dis¬ 
missed and against tliat order tliis ap¬ 
peal has been preferred. 

It follows from Rr. 10 and 16, 
O. 21, Civil P. C., that the per¬ 
son appearing on the face of the de¬ 
cree as the decree-holder is the per¬ 
son entitled to execution. Therefore, 
where the transferee of a decree has 
not made a legal application for exe¬ 
cution under O. 21, R. 16, the execut¬ 
ing Court is bound to allow execution 
at the instance of the transferor, even 
after the date of the transfer, tHl the 
transfer is recognized by the Court. 
There are numerous rulings to this 
effect such as Ejaz Husain v. Shahza^ 
man Mirza (1), Pedayelligadu v. Sur- 
yarao Bahadur (2), Arichetty v. Ther- 
tha Malai Chetty (3) and Jasoda Deye 
V. Kirthibash Das (4), A. /. R. 1931 
Ljlh‘ 116 and A. 1. R. 1933 Sind 119. 

It follows that the original decree- 
holder, at any rate, could be allowed 
to revive the proceedings if there 
was no proper application of the trus¬ 
tees to be allowed to do so. It is 
admitted that the trustees could not 
make any application under O. 21, 
R. 16, Civil P. C., to the executing 
Court; such an application must be 
to the original Court, that is, the 
Bombay High Court. There was thus 
no application in law by the trustees 
for execution of the decree. It follows 
that the decree-holder should have been 
allowed to continue the execution, 
though, of course, the trustees could not 
be allowed to do so. It makes no 
difference that there was a 
joint application as the or¬ 
der of the Court could have been 
that the application of the trustees was 
disallowed and that of the decree-hol¬ 
der allowed, A joint application can be 
looked upon as two separate applica¬ 
tions of the two different sets of per- 
I sons, amalgamated for the purpose of 
' convemence. 

It was conceded before me that the 
order of the Court to the effect that 
the proceedings could not be revived 
on the ground that the attachment had 
ceased to exist was wrong. Obviously 
O. 21, R. 57, Civil P. C., does not 
apply to the present case. The order 
itself is clear. The record was simply 

1. (1913) 16 O 0 70=18 I C 97. 

3. (1916) 81 I 0 642. 

8, (1916) 84 I 0 .791, 

^4.'(1891) 18 Cal 639. 


consigned to the i-ecord-room as a mat¬ 
ter of convenience instead of being 
kept in the Court, where room is morc^ 
valuable, but the proceedings were kept 
pending, awaiting the decision of this 
Court. For reasons given, I accept this 
appeal and allow the dccrcc-holder to 
continue the execution proceedings, 
which will now be restored to the pend¬ 
ing file and conducted in accordance 
■with law. The trustees will, of course,, 
not be competent to continue the exe¬ 
cution. In the circumstances of the 
case, I leave the parties to bear their 
own costs of this appeal, 

K.s. Ap2)eal accepted. 
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Bhide, J. 

"Bans RajKhanna —Objecting-credifcor^ 
—Petitioner. 

V. 

Ramditta Mai —Creditor—Opposite 
Party. 

Civil Revn. Petn. No. 676 of 1932. 
Decided on 20th April 1933, from order 
of Addl. Disk. Judge, Lyallpur, D/- 16th 
July 1932. 

Provincial Insolvency Act (2920), S. 61 (4) 
—Personal liability of partner does not make-- 
“partnership" debt “separate” debt of that, 
partner. 

“Partnership" debt means a debt which is due 
from a partnership. The mere fact that a part* 
ner is personally liable for the partnership debt 
as a partner would not deprive it of its character 
as a “partnership" debt for the purposes of 
S. 61 (4). To hold that a debt for which a part¬ 
ner is personally liable ceases to be partnership^ 
debt would practically obliterate all distinction 
between the expressions “partnership" debts and 
"separate" debts as used in that section: AIB 
1980 Bom 380 and AXR 1928 Sind 40, Disl. 

tP 610 Cl]- 

Kishen Dayal —for Petitioner. 

Mehr Chand Mahajan —for Opposite 
Party. 

Order .—One Maya Das, who was- 
a partner in a firm named Ganesh 
Das-Kala Ram, was adjudged! 
insolvent on 2nd March 1929. 
tained a decree for Rs. 17,905-7-10^ 
against Kala Ram, Maya Das and 
Nanak Chand as the proprietors of the- 
firm Ganesh Das-Kala Ram on 25th; 
May 1928. The decree was subsequent¬ 
ly assigned to one Ram Ditta Mai and 
he put forward his claim on the basis, 
of the decree in the insolvency pro¬ 
ceedings against Maya Das. This clairrt 
was raised by certain creditors of Ma¬ 
ya Das, who claimed priority in respect 
of their debts on the ground that the.- 
separate debts of Maya Das should. 
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take precedence over the partnership 
debts of the firm. Ganesh Das-Kala Ram 
•according to the provusions of S. 61 
(4), Provincial Insolvency Act. This ob¬ 
jection was upheld by the learned in¬ 
solvency Judge, but on appeal his or¬ 
der was set aside by the learned Dis¬ 
trict Judge and Ram Ditta Mai was 
allowed to rank along with the sepa¬ 
rate creditors of Maya Das. The official 
receiver and Chaudhri Raja Ram, a 
<rcditor, have preferred a petition for 
revision of this order. 

It is contended on behalf of the 
petitioners that the debt on the basis 
of which a decree was obtained by the 
Punjab National Bank being admittedly 
due from the firm, Ganesh Das-Kala 
Ram, Ram Ditta Mai had no right 
according to law to rank along with 
the other creditors of Maya Das and 
that the decision of the Insolvency 
Judge was correct. The learned counsel 
for the respondent has urged that in 
the promissory-notes on which the suit 
was based the insolvent Maya Das had 
made himself personally liable for the 
debt and hence Ram Ditta Mai had the 
• choice to treat it as a separate debt of 
Maya Das. I have seen the promissory 
notes in question. These are signed 
by Maya Das on behalf of the part¬ 
nership. The notes are on a printed 
form and the words “jointly and se¬ 
verally” no doubt occur in the body 
of the promissory-notes, but I do not 
think that this can affect the legal 
position. When a debt is incurred on 
behalf of a partnership _ the partners 
5 are necessarily liable jointly as well, 
' as severally (cf. Ss. 43 and 249, Con¬ 
tract Act). In Sub-S. (4), S. 61, 
Provincial Insolvency Act, the expres¬ 
sion “separate” debt is used as op¬ 
posed to “partnership” debt. I under¬ 
stand the latter to mean a debt which 
is due from a partnership and in the 
present instance there is no room for 
doubt that the debt due to Ram Ditta 
Mai was originally due from a “part¬ 
nership” and not from Maya Das per¬ 
sonally. Maya Das may have been per¬ 
sonally liable for the debt as a parmer 
but that would not, in my opinion, 
deprive it of its character as a “part¬ 
nership” debt for the purposes of 
S. 61 (4), Provincial Insolvency Act, 
To hold tliat a debt for which a part- 
'' ner is personally liable ceases to l^ 
partnership debt would practically obli¬ 
terate all distincuon between the 
pressions “partnership” debts and ‘‘se¬ 
parate” debts as used in that section. 
The learned District Judge appears to 
'have relied chiefly on A. /. 1930 


Bom. 380. The facts of that case ap¬ 
pear to have been rather peculiar as 
the promissory-note in question, in t ha t 
case was signed by a partner on be¬ 
half of the firm as well as in his 
own individual capacity. The case is 
thus distinguishable. The facts in A. 
I. R. 1928 Sind 40, to which the learn¬ 
ed counsel for the respondent has re-. 
ferred, were also different. In my opi¬ 
nion, the debt of Ram Ditta Mai, being 
originally due from the firm Ganesh 
Das-Kala Ram, it cannot rank along 
with the separate debts of the other 
creditors and the decision of the learn¬ 
ed District Judge, cannot, therefore be 
upheld. 

I accept the petition for revision and 
setting aside the order of the learn¬ 
ed District Judge restore that of the 
trial Court with costs. 

E.K. Bevision accepted. 
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Habrison and'Addison, JJ. 

Ghtilam Mohammad and another —De¬ 
fendants—Appellants. 

V. 

Mt, Zainab Bibi —Plaintiff—Respon¬ 
dent. 

First Appeal No. 488 of 1928, De¬ 
cided on 4th April 1933, from decree of 
Senior Sub-Judge, Lyallpur, D/- 24th 
January 1928. 

Custom (Punjab)—Succession—Arains. 

Among Arains of village Karol in the proiimitj 
of Lahore, daughters exclude agnates in the ab' 
sence of sons. [P 641 0 1] 

i?, G. Manchanda and S. C, Man' 
chanda —for Appellants. 

Mohammad Amin and Balkishan 
Mehra —for Respondent. 

Judgment. —One Sattar died leaving 
self-acquired land in Chak No. 441 
G. B. Tahsil Samundri, District LyaU- 
pur. This land was ^ first mutated by 
the revenue authorities in favour of 
Mt. Zainab Bibi, daughter of Sattar, 
pl^ntiff, but on appeal the Collector 
directed that the name of Mohammad 
Yar, brother of Sattar, should be en¬ 
tered in the revenue papers. Mohai^ 
mad Yar has died and the plaintin 
has sued his two sons for possession 
of the land in question. ^ The family 
is an Arain one and it migrated from 
village Karol, near Lahore to the Lyall¬ 
pur Colony. It still possess^ itsancestr^ 
land in village Karol and in^ the neigh¬ 
bouring village Aino Bhatti. In these 
two villages Sattar’s land has been niu- 
tated in favour of his daughter, the 

T 
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plaintiff, and so far no suit has 
been brought as regards that land. 

Village Karol is an Arain village 
about six miles from Lahore city. A 
short time ago owing to redistribution 
■of districts it was taken out of Lahore 
district and included in Sheighupura dis- 
ttrict. The only question in this app^l 
is what is the custom of these Arains 
of village Karol as regards succes¬ 
sion to the land in question. In the 
introduction to the Customary Law 
of Lahore district compiled in 1916 
lyy Mr. Bolster occur the following 
remarks: 


“In 1856 daughters were absolutely excluded 
■from inheritance by collaterals; twelve years later 
in the 1868 settlement there appears among the 
Arains of the Lahore and Kasur Tahsils and the 
Awans and Bajputs of the Lahore Tahsil a relasa* 
iiion in their favour allowing parents to make 
■them gifts of small areas; finally in the 1892 
settlement and now among Rajputs, Dogars and 
Arains, daughters are held entitled to exclude 
<ollaterals five degrees remote, while in the 
neighbourhood of Lahore, where disturbing causes 
naturally have largest play and customs change 
anuch more rapidly than among the Arains of the 
!Sutlej bank, Arain daughters exclude their cousins 
dn the first degree.” 

The Wajibularz of this village of 
the year 1856 is printed at p. 46 
of the second papar book. In those 
days the Wajibularz contained a state¬ 
ment of customs in the village, but 
this is no longer the case, the Riwaj- 
iams of the Tahsil and district alone 
now recording the customs of the 
people. In this Wajibularz of 1856 
it is said that: 

“If any proprietor by reason of having no male 
^Bsue gifts his property to his daughter during his 
lifetime, she of course will be the owner. Other- 
■wise the brothers of other near kindred will be the 
"Owners of the estate, and the daughters will live 
with them, but if there be no one in his family 
■then of course his daughter can become the 
•owner.” 

It follows from this extract that id 
1856 gifts could be made to daughters 
by their fathers in this village but 
they were excluded by near collaterals 
.though they were not excluded by the 
proprietary body in the absence of sons. 
In the settlement of 1894 a Custo¬ 
mary Law of the district was prepared 
by Mr. G. C. Walker. At p. 10 of 
this volume it is stated that: 


“Bajputs, Dogars and Arains say that a daugh* 
-tax or sister succeeds to the property if there is no 
male collaterals nearer related than in the fifth 
generation.** . 

This IS an advance on the Wajib- 
■nlarz of 1856. On the latest Customary 
X-pw of the I-ahore district compiled 
■>by Mr. Bolster in 1916 the answer 
kb question 61 is as follows: 


' w 
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“Among Jats daughters are also excluded by 
male lineal descendants through males however 
distant. All other tribes follow the same custom 
except that (1) among Arains in the proximity of 
Lahore (villages of Harbanspura, Salamatpura, 
Mahmud Buti, Kotli Abdulrahman, Fateh Gath, 
Baghbanpura, Begampura, l\Iian Mir, Ganj, Taj- 
pura, Doaich, Shadipura, Babu Sabu, Bhadru, Kot 
Kamboh, Jhugian Nangra, Saidpura, and Kot 
Kanjri), daughters of sonless proprietor exclude 
agnates.” 

The answer to question 62 shows 
that no distinction is made between 
self-acquired and ancestral property. 
The above answer means that among 
Araitisin the proximity of Lahore the cus¬ 
tom is that daughters of sonless pro¬ 
prietors exclude agnates however near 
they are. In para. 3 of the intro¬ 
duction to this volume the compiler 
stated that the present English volume 
was a brief abstract^ of the vern^ 
cular compilation designed to assist. 
Courts to a decision on the general 
principles of the local Customary Laws. 
The vernecular copy of the Riwajiam. 
however does not contain the list of 
villages given in the English edition. 
All that the vernacular copy says is 
that in the proximity of Lahore daugh¬ 
ters of Arains succeed to their father 
in preference to agnates. It follows 
that the list of villages given in the 
English edition must not be taken to 
be exhaustive but was added by way 
of example when the English edition 
was prepared and the correct statement 
of custom must be held to be that 

given in the vernacular copy. 

Coming now to the oral evidence, we 
find that most of the witnesses who 
give evidence in favour of the plain¬ 
tiff either ^longed to Karol or mi¬ 
grated from Karol while only one such 
person gives evidence in favour of the 
defendants. For this reason the evi¬ 

dence of the plaintiff’s witnesses is of 
more weight than that of the defen¬ 
dants. . . 

Again documentary evidence is in fa¬ 

vour of the plaintiff’s allegation that 
in village Karol, which is in the proxi¬ 
mity of Lahore, she is entitled to suc¬ 
ceed to her father in preference to 
her first cousins. In 1891 there were 
two mutations in favour of daughters* 
In each of the years 1919, 1921 ^d 
1922 there was one mutation in this 
village in favour of daughters. In 1924 
there was another mutation which is of 
importance. One Mt. Begam descried 
as a daughter of Sairan was succeeded 
by her sons. There were other co- 
sharers in the holding. From tl^ and 
from the fact that Mt. Begam is des¬ 
cribed as daughter there can be na 
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doubt that she succeeded to her fa¬ 
ther’s land as daughter in the pre- 
Sfencc of collaterals though it is not 
known in what year tliis happened. 
There are thus six mutations from 1891 
to the date of suit in favour of 
daughters while there is no evidence 
that in tliis period collaterals have ex¬ 
cluded a daughter in this village. It is 
not without significance that on the 
death of Sattar, the father of the plain- 
tifij the plaintiff was recorded as an 
owmer as had been done in similar 
cases in this village when there were 
no sons. 

An attempt tvas made to rely upon 
Chiragh Din v. Marnman (1), but that 
relates to Arains of village Behni and 
there is no evidence on the record 
to show where that village is and whe¬ 
ther it is in the proximity of Lahore. 
Similarly certain other mutations were 
mentioned but there is no evidence as 
to where the villages are situated to 
which they refer. It must therefore 
be held that in this village since 1891 
daughters have always excluded agnates 
when there are no sons. The village is 
in the proximity of Lahore and the 
statement of the Customary Law. _ is 
also thus in favour of the plainfiff. 
There is no proof that agnates have 
ever excluded daughters in tliis village. 
In these circumstances it must be held 
proved that by custom in this village 
daughters exclude agnates in the ab¬ 
sence of sons. Tor the reasons given 
the appeal must be dismissed with costs. 

5 ^ Appeal dismissed. _ 

1.'(1893) 2FP~R 1S93^ ... 

-- b_i 
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Addison, J. 

Mt. Bholi —Defendant—Appellant. 


V. 

Piiran Singh and othet'S Plaintiffs 
Bespondents. 

Miso. First Appeal No. 812 of 1932, 
Decided on 25th April 1933, from order 
of Dist. Judge, Ferozepore. 

Civil P. C. (1908). O. 41, R. 19—Appeal 

dismissed for not depositing process fees-- 
Careless mistake of counsel or his clerk is not 


sufficient cause. 

The laches of an advocate or the careless mis¬ 
take of his clerk is not sufficient cause for the res¬ 
toration of an appeal dismissed for not depositing 
the process-fees : AIB 1926 Bang 50, 2] 

Bodh Baj Saivhney—ior Appellant. 
Fakir Chand —for Bespondents. 

appeal of Mt. Bholi was dismissed by 
the District Judge, Ferozepore, on the 


ground that she had not paid process- 
iees and that she already had several 
adjournments for this purpose and was- 
not entitled to another. On 16th June- 
1931, she applied for the re-admission 
of the appeal alleging as a ground 
that she had given the process-fees 
and a registered envelope to the clerk, 
of her counsel who had failed to put 
them into Court. The District Judge 
rejected this application and against 
his decision Mt. Bholi Jias instituted this 


appeal. 

She had three opportunities to put 
in the process-fees and on 8th May 
1931, she was told that that was the 
last opportunity she would get. Again 
she failed. It was argued, however,, 
by her counsel that she was entitled 
to a trial of the question as to whether 
she had not handed oyer the fees to 
her counsel’s clerk. This would be so, 
if the doing of that act were sufficient 
cause for not depositing the sum re¬ 
quired. This Court and the Rangoon 
Court have both held tliat the laches 
of an advocate or the careless mistake 
of his clerk is not sufficient cause for 
the restoration of an appeal dismissed 
for default: see for instance Maung Than 
V. Zainat Bibi (1). The applicauon 
for re-admission of the appeal has been 
made under O. 41, R. 19, Civil Proce¬ 
dure Code, and under this rule come- 
applications for readmission of appeals; 
dismissed for default of ^P“ 
rpearance as well as for ^ re- 
admission of appeals dismissed 
for not depositing the process-fees, it 
laches of a pleader’s clerk is not suiti- 
cient cause in one class ^ of dismis^i 
it cannot be sufficient in the other 
class legislated for in the same rule. 
She was therefore, not entitled to an op¬ 
portunity to prove the allegation as the 
allegation in itself could not amount 

to sufficient cause. , , 

For the reasons given I dismiss tne 

appeal but make no order as to co^ts 

here. ,, , ‘ 

^ Appeal d ismtssea. _ 

1. AIR 1926 Bang 50=92 I C 208=3 ICang 
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Currie, J. 

Lorind Chand-Parma Band Insol- 

ants—Appellants. 

V. _ 

Mohammad Ahram Khan and others 
^editors—Respondents. # i qqc 

Misc. First Appeal No. 1166 of 193.6, 
Decided on Slst January 1933. 
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(a) Provincial Insolvency Act (1920), 

S. 75 (3)—Where appeal is admitted to hearing 
High Court's leave should be deemed as gran* 
ted. 

Where an appeal only lies under the provisions 
of S. 76 (3) the leave of either the District Judge or 
the High Court is necessary. But if such appeal 
has been admitted to hearing by the High Court 
it should be considered that the necessary leave 
has been granted: AIR 1928 Pat 338, Foil. 

LP G43 C 21 

(b) Provincial Insolvency Act (1920), Ss. 9 
and 13—Impleading of all creditors, whether 
necessary — Quaere. 

Whether there is no obligation on a petitioning 
creditor to implead other creditors and whether 
he only has to comply with the requirements 
of Ss. 9 and 13 (2) neither of which demands 
^he impleading of other creditors. [P 644 C 1] 

(c) Insolvency — Petitioning creditor 
impleaded—Death of such creditor pending 
appeal—Inclusion of name of his representa¬ 
tive on appeal is essential—Civil P. C. (1908), 
O. 22, R. 3. 

Where one of the petitioning creditors having 
once been impleaded as a party to an insolvency 
proceeding dies pending an appeal it is necessary 
to implead his representatives. It is obvious that 
when he has been impleaded as a respondent he 
has as much interest in the proceedings relating 
to the insolvent’s estate as any other creditor 
and any order passed in favour of the petitioning 
creditors would also afiect him. It cannot be 
said that he is merely a pro forma defendant. 
The inclusion of his name and that of his re¬ 
presentatives in the appeal i?, therefore, essen- 
t^ial. [P 644 C 1] 

(d) Insolvency—Petitioning creditor dying 
pending appeal—Insolvent appellant should 
see that his legal representatives arebrought 
on record—Civil P. C. (1908), O, 22, R. 4. 

No doubt if the petitioning creditor dies no 
valid order of adjudication can be made. But 
where a person, who is not directly participating 
in the insolvency proceedings dies pending an 
appeal the first step for the insolvent-appellant 
to take is to bring his own appeal into order by 
getting the legal representatives of deceased 
petibioning'creditor impleaded before urging that 
the order of adjudication itself is a nullity: AIR 
1929 Gal 527; AIR 1930 Sind 269; AIR 1931 Lah 
73 and 4 I C 187, Disi; AIR 1928 Lah 859; AIR 
1932 Lah 305 and AIR 1924 Lah 429, Ref. 

tP G44 C 2] 

Mehr Chand —for Appellants. 

Nawal Kishore and Sargopal —■ for 
Respondents. 

Judgment. —On the 18th February 
1930 some of the creditors ot the firm 
Lorind Chand Parma Nand applied 
that that firm should be adjudicated 
insolvent. The petitioning creditors im¬ 
pleaded a number of other creditors 
along” with the firm and among these 
was one Mt. Ishar Devi widow of 
Ishar Das. Eventually on 24th August 
1931, the Sepior Subordinate Judge of 
'Jhelum tossed an order adjudicating 
the firm Lorind Chand Parma Nand 
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insolvent. Against this order the firm 
preferred an appeal in the Court of the 
District Judge. That appeal was fixed 
for hearing for the 15th December 

1931. On the notice issued to Mr. Ishar 
Devi it was reported that she had died 
some months previously. Accordingly 
notice was issued on 8th December to 
the appellants to bring Mt. Ishar Devi’s 
representatives on the record within 
four days. This they did not do and 
the appeal was heard on IStli December 
on which date one of the respondents stat¬ 
ed that Ishar Devi had died four months 
previously while Gurdas Mai appellant 
stated that he had recently learnt that 
she had died. The learned District 
Judge by his order of the 
15th December 1931, held that 
the appeal had abated and ac¬ 
cordingly dismissed it. On 1st February 

1932, the appellants presented an ap¬ 
plication dated the 28th January 1932, 
asking that the order of abatement 
be set aside, the representatives of the 
deceased brought on the record and 
the appeal decided on the merits. Ac¬ 
cordingly notice was issued and even¬ 
tually the learned District Judge refused 
to alter his order on 27th June 1932. 
The firm has now preferred tiris appeal. 

A preUminary objection was raised by 
Mr. Nawal Kishore that the appeal does 
not come within the purview of S. 75 
(1) ot the Provincial Insolvency Act 
and hence no second appeal lies. That 
is clearly correct but Dewan Mehr 
Chand urged that the appeal was in 
reality from the order ot the learned 
District Judge dated the 27th June 
1932, refusing to set aside the abate¬ 
ment. To this Mr. Nawal Kishore re¬ 
plies that in that case an appeal can 
only lie under the provisions of S. 75 
(3) with the leave of either the District 
Judge or the High Court. He urges, 
therefore, that this second appeal should 
be rejected as no such leave has been 
obtained. No application for leave \vas 
made but Diwan Mehr Chand relies 
on Gopal Ram v. Magni Ram (1). In 
that case the learned Judge held that 
there is force in the contention as 
the appeal had been admitted to a 
hearing by a Division Bench' it should 
be considered that the necessary leave 
had been grated. He further held that 
in that particular case he would have 
granted the leave and accordingly pro¬ 
ceeded to hear the appeal. In the pre¬ 
sent case the appeal having been ad¬ 
mitted to a hearing I think the best 
course will be to dispose ot it on the 

1. AIR 1928 P*at 388=10'ir I C 830=7 Pat 375 
(FB). 
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merits. I accordingly overrule the pre¬ 
liminary objection. 

The question that arises for deci¬ 
sion is whether the failure ot the ap¬ 
pellants to implead Mt. Ishar Devi’s 
representatives causes the appeal to 
abate. Dewan Mehr Cliand urges that 
Mt. Ishar Devi was merely a pro¬ 
forma defendant and that her absence 
on the record is immaterial. He urges 
that there is no obligation on a petition¬ 
ing creditor to implead other creditors. 
He only has to comply with the require¬ 
ments of Ss. 9 and 13 (2) ot the 

Provincial Insolvency Act neither of 
which demands the impleading ot other 
1 creditors. Mr. Nawal Kishore has not 
been able to prduce any authority which 
lays down that all creditors must be 
impleaded. The question however is 
really whether Mt. Isliar Devi Irving 
once been impleaded as a party it was 
necessary to implead her representa¬ 
tives. It is obvious that when she had 
been impleaded as a respondent she 
had as much interest in the proceedings 
relating to the insolvent’s estate as any 
other creditor and any order passed 
in favour of the petitioning creditors 
I would also affect her. In my opmion, 
therefore, it cannot be said that she \Yas 
merely a pro forma defendant. The m- 
clusion of her name and that of her 
representatives in the appeal was, 
fore, essential. It has been ur^d that 
Mt. Ishar Devi died before the pro¬ 
ceedings in the insolvency Court were 
completed and that therefore, as far 
as she is concerned the order of that 
Court was a nullity. In this connection 
reference is made to a copy ^ certi- 
ficate relating to Mt. Ishar Devi ac¬ 
cording to which her death was recorded 
as taking place on 24th June 1931. Ihe 
arguments in the case were heard on 
1st August and orders pronounced on 
24th August. The learned District Judge 
remarked that there was no definite ma¬ 
terial or c'onclusive evidence before mm 
to prove the date of the death of 
Isliar Devi. He then proceeded to follow 
A. /. R. 1929 Cal. 527 and held that 
an order passed in favour of the dead 
person would not altogether and in 
all the circumstances be a nullity. If a 
party is dead the record stands sj 
far as the living parties are concerned 
and any disposal of the case notwim- 
standing the death of one of the parues 
would be valid subject to its being va¬ 
cated at the instance of the legal re¬ 
presentatives of the person who Imd 
died. He therefore held that the order 
of adjudication operated validly in 
vour of Mt. Ishar Devi. In A. /. K- 


1930 Sind 259, it was remarked that 
in the above case O. 22, R. 6, had not 
been considered and it followed from 
O. 22, R. 6, that if the death took 
place before the conclusion ot the 
hearing and the legal representatives 
of the dead person were not brought 
on the record the judgment had not 
the same effect and force as if it had 
been pronounced before the party’s death.. 
This case, however, was decided on 
the ground that the sole appellant hav¬ 
ing died prior to the hearing of the 
appeal and liis representatives not hav¬ 
ing been brought on the record there 
was no appeal. That would not apply to 
the present case. 

Dewan Mehr Chand also cited A. /.. 
R. 1931 Lah. 73 and Vishvanath v. 
Lallu Kelba (2). In both these cases 
the view was taken that on the facts 
of those cases as the death of the defen¬ 
dant or plaintiff liad not taken place 
within the period between the hearing 
of the arguments and the delivery of 
judgments and O. 22, R. 6, could not 
be applied, therefore, no valid decr^ 
could be passed. These cases again 
are somewhat different to the pre^nt 
proceedings. No doubt if the petition¬ 
ing creditor died no valid order of 
adjudication could have been made. But 
here we have a person, who is not di¬ 
rectly participating in the proc<^dings, 
dying, it appears to me that the first 
step for the appellants to take was 
to bring their own appeal into order 
by getting the legal representatives of 
Mt. Ishar Devi impleaded before urg¬ 
ing that the order of adjudication it¬ 
self was a nullity. This they failed to 
do. Dewan Mehr Chand has urged that 
the lower api)ellate Court should 
proceeded on the lines of Roop Chand- 
V. Sardar Khan (3) and struck out the 
name of Mt. Ishar Devi and considered 
whether the appeal could proceed in 
her absence and if it decided 
it could not so proceed without her, 
should then have allowed the hearing 
of the appeal to be amended and al¬ 
lowed the necessary extension of tm«. 
In this connection reference is 
to A. /. R. 1932 LaJi. 305 and A. /. H. 
1924 LmJi. 429. Whether such amend¬ 
ment should be allowed or whether time 
should be extended or no depends on 
the particular circumstances ot each 
case. As Mr. Nawal Kishore pomted 
out, citing Mdhomed Askari v. ^ua 
(4), Inant v. Ganga (5) and Daya 


Z. Lah 359=110 I O ^ 

4. AIR 1918 Oudh 304=45 I 0 594—21 O O 68. 

5. (1916) 3 P B 1916=32 I C 829c 
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Singh V. Bata Singh (6), it is the duty 
of the parties to keep themselves in¬ 
formed. 

In the present case the appellants 
seem to me to have no claim to any 
indulgence. The fact that Mt. Ishar 
Devi had died was as is admitted in 
their affidavit brought to their notice 
on 9th December i. e. six days before 
the hearing of the appeal. Instead of 
applying for her representatives to be 
brought on the record or asking for 
an adjournment to enable them to dis¬ 
cover the names of the representatives 
if they did not know them they argued 
the case on 15th December and after 
that date it took them till the first 
February to file an application stating 
who her representatives were and ask¬ 
ing for the order of abatement to be set 
aside. It is obvious that with due di¬ 
ligence they might have discovered all 
these' facts long before and brought 
them to the notice of the Court. The 
material before it, as tar as I can see, 
afforded no ground for the lower ap¬ 
pellate Court to condone the negligence 
ot the appellants. Their application was 
therefore rightly dismissed and I dis¬ 
miss the appeal with costs. 

v.s. Apj)eal dismisse d. 

6. (1916) 118 P B 1916=38 I C 7. 
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Tek Chand and Coldstream, JJ. 

Ahmad Ali S/tafc — Plaintiff—Appel¬ 
lant. 

V. 

Mahommad Ashraf Alam Shah and 
others —Defendants—Respondents. 

First Appeal No. 1251 of 1927, De¬ 
cided on 22nd March 1933, from decree 
of Senior Sab-Judge, Sheikhupura, D/- 
23rd December 1926. 

Custom l(Punjab) — Alienation—Collateral 
cannot restrict alienation by mate col¬ 
lateral. 

A collateral has no locus standi to restrict an 
alienation, by a male proprietor unless the pro¬ 
perty alienated is ancestral qua himself and the 
alienor. [P 646 0 1] 

Mohsin Shah and Mohammad Amin — 
for Appellant. 

GhulamMohiud‘Din and Nawal Kishore 
—for RespondentB. 

Coldstream, J .—^The suit from which 
this appeal has arisen related to land 
in the village of Ratta Gujran in the 
Shahdara Tah^l of the Sheikhupura 
district. The land belonged to one Ghu- 
1am Haidar* $hah, a Hashmi Qureshi, 
and, on his death, passed to his widow 
^t. Kwim, Sultan, who, in accordance 
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with the Customary Law of the Pro¬ 
vince, took possession of it as a life 
estate. She died and the land was . 
recorded by the revenue authorities as 
having passed to Muhammad Ashraf 
Alam Shah, a second cousin of Ghu- 
1am Haidar Shah. Muhammad Ashraf 
Alam Sliah however gifted the land to 
GhuJam Haidar Shah’s daughters, Mt. 
Mehtab Sultan and Mt. Nawab Sultan^ 
and a mutation was made accordingly 
in the land revenue records on 16tli 
November 1925. 

On 4th May 1926 Ahmad Ali Shah, 
a collateral of Ghulam Haidar Shah, 
in the fourth degree, instituted a suit 
against Mohammad Ashraf Alam Shah, 
Mt. Mehtab Sultan, Mt. Nawab Sul¬ 
tan and all the other existing colla¬ 
terals of Ghulam Haidar Shah, asking 
for declaration that the gift by Mu¬ 
hammad Ashraf Alam Shah was illegal 
and would not affect his rights and 
the rights of other collaterals of the 
donor. It was admitted by the plain¬ 
tiff’s counsel that the land was not ances¬ 
tral of the parties, and the Court dis¬ 
missed the suit on the ground that 
the plaintiff had no locus s^ndi to 
object to the alienation. Against this 
decision Ahmad Ali Shah submitted an 
appeal on 7th April 1927. 

On 21st June 1930 one of the 
principal respondents, Mt. Nawab Sul¬ 
tan, died. After inquiry her sliare of 
the land was recorded as the property 
of her descendants. The fact of her 
death was not however brought to the 
notlc6 of this Court until 22nd Octooer 
1931, when Mr. Moshin Shah, the ap¬ 
pellant’s counsel, submitted an 
cation under O. 22, R. 4, Civil P. C., 
stating that Ahmad Ali Shah, husband 
of Mt. Nawab Sultan and one of the 
defendants (5) in the suit was Mt. Na* 
wab Sultan’s heir and legal represen¬ 
tative, and asking for it to be noted 
on the record that he was now im¬ 
pleaded as a representative of the de¬ 
ceased. 

On the appeal coming up for hearing 
-before us today it was objected by 
Mr. Ghulam Mohyuddin that, so far as 
the share of Mt. Nawab Sultan in the 
land gifted is concerned, the appeal 
has abated, there having been no ap¬ 
plication made within time to bring her 
legal representatives upon the record. 
Mr. Mohsin Shah in reply contended 
that Ahmad AU Shah (5) being the 
father of Mt. Nawab Sultan’5 children 
may reasonably be held to represent 
her heirs sufficiently for the purposes 
of the appeal. Mr. Moshin Shah acl- 
mitted however that Mt. Nawab Sul- 
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tan’s real heirs are those persons in 
whose favour her land was recorded 
by mutation after her death. It is also 
evident from the record that the ap- 
I>ellant was present during- the mutation 
proceedings and himself proposed that 
Mf. Nawab Sultan's property should 
be recorded in the name of her real 
heirs. In the circumstances I can see. 
no sufficient reason for condoning the 
negligence of the appellant in failing 
to implead Mt. Nawab Sultan’s heirs 
until now. The appeal however will 
3iot abate as a whole: sec Sant Singh 
V. Giilab Singh (1) and we have ac¬ 
cordingly heard Mr. Mohsin Sliah in 
respect of the appeal so far as it 
relates to the property gifted to Mt. 
Mehtab Sultan. 

Mr. Mohsin Shah’s case is that the 
family of Farrukh Bakhsh and his, 
client belonged originally to Amritsar 
district and that, according to the Cus¬ 
tomary Law of that district, which is 
applicable to the parties, the colla¬ 
teral of an alienor of ancestral immo¬ 
vable property is entitled to object to 
the alienation, even if the property was 
never held by a common ancestor of 
the collateral and the alienor. I may 
first observe that there is no proof 
on the record that the family of the 
parties originally belonged to Amritsar. 
In support of liis contention that Ah¬ 
mad AU Shah is entitled to object 
to the gift in dispute, Mr. Mohsin 
Shah lias referred to a Riwajiam of the 
Amritsar district compiled in 1865. The 
value of tliis Riwajiam as a piece 
of evidence has been discounted by 
this Court in Gw/'cf/V Singh v. Mt. Ishar 
Kaur (2) as well as by the Cliief Court 
in Diat Singh v. Dewa Singh (3). In 
the current Riwajiam of the Amritsar 
district there is nothing (and tliis is 
admitted by Mr. Mohsin Sliah) to sup¬ 
port his contention, wliich runs coun¬ 
ter to the well-established general rule 
of custom according to which a col¬ 
lateral has no locus standi to restrict 
an alienation by. a male collateral un¬ 
less the property alienated is ancestral 
qua himself and the alienor. The lower 
Court’s decision is correct and the ap¬ 
peal must accordingly be dismissed with 
costs. 

Tek Chand, /.—I agree. 

K.S. Avp^al dismissed. 

1. A I R 1928 Lab 672=1X4 I C 417=10 Lab 7. 

2. A I R 1922 Lab 392=68 I C 561=3 • Lab 

257. 

3. (1885) 5 P R 1886. 
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Addison and Agha Haidar, JJ. 

Kainiria and others —Plaintiffs—Ap¬ 
pellants. 

V. 

Mt. Ganga Devi and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 2574 of 1927, De¬ 
cided on 2nd February 1933, from decree 
of Dist. Judge, Ambala, D/- 25th June 
1927. 

Civil P. C. (1908), S. 11—Where case 
clearly comes within S. 11, doctrine of 
general principles should not be resorted to— 
Decision by Court having no jurisdiction to 
try subsequent suit—Such decision is not 
res judicata in later suit. 

The general rule of res judicata which exists 
apart from the provisions of S. 11 can be resorted 
to only in those cases which do not fall within 
the four corners of S, 11. In other words, if a 
case clearly comes within the purview of S. 11 
then it is not allowable to fall back upon the 
more or less nebulous doctrine of the general 
principles of res judicata, and cases must be decid¬ 
ed according to the languageof S. 11 as interpret¬ 
ed by Courts. Therefore a previous decision can¬ 
not be held to be a final decision on the question 
decided by it, where the Court which gave that 
decision had no pecuniary jurisdiction to try the 
subsequent suit: AIR 1926 La7t 603, Disappr. 

[P 647 C 1] 

J. D. Kapur for Jagan Nath Aggarwal 
—for Appellants. 

Nanak Chand —for Respondents. 

Agha Haidar, J .—This appeal arises 
out of a suit for possession of certain 
lands situate at Mauza Chadiali, tahsil 
Ambala. The trial Court decreed the 
plaintiffs* claim, but, on appeal by the 
defendant, the lower appellate Court 
set aside the decree of the trial Court 
and dismissed the plaintiffs’ suit. The 
plaintiffs have come up to this Court 
in second appeal. The facts leading up 
to the present litigation, in so far as 
they are necessary for the purposes of 
the present appeal, are as follows: 

One Munshi died many years ago, 
leaving him surviving a widow, Mt. 
Bhagirti, and two children, Ram Bhaj 
(son) and Mt. Ganga Devi (daughter). 
On the death of Munshi the property 
was mutated in the name of Ram Bhaj, 
his son, but Ram Bhaj also died some 8 
or 9 months after the death of his 
father and the property was once again 
mutated in the name of Mt. Bhagirti, 
the widow of Munshi and mother ot 
Ram Bhaj. On 5th July, 1922, Mt. 
Bhagirti gifted 61 bighas,. 8 biswas 
of land to her daughter, Mt. Gan^ 
Devi. In December 1923 Mt. Bha^i^ 
died and the property was mutated m 
the name of Mt. Ganga Devi, the 
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sister of the last male owner, namely, 
Ram Bhaj. The plaintiffs who claim 
to be the collaterals of Munshi Ram 
brought the present suit against Mt. 
•Ganga Devi on the allegations that Mt. 
Ganga Devi, as the sister of the last 
male owner could not succeed to the 
property in suit and that the gift of 
the property by Mt. Bhagirti in her 
favour was invalid. The plaintiff’s suit 
was decreed by the Subordinate Judge 
on the ground that Mt. Ganga Devi, 
who was the sister of the last male 
owner. Ram Bhaj, could not succeed 
to her brother and tliat the plainitins 
had a superior right as against her. 
Mt. Ganga Devi, the sister, appealed 
to the District Judge who held that, 
in view of a previous decision between 
Kapuria, one of the plaintiffs who re- 
presented the collaterals, a-iid Mt* 13na- 
:girti and some of her alienees, the pre¬ 
sent suit could not be maintained 
was barred by res judicata._ He accord¬ 
ingly dismissed the plaintiffs suit on 

this ground. . 

The question of res jumcata in tne 

present case arises in this way: Mt. 
Bhagirti had made a mortgage in ta- 
■vour of certain persons for a sum ot 
Rs. 500 some time in 
1907, the suit was brought by 1^- 
puria, one of the present pliuntiffs, 
who then claimed to be the collateral 
of Munshi in the 6th degree, against 
Mt. Bhagirti and her niortgagees on the 
ground that Mt. Bliagirti had no right 
to make any alienation of property 
which would injuriously affect the re¬ 
versionary rights and interests of the 
plaintiff. That suit was decreed by the 
Munsif First Class; but on appeal the 
judgment of the Munsif was set aside 
^nd the suit was dismissed by Mr, 
Dundas, Divisional Judge, on 9th Novem¬ 
ber 1907. In that decision the following 

points were decided: (1) 
tiff was Munshi’s collateral in the 6th 
degree; (2) that the Plamtiff and M^- 
shi were governed by Hindu law, 
though they were agricultunsts, an n^t- 
^ :ters of succession and alienation; and 
7 3) tliat Kapuria, was not an heir ot 
•the last male owner. Ram Bhaj, under 
■the Hindu law. The leaned Judge of 
-the lower appellate Court l^s held that 
■Ahe decision of Mr. Dundas operated 
as res judicata because in that deci- 

.sion it was hel4 that the pWiff 
puria was not an heir ot the lata 
Bhaj under the Hindu law. ^ ^ 
Reliance was placed on a decision 

ireDorled las Mt. Schib Begum 

V Muhamtrui d U muT _^ 1) ^Tlmre _can- 
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not be any doubt that this decision 
supports the plea of res judicata raised 
on behalf of the defendant, since it 
lays down that the rule of res judi¬ 
cata is not confined to the provisions 
of S. 11, Civil P. C., but may be 
invoked as a general principle of law 
and the previous decision should be held 
to be a final decision on the question 
decided by it, although the Court wMch 
gave that decision had no pecuniary 
jurisdiction to try the subsequent suit. 
With the utmost respect for the learned 
Judges who decided that case, I beg to 
disagree with them. The general rule 
of res judicata which exists apart from 
the provisions of S. 11, Civil P. C., 
can be resorted to only in those cases 
which do not fall within the four cor¬ 
ners of S. 11 of the Code. In other 
words, if a case clearly _ comes within 
the purview of S. 11 then it is not allow¬ 
able to fall back upon the more or 
less nebulous doctrine of the 
general principles of res judicata 3.no 
cases must be decided according to the 
language of. S. 11, as interpreted by 
Courts. In the present case it is per¬ 
fectly clear on the record that the 
judgment in the previous litigation was 
given in a case which was decided b-y 
a Munsif of the First Class whose 
pecuniary jurisdiction extended to 
Rs. 1,000 only. The present suit was 
brought in Court with a higher pecu¬ 
niary jurisdiction and could not liave 
been decided by the Munsif who tried 
the previous suit and that the fact that 
the decision of the learned Munsif went 
up in appeal to Mr. Dundas, Divi¬ 
sional Judge, does not make 
ference in principle. In my judgment 
therefore the point of res judicata was 
wrongly decided by the learned Judge 
of the lower appellate Court on the 
[authority of the decision quoted above. 


I am fortified in my view by a judg¬ 
ment of this Court in an 
case in Fazl Mussan v. Jiwati Shan \^) 
decided by Tek Chand and Monroe, 
JJ., with which I fully agree. No other 
point has been argued. This being the 
position, I would accept this appeal 
and set aside the judgment and decr^- 
of the lower appellate Court. As the 
case has been disposed of on a pre¬ 
liminary point I remand the case tor 
decision on the rem^ing issues un¬ 
der the provisions of O. 41, K. 

Civil P. C. Costs heretofore slmll abide 

the result. The apwllants shaU ^ 
titled to a refund o f the court-fee 

2. A 1B 1938 Lftk 661=1411 0 464« 
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paid on the memorandum of appeal in 
this Court. 

Addison, J. —I agree. 

v.s. Appeal accepted, 

A. 1. R. 1933 Lahore 648 (1) 

Addison and Agha Haidab, JJ. 

M. D. Puri Sc Sons —Defendants—Ap¬ 
pellants. 

V. 

Lyons Cinema, Ltd. —Plaintiffs—Res¬ 
pondents. 

First Appeal No. 1551 of 1931, De¬ 
cided on 16th December 1932, from de¬ 
cree of Senior Sub-Judge, Rawalpindi, 
D/- 11th March 1929. 

Civil P. C. (1908), S. 98—Difference of 
opinion between two Judges on question of 
fact in appeal from lower Court — Cl. 26, 
Letters Patent, applies — Letters Patent 
(Lahore), Cl. 26. 

On a difference of opinion between two Judges 
on a question of fact in an appeal from the de¬ 
cision of a lower Court Cl. 26, Letters Patent, ap¬ 
plies and not S. 98, Civil P. C and the case 
should be laid before 'another Judge for decision 
upon such point : AIR 1929 Sdad 6il (FB), FoU. 

tP G48 C 2] 

Mehar Chand Mahajan and Shiv 
Dayal —for Appellants. 

D. C. Ltalli and Madan Gopal — for 
Respondents. 

Facts. —The Lyons Cinema Company, 
Rawalpindi, was a limited liability con¬ 
cern which went into liquidation under 
the supervision of the District Judge, 
Rawalpindi. Arjan Das, Lintott and 
Bakhshi Dalip Singh were appointed 
liquidators and there was an Advisory 
Board consisting of four persons. This 
Advisory Board, on 25th April 1924, 
made a representation to the District 
Judge, Rawalpindi, reccoomending that 
a lease of the Lyon Rink Cinema with 
with all its quarters, offices, machinery, 
etc. may be given to Mr. Puri, defen¬ 
dant-appellant. On 21st May 1924,the 
District Judge sanctioned the granting 
of the lease on a rent of Rs. 760, per 
mensem provided Mr. Puri deposited 
in the Imperial Bank of India, Rawal¬ 
pindi, six months’ rent in advance, i. e. 
Rs. 4,560. The lease was to be for one 
year, but it is admitted on all hands 
that no formal leave was ever executed 
or registered by Mr. Puri. According 
to the plaintiffs’ case the defendant real¬ 
ly took possession of the building some¬ 
where at the end ^ of July 1924, al¬ 
though for the purpose of calculating 
the rent they have in their plaint fixed 
the date, on which the defendant is 
said to have taken possession of the 
rented premises, as the 15th August 
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1924. The defendant is alleged to have: 
continued in possession till the 1st 
December 1926. The defendant pleaded, 
that possession was not delivered to* 
him until the 16th November 1924, and 
he was ejected by the plaintiffs early 
in October 1926. He claimed certain, 
remissions on account of the non-de¬ 
livery of portions of the building and 
machinery and further claimed a set-off 
for the money spent by him in executing 
certain repairs. The trial Court has held 
that possession was delivered to the 
defendant about the middle of August 
1924, and that he was ejected early 
in October 1926. The plaintiffs have 
submitted to the decree of the Court 
below; but the defendant filed an ap¬ 
peal against it, which was posted to a 
Bench of two Judges, viz. Addison and' 
Agha Haidar, JJ. Addison, J., held that 
the tenancy did not start till the middle 
of November; but Agha Haidar, J., 
agreeing with the trial Court, affirmed 
the decree of the lower Court. And an. 
order was passed by the Court under 
S. 98, C. P. C. that the appeal is- 
dismissed. The next day, after hearing 
counsel for both parties, the following 
order was passed by the Court. 

Order .—Counsel are present and we 
have heard them. We are now of opi- ‘ 
man. that Cl. 26 of the Letters Patent, 
apply as held in Dhanaraja v. Balkissen 
Das Moti Lai (1), with which we are 
in agreement. We therefore substitute 
for our order of yesterday an order 
under Cl. 26, stating the point upon 
which we differ so that the Hon’ble 
Chief Justice can send it to be de¬ 
cided by another Judge. The point is 
“When did the tenancy commence,” 
which is the only point in the appeal. 
One of us has held that it commenced 
on 15th August and the other on 16th 
November 1932. 

(The case was then laid before Dalip- 
Singh, J., but it was compromised at 
that stage). 

K.S. Order according ly. 

1, AIR 1929 Mad 641=116 I C 343=62 Mad 6^ 

(FB). 


A. I. R. 1933 Lahore 648 (2) 

Addison and Bhidb, JJ. 

Ram Lai and another —Defendants 
Appellants. 

V, 

Mt. Sita Bai and Plaintiffs 

Respondents. 

First Appeal No. 51 of 1928, Decid¬ 
ed on 28th March 1933, from decree o£ 
Senior Sub-Judge, Jhang, D/- 29.11-1927^ 
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Registration Act (1908), S. 17—Family 
arrangement requires registration—If terms 
are acted upon, doctrine of part performance 
applies—Part performance—Family arrange¬ 
ment. 

A family arrangement if it is in fact reduced 
to the form of a document requires registration; 
but when the settlement has been acted upon fully 
and full effect is given to what has been agreed to, 
then the doctrine of part performance applies and 
even though the document is not registered, 
there is conclusive proof of the partition: AIR 
1928 All 641 (F F); AIR 1914 P C 27 and AIR 
1924 Mnd 271, Ref. [P 660 0 1] 

J. N. Aggartval and S. L. Puri —for 

Appellants. 

Badri Das, J. N. Khosla and Achhru 

Bam —for Respondents. 

Addison, J .— The plaintiff Mt. Sita 
Bai, who is the widow of Karam Chand, 
alleged tlmt her husband’s father Ram 
1^1, defendant 1, and his two brothers. 
Ladha Ram and Jai Chand, defen¬ 
dants 2 and 3, formed a joint Hindu 
family along with her deceased husband. 
This family possessed joint house pro¬ 
perty and land. On 24th September 
1923 there was arrived at a family 
settlement whereby the house property 
was finally partitioned between the bro¬ 
thers, the father retaining a portion 
for his life which was to go to specified 
sons on his death. Karam Chand. her 
deceased husband, and Ladha Ram, 
defendant 2, got the northern and 
southern portions respectively of what 
is called the external house while Jai 
Chand got what is called the internal 
house. The father Ram Lal was to keep a 
certain p'brtion of the house property 
in his possession as long as he lived. 
In order to adjust the differences in 
value Karam Chand and Ladha Ram 
had to pay Rs. 800 to Jai Chand and 
Ladha Ram had to pay Rs. 300 to 
Karam Chand. Further, each son had to 
pay to, the father Rs. 10 a month, and 
if he did not do so, he was not 
to obtain any share in the movable 
property on the father’s death. 

It was further alleged in the plaint 
that the land had been equally divided 
between the thr^ sons but it was al¬ 
leged to remain in the possession of the 
father, Ram Lal. Accordingly, the sons 
took possession of their respective 
shares in the house property and paid 
the money specified above to each other 
to equalise the value of the portion 
awarded to each. The plaintiff’s hus¬ 
band died in May 1924 and sometime 
in 1926 she alleges that the defendants 
took forcible possession of part of the 
house property allotted to her husband. 
Further, on 26th Idarch 1925 defen¬ 
dant 1 executed another deed cancelling 

/ • 


the deed which embodied tlie family 
settlement of 24tli September 1923. 
The plaintiff accordingly prayed for 
possession of the portion of the pro¬ 
perty allotted to her husband of wliich 
the defendants had taken forcible pos¬ 
session, and further prayed for a de¬ 
claration that she was the owner of the 
rest of the property allotted to her 
husband, including the portion which 
the father Ram Lal was allowed to re¬ 
tain during his lifetime. As regards 
the land, she also asked for a declara¬ 
tion that she was the owner of a. 
one-third share in it. Ram Lal and 
Ladha Ram pleaded that they were 
all members of a joint Hindu family 
which still existed and that there was no¬ 
family settlement arrived at on 24th 
September 1923 although Ram^ Ral 
then executed a will allotting different 
portions of the house property to his 
sons; but it was pleaded that tliis 
was merely done for convenience and 
did not represent a final partition of 


the house property. 

The trial Judge held that there was 
a family settlement on 24th September 
1923 so far as the house property was 
concerned, but that the document of the 
date mentioned was merely a will in 
so far as it stated that the land would- 
be divided in equal shares between 
the three brothers on Ram Lai’s death. 
He accordingly dismissed the suit with 
respect to the declaration prayed for 
regarding the land but decreed it_ as 
regards the house property. Against 
this decision Ram Lal, defendant 1, 
has appealed. Jai Chand, defendant 3, 
practically admitted the claim of the- 
plaintiff and Ram Lal and Ladha Ram 
alone contested the suit. They gave 
evidence to the effect that what was 
embodied in the document of 24th Sep¬ 
tember 1923 was abrogated the very 
nex;t day and that the division of the 
house proi>erty was merely done fqr 
convenience in order to stop the Quar¬ 
rels of the females of the household. 
On the other hand, Nand Lal, a re¬ 
lative of the plaintiff, has given cvi- 
denceto theeffeetthatthe partition of the 
house property was given effect to at 
once and that the property was parti¬ 
tioned, certain walls being erected andr 
doors made, and the parties took pos¬ 
session of their respective shares. It 
bag been proved that the sums men¬ 
tioned as payable by one brother to th^ 
other were paid. Even as late as 
November 1924, i. e., after the death, 
of Karam Chand. Ladha. Ram made ^ 
application to the Municipal Comimttee- 
for permission to open a new door-. 


* 
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Ill that application he admitted that 
the house, which jointly belonged to 
liim and his deceased brother Karam 
Chand, had been partitioned and that 
the building of the partition wall liad 
necessitated the opening of a new door 
for which he applied for permission. 
There is no question therefore that up 
to that date it was recognized that 
the house property had been partitioned 
between the three brothers, and the 
only question is whether this was done 
merely for convenience or was intend¬ 
ed to be a final partition of that por¬ 
tion of the property. 

The document itself undoubtedly re¬ 
quired registration. As held by a Full 
Bench in Rameshwar Prasad v. Ghi- 
siawan Prasad (1) a family arrange¬ 
ment, if it is in fact reduced to the 
form, of a document, requires regis¬ 
tration if it affects property of the 
value of over Rs. 100 as it does in 
the present case. But the doctrine of 
part performance recognized by their 
Lordships of the Privy Council in Aia- 
honied Musa v. Ashore Kumar Gan- 
suli (2) and by a Full Bench of 
ihe Madras High Court in VizasQputam 
Susar Development Co. v. Muthu Rama 
Reddi (3), applies to the present case. 
From 1923 upto 1925 although Karam 
Chand died in May 1924, the settle¬ 
ment as regards the house property 
was fully acted upon. Partition walls 
were put up where necessary ; new 
doors were opened; an application was 
made to the Municipal Committee ad¬ 
mitting partition between the brothers; 
and the brothers paid to ^ch otlier 
the various sums fixed by their father in 
order to adjust the value of the sliares 
allotted to each. These things not only 
prove that full effect was given to 
what had been agreed to but that 
this partition of the house ^ property 
was meant to be a final partition there¬ 
of and was not done merely for the 
temporary convenience of the parties 
until a final partition should be later 
effected. If it had been merely a tem¬ 
porary partition for the convenience of 
the females of the family, 
there was no necessity for 
■one brother to comi>ensate the other 
brother because one brother had obtained 
.a greater share than the other brother. 
This circumstance • is conclusive as re- 

1. A I B 192S All 6il=116 I C 861=51 All 79 

(P B). 

2. A I B 1914 P C 27=28 I C 930=42 I A 1=42 

Cal 801 (P C). 

-3. A I B 1924 Mad 271=76 I C 886=46 Mad 

919 (F B). 


gards the final nature of the partition of 
the house property. 

For the reasons given there can be 
no doubt that the judgment of the' 
trial Court is correct and that there 
was a final partition of the house pro¬ 
perty in the lifetime of the plaintiff’s 
husband. She is thus entitled to suc¬ 
ceed to her husband. The suit as re¬ 
gards the house property was properly 
decreed and I would dismiss this ap¬ 
peal with costs. 

Bhide, J .—I agree. 

K.s. Aw^al dismissed. 

A. I. R. 1933 Lahore 650 
Addison, J. 

Mt. Nandi —Plaintiff—Appellant. 

V. 

Pala Si7igh —Defendant—Respondent. 

Second Appeal No 1951 of 1932, Deci¬ 
ded on 26th April 1933, from decree of 
Addl. Dist. Judge, Ferozepore.D/- 29th 
August 1932. 

Punjab Alienation of Land Act (13 of 1900), 
Ss. 14 and 6—Sale to non-agriculturist—Till 
sanction by Deputy Commissioner alienee is 
entitled to look upon himself ac usufructuary 
mortgagee. . . 

Until the sanction of the Deputy Commissioner 
is given to a permanent alienation, like a sale to 
a non-agriculturist, the alienation lakes effect 
automatically as a usufructuary mortgage in 
form (a) permitted by S. 6* for such term not ex¬ 
ceeding twenty years and on such conditions as 
the Deputy Commissioner considers reasonable. 

LP 051 C 1] 

Jhanda Singh —for Appellant. 

Lai Chand Mehra —for Reapdndent. 

Judgment. —One Samand Singh ob¬ 
tained in 1906, from some Revenue 
Assistant, general permission to pur¬ 
chase land trom agriculturists though he 
himself was a non-agriculturist. This 
general permission was of course value¬ 
less and of no effect. On 10th June 
1919, Samand Singh purchased 2kanals 
19 mar las of land from a Jat agricul¬ 
turist Pala Singh. He was able to get 
the sale-deed registered by showing the 
Sub-Registrar his useless certificate. 
Mutation was however refused by the 
Revenue Officials. Samand Smgh then 
died and his widow, Mt. Nandi, brought 
the present suit against Pala Singh for 
possession under the sale-deed. The 
Courts below have concurred in dis¬ 
missing the suit on the ground that such 
a sale required the sanction of the 
Deputy Commissioner which had not 
been accorded. Against this decision 
this second appeal has been preferrecL 
The only point argued was that though 
Mt. Nandi was properly refused pos- 
session as owner under the sale-deed 
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of the Privy Council that the right, 
title and interest of one cosliarer in 
the joint family property may be sold 
in execution to satisfy a decree and 
that the purcliaser at such a sale ac¬ 
quires merely the right to compel parti¬ 
tion as against the other coslXarers 
wMch the judgment-debtor possessed. 
The same principle would, in my opinion, 
apply to sale of the sliare of a oo- 
parccncr in insolvency proceedings. The 
purchaser at the sale will be entitled 
to claim partition of the property; and 
when he does so, it will be a mat¬ 
ter for consideration as to whether the 
mother would or would not be entitled to 
an equal sliarc along with her sons. 
According to Bilaso v. Dina Nath (2) 
and Amrita Lall v. Manick Lall (3), 
it would seem prima facie that the mother 
would be entitled to a share, but it 
seems unnecessary for me to consider 
this question at this stage. The learn¬ 
ed counsel for the appellant urged that 
he had produced evidence in support 
of the special custom tliat amongst 
Mahajans a mother is not entitled to 
an equal sliare along with her sons. 
The learned District Judge has given 
no decision on this point but as I 
am of opinion that only the undivided 
interest of the insolvent can be sold 
at this stage, it is unnecessary to go 
into tliis question also. 

I accordingly accept this appeal and 
direct that the undivided share of the 
insolvent in the joint family property 
only should be sold and that the pur¬ 
chaser should be left to seek Ms re¬ 
medy by partition afterwards if and 
when he wishes to do so. In view 
of all these circumstances I leave the 
parties to bear their own costs. 

K.S. Appeal accepted. 

2. (1881) 3 .-Vll 88. 

3. (1900) 27 Cal 551=4 C W N 7G4. 

A. I. R. 1933 Lahore 652 

Tek Ghand, J. 

lilul Chand —Appellant. 

V. 

Allah Yar Khan and another —Respon¬ 
dents. 

Second Appeal No. 294 of 1930, De¬ 
cided on 29th March 1933, from decree of 
Disb. Judge, Afctock, D/- 15bh November 
1929. 

(a) Limitation Act (1908), S. 14—Objection 
to attachment dismissed—Suit filed in wrong 
Court—No objection taken by opposite party 
—Discovery of mistake by Court and return 
of plaint for presentation to proper Court— 
Time spent in former Court should be ex¬ 
cluded. 


On the dismissal of objection to an attachment, 
a suit was filed in a subordinate Judge’s Court* 
The opposite party took no objection and after a 
year during which the trial was proceeding, the 
presiding Judge discovered that the Court had no 
jurisdiction as the value of the suit was beyond 
the pecuniary jurisdiction of his Court. The 
amended plaint was presented in the proper Court,, 
more than a year had elapsed since the dismissal- 
of the objection to the attachment: 

Held: that the period spent in;the former Court 
should be excluded in computing limitation: 

J. iJ. 1914 iafe. 337, [P 653 O H 

(b) Custom (Punjab)—Common land—Abadi 
—Death of non-proprietor—Minor son going: 
to another village to live with bis uncle by 
itself is not proof of abandonment of right. 

Where a non-proprietor died and his minor son 
went to another village to live with his maternal 
uncle: 

Held: that this by itself did not lead to the in¬ 
ference that the minor had abandoned his rights. 

[P 663 C 2J 

(c) Custom (Punjab)—Common land—Non¬ 
proprietary resident is entitled to sell mate¬ 
rials. 

In the absence of a well established custom to 
the contrary, a non-proprietary resident in a 
village is ordinarily entitled to sell the materials* 

, [P 653 0 21 

Bhagwat Dayal —for Appellant. 

M. Tufail —for Respondents. 

Judgment .—In execution of a money 
decree of Rs. 370 obtained by the de¬ 
fendant-appellant against Ishar Das. 
defendant-respondent and reali^ble 
from the property of Bhagwan Singh, 
deceased, the decree-holder attached a 
house and two shops situated in the 
abadi of Mauza Akhori in the Attock 
district. Allah Yar Khan objected but 
his objection was rejected by the exe¬ 
cuting Court on 4th November 1926. 
On 26th November 1926, Allah Yar 
Khan brought a suit under O. 21, 
R. 63, for a declaration that the pro¬ 
perty in question was not liable to at¬ 
tachment and sale in execution of the 
decree. The suit was valued at Rupees 
300 for purposes of jurisdiction and 
was instituted in the Court of the Sub¬ 
ordinate Judge, Fourth Class. The pro¬ 
ceedings continued in that Court for 
more than a year. After a large num¬ 
ber of witnesses had been examined 
by both sides the Subordinate Judge, 
Fourth. Class, passed an order on 5th 
December 1927, returning the plaint for 
presentation in the proper Court, on 
the ground that the value of the pro¬ 
perty attached was found to be more 
than Rs. 1,000 and the suit was beyond 
his pecuniary jurisdiction. 

The plaintiff accordingly amended the 
plaint by raising the value for purposes 
of jurisdiction to Rs, 1,500 and pre¬ 
sented the amended plaint in the Court 
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of the Senior Subordinate Judge on 
8th December 1927. No objection on 
the scope of the suit being beyond 
limitation was raised in that Court, 
and by consent of parties the evidence 
already recorded by the Subordinate 
Judge, Fourth Class, was considered as 
evidence in the case. After some fur¬ 
ther proceedings the Senior Subordinate 
Judge decreed the suit. On appeal the 
•decree has been affirmed by the learned 
District Judge. The defendant decree- 
holder has lodged a second appeal in 
this Court, and the first objection raised 
on his behalf is that the proceedings 
in the Court of the Subordinate Judge^ 
"Fourth Class, were coram non judice, 
as the suit should be considered to 
'have been properly filed on 8th De¬ 
cember 1927, when the amended plaint 
was presented in the Court of the Senior 
•Subordinate Judge, and as this was 
more than a year after 4th November 
1926, when the objection of the plain¬ 
tiff was disallowed by the executing 
Court, the suit was barred by time 
under Art. 11, Limitation Act. In my 
opinion, this contention is without force. 
As stated already, the suit was origi¬ 
nally instituted in the Court of the 

( Subordinate Judge, Fourth Class, witmn 
1 few days of the dismissal of the plain- 
dff's objection by the executing Court 
The trial proceeded in that Court with¬ 
out objection for over a year when the 
presiding officer suo motu discovered 
that under certain Full Bench rulings 
of the Chief Court the value of the 
suit for the purposes of jurisdiction is 
not the amount of the decree, in exe¬ 
cution of which the proi>erty had been 
attached, but the value of the property 
itself. The plaint was accordingly 
amended and was presented in the 
Court of the Senior Subordinate Judge, 
no additional court-fee having been de¬ 
manded or paid, and the suit was 
' tried in the Court of the Senior Sub¬ 
ordinate Judge as H it was a co^ 
tinuation of the trial in the C^urt 
of the Subordinate Judge, Fourth Class. 

luy Opinion, S* 14, Liinita.tion Act, is 
appHcable to the case and the time 
spent in the Court of the Subordinate 
• Judge, Fourth Class, should be exclu-- 
ded. Mr. Bharat Da^^l has referred 
me to the provision of O. 7, Rr* 6 and 
• 11, Civil C.. and has pointed out 
that this period should not be extended 
as no exemption from the law of 
tation was asked for in the amended 
plaint. In this connexion he reUes on 
bovUida Mai v. Santa ( 1) .. The facts 
of that /-age are clearly distmgmshable 

“il'A IB 1914 837=36 10441»88P B 1914. 


as there the suit, when originally in¬ 
stituted was barred by limitation. In 
my opinion, the present suit is not 
barred by Art. 11 and the objection 
raised by the appellant for the first 
time in second appeal has no force 
and must be overruled. 

On the merits, the finding that the 
site belongs to Allah Yar Khan is bind¬ 
ing on both parties and therefore it 
must be held that the site is not liable 
to attachment and sale in execution of 
the decree against Bliagwan Singh’s 
estate who was admittedly a non-pro¬ 
prietor. It has been found however that 
ihe malba belonged to Mohar Singh. 
He died several years ago and was 
succeeded by his son Bhagwan Singh 
who was a minor at that time. Bhag¬ 
wan Singh went to live with his n^- 
ternal uncle in another village and died 
therefore attaining majority. From these 
facts the learned District Judge has 
raised the inference that Bliagwan Singh 
must be taken to have abandoned his 
rights in the shops and house. In my 
opinion, tliis is an erroneous view of 
the law. As stated already, Bhag\van 
Singh was a minor, and an intention 
to abandon his rights in his father’s 
interest in the buildings in question 
cannot be imputed to liim from the 
mere fact of his having gone to live 
with his maternal uncle in another vil¬ 
lage due to his minority. I hold there¬ 
fore that the superstructure of the shops 
and the house in question was a part 
of the estate of Bhagwan Singh at the 
time of his death. 

It is laid down in para. 236 of the 
Rattigan’s Digest of Customary Law, 
that in the absence of a well-estab¬ 
lished custom to the contrary, a non- 
proprietary resident in a village is or¬ 
dinarily entitled to sell the materials. 
No custom to the contrary has been, 
found to be proved in this village, 
and counsel for the respondent has not 
drawn my attention to any evidence on 
the record bearing on the point. It 
must therefore be held that Bhagwan 
Singh had a saleable interest in the ma¬ 
terials and on his death his creditors 
were entitled to proceed against it to 
realise their dues. The fact that Ishar 
Das is related to Bhagwan Singh in the 
fourth degree, and would have had no 
right to succeed as a non-proprietor 
to his house and shops is immaterial 
for the purposes of this case, ^ as 
the decree had not been passed against 
Ishar Das personally but was against 
the estate of Bhagwan Singh, whi^_m- 
cluded the superstructure of the buua-* 
ings. * 
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I accordingly accept tliis appeal in 
part in lieu of the decree of the Dis¬ 
trict Judge, grant the plaintiff-respon¬ 
dent a declaration to the effect that 
the site underneath the house and shops 
in dispute is not liable to attachment 
and sale in execution of the decree 
obtained by the defendant-appellant 
against the estate of Bhagwan Singh, 
but that the superstructure of the house 
and shops is so liable. 

Having regard to all the circum¬ 
stances, I leave the parties to bear 
their own costs throughout. 

^•S. Appeal partly accepted. 
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Bhide, J. 

Phafjga Singh — Defendant — Appel¬ 
lant. 


V. 

Nanak —Plaintiff—Respondent. 

Second Appeal No. 1228 of 1930, De¬ 
cided on 19th April 1933, from decree of 
Dist. Judge, Ambala, *D/- 9th April 
1930. 

Civil P. C. (1908), O. 1, R. 8 and O. 22, 
Suit by some landlords that certain 
tenancy had extinguished and for declaration 
that certain person has no occupancy right— 
Death of some plaintiffs pending suit—Legal 
representatives not brought on record—Suit 
is for benefit of all landlords and does not 
abate either wholly or in part. 

Some of the landlords filed a suit that certain 
tenancy had extinguished and for a declaration 
that a certain person had no occupancy rights. 
Some of the plaintiffs died pending suit and 
their legal representatives were not brought on 
record: 

Held', that although the procedure in O. 1, 
R. 8 was not foll6wed, the relief claimed was for 
benefit of all the landords. The suit was a re¬ 
presentative suit and consequently the death 
of some of the plaintiffs would not result in the 
abatement wholly or in part of the suit. AIB. 
1920 Ijah 167, l^elon‘,AIR 1930 hah 353 and AIR 
1931 Pat 17, Dist', AIR 1930 Lah 616, Ref. 

[P 055 C 2] 


J. N. Aggai'ioal and S. L. Puri —for 
Appellant. 

J. Xj. Kapur and Aohhru Ram —for 
Respondent. 


Judgment. —Civil Api>eals Nos. 1228 
and 1263 of 1930 are connected and 
will be disposed of together. The ma¬ 
terial facts giving rise to these appeals 
are briefly as follows;' 

One Munshi died without any issue, 
leaving some proprietary land as well 
as^ some land held on occupancy tenure. 
His widow Mt. Atma Devi held this 
land as a life tenant after his death 
for a time; but on her remarriage 
the land was mutated in favour of 


Phagga Singh, who claimed to be a 
collateral of Munshi. Thereupon two 
suits were instituted. One was by Mt. 
Shib Devi, who claimed to be a sister of 
the deceased Munshi. This suit related 
to the proprietary land only. The other 
suit was instituted with respect to the 
occupancy land by some of the land¬ 
lords who claimed that the tenancy had 
become extinguished on account of the 
absence of any heir entitled to succeed 
under S.^ 59 of the Punjab Tenancy 
Act. During the pendency of the first 
suit Mt. Sliib Devi died and the suit 
was continued by her husband Nanak 
as her legal representative. Eventually 
both the suits were decreed. Appeals were 
preferred by Phagga Singh to the Dis¬ 
trict ^ Court. The appeal in Mt. Shib 
Devi’s case was dismissed by the learned 
District Judge while that in the case 
instituted by the landlords was accepted 
and the suit was dismissed on the 
ground that it liad abated. From this 
decision second appeals have been pre¬ 
ferred to this Court by Phagga Singh 
and the landlords respectively. 

As regards the appeal in Mt. Shib 
Devi’s case, one of the points raised 
before the learned District Judge was 
whether Nanak was entitled to conti¬ 
nue the suit instituted by Mt. Shib 
De\d as her legal representative. The 
learned District Judge did not go into 
this question but upheld the decree of 
the trial Court on the ground that the 
defence of Phagga Singh broke down. 
This was obviously erroneous, as imtiL 
the right of Nanak to prosecute the suit 
instituted by Mt. Shib Devi was estab¬ 
lished, no decree could be passed in 
his favour. The learned counsel for 
the respondent was compelled to con¬ 
cede that the learned District Judge 
had not discussed the evidence on this 
point or given any reasons for holding 
tliat Nanak was entitled to continue the 
suit as legal representative of Mt. Shib 
Devi. This was a mixed question of 
fact and custom and obviously required 
careful consideration. The learned Dis¬ 
trict Judge’s judgment cannot therefore 
be upheld and this suit must be re¬ 
manded to him for re-decision after 
consideration of the question whether 
Nanak was entitled to prosecute the 
suit instituted by Mt. Shib Devi as her 
legal representative. 

In the second appeal it is not 
puted that some of the plaintiffs died 
during the pendency of the suit and 
their legal representatives were not 
brought on the record within time. The 
only question which requires considera¬ 
tion in this appeal therefore is whe- 
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ther the suit was properly held to liave 
abated wholly. As to tliis point, it 
may be stated at the outset, that the 
plaintiffs claimed that the landlords 
were in possession and merely sued 
for a declaration that defendant Pliag- 
ga Singh liad no occupancy rights in 
the land in dispute and that it had 
been wrongly mutated in his name. The 
latter relief was merely of a conse¬ 
quential nature and the substantial re¬ 
lief which tliey really claimed was that 
defendant Phagga Singh had no occu¬ 
pancy rights in the land. The learned 
counsel for the landlords has contended 
that although some of the plaintiffs had 
died, the remaining plaintiffs were en¬ 
titled to the declaratory relief prayed 
for as any one of them could iiave 
sued for such a relief. The learned 
counsel for Phagga Singh has, on the 
other had, chall<mged the correctness 
of this proposition and has relied upon 
A, 1. R. 1930 Lah. 353 and Kesheo 
Prasad Singh v. Mahomed Wahid (1). 
But these cases are, I think, distinquish- 
able. In Kesheo Prasad Singh v. 
MaJtomed Wahid (1), the suit related 
to proprietary land. Some of the defen¬ 
dants who claimed the land died and 
their legal representatives were not 
brought on the record. It was also 
found that there was nothing on the 
record to show what area in the 
land’ was owned by the defendants who 
had died, in the circumstances it 
was held that the suits and appeals 
had abated wholly. In the second case 
a suit for possession was brought by 
a person who claimed occupancy rights 
in certain Lands as against the defen¬ 
dant landlords. Some of the latter died 
during the pendency of the suit and 
their representatives were not brought 
on the record. 

It was pointed out in the course 
of the judgment that a tenancy as bet¬ 
ween a tenant and a landlord is in¬ 
divisible in its nature. As all the pro¬ 
prietors of the land jointly constitute 
one l^dlord whose rights qua the ten¬ 
ant are indivisible, it was not open 
to the tenant to claim, relief against 
some of the landlords only. For, the 
tenancy being indivisible, the tenant 
could get possession of the whole or 
nothing. This view as to the nature of 
a tUdimcy, it may be pointed out here, 
is in accord with the view taken by 
a Full Bench of this Court m A. /. 
R. 1930 Lah. 515.. As the plaintiff in 
that case {A. /: /?. ,1930 Lah. 353) 
coidd not get any-.areliaf against the 
legal represe ntatives ^ of tnose landlords 
: ."i, A I R W81 1 d 119=9 Pat 698. 


who had died, it was held that the whole 
suit had abated. But in the present 
suit no such difficulty arises. For the 
plaintiffs are merely suing for a de¬ 
claration that the defendant Pliagga 
Singh has no occupancy rights in the 
land in dispute and there seems to 
be no good reason, why such a relief 
could not be claimed by any one of 
the landlords. As a matter of fact the 
suit had been instituted by some of 
the landlords only and the rest were 
joined as pro forma defendants. Al¬ 
though the procedure prescribed by 
O. 1, R. 8, Civil Procedure Code, had 
not been followed, the reUef claimed, 
viz., that the defendant Phagga Singh 
had no occupancy rights was for the 
benefit of all the landlords. The suit I 
was thus by its nature a representative 
suit and consequently according to the 
principle laid down in Sunder Singh 
v. Rani Nath (2), the death of some: 
of the plaintiffs would not, in my opi-i 
nion, result in. its abatement either! 
wholly or in part. 

I accordingly accept both the appeals 
and remand the cases to the learned 
District Judge for re-decision of the 
appeals in the light of the above re¬ 
marks. Costs to follow final decision. 

K.s. _ ApyeaU accepted . 

2. A I R 1926 Lah 167=93 I 0 1013=7 Lah. 
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Abdul Qadib, J. 

Nasirud-Din and others — Judgment^ 
debtors—Appellants. 

V. 

Dost Mohammad and others — Decree- 
holders—Respondents. 

Misc. First Appeal No. 1186 of 1928,. 
Decided on 4th May 1932, from order of 
Senior Sub-Judge, Lahore, D/- 3rd April 
1928. 

Civil P. C. (1908), O. 21, R. 15—Decree- 
holder omitting to state in his execution ap¬ 
plication names of all persons interested in¬ 
decree does not invalidate execution procee¬ 
dings—Court has discretion to give notice to¬ 
other decree-holders—Judgment-debtor can¬ 
not object to execution being taken on this- 
ground. 

It is nowhere laid down that the omission on 
the part of a decree-holder to state in his appli¬ 
cation the names of all the persons who are^ 
interested in tl^ decree, is such a defect as would 
Invalidate execution proceedings, and it is in 
the discretion of the Court to give notice to the- 
other decree-holder or to the judgment-debtor 
before making an order for execution, though it 
is not obligatory on the Court to issue such 
notice, and it is not for the judgment-debtor to 
raise an objection that sufficient steps have not- 
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been taken to safeguard the interests of the other 
decree-holders when they themselves have not 
made any complaint: AIB 1919 Pat 286, wof 
Appr-, 1030 All 188, lief', AIR 1931 Lah 
COO, Foil. [P G56 C 2] 

Kishan Dayal —for Appellants. 

.7. N. Arjfjariual and ..Isa Bam — for 
jResponclents. 

Judgment .—On 9th March 1915, a 
decree for Rs. 19,000, with costs was 
passed by compromise in favour of 
Dost Mohammad and the five sons 
of his brother, Fateh Moliammad; but 
the decree was not to be executed for one 
year after the said date. Applications 
for execution of tliis decree were made 
from time to time and the last one was 
dated the 27th April 1927. The judg¬ 
ment-debtors objected to the e.xecution 
of the decree on the ground that the 
last application was not in accordance 
with law as laid down in O. 21, R. 15, 
Civil P. C., as it was made by 

post Mohammad and did not state that 
it was for the benefit of all the decree- 
holders and made no reference to the 
share of Mt. Janat Bibi, widow of 
of Fateh Mohammad. It was further ob¬ 
jected that the application was barred 
by time, because the application made 
on 17th June 1925, wliich was relied 
on as a step-in-aid of execution to save 
the limitation of the application of the 
27th April 1927, was itself defective, 
inasmuch as it was on behalf of the firm 
Dost Mohammad-Fateh Moliammad and 
not on behalf of Dost Mohammad him¬ 
self, to whom rights under the decree 
had been transferred in his individual 
capacity. The Court of the SubordiMte 
Judge first class disallowed these objec¬ 
tions and ordered the execution to pro¬ 
ceed. The judgment-debtors preferred 
an appeal to this Court against the 
order of the Subordinate Judge, First 
Class, and got the execution stayed pend¬ 
ing the disposal of the appeal. 

I have heard Mr. Kishen Dayal for 
the appellants and Mr. Jagan Nath 
Aggarwal for the respondent decree- 
holder, and find that there is no sub¬ 
stance in this appeal and it must fail. 
Before discussing the value of the ob¬ 
jections raised on belialf of the judg¬ 
ment-debtors, it may be mentioned that 
the suit between the parties in which 
the decree by compromise was given 
was by the firm of two brothers, known 
as Dost Mohammad Fateh Mohammad. 
Fateh Mohammad died leaving five 
sons, Din Mohammad, Abdul Majid, 
Abdul Hamid, Abdul Aziz and Abdul 
Rashid, and a widow Mt. Janat Bibi. 
When the decree was passed Dost Mo- 
-hammad and the five sons of Fateh Mo- 


hammad were shown as decree-holders. 
Mt. Janat Bibi’s name was not on the 
record at any stage of the case or in 
any application for the execution of 
the decree. One of the sons of Fateh 
Mohammad, namely, Abdul Rashid, died 
some time during the period between 
1915, and 1923, and on 22nd Decem- 
ber 1923, his four brothers assigned 
their interests in the decree to Dost 
Mohammad and this deed of assignment 
was registered on 20th June 1924. It 
'vas for this reason that when Dost 
Mohammad took out execution in 1925^ 
he did so in his own name and again 
in 1927 when he filed the application 
under discussion he filed it in his own 
name. 

The contention of the judgment-deb¬ 
tors is that, qua the share of Abdul 
Rashid, deceased, Mt. Janat Bibi had 
certain rights as his heir under the 
Mahomedan Law, and as she was not 
made a party to the application of 1927 
and it was not stated therein that the 
application was for the benefit of all 
the decree-holders, including Mt. Janat 
Bibi, therefore, the application must 
be thrown out. Reliance was placed on a 
judgment of the Patna High Court in A. 
/. Meik V. Midnapur Zemindary Co., 
(1), which held that an application 
for execution of a decree, which does 
not comply with the requirements of 
R. 15 of O. 21, Civil Procedure Code, 
cannot be allowed to be amended. The 
view taken however by the learned Judges 
of the Patna High Court in the above 
decision, does not appear to place the 
correct interpretation on O. 21, R. 15, 
according to some later authorities. 

Mr, Jagan Nath refers to Dharmadev 
Rai V. Jwala Prasad {A. /. R. 1930 
All. 188 at p. 190), and also to a 
Division Bench decision of this Court in 
Ghanaya Lai v. Madho Parshad (2). In 
the last case it is held that it is 
nowhere laid down that the omission on 
the part of a decree-holder to state 
in his application the names of all 
the persons who are interested in the 
decree, is such a defect as would in¬ 
validate execution proceedings. The 
same authority also makes it clear 
that it is in the discretion of the Court 
to give notice to the other decree-holder 
or to the judgment-debtor before mak¬ 
ing an order for execution, thofigh it 
is not oUgatory on the Court to issue 
such notice, and that is not for the 
judgment-debtor to raise an objection 
that sufficient steps have not been taken 
to safeguard the interests of the other 

1. AIR 1919 Pat 286=63 I C 803=4 P Ii J 6^ 

2. AIR 1981 Lah 600=135 I C207. 
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decree-holders when they themselves have 
not made any complaint. This ruling 
■appears to me to be fully applicable 
to the case before me. Here, even 
if we assume that Mt. Jannat Bibi had 
any share or right in the decree in 
•question, she has not cOme forward to 
be impleaded as a party to it, nor lias 
she alleged that her husband’s brother 
in executing the decree is trying to 
-execute or to deprive her of her 
share. The position, as already explain- 
.ed, is that Dost Mohammad was, in 
his own right, entitled to one-half of 
the decree. His other brother’s share 
which, after the death of that brother, 
belonged apparently to his five sons, 
had been signed on the death of one of 
them, i. e., Abdul Rashid, to Dost Mo- 
bammmad. The question whather Mt. 
Jannat Bibi was entitled to a share 


/cna-Ae, by 

the scribe. The very fact that tab paren¬ 
tage of Dost Mohammad is mentioned 
shows that he meant to apply to his own 
individual capacity and not in the name 
of the firm* Therefore, the defect point- 
ed out by Mr. Kislien Dayal in that 
application really disappears and I need 
not discuss tlie point of law on which 
counsel on botli sides spent a good deal 
of^ time, i. e., whether a defective ap>- 
plication can be taken to be a step- 
in-aid of execution. I hold that the 
application of 17th June 1925, was in 
order, and that therefore the applica¬ 
tion of 27th April. 1927, was within 
time. I, therefore, dismiss this appeal 
with costs and allow the execution of 
the decree to proceed. 

B.V./R.K. Appeal dismissed. 


is a moot point, deF>ending on the 
question whether the parties are gov- 
lerned by Mohammadan Law or custom. 
The txial Court lias discussed this ques¬ 
tion but I do not think it was justi¬ 
fied in going into it at the instance 
of the judgment-debtors. In any case 
the fatt that there was no reference 
to the share of Mt. Jannat Bibi in the 
application of 1927, could not be a 
valid ground for the application not 
being allowed to proceed without Mt. 
Jannat Bibi being made a party. I think 
the execution should proceed subject 
to this safeguard that, if on any ques¬ 
tion being raised by Mt. Jannat Bibi 
it is found by any competent Court 
' that she was entitled to a share in tlie 
decr^ as one of the heirs of Abdul 
Rashid, deceased, then any payment 
made by the judgment-debtors to Dost 
Mohammad would absolve the judg¬ 
ment-debtors of any responsibility to¬ 
wards Mt. Jannat Bibi, who would be 
entitled to take her share out of any 
money that Dost Mohammad may realise 
through this execution. 

As to the second point, whether there 
■was any defect in the application for 
execution made in 1925 and whether 
that defect was such as would not help 
•in saving the limitation of the applica¬ 
tion of 1927, the issue, to my mind, is 
very simple. I have looked at the original 
application and I fnd that it is some- 
wlmt curiously worded. The applicant’s 
aiame is given there as firm Dost Mo- 
Ihammad walad Pir Bakhsh. Now, it 
iis obvious that there was never a firm 
•called Dost Mohammad only. The firm, 
when it existed, was Dost Mohammad- 
IFat^ MohamiMd. The word “firm” 
before the'name of Dost Moham- 
^^4 seems to ’ be a mere surplusage 
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Bhide, J, 

Peoples’ Bank, of Northern India Lid.^ 
Lahore —Plaintiffs—Pstitioners. 

V. 

Chanan Bam and another —Defendants 
—Opposite Parties. 

Civil Revn. Petn. No. 743 of 1932, 
Decided on lObh April 1933. 

Provincial Small Cause Courts Act (1887), 
Art. 42 — Suit for arrears of allotment and 
call money is small cause suit—Companies 
Act (1913), Ss. 21 and 59. 

A suit by a Company for recovery of arrears of 
allotment money and call money due on shares 
allotted is cognizable by a Court of Small Causes : 
97 P R 1881, Dist. [P 658 C 1] 

H. C. Kumai —for Petitioner. 

Dharm Bhushan —for Opposite Parties. 

Judgment. —The sole point for deci¬ 
sion in this case is whether a suit by 
a Company for recovery of arrears of 
allotment money and call money due on 
shares allotted to the defendant is cog¬ 
nizable by a Court of Small Causes. 
The learned Judge of the Small Cause 
Court Lahore relying on a ruling to 
which he has given no clear reference, 
has held it to be not cognizable by a 
Court of Small Causes and has returned 
the plaint for presentation to proper 
Court. The plaintiff company has filed 
a petition for revision of this order. 

The learned counsel for the petitioner 
states that the ruling relied upon by 
the Court below is Nand Kishore v. 
Kirkpatrick (1), quoted at p. 13 of 
Rustom ji’s Provincial Small Cause Courts 
Act. That ruling, however, relates to 
a suit by a liquidator. S. 159 of the 
Indian Companies Act excepts such a 
suit during winding up prrceeding s fr om 
”17(1881) 97 PiTTssi. 
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the cognizance of a Court of Small 
Cause. But there seems to be no pro¬ 
vision to exclude from its cognizance an 
ordinary suit by a Company for money 
due on shares, of the present type. The 
learned counsel for the respondent refer¬ 
red to article 42 of the Provincial 
Small Cause Courts Act and S. 21 of 
the Indian Companies Act, but 1 am 
unable to see tliat these help him. I 
accept the petition with costs, and set¬ 
ting aside the order ot the learned 
Judge of the Court of Small Causes 
direct that the suit be heard and dis¬ 
posed of by him according to law. 

K.S. Petition accepted. 

A. I. R. 1933 Lahore 658 

Bhide, J. 

Chatiar Singh and — Plaintiffs 

—Appellants. 

V. 

Punjab & Sindh Banh, Lid., and an- 
othc) —Defendants—Respondents. 

Second Appeal No. 1122 of 1930, De¬ 
cided on 4th April 1933, from decree of 
Dist. Judge, Amritsar, D/- 24th March 
1930. 

Vendor and Purchaser—Vendee paying part 
of vendor's mortgage-debt—Sale declared 
void under S. 53, Insolvency Act — Vendee is 
entitled to get amount of mortgage-debt only 
from vendor and not from mortgagee. 

Defendant 2 sold a house to plaintiff, for Rupees 
C.OOOoutof which Rs. 4,700 were left with him for 
payment to defendant 1, who was a prior mort¬ 
gagee. Plaintiff paid Rs. 900 out of this amount 
to defendant 1. In the meantime the sale in 
plaintiff's fovout was declared void under S-.®® 
Insolvency Act, as the vendor was adjudged in¬ 
solvent. Thereupon plaintiff sued for recovery of 
Rs. £00: , , 

J/c7<Z: that the plaintiff was entitled to relief 
only against defendant 2 and not against defen¬ 
dant 1. dSS C 2] 

Iqbal Singh and Nihal Singh— ior Ap¬ 
pellants. 

M. C. Mahajan —for Respondents. 

Judgment. —The material facts of the 
case for the purpose of this second 
appeal may be stated as follows: — 
Mul Singh, defendant No. 2, sold a 
house to the plaintiflfs for 'Rs. 9,000, 
out of which Rs. 4,700, were left with 
them for payment to the Punjab Bank 
(defendant No. 1) who held a prior 
mortgage thereof. The plaintiffs paid 
Rs. 900, out of this amount to the 
Bank. In the meantime, Mul Singh 
was adjudged insolvent and the sale 
in the plaintiffs’ favour was declared 
void at the instance of the Receiver 
under S. 53, of the Provinc^ In¬ 
solvency. Act. Thereupon the plaintiffs 
sued for recovery of Rs. 900, paid 


by them to t he Punjab and Sindh Bank,, 
with interest thereon, claiming the am¬ 
ount as a charge on the house. The 
trial Court decreed the suit but, on 
appeal, the learned District Judge 
granted a personal decree for Rs. 1075,. 
against Mul Singh, defendant No. 2,. 
only. From this decision plaintiffs have 
appealed. 

It has been urged on behalf of the 
plaintiffs that the learned District 
Judge’s judgment is very brief and. 
does not comply -with the provisions, 
of O. 41, R. 31, Civil Procedure Code, 
that the authorities relied upon 
by the trial Cburt were not discussed 
and no adequate groimds were given 
for upsetting the decision of the trial 
Court. I do not think there is much 
force in this contention. The learned 
District Judge has held that the sale 
having been set aside, plaintiffs could 
only seek their remedy against Mul 
Singh on whose behalf they made the 
pa^TTient. As regards the authorities re¬ 
lied upon before the trial Judge, ^ it 
is not clear whether they were relied 
upon before the District Judge at all. 
In any case, they do not seem to affect 
the reasoning of the learned District 
Judge. The authorities in question refer 
TO subrogation of mortgages. But the- 
plaintiff* had paid only a small portion: 
of the mortgage and the mortgage had 
not b^en extinguished. 

The learned counsel for the appel¬ 
lants next urged that both parties were- 
under a mistake of fact and hence 
plaintiffs were entitled to re¬ 
cover Rs. 900 from defendant No. 1- 
In support of this argument. A. /. R. 
1928 P. C. 261, was referred to, but 
the ruling seems to have no bearing 
on the facts of the case. Here there 
was no mistake of fact at all. The 
plaintiffs were bound to pay the mort¬ 
gage money to defendant No. 1, ac¬ 
cording to the contract of sale Jtnd 
the hontract remained valid and bind¬ 
ing until it was set aside at the in¬ 
stance of receiver. There was no pn- 
\ity of contract between the plaintiffs , 
and defendant No. 1. The money was ^ 
paid to defendant No. 1, on the basis 
of the contract betrveen plaintiffs and 
defendant No. 2, and that contract hav¬ 
ing been declared to be void, plain- . 
tiffs were in my opinion properly held 
to be entitled to relief against defen¬ 
dant No. 2 only. It is possible, as is 
alleged, that defendant No. 2. being, 
insolvent, the plaintiffs axe not likely 
to realise much out of their decree. But. 
they have to take the consequences. 
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of entering into a transaction which 
was found to be fraudulent and 
has been set aside by the insolvency 
Court. 

I dismiss the appeal but, in view 
of all the circumstances, I leave the 
parties to bear the costs of this ap¬ 
peal. 

K.S. Appeal dismissed. 

A. I. R. 1933 Lahore 659 (1) 

Addison, J. 

Fakir Chand —Appellant. 

V. 

Fulia and others —Eespondenfes. 

Miso. Second Appeal No. 1032 of 
1932, Decided on 27th April 1933, from 
order of Senior Sub-Judge, Hoshiarpur, 
D/- 15th April 1932. 

Civil P. C. (1908), O. 41, Rr. 23 and 25— 
Appellate Court framing new issues and re- 
manding case to trial Court—Remand should 
be under O. 41, R. 25 and not under O. 41, 
R. 23. 

Where an appellate Court stating that the trial 
Court had not framed certain issue, frames such 
issue and remands the case to the trial Court, the 
remand should be under O. 41, R. 25, and not 
under 0. 41, R. 23, and the trial Court should 
proceed to try the issue and return the evidence 
together with its findings thereon and the reasons 
therefor to the appellate Court. LP 659 C 1, 2] 

Fakir Chand —for Appellant. 

Muhammad Munir —for Respondents. 

Judgment. — The lower appellate 
Court stated that the trial Court had not 
framed any issue on the point whether 
the house in dispute belonged to Mt. 
Nathi. He then proceeded to frame 
that issue and certain other issues and, 
accepting the appeal, set aside the trial 
Court’s judgment and remanded the 
case to the trial Court under O. 41, 
R. 23, of the Civil Procedure Code, 
for a fresh, trial. Against this decision 
the defendant has preferred this se¬ 
cond appeal. The only point argued 
was that-the remand should have been 
under O. 41, R. 25, Civil Procedure 
Code, which runs as follows: 

“ Where the Court from whose decree the ap* 
peal is preferred has omitted to frame or try any 
issue, or to determine any question of fact, which 
appears to the appellate Court essential to the 
right decision of the suit upon the merits, the ap* 
pellate Court may, if necessary, frame issues, and 
refer the same for trial to the Court from whose 
decree the appqal is preferred, and in such case 
shall direct such Court to take the additional evi¬ 
dence required; and such Court shall proceed to 
try such issued and shall return the evidence to 
the appellate Court together with its findings 
thereon and the reasons thereon.** 

> It is clear that R. 25, does apply 
i^Literms and this was conceded by the 
^^aing Gounsel.r I a4:cordingly accept 


the appeal to the extent tliat I order 
that the remand on the new issues will 
be under O. 41, R. 25, Civil Proce¬ 
dure Code. The trial Court shall pro¬ 
ceed to try the issues and shall re¬ 
turn the evidence to the lower appellate 
Court together with its finding there¬ 
on and the reasons therefor. The court- 
on the memo, of appeal in this 
Court will be refunded. Parties ^^'i]l 
bear their own costs in tliis Court. 

Order accordingly. 

A. I, R. 1933 Lahore 659 (2) 

Jai Lal, J. 

Bhan Singh and another — Convicts”” 
Petitioners. 

V. 

Emperor —Opposite Party, 

Criminal Revn. Petn. No. 593 of 
1932, Decided on 7th September 1932, 
from order of Bess. Judge, Ludhiana, D/- 
1st February 1932. 

Excise Act (1914), S. 75—Trial after one 
year from commission of offence—Certificate 
subsequent to order of discharge—Trial is 
invalid—Criminal P. C. (1898), S, 188. 

Petitioners who ^Ye^e .arrested in the act of 
illicit distillation of liquor were sent up for trial 
but were discharged on the ground that there 
was no certificate under S. 188, Criminal P. C. 
Certificate was subsequently applied for and the 
case was actually presented more than one year 
from date of commission of offence : 

Held : that the production of the certificate 
subsequently after the order of discharge did not 
amount to a revival or continuation of the origi¬ 
nal proceedings and 'the subsequent trial w.as 
without jurisdiction. [P CGO C 1] 

Jhanda Singh —for Petitioners. 

Judgment. —The petitioners in this 
case are alleged to have been arrested 
in the act of illicit distillation ot liquor 
on 17th June 1930. They were sent up 
for trial on 3rd July 1930, but were 
discharged by a Magistrate on 25th 
July 1930, on the ground that the 
offence was committed in the Patiala 
State territory and the accused could 
not be tried without a certificate from 
the Agent to the Governor-General, 
Punjab States, under S. 188 of the 
Criminal Procedure Code. Such a cer¬ 
tificate was then applied for and granted 
on 16th April 1931, but an order was 
not passed by the District Magistrate 
till the 30th July 1931, that the Magis¬ 
trate concerned should proceed with the 
case, and the case was actually pre¬ 
sented before the Magistrate on 4th 
August 1931. Even the order passed by 
the District Magistrate on 30th July 
1931, was more than one year after 
the d^te of offence. 
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S. 75 of the Excise Act of 1914 
provides that, except with the sanction 
of the Local Government, no Court 
shall take cognizance of an offence, 
like the present, after the expiry of 
one year from the date of the com¬ 
mission of the offence. In the present 
case no sanction of the Local Govcni- 
nient lias been obtained and the pro¬ 
ceedings on which the petitioners liave 
l>een convicted cannot be deemed to be 
the conlinuation of the original pro¬ 
ceedings which resulted in their dis¬ 
charge. The production of the certi- 
hcale subsequently after the order of 
discharge has been passed in tliis case 
docs not, in my opinion, amount, to a 
revival or continuation of the original 
proceedings. The trial, therefore, in this 
case was without jurisdiction having 
been commenced after one year from 
the date of the commission of the of¬ 
fence and accepting the petition I set 
aside the conviction of the petitioners 
leaving it to the District Magistrate 
to take such further action as he may 
be advised. 

K.S. Petition accepted. 

A. 1. R. 1933 Lahore 660 
Bhide, j. 

Santa Shigh Kamal —Convict—Appel¬ 
lant. 

V. 

Empero }—Opposite Party. 

Criminal Appeal No. 1375 of 1932, 
Decided on 20th February 1933, from 
order of First Class Magistrate, Feroze- 
pore, D/- 28th September 1932. 

(a) Penal Code (1860), Ss. 302 and 117— 
Speech addressed to large audience inciting 
it to murder—O/fence falls under Ss. 302 
and 117. 

Where a speech was addressed to a large au* 
dience wherein the speaker incited the audience 
to murder Englishmen and Government officials: 

Hold : that the more appropriate section to be 
charged with was S. 117 read with S. 302. 

CP C60 C 2] 

(b) Pen’al Code (1860), S. 117—Scope. 

Section 115 applies only when the abetment is 

not punishable under another provision of the 
Code. So, if S. 117 applies, the offence would not 
fall under S. 115. -[P C60 C 2] 

(c) Criminal P. C. (1898), S. 439—Enhance* 
ment of sentence in revision. 

Each case has to be judged on its merits and 
moreover different considerations prevail when the 
question is one of enhancement of sentence on 
the revision side. [p 661 0 1] 

Jiican Lai Kapur —for Appellant. 

Abdul Eashid —for the Crown. 
Judgment. —The appellant Santa 

Singh Kamal alias Sant Ram was con¬ 
victed in this case under S. 302, read 
with Ss. 115 and 117, Indian Penal 


Code, and sentenced to rigorous im¬ 
prisonment for five years. The prose¬ 
cution case was that the appellant made 
a violent speech at a “Diwan” held 
at village Bhuliar in which he incited 
the audience to murder Englishmen and 
Government officials. The appellant 
denied having made the speech at¬ 
tributed to him and produced a number 
of witnesses who depkosed that he was 
not even present at the Diwan. This 
defence evidence however was disbe¬ 
lieved by the learned Magistrate who 
tried the case. The prosecution pro¬ 
duced a report of the speech 
based on shorthand notes ta¬ 
ken on the spot and several 
witnesses were also produced who cor¬ 
roborated the report. The learned coun¬ 
sel for the appellant has not attempted 
to support the plea of the appellant 
that he did not make the speech at¬ 
tributed to him but has merely urged 
that even accepting the finding of the 
learned Magistrate that he ^d 
make the speech the offence does not 
properly fall under S. 302/116 of the 
Indian Penal Code and the sentence 
is in any case excessive. 

As regards the first point, the learned 
Magistrate has convicted the appellant 
both under S. 302 read \vith S. 115, 
as well as S. 117, Indian Penal Code. 
S. 115, applies only when the abetment 
is not punishable under aiwther pro¬ 
vision of the Code. So if S. 117, 
applies the offence would not fall under 
S. 115, Indian Penal Code. S. 117 
provides punishment for abetment of 
an offence by the pubUc generally or 
by number of class of persons exceeding 
ten. In the present instance, tlie speech 
was addressed to a large audien<^ 
and in this aspect of the question it 
might be said tl^t S. 117, Indian Penal 
Code, is more appropriate. No direct 
autliority is cited and the point is per¬ 
haps not free from doubt. The bulk 
of the speech would properly fall 
under S. 124-A, Indian Penal Code, 
but there are passages, which would fall 
at least under S. 117, Indian Penal 
Code, if not under S. 115, Indian 
Penal Code. The appellant was, how¬ 
ever, not charged under S. 124-A, 
Indian Penal Code. I, therefore, hold 
the appellant to be liable either under 
S. 302/115, or 302/117, Indian Penal 
Code, in the alternative. 

As regards punishment, the learned 
counsel referred to Criminal Revision 
No. 447 of 1932, in which Court 
refused to enhance a sentence of six 
months in a similar case. But each case 
has to be judged on its merits and 
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moreover different considerations pre¬ 
vail when the question is one of en¬ 
hancement of sentence on the revision 
side. In the present instance the speech 
was undoubtedly very violent. I re¬ 
duce the sentence to rigorous imprison¬ 
ment for three years, which is the 
maximum punishable under S. 117, 
Indian Penal Code. 

V.S. Sentence reduced. 


A. 1. R. 1933 Lahore 661 

Dalip Singh and Abdel Qadib, JJ. 

Mehdi and others —Convicts — Appel¬ 
lants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 875 of 1932, 
Decided on Itth April 1933, from order 
of Seas. Judge, Attock, D/- 7th June 
1932 

(a) Criminal P. C. (1898), S». 423 and 439 
—Scope. 

Under the combined provisions of Ss. 423 and 
489 High Court has power to alter a conviction 
under«S. 326, Penal Code, to one under S. 302, 
Penal Code; Ali? 1914 Afad 25S and ^172 1924 

Hang 93, Foil ; AIR 192S P C 254, Disi. 

[P 664 C 1] 

(b) Penal Code (I860), Ss. 302, 147, 148, 
149, 325 and 326 — Charge on facts alleged 
stated—Criminal trial, charge. 

There was enmity between one Mirza on on© 
side and one Mehra on the other owing to dis- 
pnie about daughter of Mirza, who was married 
to but who left Mehra’s son A. As a result 
there were some criminal proceedings and two fac* 
tions in the village. One night a small w'all 
longing to Nawab, lambardar of the village who 
sided with Mirza was demolished by some of the 
party of Mirza. Nawab renaonstrated next day, 
upon which Mehra agreed to reconstruct the wall 
and the work was actually begun when A and S, 
another son of Mehra appeared and objected totheir 
father’s taking part in reconstruction. Mehra 
joined A and S and parti#s exchanged abuses and 
work of reconetruction was stopped. Thereafter 
Mehra, A and S left the spot, and while Nawab 
and some of hie partisans ’were dispersing, 12 
persons including Mehra, A and 8 appeared, five 
of the them with spears and rest with dangs and 
immediately attacked Nawab and his partisans. 
Amongst Nawab’s partisans present were^ Mirza, 
G, Alif, D and K. Mirza was stabbed with one 
Bpear blow which went clean through his body 
cutting the liver and killed him, G received 
various minor injuries, as also a spear blow and 
blow on the skull which caused his death, the 

spear blow severing the big artery and vein on the 
right thigh and the blow on the skull fracturing 
the right temporal bone and separating the fronto 
parietal suture. Alif received a spear blow and 
some other injuries but death was due to the cut¬ 
ting of liver by the spear blow. D and K also 
received blows with cutting weapons 5 

Sold ’ that on the facts alleged, the simple 
chaiKe was that all the 12 persons formed nnlaw- 
iul assembly with the object of causing hurt to 
Ifawab, Mirza and others end in the prosecution 


of that common object they killed Mirza, Alif 
and G and were therefore guilty under S. 802 read 
with S. 149 : CP 661 0 l] 

Held further that subsidiary charges under 
Ss. 148, 147, 326 and 149 for grievous hurt to D 
and under Ss. 324 and 149 for injury to K might 
also have been framed. LP 663 C 1, 2] 

L. Saunders — for Appellants. 

D. B. Sawhney — for Opposite Party. 


Dalip Singh, J .—On 18th January 
1932, a serious riot occurred in village 
Dhok Gujri in the course of wliich 
three persons, namely, Mirza, Ghazan. 
and Alif lost their lives, Khuda Dad 
was dangerously wounded with a stab¬ 
bing weapon, Khan Alam also sustained 
simple injuries with a stabbing weapon 
and Mukhana, Mulk and Shahana also 
received simple injuries with a blunt 
weapon. On the other side Fazal Dad. 
Sulaiman, Gulab, Asir, Aurangzeb and 
Mehra received certain injuries des¬ 
cribed as abrasions with the exception 
of one injury of Fazal Dad, which is 
described as a contused wound. Twelve 
persons were challaned before the 
learned Sessions Judge. The Commit¬ 
ting Magistrate liad framed certain 
charges against them but these were 
amended by the learned Sessions Judge 
and finally five persons, namely, Mehra, 
Fazal Dad, Mehdi son of Sardara, 
Mehdi son of Alif and Ahmad AU were 
charged under S. 148, the common ob¬ 
ject of the unlawfal assembly being 
described as murdering Alif, Mirza and 
Ghazan and preventing one Nawab from 
rebuilding a wall. Seven other persons, 
namely, Aurangzeb, Gulab, Sulaiman, 
Amir, Munir, Bahadur and Mir Alam 
were charged under S. 147, with the 
same common object. In addition there 
were charges under S. 302, Indian 
Penal Code, read with S. 149 of the 
same Code against all the twelve per¬ 
sons named above, the common object 
being specified in one head the murder 
of Alif, in a second head the murder 
of Mirza, in a third head the murder 
of Ghazan, in a fourth causing grie¬ 
vous hurt to Khuda Dad and in fifth 
head causing simple hurt to Khan Alam 
by a stabbing instrument, namely, a sp^r. 

The learned Sessions Judge having 
framed these charges proceeded to the 
trial of these twelve persons and found 
on the evidence that it was not proved 
t ha t there was any common intention 
to murder Alif or Ghazan or Mirza. He 
also found that the only common obj^t 
of the assembly might be held to be 
that of causing grievous hurt to Mir^. 
In another part of the judgment he 
also agreed with the opinion of tbe 
assessors that there was a conspiracy 
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on the part of all the accused to raise 
a dispute ahoiit a ^^■aU belonging to 
JNawab with the object that on the inter¬ 
vention of Mirza which was expected, 
Mirza niiglit be murdered. He also en¬ 
tirely accepted the statements of two 
witnesses Lai Beg and Allah Dad. Hav¬ 
ing come to all these findings which are 
not always possible to reconcile, he 
convicted eleven persons under S. 326 
read with S. 149 and sentenced them to 
five years’ rigorous imprisonment each, 
rive persons who were charged under 
b. 148, were found guilty under that 
section and sentenced to 18th months’ 
rigorous imprisonment each, the sen¬ 
tences running concurrently with those 
imposed under Ss. 326/149. Seven per¬ 
sons charged under S. 147 were found 
guilty under that section and sentenced 
to one y'car’s rigorous imprisonment 
each the sentences running concurrently 

sentences imposed under Ss. 

326/149. 

As regards one person Mehdi son 
of Sardara in addition to the con¬ 
victions mentioned above he found him 
guilty under S. 326, for griev'ously 
wounding Khuda Dad with a spear and 
sentenced him to five years’ rigorous 
imprisonment. He also convicted him un¬ 
der S. 324 for causing simple hurt with a 
spear to Khan Alam and sentenced him 
to three years’ rigorous imprisonment. 
Ihese sentences, namely, under Ss. 326 
and 324 vere to run consecutively with 
the sentences inflicted on MehcH son 
of Sardara under Ss. 326/149 and 148. 
The result, therefore, was that eleven 


me that on the findings of the learned 
Sessions Judge himself there should have 
been a conviction under S. 302/149 of 
all the appellants. Moreover the singl¬ 
ing out of Mehdi son of Sardara for 
the peculiar sentences inflicted on him 
did not seem to me to secure the ends 
of justice. At the same time I issued 
notice to the accused to show cause 
why their convictions should not be al¬ 
tered to one under Ss. 302/149. The 
case lias been now heard by a Division 
Bench. We have heard the learned 
counsel for the four appellants and have 
read the record. We have also heard 
a petition for enhancement of sentences 
by'^ Mr. Mohsin Shah. We have heard 
the learned Public Prosecutor in reply. 
The case is essentially a very simple 
one and it was the curious way the 
charges were framed that probably led 
the learned Sessions Judge into what 
I can only describe as contradictory 
findings and a serious confusion as 
to the law. 

The prosecution story is that there 
was enmity between Mirza deceased on 
one side and Mehra son of Hayat ap¬ 
pellant on the other owing to Mt. Mar¬ 
yam, daughter of Mirza, having been 
married to Auranzab, son of Mehra, and 
having subsequently been obliged to 
leave him owing to dissentions with the 
step-mother of Aurangzeb and wife of 
Mehra. Thereupon the party of Mehra 
brought a complaint against this lady 
and other i>ersohs including the de¬ 
ceased Mirza because it was alleged 
that this woman had removed certain 


persons were sentenced to undergo five 
years’ rigorous imprisonment and one 
person was as a result of all these 
findings to undergo tliirteen years’ ri¬ 
gorous imprisonment for taking part 
in one riot in which three persons lost 
their lives, one person was dangerously 
wounded and four others received simple 
injuries. This remarkable result I will 
analyse a little later but not content 
with having received what can only 
be called a comparatively light punish¬ 
ment for so serious an offence on the 
findings of the learned Sessions Judge, 
all the persons convicted have appealed 
to this Court. Four, persons, namely.. 
Mehra son of Hay^at, Alimad Ali son of 
Hayat, Aurangzab son of Mehra afore¬ 
said and Mehdi son of Sardara have 
appealed through counsel, namely', Mr, 
Saunders and the remaining eight per¬ 
sons have appealed through jail. 

On the case coming before me in 
Single Bench I referred it to a Divi-- 
sion Bench in an order dated the 10th 
January 1933, because it apf>ears to 


ornaments, etc. which did not belong 
to her but belonged to her husband’s 
family. The police investigated the af¬ 
fair and took hold of the property but 
ultimately the complaint was found to 
be false and the property was returned 
to Mt. Maryam, etc. hlirza, deceased, 
accompainsed by others had gone short¬ 
ly before the present occurrance and 
recovered this property. There were al¬ 
so other causes of enmity between the 
two factions and on the night preceding 
this occurrance it is alleged by the 
prosecution that a small wall belonging 
to Nawab, who had sided with Mirza in 
the dispute about Mt. Maryam and who 
is a lambardar of this village, was de¬ 
molished by some of the party of the 
accused. The next day'^ Nawab, accom¬ 
panied by Lai Beg, Allah 
Dad and Nura went in a 
deputation to Mehra appellant to 
remonstrate about the destruction of 
the wall. Mehra agreed to reconstruct 
the vv'all and accordingly the deputation 
accompanied by Mehra came to the 
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spot. One Gulab blacksmith a witness 
was sent to reconstruct the wall. While 
he was constructing the wall Aurangzeb 
and Suleman appellants arrived on the 
spot and objected to their father tak¬ 
ing part in the reconstruction and in¬ 
deed to any reconstruction of the wall. 
Mehra sided with Aurangzeb and refused 
to have anything furter to do with 
the reconstruction. Thereupon the 
parties excliaged abuse a.nd it appears 
that some partizans of either side ap¬ 
peared on the spot though it is not 
very clear who exactly appeared. 

The finding of the learned Sessions 
Judge is that Mirza deceased at any 
rate may certainly be held to liave 
come to the spot. Thereafter Aurang- 
jzeb, Suleman and Mehra left, the build¬ 
ing of the wall also stopped and the 
party of the complainants were dis¬ 
persing when twelve persons, namely, 
.all the appellants five of whom 
armed with spears and the rest had 
dangs, appeared on the spot. On hir¬ 
ing the noise the party of the complam- 
nants returned back to the spot. It ap¬ 
pears then that they were immediately 
.attacked by these twelve appellants. 
Mirza was stabbed one spear blow 
which went clean through his body cut¬ 
ting the liver and killed him. Ghazan 
received various minor injuries. He also 
received a spear blow and a blow on 
the skuU which caused his death, the 
spear blow severing the big artery and 
"vein on the right thigh and the blow 
on the skuU fracturing the right tem¬ 
poral bone and separating the fronto¬ 
parietal suture. Alif received a spear 
blow and some other injuries but death 
•was due to the cutting of the liver 
by the spear blow. Khuda Dad and 
Khan Alam also received blows with 
outting weapons. Various persons ap- 
l>eared on the spot and were either 
silent and passive on account of fear 
or if they interfered were beaten and 
caused injuries by the twelve appellants. 

Now, on the facts alleged by the 
prosecution the perfectly simple charge 
■was that all the twelve appellants form¬ 
ed an unlawful assembly with the 
object of causing hurt to Nawab, ^ Mirza 
and others and in tl^ prosecuUon of 
that common object they killed Mirza, 

AUf and Ghazan and 
rtffuiltv under S. 302 read with S. 149. 
I Subsidiary charges under Ss. 148, 147* 
1'^5>6/149 for the grievous hurt to 
Khuda Dad and under Ss. 324/149 for 
■ injury to Khan Alam might have 
; 'been framed also but essence of the 
iSarge. should have been the unlaw¬ 
ful ^assenlbly for the purpose of caus¬ 


ing grievous hurt and the resultant 
deaths of three persons in the pro¬ 
secution of the common object of that 
assembly or with the likelihood that 
such result might ensue in the prosecu¬ 
tion of that common object. Had this 
simple view of the case been borne 
in mind confusion that resulted might 
have been avoided. 

The learned Sessions Judge on the 
charges that he framed found that as 
Aurangzeb, Mehra and Sulaiman had 
left the spot before Alif and Ghazan 
arrived there was, therefore, no com¬ 
mon object to murder Alif and Ghau- 
zan. This finding might be correct but 
was wholly irrelevant and immaterial. 
He similarly found that it could not 
be inferred from the circumstances that 
there was an intention to murder Mirza. 
He forgot again that this finding only 
meant that such was not the common 
intention of the assembly. It did not do 
away with the provisions of S. 149, 
namely, that such a result was likely 
to ensue from what he did find was the 
common object of the assembly, narnely,, 
causing grievous hurt to Mirza. It is 
unnecessary to deal at length with the 
evidence for beyond reading it over to 
us practically no comments have been 
offered by the learned counsel for the 
appellants nor has he in any way at¬ 
tacked the findings of the learned Ses¬ 
sions Judge as to the credibili^ ot 
Lai Beg and Allah Dad witnesses.These 
witnesses appear to be_ disinterested and 
I have no hesitation in agreeing with 
the learned Sessions Judge in accept¬ 
ing their evidence as giving a substan¬ 
tially correct and true account of what 


Some argument was advanced by the- 
learned counsel that the wall itself was 
not proved ever to have existed. I here 
is a very bad plan on the record which 
the learned Sessions Judge corrunents 
on but I have again no hesitaUon in 
agreeing with the learned Sessions Juc^e 
that with whatever object it might be, 
the immediate cause of the dispute was 
this wall which undoubtedly existed at 
the spot alleged by the prosecuuon 
witnesses. It may be that appellants, 
as conjectured by the assessors, 
spired to make the wall a casus belli. 
It may be that they had some other ob¬ 
ject to serve in removing the wall, but 
be that as it may, there seems Uttle 
doubt that all the appellants as^mbled 
together and armed themselves five wath 
spears and seven with dangs in o^er 
tcTtake revenge for the dispute a^ut 
the waU. Now, when Wve 
arm themselves I think it is. a fair and 
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indeed the only inference that at the 
very least they intended to cause grie¬ 
vous hurt to certain persons. If in the 
course of prosecuting that common ob¬ 
ject they also killed certain persons 
it seems to me the only fair inference 
that they should liave known tliat such 
a result was likely to ensue in the course 
of the endeavour to attain the common 
object. The way in wWch the spears 
were used is in itself strong proof 
of the intention of the persons using 
them and protracted nature of the at¬ 
tack shows that all the appellants had 
a common object in this unlawful as¬ 
sembly. I therefore consider that the 
appellants should have been convicted 
under S. 302 read with S. 149 and 1 
would, therefore, alter all the convic¬ 
tions to one conviction of all the ap¬ 
pellants under these sections and would 
under S. 439, alter the sentences of al] 
the appellants to one sentence of tran- 
portation for Life. 

It was somewhat feebly contended 
by the learned cousel for the appellants 
that the High Court had no power under 
the combined provisions of S. 423 of 
the Criminal Procedure Code, and S. 
439 of the same Code to alter the con¬ 
viction under S. 326 to one under S. 
302. In re Bali Reddi (1) and On S/twe 
V. Emperor (2), are authorities against 
his contention and nothing has been 
advanced before us to show that those 
rulings are wrong. The only ruling 
referred to by the learned counsel for 
the appellants was Kishun Singh v. 
Emperor (3), but in that ruling their 
Lordships of the Privy Council ex¬ 
pressly stated that they did not decide 
the point as to the combined powers 
of the High Court under the two po¬ 
tions decided in In re Bali Reddi (1) • I 
would, therefore, repel this contention 
of the learned counsel for the appellants. 

Abdul Qadir, /.—I agree. 
v.B./r.k. Order accordingly. 

1. AIR 1914 Mad 258=22 1 0 766=15 Ot Ij J 

180=37 Mad 119. ^ ^ ^ , 

2. AIR 1924 Bang 93=76 I 0 711=26 Or L J 

247=1 Rang 436. 

3. AIR 1928 P 0 254=111 I 0 332=55 I A 890= 

50 All 722 (PO). 
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Shadi Lad, G. J. and Monroe, J. 
Wall —Convict—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 1553 of 1932, 
Decided on 14th March 1933. 

Penal Code (1860), S*. 302 and 304 (2)— 
Son suddenly and ia heat of passion strikins 


his father and causing bis death—Offences 
held committed under S. 304 (2), and nott 
under S. 302. 

There was a quarrel between the father and tlia^ 
son, and the latter suddenly got enraged, struck: 
the former in the heat of passion and causedi 
three or four injuries, one of which was fatal. 

Held: that theoffence was committed not under 
S. 302 but under S. 304 (2). IP 665 C ll 

Mohammad Amin —for Appellant. 

R. C. Soni —for the Crown. 

Shadi Lai, C. J. — The appellant,. 
Wali, an Arain of Chak No. 482, G. B'.. 
in the District of Lyallpur, has ueenr 
convicted of the murder of his father, 
Jhandu; and has been sentenced under 
S. 302, Penal Code, to transportation: 
for life. There is ample evidence on the 
record that there were constant disputes 
between the prisoner and his father 
about the partition of the family pro¬ 
perty. The father owned a plot of land., 
which the prisoner asked him to parti¬ 
tion ; but he did not accede to the 
request. 

The story for the prosecution is thaC 
on the evening of 7th July 1932,. 
Jhandu was beaten by Wali, while he 
was smokhig in his field, and sustained- 
several injuries to which he succum^d. 
either on that evening or on the eiwuing; 
morning. It is however beyond dispute: 
that, when the unfortunate nian expired,, 
the prisoner and his relatives tned to* 
hush up the matter, and buried him in. 
the village* grave-yard. It was not until 
the 12th July when the zaildar, Umar 
Din, who had been absent from the- 
village, returned to it, that the informa¬ 
tion was obtained that Jhandu’s death, 
was due to the injuries which had been 
inflicted upon him by his son Wali. The 
zaildar, thereupon, went to the police 
station and reported the affair. The 
investigating officer asked for permis¬ 
sion for exhuming the corpse of Jhandu,. 
which was disinterred on the 15th JiUy 
and still showed marks of injuries. The 
medical witness was able to discover 
three injuries including one on the hea<L 
and expressed the opinion that the death 
might be due to a fracture of the 
skull. Four witnesses, namely, Dullah> 
(P. W. 3), Karim, (P. W. 4), Zaman 
Shah, (P. W. 5) and Ghulam Moham¬ 
mad, (P. W. 6), state that they 
Wali striking his father with a lathi;, 
and their evidence is confirmed by the 
confession which the prisoner himselt 
made to the zaildar on the 12th July- 
He admitted that he had struck his. 
father on the head, back, face and 
ribs; and there can be little doubt thafr 
the injuries inflicted by him resulted in* 
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the death of the victim.. There is not an 
iota of evidence on the record tliat any 
threat or inducement was held out by 
the zaildar, and there is therefore, no 
valid ground for excluding the confes¬ 
sion from consideration. 

Ind^d, the learned counsel for the 
appellant admits that on the evening in 
question there was a quarrel between 
the father and the son, and that the son 
struck the father with a lathi. He 
however contends that the circumstances 
of the case, including the relationship 
between the parties, point to the con¬ 
clusion that there was no intention to 
cause death or to cause such Tx>dily 
injury as was likely to cause death. 
There is no force in this contention. If 
appears tliat there was a quarrel bet¬ 
ween the father and the son, and that 
the latter suddenly got enraged, struck 
the former in the heat of passion and 
caused three or four injuries. There is 
no adequate ground for attributing to 
the assailant the intention con;templated 
by S. 304, part 1, Penal Code. I would 
accordingly accept the appeal so far 
as to alter the conviction to one under 
S. 304, part 2, Penal Code, and to re¬ 
duce the sentence to rigorous imprison¬ 
ment for ten years. 

Monroe, J .—I agree. 

R.K. Order accordingly. 

A. I. R. 1933 Lahore 665 

V Bhide and Currie, JJ. 

Fazal Hussain —Convic6—A ppel 1 ant. 

V. 

Opposite Party. 

Criminal Appeal No. 510 of 1932, 
Decided on 28th June 1932, against order 
of SeSB. Judge, Rawalpindi, D/-4th March 
1932. 

(a) Criminal Trial—Confession, when sole 
basis for conviction, should be taken in its 
entirety. 

Where the evidence adduced by the prosecution 
is wholly disbelieved and the conviction of the 
accused is solely based on bis confession made in 
the Sessions Oourt, that confession must be taken 
in its entirety if it is to be the sole basis of a con¬ 
viction. LP 6f 6 C 2, P 667 0 1] 

(b) Ponal Code (1660), S. 100—Attack giv 
ing reasonable apprehension bf death or 
serious injury—S. 100 applies. 

Where according to the confession of the ac* 
oused, which was the sole basis for conviction, the 
accused was way laid and attacked by two persons, 
who were armed with hatchets and he snatched 
the hatchet from one of them and bit one or both 
of them in order to save his life, he cannot be 
held guilty of any offence. The attack clearly 
gave him reasonable apprehension of death or 
grievous hurt and the case would be covered by 
Nor can it ht said that the accused ex- 
lljd his right by inffioticg more harm than was 


necessary for being attack©! with hatchets, hi» 
life was in danger every moment and ho could 
not be expected in such circumstances to modulate 
bis defence at every step or be able to gauge the- 
precise force or number of blows which would have- 
been just sufficient to save his life. [P 607 C 1}. 

Nazir Ahmad —for Appellant. 

Abdul Bashid —for the Grown. 

Bhide, J .—The appellant, Fazal Hus¬ 
sain, lias been convicted in this case 
under S. 302, Penal Code, of the mur¬ 
der of one Din, and sentenced to trans¬ 
portation for life. The prosecution case.- 
was that the appellant had an intrigue^ 
with Mt. Lalan, a widowed sister-in- 
law of the deceased Din. The deceased 
remonstrated with the appellant upon, 
which the appellant was offended and 
threatened to kill him. On the date o£ 
the occurrence Din had gone with his. 
brother, Mohammad Din, and Ms son- 
m-law, Mohammad Afsar, to the thresh¬ 
ing floor of Cliandi to help him in 
gathering his moong crop. At about 
Rotiwela Din was going towards his 
hquse to have a drink when he was 
suddenly assaulted by the appellant and. 
three other persons who were armed 
with hatchets. 

The incident is said to liave been seen: 
by Badar Din Chaukidar who was on his 
way to his fields and also by Moliam- 
mad Gul and Mohammad Afsar who 
came to the spot while the deceased 
was being beaten. Mohammad Gul and 
Mohammad Afsar are said to have left 
the thrashing floor of Chandi soon after 
the deceased and were going to the 
house of Chandi to have a drink. Mo¬ 
hammed Gul remonstrated mth the ap¬ 
pellant upon wMch he was also givem 
a hatchet blow. Cliandi went to the 
spot on hearing the row and he was 
also attacked and injured with a stone 
by one of the culprits. The matter was. 
reported to the police by Badar Din. 
Choukidar. On the way to the police 
station he also informed Sher Jang 
Inam Khor as directed by the lambar- 
dar of the village. Sher Jang went to 
the spot and upon his inquiry the ap¬ 
pellant, Fazal Hussain, is said to liave 
confessed his guilt and produced the 
hatchet with which the offence was com¬ 
mitted. Din died as a result of the in¬ 
juries shortly after the arrival of Sher 
Jang. 

The appellant pleaded not guilty. Iri 
the Court of the Committing Magis¬ 
trate he made a statement to the effect 
that on his way from his dhok to the 
village he was attacked by the deceased 
Din and his brother Mohammad GuL 
that a stone was thrown at him by Dui 
and while he was grappling with Din. 
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Mohammad Gul aimed a blow at him 
with a hatchet which struck Din by 
mistake. In the Sessions Court he 
made a different statement. He stated 
there that he was attacked by Din and 
Mohammad Gu\ and in trying to save 
himself he inflicted a blow with a hat¬ 
chet on the head of the deceased. The 
learned Sessions Judge did not consider 
the evidence of the eye-witnesses to be 
satisfactory as it was not consistent with 
the probabilities of the case. He did 
, not think it likely that the appellant and 
his companions would hav^e been lying 
in wait, armed with hatchets, to murder 
Din as alleged by the prosecution as 
they could not have anticipated that Din 
would be passing that way at the time, 
and the place being populated it was 
not likely that it could have been chosen 
for the commission of such an offence. 
The learned Sessions Judge was of 
opinion that the fight took place bet¬ 
ween Fazal Hussain, appellant, and Din 
and it was doubtful whether any of the 
other accused took part in the affair. 
As regards the appellant’s plea of self- 
defence, he did not consider it as estab¬ 
lished and held in \dew of the nature of 
the inejuires on the head of the deceased 
that the offence fell under S. 302, 
Penal Code. He accordingly acquitted 
the accused with the exception of the 
.appellant and sentenced him to trans¬ 
portation for life. 

It has been urged on behalf of the 
.appellant that the learned _ Sessions 
Judge has practically disbelieved the 
evidence of all the eye-witnesses, that 
he did not also attach importance to 

the “extrajudicial” confession alleged to 

have been made by the appellant to 
Sher Jang and in the circumstances, the 
•conviction of the appellant not 

justifiable. It was contended t^t the 
so-callcd confession of the ap^ll^mt in 
Court, if it was to be accepted, should 
have been accepted in its enUrety and 
that according to that confession the 
-appellant was clearly within his right of 
private defence. Lastly, it was urged 
that even if the appellant is held to 
have exceeded liis right of private de¬ 
fence he could at the most be convicted 
under S. 304, Penal Code, and that the 
sentence should be much less severe. 
As regards the first point, the learned 
Sessions Judge has definitely held that 
the alleged eye witnesses Mohammad. 
Gul and Mohammad Afsar reached the 
spot after the attack on the deceased 
had ended. The learned Sessions Judge 
has given good reasons in support ot 
tliis view and liis finding in this resp^t 
"was not challenged before us. ine 


learned counsel who appeared for the 
Crown however contended that there is 
no good reason why the testimony of 
Badar Din Chaukidar should not be 
accepted. The learned Sessions Judge’s 
finding in respect of this witness is not 
very clear. After considering the pro¬ 
babilities of the case and the evidence 
of the eye witnesses, he gives his con¬ 
clusion as follow: 

“In any case the only safe conclusion to 
arrive at' under the circumstances is that there 
was a fight between the deceased and the accused 
Fazal Hussain, during the course of which the 
latter inflicted injuries on the deceased with the 
hatchet that he had. As there is nothing very 
definite to connect the other three accused with 
the crime, they must under the circumstances of 
the case be given the benefit of doubt.” 

Now this conclusion is wholly incon¬ 
sistent with the testimony of Badar 
Din, who definitely deposed that all 
the four accused persons were armed 
with hatchets and inflicted injuries on 
the deceased. It does not appear that 
Badar Din had any motive for falsely 
implicating any of the accused. There 
is therefore no good reason for accept¬ 
ing his testimony in respect of Fazal 
Hussain and rejecting it in resi>€ct ot 
the other three accused. It seems to me 
that in the circumstances of the present 
case, the testimony of Badar Dm must 
either be accepted or rejected as a 
whole. The most important point tor 
determination in the pr^nt case 
fore is whether the testimony of Ba^r 
Din can be safely accepted as reUabk^ 
(After considering the evidence, nia 
Lordship proceeded). Aiter care^lly 
considering all the facts I do not think 
the testimony of Badar Dm coum be 
safely accepted as reliable enough for 
convicting the appellant. If then the 
testimony of Badar Din and the other 
eye-witnesses is excluded, as I thmk, it 
must be, we are only left with the 
“extra-judicial” confession alleged to 
have been made by the appeUant to 
Sher Jang and his statement m the 
Sessions Court. The former caniwt 
attached much importance. All ^ 

deposed is that the appellant said ttot 
he had committed a mistake, but he ^so 
stated at the same time tl^t he had 
himself been attacked and mjured. bo 
the alleged confession cannot be said 
to be inconsistent with the plea of self- 
defence, which the appellant has put 
forward in the Sessions Court. All t^t 
is necessary therefore is to consider 
whether any conviction can be based on 
the statement made by the appellantj 
himself in the Sessions Court. The con¬ 
tention of the learned counsel for the 
appellant that this statement must he 



Abbas Ah v. Emperor (Agha Haidar, J.) Lahore 667 


taken in its entirety, if it is to be the 
sole basis of a conviction, is sound and 
its correctness was not disputed by the' 
learned counsel for the Crown. Accord¬ 
ing to the appellant’s statement before 
the Sessions Court, he was attacked by 
the deceased and liis brother Moliam- 
mad Gul, who were lying in wait. 
The deceased threw a stone on the ap¬ 
pellant which hit liim on the left shoul¬ 
der, Then the appellant threw a stone 
at the decesed wluch hit him on one 
side of the head. Then the deceased 
and the appellant grappled with each 
other. In the meantime Mohammad 
Gul gave the appellant two blows with 
a hatchet on the left arm. and on the 
head. The appellant snatched the hat¬ 
chet from Din’s hand and hit him on 
the head. The appellant gave Din an¬ 
other blow with the hatchet and then 
Din fell down. 

The appellant has thus tried to make 
out that he inflicted the injuries on the 
deceased in the exercise of his right of 
private defence. There is nothing in¬ 
herently improbable in the story put 
forward by the appellant that he was 
attacked by the deceased and Moham¬ 
mad Gul. As I have said already, 
owing to the appellant’s alleged in¬ 
trigue with the deceased’s sister-in-law., 
the deceased and his brother Moham¬ 
mad Gul had 'a stronger motive for 
attacking the appellant than for the 
appellant to attack them. It is true 
according to the appellant only 
three injuries were inflicted by him on 
the deceased while the medical evi¬ 
dence shows that the deceased liad re¬ 
ceived five injuries. But even assum¬ 
ing that the five injuries were inflicted 
by the appellant, the question still re¬ 
mains whether he can be convicted of 
any offence on the basis of state¬ 
ment alone. I am of opinion that 
he cannot be convicted on that basis. 
According to the appellant’s statement 
he was waylaid and attacked by two 
persons, who were armed with hatchets 
and'if he snatched the hatchet from 
one of them and hit one or both of 
them in order to save liis life, he cannot 
be held guilty of any offence. The 
attack clearly gave him reasonable ap¬ 
prehension of death or grievous hurt 
and the case would be covered by 
S. 100, Penal Code. Nor can it be 
said that the appellant exceeded his 
right by inflicting more harm than was 
necessary for being attacked with hat¬ 
chets. His life was in danger every 
moment and he could not be expected 
v in such circumstances to modulate his 
,^<|^dbB|ence at every step or be able to 


gauge the precise force or number of 
blows which would have been just suffi¬ 
cient to save liis life. 

I accordingly hold that the evidence 
on the record is not reliable enough 
to sustain the appellant’s conviction and 
giving liim the benefit of the doubt 
would acquit him. 

Currie, /.—I concur. 

K.N./r.K. Accused acquitted. 
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Shadi Lal, G. J. akd Agha Haidar-, J. 
Abbas AH Shah —Convict—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 439 of 1932, 
Decided on 9fch June 1932, from order of 
Sess, Judge, Jhelum, D/- 14th March 
1932. 

(a) Evidence Act (1872), S. 146 — Judge 
should control cross-examination. 

If in a criminal case any questions are put by 
the defence counsel which contravene the ordi¬ 
nary rules of evidence, then it is the duty of the 
Sessions Judge to control the cross-examination 
in such a way as to disallow any question which 
he considers to be misleading or improper. 

CP GG8 0 1, 2] 

(b) Evidence Act (1872), S. 118 — Com¬ 
petency of children as witnesses stated. 

Children are a most untrustworthy class of 
witnesses, for. when of a tender age they often 
mistake dreams for reality, repeat glibly as of 
their own knowledge wbat they have heard from 
others, and are greatly influenced by fear of 
punishment, by hope of reward, and by desire of 
notoriety. When considering the evidence of 
child witnesses these observations should not be 
lost sight of, although each case would depend 
upon its particular facts and circumstances. 

[P GC8 C 2] 

Abdul Aziz —for Appellant. 

Muhammad Monii —for the Crown. 

Agha Haidar, J. — Two elderly 
women, namely, Mt. Gulab. Bi and Mt. 
Hussain Bi, were murdered early in the 
afternoon on 23rd October 1931, while 
they were wasliing their clothes at ICallai* 
Kassi, a stream rumiing through the 
area of Miani Mohra in the District of 
Jhelum. Mt. Gulab Bi received four 
incised wounds on her neck and jaw, 
while Mt. Hussain Bi recened five such 
wounds and three of her ribs were 
fractured. 

Four persons, namely, Alam Shah. 
Abba5 All Shah, Inayat AU Shah and 
his servant Painda, were placed before 
the Sessions Judge, Jhelum, to take 
their trial on a charge of murder. • The 
Sessions Judge lias acquitted Alam Shah, 
Inayat AJi Shah and Painda, but has 
convicted Abbas AU Shah and sen¬ 
tenced him under S. 302, Penal Code, 
to death. Abbas AU Shah has appealed 
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to tliis Court through liis counsel, Mr, 
Abbul Aziz, and the record of the case 
is also before us under S. 374, Crimi¬ 
nal P. C., for the confirmation of the 
capital sentence. (His Lordship refer¬ 
red to the cHdcncc and continued) : 
According to the learned Sessions Judge 
tlic case depends mainly upon the evi¬ 
dence of Mt. Fazlan, the little child. 
As already stated, she was near the two 
women at the time when they were 
murdered. This cliild has stated that 
she recognized Abbas All Shah alone 
among the four assailants and failed to 
recognize the remaining three as they 
were wearing mandasas. In cross-exa¬ 
mination she has stated that neither of 
the assailants kicked Mt. Hussain Bi, 
nor anyone sat upon her or threw any 
stone at her. Tliis evidence is contra¬ 
dicted by the medical evidence which 
clearly says that the 8lh, 9th and 10th 
ribs of Mt. Hussain Bi were fractured, 
and that the injury to the spleen and 
overlying ribs may have been caused 
by someone kneeUng on the body, pro¬ 
bably just before the death. Mt. Fazlan 
has further stated that, although the 
Thanedar came to the village at night, 
her statement was taken down on the 
following morning. She also says that 
her brother Mehdi had gone with her 
when she appeared before the Tlianedar 
and liad told her that she should state 
before the police that she had identified 
Abbas ali Shah. She further says that 
her statement was recorded by the De¬ 
puty Sahib and Mehdi, who had come 
mth her to the Court, had compelled her 
to mention the name of Abbas Ali 
Shah. Further on she says that she 
came to Jhelum to give evidence the 
day before and that at night her uncle 
was-, with her and the Thanedar was 
also present at the place where they 
were stopping. She says that the 
Thanedar also had told her that she 
should state that she had identified 
Abbas Ali Shah and that, as she was 
being escorted by the policemen to the 
Court, she was told that she should 
state that she had identified Abbas AU 
Shah. 

The Sessions Judge observes that, after 
the defence counsel had put to her 
“puzzling and leading questions,” he took 
the child witness “in hand and entered 
into a dialogue with her.” I do not 
understand what were the “puzzling” 
questions which the counsel for the 
defence was putting to the child. At 
any rate .they do not appear on the 
record. If any questions were put by 
the defence counsel which contravened 
the ordinary rules of evid^ce, then it 


was the duty of the Sessions Judge to 
control the cross-examination in such a 
way as to disallow any question which 
he considered to be misleading or im¬ 
proper. Leading questions arepermitted 
by the law of evidence in cross-exami¬ 
nation and the Judge, if they are other¬ 
wise relevant and proper, cannot take 
any exception to them. Reading the 
evidence of Mt. Fazlan as a whole in my 
judgment it falls considerably short of 
that high standard of which ordinary 
prudence demands before a man can be 
convicted of the offence of murder. It 
may be that Mt. Fazlan was after all 
speaking the truth when she stated that 
Abbas Ali Shah was one of the four as¬ 
sailants of the deceased women but her 
evidence, as it stands, is not calculated 
to inspire confidence in my mind, and 
I do not consider that it would be safe 
to uphold the conviction of the appeh 
lant upon her evidence. In this con¬ 
nexion I would quote a passage from 
“The Outlines of Criminal Law,” p. 386... 
by Dr. Keiiny, Downing Professor of 
the Laws of England, Cambridge 
University: 

“Childrea area most untrustworthy class of | 
witnesses, for, when of a tender age, as our com* | 
mon experience teaches us, they often mistake; 
dreams for reality, repeat glibly as of their own j 
knowledge what they have heard from others, and • 
are greatly influenced by fean of punishment, by < 
hope of reward, and by desire of notoriety.’ 

When considering the evidence of i 
child-witnesses these observations should j' 
not be lost sight of, although each case! 
would depend upon its particular facts! 
and circumstances. Having regard to- 
what has been stated above, I would 
allow the appeal of Abbas Ali Shah 
and, setting aside his conviction an<£ 
sentence under S. 302, Penal Code, 
order that he be released forth^th. 
There is an application for revision 
(No. 589 of 1932), filed by Sikandar 
Shah through Mr. Saunders against 
the order of the Sessions Judge, Jhelum> 
dated 14th March 1932, acquitting 
Alam Shah, Inayat Ali Shah andPamda^ 

I notice that the District MagistTate|. 
Jhelum, has refused to move the Local 
Government to file an appeal against 
the acquittal of the three persons. I do- 
not see any reason why this Court 
should take the unusual course of 
revising the order passed by the S«- 
sions Judge. I would accordingly dis¬ 
miss this application. 

Shadi Lai, C. /.—I concur. 

v.s. Order accordingly^ 
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Shadi Lad, 0. J. and Abdud Qadir, J. 

Jagendar Singh —Defendant—Appel¬ 
lant. 

V. 

Mt. Natcab Bihi and another —Plain¬ 
tiffs—Bespondents. 

Second Appeal No. 618 of 1928, De¬ 
cided on 17th May 1933, from decree of 
Addl. Disfc. Judge, Lyallpur, D/- 12th 
November 1927. 

(a) Custom (Punjab) — Alienation—Ances¬ 
tral property—Mortgage by sonless proprie¬ 
tor—Mortgagee must show not only necessity 
to borrow but also rate and terms—Transfer 
of Property Act (1882), S. 60. 

It is incumbent on those who support a mort¬ 
gage of the ancestral property by a sonless pro¬ 
prietor governed by the customary law, to show 
not only that there was necessity to borrow, but 
that it was not unreasonable to borrow at such 
high rate and upon such terms as the mortgage 
deed contains; aud if it is not shown that there 
was necessity to borrow at the rate and upon 
terms contained in the mortgage, that rate and 
those terms cannot stand: Alli 1919 P C 11', 
and AIR 1923 P C 37, Foil ^ ^ LP 669 C 2] 

(b) Custom (Punjab)—Alienation—Sonless 
Jat of village Narang—Mortgage partly for 
-necessary purpose and partly for improve¬ 
ments on property mortgaged—Produce of 
land secured in lien of interest on considera¬ 
tion for necessary purposes and 12 per cent 
per annum interest agreed to be paid on 
rest—Further stipulation postponing redemp¬ 
tion for 31 years—Stipulations were held not 
binding on reversioners. 

One sonless Jat of village Narang granted a mort* 
gage of 772 kanals and added land to serve as 
security for loan of E-s. 8,500. Of the principle 
amount borrowed Rs. 6,600 were for necessary 
purpose and Bs. 8,000 were borrowed for sinking 
new wells for irrigating a portion of the waste 
land conveyed by mortgage. The mortgage deed 
provided that the mortgagee should take produce 
of land in lieu of interest on Rs. 6,500 and that 
the mortgagor should pay interest at 12 per cent 
per annum on item of Rs. 2,000 borrowed for 
sinking wells. There was a further stipulation 
postponing redemption for 31 years: 

Held: that the stipulations were unreasonable 
and that the reversioners were not bound by them. 

[P 670 0 1] 

(c) Custom (Punjab)—Alienation—Ancestral 
property—Alienation of ancestral property 
by sonless proprietor. 

A sonless proprietor governed by Customary law 
can make a gift of a plot of land for religious pur¬ 
poses of building a>mosque and if the mosque is 
constructed it cannot be contended that mort¬ 
gagor was not competent to spend that sum 
or that there was no necessity for it, 

LP 670 C 1] 

Achhru Bam —for Appellant. 

M. M. Aslam Khan and Barkat AH — 
:for Bespondents. 

SkadiLal.C.J .—On22ndMarch 1920, 
Jhitida, A Jat of the village, Narang, 


in the District of Sheikhupura, granted 
a mortgage of 772 kanals and 7 marlas 
of land to Sardar Harnam Singh, a Jat 
of the same District, to serve as a 
security for a loan of Rs. 8,500. The 
plainliff Haveli. a collateral of the mort¬ 
gagor in the fifth degree, has brought 
the present action to cliallenge the ali¬ 
enation on the usual ground of want of 
consideration and necessity. The Courts 
below have concurred in holding tliat 
the various items aggregating Rupees 
6,500, were required for necessary pur¬ 
poses, and that Rs. 2,000, were bor¬ 
rowed for sinking new wells for irrigat¬ 
ing a portion of the waste land con¬ 
veyed by the mortgage. The mortgage- 
deed provided that the mortgagee should 
take the produce of the land in lieu of 
interest on Rs. 6,500, and tliat the 
mortgagor should pay interest at the 
rate of 12 per cent per annum, on the 
item of Rs. 2,000 borrowed for sinking, 
wells. Tlte learned District Judge finds 
tliat the stipulation postponing redemp¬ 
tion for 31 years and the covenant for 
the payment of interest mcntiojied above 
were unreasonable and onerous terms 
and could not bind the reversioner. 
He has accordingly granted the plaintiff 
a decree for the possession of the land 
on payment of Rs. 8,500. 

On belialf of the mortgagee, who has 
brought the present second appeal, it is 
contended that of the area mortgaged 
to liim, only 217 kanals and 4 marlas 
were irrigated by canal and^ 158 kanals 
and 15 marlas were chalii land, and 
that the balance amounting to nearly 
400 kanals consisted of waste land. It 
is urged that in these circumstances 
the stipulations referred to above were 
not unreasonable. It cannot however 
be seriously disputed that these stipula¬ 
tions made it very difficult for the mort¬ 
gagor or his reversioner to redeem, the 
property. In Nazir Begam v. Raghu- 
nath Singh (1), their Lordships of the 
Privy Council made the following ob¬ 
servations in connexion with a mortgage 
made by the. manager of a joint Hindy 
family: 

“It is incumbent on those who support a mort¬ 
gage made by'the manager of a joint Hindu family 
to show not only that there was necessity to bor¬ 
row, but that it was not unreasonable to borrow at 
some such high rate and upon some such terms, 
and if it is not shown that there was necessity to 
borrow at the rate and upon the terms contained 
in the mortgage, that rate’and those terms can¬ 
not stand.” 

This principle, which has been affirm¬ 
ed by the Privy Council in Ram Bujha- 

1 AIR 1919 P 0 12=60 I O 484=46 I A 146 

=41 All 671 (P C). 
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wan Prasad Singh v. Nathu Rani (2), i? 
applicable to an alienation of ancestral 
property made by a sonless proprietor 
governed by tlie Customary Law in this 
Province. It is to be observed that, 
^vllile Rs. 2.000, may be considered as 
an improvement made by the mort¬ 
gagee. it was not necessary for the 
mortgagor to borrow tliat sum and to 
inomise to pay interest thereon wliile 
Mho increased produce due to the im- 


1933 




pondent. The result is that the appeal 
as ^ ell as the cross-objections are dis¬ 
missed. The parties shall bear then- 
own costs in this Court. 

Abdul Qadir, J. —I agree. 

V.B./R.K. Order accordingly. 
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I^alip Singh, J. 

Gopi 2^ath —Appellant. 


provement was to be taken by the mort¬ 
gagee. Plaving regard to all the cir¬ 
cumstances I concur with the District 
Judge in holding that tlie stipulations 
were unreasonable and that the rever¬ 
sioner is not bound by them. Tins find¬ 
ing disposes of the second appeal. On 
behalf of the plaintiff cross-objections 
have been preferred challenging the 
ncccssiiy for three items, the pay¬ 
ment of which has been established. 
It appears tliat a sum of Rs. 300 was 
before the Sub-Registrar to one 
Siraj Din, who was the Imam of a 
mosque, for the purpose of building a 
new mosque; and tliat a mosque wa*? 
constructed in the village. There is no 
doubt that a sonless proprietor can 
rnake a gift of a plot of land for reli- 


V. 

Delhi Cloth and General M%ll$ Co. Ltd y 
Delhi and others —Respondents, 

Second Appeal No. 1061 of 1932, 
Decided on 19fch May 1933, from decree 
of Disfc. Judge, Delhi. D/- 9th May 1932 

Civil P. C. (1908), S. 92 — Public Truit— 
Misappropriation of trust property trustees 
and beneficiaries colluding—Suit by descen* 
dant of founder challenging misappropriation 
18 maintainable and is not covered by S. 92. 

The descendants of tbe founder of .*4 trust have 
an interest in the trust over and above that which 
the public general!}’ have or might have in a public 
trust and any one of them has a locus standi to sue 
the trustees and beneficiaries colluding to misap* 
propriate trust property, if according to him provi¬ 
sions of the trust have not bean carried out or have 
been rendered impossible of being carried out. 
The provisions of S. 92 do not cover a suit of 


, gious purposes ; and the learned District 
I Judge states tliat: 

"it was not contended that the mortgagor who 
was a souless iJioprietor was not competent to 
spend a small sum of Rs. 300 for religious and 
charitable pui’iJoses.” 

As pointed out above, the mortgagor 
had no male issue, and at the time of 
tlie marriage of his daughter’s daugh¬ 
ter he had to make customary presents. 
Rs. 500 were borrowed by him for the 
purpose of making presents on the occa^ 
sion of that mairiage, and the learned 
District Judge holds that it was not un¬ 
reasonable for the mortgagor, whose 
only issue was a daughter, and who 
owned a large area of land, to spend a 
sum of Rs. 500 for giving presents to 
his grand-daughter and her husband. 
The third item objected to by the res¬ 
pondent is a sum of Rs. 500 wliich was 
given to the daughter to pay her debts., 
and the Subordinate Judge observes 
that the necessity for this item was not 
seriously challenged before liim. Nor 
was it contended before the District 
Judge that in the circumstances men- 
’tioned above: 

“ the mortgagor was. not competent to make 
this little gift to his daughter who was his only 
child.” 

There is therefore no force in the 
cross-objections preferred by the res- 

2. AIR 1923 P C 37=71 I C 933=50 I A 14=2 

Pat 235 (P O). 


this nature : AIR 1924 PC 221, Rel on. 

IP 671 C 1, aj 

Kishan Dayal —for Appellant. 

Manohar Lai, Daj Krishan and 
M. C. Mahajan —for Respondents. 

Judgment. — Plaintiff in this case 
brought a suit as the adopted son of the 
adopted son of one Jainti Das, who had 
executed a will on 7th April 1893, by 
which he left 20 shares in the Delhi 
Cloth and General hlills Company,. 
Limited, Delhi, in charge of Rai Baha¬ 
dur Sri Kishan Das, defendant 4, the 
income arrising from the same to be 
distributed over religious and educa¬ 
tional purposes at the discretion of the 
said Rai Bahadur Kishan Das. The 
plaintiff further alleged that for some 
time the income arising from it was 
paid to the Hindu College, but subse¬ 
quently in 1921 the shares, which up till 
then had stood in the name of the 
deceased Jainti Das, were entered in the 
name of the Hindu College by defen¬ 
dant 1, namely, the Delhi Cloth and 
General Mills Company, Limited, at the 
instance of Rai Bahadur, Sri Kishan. 
Das, defendant 4, and that on the same 
day, or subsequently, on 28th March 
1921, the Hindu College transferred 
these shares to the Commercial Educa¬ 
tion Trust of which the founder was 
Lala Madan Mohan Lai, the Secretary 
of the Delhi Cloth and General Mills 
Company, Limited, and defendant 2 ii? 
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this suit* The plaintiff claimed various 
reliefs in the suit as originally framed, 
but before me the plaintiff has aban¬ 
doned all the reliefs claimed except two 
namely: (1) a declaration that the said 
20 shares and the income and interest 
arising therefrom is wakf and that Rai 
Bahadur. Sri Kishan Das, is its trustee; 
(2) a declaration that the alienations 
made to the Hindu College and to the 
Commercial Educational Trust by whom¬ 
soever made are void. The defendants 
took up various pleas and the trial 
Court wrote a lengthy judgment and 
finally dismissed the suit on various 
grounds, inter alia holding that the 
plainitff had no locus standi to sue. 

The plaintiff went in appeal before 
the learned District Judge and, at a 


preliminary hearing, the learned Judge 
dismissed the appeal, holding that, as 
the only position claimed by the plain¬ 
tiff was that of the founder’s kin, he was 
not entitled to bring the present suit 
either under the terms of the Trusts Act, 
1882, or under the provisions of S. 92, 
Civil P. C., because so far as the latter 
was. concerned he had not complied 
with its terms and, presumably so far as 
the former was concerned, because he 
was neither a trustee nor a beneficiary. 
He therefore held that the plaintiff liad 
no locus standi and, as stated, dismissed 
the appeal. I am unable to agree with 
this decision. Various interesting and 
difficult points of law may arise in this 
case on the merits and the simple ques¬ 
tion of fact may arise as to whether this 
suit is bona fide or mala fide and on 
all those points I express no opinion 
■or decision whatsoever, but I do decide 
that the plaintiff on the allegations made 
in the plaint has on the face of the 
plaint a locus standi to bring the pre¬ 
sent suit. How far any finding of fact 
or of law arrived at on the merits might 
prove that he had no locus standi as 
alleged by him is a different question 
which I do not decide. At present I 
merely set aside the judgment of the 
learned District Judge that, on the face 
of the plaint the plaintiff has not shown 
any locus standi. It is clear enough 
that the provisions of S. 92, do not 
cover a suit of this nature. It would be 
remarkable indeed if in an alleged trust 
the trustee and beneficiary could collude 
between themselves and nobody should 
be able to intervene in order to prevent 
a misappropriation of the trust property.. 
I do not think that such is the law. 
Vmdyanatha Ayyar V. Swamimtha Ayyar 
f 11 is a clear authority for-helding that 
ip AIB 1924 P 0 221=82 I 0 804=61 I A 282= 
Mad 864 (PO), 




descendants of the founder of a trust 
have an interest in the said trust which! 
is over and above that which the public 
generally have or might liave in a 
public trust. It is therefore clear that; 
the plaintiff, if his allegations are sub-| 
stantiated, has got an interest in the 
proper carrying out of the alleged trust! 
and therefore has a locus standi to sue,! 
if, according to him, the provisions of| 
that trust have not been carried out' 
or have been rendered impossible of 
being carried out. 

I therefore accept the appeal and 
remand the case back to the learned 
District Judge for disposal on the 
merits. Respondents 1, 2 and 3 will 
pay the costs of this appeal. Stamp 
on appeal will be refunded and the 
remand is under O. 41, R. 23. 
Civil P. C. 

v.B./n.K. Case remanded. 
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Bhide, J. 

Allahabad Banh^ Ltd., Lahore 
tiff—Appellant. 

V. 

Baja Bam and others — Defendants— 
Respondents. 

Misc. First Appeal No. 253 of 1933, 
Decided on 12th May 1933, from order of 
Senior Sub-Judge, Lahore, D/- 24th 
January 1933. 

if: (a) Civil P. C. (1908), O. 40, R. 1—Re¬ 
ceiver appointed by one Court to take charge 
of properties— Another receiver for same 
properties cannot be appointed by different 
Court. 

When a receiver is apppointed, his possession is 
that of the Court which appointed him and it 
cannot be disturbed without its leave. If any one- 
■whoever he may be disturbs the possession of the 
receiver he will be guilty of contempt of Court. 
It follows from this that when a receiver is ap¬ 
pointed by one Court to take charge of any pro¬ 
perties, another receiver cannot as a rule be ap¬ 
pointed by a difiereot Court to take possession of 
or exercise any control over the same properties 
without the leave of the former Court. To make 
any such appointment would be obviously incon¬ 
sistent with the first appointment and result in 
a conflict of jurisdictions: A/ft 1924 Pat 491,. 
Foil', 9 I C 1027; 12 J C 165, Expl; Nothad v. 
Proctor, {1876) 1 Ch D 4; Re : Connolly Brothers 
ifd, (1911) 1 Ch 731, Dist. [P 073 C 2] 

^ (b) Civil P. C. (1908), O. 40, R. 1—Re¬ 
ceiver appointed in collusive suit Appoint¬ 
ment so long as it lasts must be respected. 

Sven if a suit is collusive, the appointment of 
a receiver by a Court in that suit cannot be ignor¬ 
ed so long as it stands. It is not competent for 
any person to interfere with the possession of a. 
receiver on the ground that his appointment 
sbonld not have been made. Persons who feel 
aggrieved by the order of the Court may take pro¬ 
per course to question its validity but so long as- 
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it lasts, it must be respected : Russal v. East An- 
ghcan Co, 3 Mac A G 117, Foil, [p 674 C 2] 

(c) Appeal—Practice—Two appeals await¬ 
ing disposal by same Bench—Application for 
withdrawal of one appeal made—High Court 
in second of appeals cannot go into question 
of appointment of receiver in former — Civil 
P. C. (1908), S. 151. 

Where two appeals aro pending before the High 
Court a\v>xiting disposal by the same Bench, in 
one of which the appellants have applied for 
withdrawal of the appeal, the High Court cannot 
on the application of the ai)pellantsin the second 
appeal, go into the question of the appointment of 
a receiver in the case frona which the former ap¬ 
peal is preferred. This cannot be done even 
under S. 151, Civil P. C., whore other remedies 
were open to the appellants in the latter appeal. 

LP 674 C2; P675 G 1] 

(d) Civil P. C. (1908). S. 24—Scope. 

High Court has ample jurisdiction to pass suo 
'jiiotu an order of transfer under S. 24. 

CP 675 0 1] 

Korvian Edmunds and Anant Bam 
Khosla —for Appellant. 

■ Achhru Bam, H. C, Kumar^Bar Gopal^ 

■ 7 . iV. Aggarioal and S. Tj, Puri — for 
Kespondents. 

Judgment. —Civil Appeals Nos. 253 
and 288 of 1933 are connected appeals 
and can be disposed of together. They 
arise out of two suits by the Allahabad 
Bank, Ltd., and the Lakhshami Insur- 
.ance Co., against Raja Ram and others, 
members of a joint Hindu family on the 
basis of mortgages of certain propemes 
in their favour. In these suits applica¬ 
tions were made by the plaintUTs^ mort¬ 
gagees for appointment of a receiver to 
take charge of the properties of the 
• debtors as the interest had fallen into 
arrears and the security was insufficent 
for the discharge of the amounts due to 
•them. Similar applications were made 
by the Punjab National Bank m other 
suits of a similar character against the 
debtors, which were pending at the 
time. There were several other prior 
.mortgages on the proi>erties and the 
prior mortgagees were joined as pro 
forma defendants and supported the 
.application of the above mortgagees. 
These applications were resisted by the 
debtors, but the learned Sub-Judge 
found that the api>ellants had proved 
their allegations and that there was a 
dear case for the appointment of a 
receiver. But shortly before the deci¬ 
sion of the applications, which appears 
to have been very much delayed owing 
to the tactics employed by the debtors 
it was discovered that certain minor 
members of the joint family of the 
debtors, along -with one Prem Shankar, 
who had lately attained majority, had 
filed a suit for partition of the family 
.properties in a Court at Delhi in August 
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1932 and had succeeded in getting a 
receiver appointed by that Court to 
take charge of the properties on the 
ground that the properties were being 
mismanaged by the “karta” of the 
family. Tliis order was obtained on 3rd 
October 1932, and S. Dilawar Singh, a 
Municpal Commissioner of Lahore, was 
appointed a receiver by the Delhi Court 
as desired by the plaintiffs in that suit 
i ms gentleman, it appears, is a friend 
of the family and was willing to act as 
a receiver without any remuneradon. 
The appellants’ contendon was that this 
appointment was collusively obtained by 
the respondent-debtors merely to defeat 
applications made by the appellants in 
their suits at Lahore for the appoint¬ 
ment of a receiver. It may be pointed 
out in this connexion that the Allahal^d 
Bank had made its applicadon as long 
ago as in October 1930; but the de¬ 
fendants evaded service for some time 
^d various objecdons were raised later 
in connexion with the appointment of 
guardians and appeals were filed in this 
Court, with the result that the proceed¬ 
ings were delayed for about two years. 
Finding the appointment of a receiver 
by the Lahore Court imminent, the res¬ 
pondent rre said to liave got a collusive 
suit for p 'don insdtuted at Delhi and 
had a receiver of their choice appointed 
to take charge of the properties, in 
order to defeat the claim of the appel¬ 
lants. 

The learned Sub-Judge found, as 
stated alr^dy that the appellants had 
made out a case for the appoint¬ 

ment of a receiver on the allegations set 
forth in their applications; but the diffi¬ 
cult point which required consideration 
was whether in the presence of the re¬ 
ceiver appointed at Delhi he had any 
jurisdiction to appoint another receiver. 
The mortgagees contended that another 
receiver could be appointed and relied 
chiefly on Madeshwar Singh v. Moha- 
maya Singh (1) and K.hubsurat Koer v. 
Sarada (2). The debtors on the other 
hand contended that such a course 
would be improper and result in con¬ 
flict of jurisdictions and confusion. They 
chiefly relied on Sridhar Choudhury v. 
Mungi Ram Bangar (3), in support of 
this contention. The in^stigation of 
the question whether the Delhi suit was 
a bona fide one would have taken some 
time. To avoid further delay, the 
learned Sub-Judge assumed for the pur¬ 
poses of these applications that that suit 
was a bona fide one. He rame to the 

1. (1911)91 0 1027. - 

2. (1911) 12 I C 165. 

3. AIR 1924 Pat 491=78 I C 620=3 Pat 357, 
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conclusion that the Patiia ruling which 
disapproved the appointment of a second 
receiver by a civil Court when another 
receiver had already been appointed by 
a different Court laid down sound Law. 
He further pointed out that the mort¬ 
gagees could approach the Dellii Court 
and get the appointment of the receiver 
which had been passed without implead¬ 
ing them and without taking into con¬ 
sideration the facts alleged in the pre¬ 
sent applications modified or discharged. 
He accordingly passed an order ap¬ 
pointing Mr. Prakash Chandra Mahajan 
as a receiver, but subject to a condition 
that it wotild not take effect until the 
order passed by the Delhi Court was 
•discharged so far as it affected the 
mortgaged properties. From this order 
the present appeals have been prefer¬ 
red by the mortgagees. 

When these appeals were preferred, it 
iiad been discovered by the appellants 
that the defendants in the Delhi case 
had also filed an appeal from the ap¬ 
pointment of a receiver by the Delhi 
Court and that the appeal was pending 
in this Court. They believed that ap¬ 
peal to be a mere dodge intended to 
prevent the appellants from seeking any 
remedies in the Delhi Coui;^ and ex¬ 
pected that appeal to b^^g^ithdrawm 
after the present appeals, were insti¬ 
tuted. They brought the fact to die 
notice of the Division Bench admitting 
the present appeals' and that Bench 
■Erected that all these appeals should be 
heard and disposed of together. This 
•order was passed on 20th February 
1933. As was anticipated by the ap¬ 
pellants, an application for withdrawal 
of the appeal in the Delhi case was 
made by the appellant in that case on 
27th February 1933. This application 
is also fo be disposed of along with 
theas appeals. The learned Sub-Judge 
has given good reasons in support of 
finding that the appellants had 
made out a good prima facie case for 
the appointment of a receiver. He has 
shown that the interest is heavily in 
arrears and the value of the securities 
is inadequate to cover the appellants’ 
claim and -1 am in full agreement with 
these findings. The only question which 
really requires consideration is whether 
the conditional order passed by the 
leartied Sub-Judge was proper or whe¬ 
ther the receiver’s appointment should 
take effect at once in spite of the prior 
appointment of another reoeiver by the 
Delhi Court as contended by the learn¬ 
ed counsel for the appellants. 

It is well settled that when a receiver 
is appointed, his possession is that of the 
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Court wliich appointed him and it cannot 
be disturbed without its leave. If any¬ 
one whoever he may be disturbs the 
possession of the receiver he will be 
guilty of contempt of Court. When the 
receiver takes charge of the property 
it cannot be attached or subjected to 
possession of another Court without tlie 
leave of the Court: cf Woodroffe’s Law 
Relating to Receivers, Edii. 4, pp. 63 
and 64, Kerr on Receivers, Edn. 9, 
pp. 196 and 197. It would seem to 
follow from tliis that when a receiver 
is appointed by one Court to take 
cliarge of any properties, another re¬ 
ceiver cannot as a rule be appointed by 
a different Court to take possession of 
or e.xercise any control over the same 
prop>erties without the leave of the for¬ 
mer Court: cf. Woodroffe's Law re¬ 
lating to Receivers, Edn. 4, p. 71. To 
make any such appointment would be 
obviously inconsistent with the first ap¬ 
pointment and result in a conflict of 
jurisdiction. This was the view taken 
in Sridluar Ckoudhary v. Mansi Ram 
Bansar (3) on which the learned Senior 
Sub-Judge lias reUed. The two rulings 
of the Calcutta High Court on which 
the learned counsel for the appellants 
rely, vb., Madeshwar Singh v. Aloha- 
m/iya Singh (1) and Khubsurat Kocr y. 
Sarada (2), were cases of a special 
character, but do not really seem to go 
against the above principle. In Made¬ 
shwar Singh V. MaJiatnaya Singh (1), 
a “common manager” had bexjn al¬ 
ready appointed by the District Judge 
to take charge of certain properties 
under the Bengal Tenancy Act, and 
the question arose whether a Sub-Judge 
could appoint a receiver of tlie same 
properties. The position of a “common 
manager” does not appear to be identi¬ 
cal to tliat of a reoeiver; for the learn¬ 
ed Judges observed that they were 
not prepared to concede that tlue pro¬ 
visions of O. 40, R. 1, Civil P. C., were 
controlled by those of S. 95, Ben. 
Ten Act. They considered the object and 
scope of the two appointments to be 
different, and held that the appointment 
cf second receiver may be necessary to 
protect the interests of the mortgagees. 
But even so, they did not hold that the 
possession of 'the common manager 
could be disturbed without the leave of 
the District Judge. All that they said 
in this connexion was as follows: 

“ If therefore a receiver is appointed in^ respect 
of property which is already in the possession of a 
common manager, the possession of the -common 
manager, need not necessarily be disturbed. The 
common manager under the direction of the Dis* 
triot Judge may have to apply a certain portion 
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of the income for the benefit of one cr more of 
the cofliHver??. If the interest of such cosbarers 
in the joint estiitc is the subject-matter of the 
litisation in which the receiver is appointed 
the effect of the appointment of the receiver 
is to entitle him to obtain from the com¬ 
mon mana.uer whatever is payable to the co- 
sharers in question. Such sum, when paid to 
tho receiver, would be p^id by luiii into Court to 
the credit of the suit in which he has been ap¬ 
pointed. Conseciuentlv. it is conceivable that a 
receiver may very well be appointed in respect of 
luoi'crtv w hich is already in the hands of a com¬ 
mon manager and such appointment may be os- 
senlial for the protection of persons who could 
not otherwise obtain any control for the protec¬ 
tion of their own rights, over llic assets in the 
hands of the common manager. We are unable 
to appreciate bow'there must be a conflict of in¬ 
terest or authority between the receiver so ap¬ 
pointed and the common manager.” 

The lads of the present case are dis- 
tinguisbablc as here there was already 
a receiver appointed under O. 40, R. 1, 
Civil P. C. It is true that he was ap¬ 
pointed in a partition suit, but the Court 
had given him direction for setting aside 
a certain sum for payment to crecRtors, 
who would include . the appellants. There 
is thus obviously likelihood of conflict ot 
jurisdiction, if the two Courts come to 
diti'erent landings as regards theamounts 
due to the various creditors, priou-ity 
amongst them and so forth. For the 
same reason even the appointinent ot 
the same person as a 

Courts wMch was considered to be a 
suitable course in Madeshwar Singh v. 
Mohainaya Singh ( 1 ) would not meet 
^he situation. The other ruling relied 
on, viz., Khubsaraf Koer v. Sarada (2) 
is more or less on the same lines as 
that in Madeshwar Singh v. Mohamaya 
Singh (!)• To appoint a receiver in the 
Lahore suits would be of little use, ^ 
he is merely to receive any 
that may be set aside under the ord 
of the Delhi Court for payment to the 

appellants and this is not 
pellants desire. They want the receive, 
appointed by the Lahore Couit to 
charge of the properties at <^^ce, but 
I do not see how tins can be done, 
as matters stand at present, without ^s- 
.turbing the possessiori of the receiver 
appointed by the Dellu Court. 

The learned counsel for the api^l- 
lants have referred to certain English 
decisions, but these also do not ^m 
to be of much assistance. Out pf them 
one viz., Nothad v. Proctor (4) has 

been considered and distinguished in 
Sridhar Chondhnry v. Mungi Ban- 

gar (3), on wliich the learned Senior 

Sub-Judge has reUed. In 
case, viz., C onnolly Brothe rs, Ltd.y Re 
- 4. (1875) 1 Ch D 4=46 L J Oh 802=38 L T 7uy. 


Wood V. Connolly Brothers, Ltd. (5), 
while an action by a debenture-holder 
to enforce the debentures was' pending 
against a company in the Chancery 
Division of the High Court, a motion 
for the appointment of a receiver was 
made. Before it came on for hearing tl^ 
owner of an equitable charge on certain 
land, granted by the company after the 
issue of the debentures, commenced an 
action in the Lancashire Palatine Court 
with full knowledge of the High Court 
action to enforce his security and ob¬ 
tained an ex parte appointment of an¬ 
other receiver. In the circumstances the 
debenture-holder moved the- High Court 
to restrain the owner of the equitable 
charge from taking further proceedings 
in the Palatine Court, he being added, 
in the meantime as a defendant in the 
High Court action. This prayer was 
granted by the High Court. In the pre¬ 
sent instance however the api^llants 
have never asked for any such injimc- 
tion and the Delhi ^ suit being of a 
different character, viz., one for parti¬ 
tion of family property, si^h a course 
would scarcely be jusdfiable. In tiie 
third case cited for the appellants, yu.. 
Tichliorne v. Tichhprne (6), an adrm-- 
nistrator pendente Ute was appomted at 
the instance of a cretHtor, but ony 

when it was ascertained that tne rc 

ceiver appointed by the 
Sion would be discharged on such ap¬ 
pointment and that there was no hkeli- 
hood of any conflict of jurisdiction. This 
case is also thus clearly distinguishable. 
It will thus api>ear that these authori¬ 
ties do not support the contention of 
the learned counsel for the appellants 
that the learned Senior Sub-Judge 
should not have made his order 
conditional and should ^ve directed the 
receiver appointed by him to take cliarge 
of the mortgaged properties at o,nce, 
disregarding the prior appointment ot 
a receiver by the Delhi Court. 

The next contention of the learnecL 
counsel for the appellants was that the 
suit instituted at Delhi being colmsive 
the receiver appointed by the Delm 
Court should not be allowed to stand m 
their way. But even if that suit is 
collusive, the appointment of the re¬ 
ceiver by the Delhi Court cannot ^ 
ignored so long as it stands. As held 
in Riissal v. East Anglican Co. (7), it 
is not competent for any person to 
interfere with the possession of a re¬ 
ceiver on the ground that his appoint¬ 
ment should not have been ma de. Per- 

5. (1911) 1 Ch 731=80 L J Cli 409=104 L 

6 . 1 P & D 730. 

7. 3 Mac & G 117- 

' ^ 
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sons who feel aggrieved by tlie order of 
the Court may take proper course to 
Question its validity, bait so long as it lasts 
it must be respected. The learned Sub- 
Judge had indicated in his judgmctit 
that it was open to the appellants to 
take appropriate proceedings in the 
Delhi Court to get the order of appoint- 
, ment of a receiver by tlrat Court dis¬ 
charged as far as the mortgaged pro¬ 
perties were concerned; but they have 
not done so. The reason given is tliat 
an appeal was filed in the Delhi case 
and the records came here. Even so, 

I think, the appellants would have been 
in a better position if they had taken 
necessary action in the matter at once. 
For during the period of about three 
months which has since elapsed, perhaps 
that Court might have been able to 
reconsider the position and pass a suit¬ 
able order. The learned counsel for the 
appellants liave suggested that I should 
’myself pass such an order now in the 
appeal in the Delhi case which is before 
me. But as stated already the appellants 
in tliat case have applied for withdrawal 
,of the appeal unconditionally and it 
[Cannot be disputed that they Ivavc a 
• right to do so. In the circumstances 

I I do not see how I can go into the 
i question of the appointment of a re¬ 
ceiver in that case. No authority was 
cited supporting the adoption of such a 
course. The learned counsel mainly 
relied in this respect upon S. 151, 
Civil P. C., and the inherent powers of 
this Court. But it is not disputed that 
other remedies were open to the ap¬ 
pellants (viz., by taking appropriate pro¬ 
ceedings in tlie Dellii Court) and in the 
circumstances I do not tliink resort to 
inherent powers of the Court would be 
legally justifiable. 

At the same time in view of the facts 
in connexion with the Delhi suit which 
have been brought to light, it seems 
desirable in the interest of justice to 
take steps to prevent tliat case being 
abused for the purpose of delaying or 
defeating the claim of the appellants. 
Prima facie there are good grounds to 
believe that the suit at Delhi is not 
a bona fide one and has been instituted 
merely to defeat the claim of the appel- 
.lants. The suit is by sons in a joint 
Hindu family to enforce a partition of 
the family property against their fathers. 
Such a suit is not ordinarily maintain¬ 
able under the Hindu law as it prevails 
in .this Province: cf. tiarikisfian v. 
.Chutidu L^l (8). The whole of the 
.family, property is. situated at Lahore 
with the exception of a small house at 

p B 1917=48.1 C 067 (FB). 
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DelM. All the parties reside in Lahore 
with the exception of Prem Shankar 
who is said to be lately married and to 
be residing ^^•ith his father-in-lasv at 
Delhi. The learned counsel for the res¬ 
pondents who was questioned by me op 
the point did not dispute the above fact? 
but stated that the suit was instituted 
at Delhi because: (i) the plaintiffs 
wished to rely upon a special custom as 
to partition prevailing in Delhi and also 
because: (ii) Prem Shankar was being 
helped in the suit by his father-in-law 
who is a resident of Delhi. As regards 
the special custom, there is no mention 
of it in the plaint in the Delhi suit 
and no objection was raised by the de¬ 
fendants that the suit for partition was 
not maintainable in the absence of such 
custom. While service of the defendants 
in the Lahore Court took months, they 
promptly appeared in the Delhi Court 
and the appointment of a receiver was 
obtained witliin a couple cf months 
without any serious objection. These 
facts speak for themselves. The suit 
for partition, if it were genuine, would 
have been instituted in the ordinary 
course at Lahore, as the bulk of the 
properties is situated at Lahore and all 
the parties e.xcepting Prem Shankar ad¬ 
mittedly reside at Lahore. The allega¬ 
tion that this suit was instituted at Delhi 
merely because Prem Shankar is resid¬ 
ing at Delhi and his father-in-law is 
helping him hardly needs any serious 
notice. There is thus every reason to 
believe that the partition suit was insti¬ 
tuted at Delhi merely to keep the ap¬ 
pellants in the dark and obtain the 
order as to a receiver behind their 
back so as to defeat their applications 
for the appointment of a receiver at 
Lahore, which is pending for a long 
time. 

In view of the above facts and to 
avoid conflict of jurisdiction it seems to 
me desirable that the suit pending at Delhi 
should be transferred to the Court of the 
Senior Sub-Judge at Lahore in which 
the appellant’s suits arc pending. This 
Court has ample jurisdiction to pass suo 
motu such an order under S. 24, Civil 
P. C., and this seems to be an eminently 
fit case for the e.xcrcise of that power in 
the interests of justice. I heard the 
learned counsel for the respondents on 
this point and they were unable to show 
any cogent reasons against the adop|tion 
of such a course. If the i>artilion suit at 
Delhi is transferred to the Court of the 
Senior Sub-Judge at Lahore, the Senior 
Sub-Judge would then be able to deal 
.with the question of the appoihtrnent of 
a receiver in both the cases without any 
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difficulty. It will be for^ liLin then to 
consider whether the receiver a»ppointed 
at Delhi should be merely discharged so 
far as the mortgaged properties are 
concerned or whether the same person 
should be appointed a receiver in both 
the cases and if so, who would be the 
most suitable jierson for the purposes of 
both the suits. I have no doubt tlrat he wilj 
decide the question on its merits after 
taking into consideration the interests of 
all the parties concerned and after hear¬ 
ing them on the point. 

After considering all the arguments 
adv'anced, I have come to the conclusion 
that the order i>as3ed by the l^rned 
Senior Sub-Judge was proper in the 
circumstances and that it would not be 
possible for me to pass any orders as 
regards the appointment of a receiver m 
the appeal in the Dellii case, as it is 
l>eing withdrawn. The only order which, 
I think, can be passed in the Latter ap¬ 
peal is that of its dismissal on account 
of non-prosecution. I accordingly dis¬ 
miss all the throe appeals. But for 
reasons given above an order for the 
transfer of the Delhi case is passed 
separately. The i^cords ^ t^t ca^ 
should Ixi sent to the ^mor Sub 
Judge, Lahore, and the 
Delhi informed about the transfer of the 
suit The counsel for all the parUes aie 

tbpir costs in the appeals. 

tneir c Order accordingly- 

v.S. -- 

A. L R Lahore 676 

Addison and Bhide, JJ. 

Mahesha Mal and another — Plaintiffs 

.^^ppellants. 

V. 

JSfatha Mal and another Defendants 

—Respondents. -i-v *3 

First Appeal No. 901 of 1929, Decid¬ 
ed on 29th March 1933. from 
Senior Sub-Judge. Ferozepore, D/- 10th 

January 1929. 

(a) Mortgage — Assignment 
riWts is governed by Regulation 17 

Mortgagee rights fall within the dehnitionB of 
immovable property that is land. Hence Re¬ 
gulation 17 of 1806 is 

19 Q 1 Lah 137 and 11 P R 1904, B«/- tP jJ 

Civil P. C. (1908) O. e.R. ^ -Ame^nd- 

ment giving rise to ^ appellate 

t.ons-should not be allowed at appellate 

stage. 


An amendment of plaint at the time of hearing 
of an appeal should not be allowed specially 
when such amendment gives rise to a de novo 
trial of many fresh and intricate questions. 

[P 677 C 2] 

J. L. Kapur —for Appellants. 

Jagan Nath Aggarwal and Asa Bam 
Aggartval —for Respondents. 

Addison, J .—^The two plaintiffs have 
brought this suit against Natlia' Mal. 
defendant 1, and Tara Chand, defen¬ 
dant 2. On 22nd May 1914, Natha 
Mal, executed a simple mortgage-deed 
for' Rs. 7,000 with respect to certain 
house property in favour of Tara Chand. 
Interest was fixed at 6 per cent per 
annum, but was to be compounded 
monthly in case of defualt. On 19th 
December 1914, Tara Chand mortgaged 
liis mortgagee rights in the property 
with possession to the plaintiffs for 
Rs. 4,000 by way of conditional sale. 
The rent realizable by the plaintiffs 
was to take the place of interest which 
was not otherwise fixed. It is not ex¬ 
plained in this document (nor was it 
explained at the trial) how this mort¬ 
gage purported to be with possesion, 
Tara Chand’s own mortgage being a 
simple mortgage. Under Regn. 17 of 
1806 the plaintiffs gave notice to ^ra 
Chand through the Court of the Dis¬ 
trict Judge that they intended to fore¬ 
close their sub-mortgage. Notice issued 
on 6th March 1923, and was served on 
27th March 1923. On the 4tli April 
the District Judge consigned the pro¬ 
ceedings to the record room as being 
complete. Thereupon, on 5th June 1928, 
the plaintiffs instituted this suit. It is 
headed as a claim for recovery of 
Rs. 8,000, principal and interest, on 
the basis of the first mortgage in favour 
of Tara Chand by Natha Mal, dated 
22nd May 1914. as well as on the sub¬ 
mortgage of 19th December 1914. The 
relief asked for was that the property 
in question should be sold for recovery 
of the sum named which was arrived at 
as follows: 

Principal mortgage money as given in 
the original mortgage 

Interest till date of'suit 

Total 

Deduct : 

Money received towards Rs. 

interest ... ... 1,600 

Interest remitted ... ... 3,000 


Kett Balance 
Reference was then made to the 
closure proceedings in connexion 
the sub-mortgage and it was dlaimed 
that by reason thereof the plaintiffs had 
become full owners of the mortgagee 


Bs. 

7.000 

5.600 

12,600 

4.600 
8,000 
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rights of Tara Chand and entitled to 
s\ie on his original mortgage-deed. This 
is the sole cause of action stated and 
it was claimed tl^t a decree for Rupees 
8,000 be given and if it was not paid 
the property should be sold to satisfy 
the claim of the plaintiffs. Natha 
denied that the plaintiffs had acquired 
the status of being owners of the mort¬ 
gagee rights of Tara Chand. He fur¬ 
ther pleaded that he had paid Rupees 
3,000 to Tara Chand. TMs may ex¬ 
plain why the plaintiffs remitted the 
sum of Rs. 3,000. Tara Chand pleaded 
that the plaintiffs had never made any 
demand from him and that the fore¬ 
closure proceedings were irregular and 
illegal. The trial Judge held that no 
notice of demand was given by the 
plaintiffs to Tara Chand prior to the 
notice under the regulation, that there 
was no reference to S. 7 in the notice 
which the Court issued in the proceed¬ 
ings for foreclosure and that the exact 
sum was also not mentioned in that 
notice. He accordingly held that the 
foreclosure proceedings were irregular, 
illegal and of no avail. It was con¬ 
ceded before us that this finding is 
correct and must stand. 

It was then contended before the trial 
Judge on behalf of the plaintiffs that 
mortgagee rights in property were in¬ 
corporeal rights and that Regn. 17 of 
1806 did not apply. The Judge pointed 
out that the position was inconsistent 
with the plaint and he has refused to 
listen to it on the ground that a party 
should not be allowed to change his 
position arbitrarily. Finally, he held 
that as plaintiffs had failed to establish 
that they stood in the shoes of the 
original mortgagee and as there was no 
privity of contract between them and 
defendant 1, a suit for sale of the pro¬ 
perty could not be brought and he 
therefore dismissed it, leaving the par¬ 
ties to bear their own costs. Against 
this decision the plaintiffs have ap¬ 
pealed. It was held in Mela Mal v. 
Mela Mal (1) that the assignment of a 
mortgage did not come within the regu¬ 
lation in question as such an assignment 
was of incorporeal rights. This seems 
lo me to be wrong. In the Punjab 
General Clauses Act 1 of 1898 “im¬ 
movable property” is defined as includ¬ 
ing land, benefits to arise out of land^ 
and things attached to the earth, or 
permanetly fastened to anything at¬ 
tached to the earth. In- S. 58, T. P. 
Act, a mortgage is defined as the trans¬ 
fer of an interest in specific immovable 

(1888) £8 P B 1888, 


prop>erty for the purpose of securing 
the payment of money advanced or to 
be advanced by way of loan. It was 
not however till the Full Bench 
case, AUah Allah Ditta v. Nazar Din 
(2), that tliis definition of a mortgage 
was accepted in the Punjab. Since then 
mortgagee rights in land liave been 
held to fall witliin the definition of im¬ 
movable property that is, land; see 
Phnllc V. Ml. Dakhan (3). Even in 
1904 it was held: see GaJina v. Sohan 
Lai (4), tliat the werd “land,” as defined 
in the Punjab Alienation of Land Act 
included occupancy rights in land, that 
is, occupancy rights were considered to 
be an interest in land. In fact the so- 
called proprietor and the occupancy 
tenant together are the owners of the 
land just as the mortgagor and the 
mortgagee together are the owners of 
the land. It follows that Rcgn. 17 of 
1806 is applicable and that as the 
foreclosure proceedings under the regu¬ 
lation were defective the plaintiffs^ have 
not acquired the rights of the original 
mortgagee Tara Chand. 

Thus the suit must fail as it was 
brought on this basis alone and was for 
the sale of the immovable property to 
satisfy the original mortgage. Counsel 
for the plaintiffs-appellants however 
asked that he should be allowed to 
amend his plaint even at this stage so 
as to sue on his sub-mortgage. There 
is no prayer in the grounds of appeal 
to this effect and, in my judgment, not 
only it is too late in the day to allow 
this amendment, but the amendment 
must be refused on the ground tliat the 
cause of action would be totally dif¬ 
ferent. The new cause of action would 
be on the sub-mortgage of 19th De¬ 
cember 1914. That purports to be a 
sub-mortgage with possession. Or^- 
narily speaking therefore if the plain¬ 
tiffs are without possession, as they 
appear to be their suit should be for 
possession of the mortgagee rights of 
Tara Chand, though he only holds a 
simple mortgage. Or it may be that 
they can sue for the sale of Tara 
Chand’s mortgagee rights. Again, no 
interest is provided for in the mort¬ 
gage-deed as possession is to counter¬ 
balance interest. There would thus have 
to be a trial de novo if the amendment 
were allowed ,as many fresh and in¬ 
tricate questions would arise. Further, 
in such a suit Natha Mal would not be 
a necessary party: see Ram ^hankar. 


2. (191G) 68 P B 1916=38 I C 474 (F B),,, 

3. A I B 1921 Lab 187=63 I O 787=7 Lab 278. 
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Lai V. Gancsh Parsliad {5). No other 
point was argued. For the reasons given 
I wouUl dismiss the appeal with costs. 
Bhidc, J .—I agree. 

K.S. Appeal dismissed. 

T. (i;)OT) -lu All 38^=1907 ’a’W N 97=4 A L J 
273 (F H). 
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BlllDE, J. 

Kanshi Bavi and anothei —Appellants. 

V. 

E^npiero )—Opposite Party. 

Misc. First Appeal No. 1125 of 1932, 
Decided on 20th April 1933, from order 
of Dist. Judge, Rawalpindi, D,'- 17th 
June 1932. 

,« Guardian and Ward—Surety bonds execut¬ 
ed for production of minor in District Court 
by accused in criminal case — Discharge of 
accused — Subsequent application under 
Guardians and Wards Act for custody of 
minor — Action cannot be taken on surety 
bonds—Criminal P. C. (1898), S. 514. 

In criminal proceedings accused was asked to 
furnish security for i)roductiou of a minor before 
the District Court in his custody and surety bonds 
were executed by two persons. The accused was 
discharged and subsequently an application was 
made by the minor’s guardian for the custoly of 
the mjacrundcr the Guardians and Wards Act and 
the bonds were sought to be enforced : 

IIeld : that the sureties could not be held liable 
on the bonds taken by the criminal Court because 
the Court had no jurisdiction to take any bond 
for production of the minor before the District 
Judge: 

Held farther : that the District Court could 
not take any action on the bonds as the bonds 
had not beerx executed in favour of that Cou-i^. 

[P 078 C 2] 

Na?td Lai—(or Appellants. 

Judsment .—In a criminal case under 
S. 368 , Penal Code, the accused, who 
is* believed to have in his custody a 
minor, named Dina Nath, was ordered 
to furnish security to the effect that he 
would produce the minor before the 
Court, or the Court of the District 
Judge, if and when required to do so. 
The criminal proceedings eventually 
ended in the discharge of the accused. 
Subsequently an application was made 
to the District Judge by the father of 
the minor, who had become a convert 
to Islam, for his custody, under the 
Guardians and Wards Act. The District 
Judge ordered Kanshi Ram and Karam 
Chand, who had given security in the 
criminal case referred to above, to pro¬ 
duce the minor. The sureties denied 
their liability on the bonds and also 
stated that the minor was not in their 
custody. The learned District Judge 
however did not accept this contention 
and forfeited the amount of the bonds. 


193y 

From tills decision the present appe^ 
has been prelcrred. The appeal was 
heard e.K parte as no one appeared on 
behalf of the Crown to contest it, al¬ 
though notice was duly issued. 

The learned counsel for the appel-j 
lants contended tliat the appellants could 
not be held liable on the bonds taken 
by the criminal Court, because the 
Court had no jurisdiction to take any 
bond for the production of the minor 
before the District Judge and. secondly, 
that the District Court could not take 
any action on the bonds as the bonds 
had not been executed in favour of tliat 
Court. Both these contentions appear 
to me to be sound. The criminal Coun 
was concerned only with the production 
of the minor for the purpose of evi¬ 
dence in that case. I do not find any 
authority to justify the action of the 
criminal Court in requiring the accused 
to give a bond for the production of 
the minor before the District Judge. 
Secondly, according to the provisions of 
S. 514, Criminal P. C.. it would appear 
that it was only the Court which had 
taken the bond that could enforce it. 
In these circumstances it seems to me 
that the action taken by the I^rned 
District Judge was without jurisdiction* 

I therefore accept the appeal and set 
aside the order of the District Judge 
confiscating the security bonds. 

V s Appeal accepted. 
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Jai Lad and Abdul Rashid, JJ. 

Zafar Ali Shah and others — Appel¬ 
lants, 

V. 

• Ajuir Shah and others —Respondents. 

First Appeal No. 2787 of 1927, De¬ 
cided on 18tb May 1933, from decree of 
First Class Sub-Judge, Lahore, D/- 12th 
July 1927. 

(a) Court-fees Act (1870), Art. 17 (vi)— 
Prayer in appeal to expunge certain unneces¬ 
sary findings from lower Court judgment or 
to declare them as obiter dicta—Appellant is 
entitled to invoke aid of High Court without 
paying court-fee stamps. 

The prayer in an appeal was that certain find¬ 
ings in the lower Court judgment should be ex¬ 
punged from the judgment or that they may ba 
declared to be obiter dicta and consequently not 
binding on the parties. The appellants did not 
pay court-fee stamps on this part of the appeal 
and on a preliminary objection being raised : 

Held : that the appellants were entitled to in¬ 
voke the aid of tbe High Court without paying 
court-fee stamps and that as the relief claimed 
by them was not capable of being estimated in 
money value a court-fee stamp of Rs. 10 under 
Art. 17 (vi) should be paid. [P 680 C Ij 
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(b) Practice—Prayer in appeal to expunge 
«innece«sary findings in lower Court's judg¬ 
ment—Higb Court has no power to do so but 
-can only declare that such findings are not 
binding on parties—Appeal. 

■ A Subordinate Judge held that ho had no juris¬ 
diction to entertain the suit but gave cei*ti\in fin¬ 
dings on the merits of the dispute. In appeal it 
was prayed that these findings be escpuuged from 
the judgment or at least declared to be obiter 
dicta not binding on parties : 

Held : that there was no provision under which 
'On an appeal those findings could be expunged but 
that the High Court could merely declare that 
those findings were not binding on the parties 
having been made by a Court which bad no juris¬ 
diction to entertain the suit. IP 690 C 1, 21 

M. C. Mahajayi and Abdxil A:ziz — for 
Appellants. 

Barkat Ali, Mohammad Muniei\ Mu¬ 
hammad Aslam Khan and Fayaz Hassan 
Shah —for Respondents. 

Judgment .—The amended plaint i? 
to be found at p. 10 of the printed 
paper-book and on the same page is the 
pedigree of the parties. The suit out of 
which this appeal lias arisen was insti¬ 
tuted by Sayed Amir Ali Sliah: (1) for 
.possession by partition of a :1th sl^rc 
in a house situated in Kucha Kothida- 
-ran, Kashmiri Bazar, Lahore; (2) for 
a declaration that the plaintiff is the 
proprietor in possession of a .1th share 
of land measuring 72 kanals 3 marlas 
siutatedin Mauza Mozang in the Lahore. 
District, and (3) for possession of 
a fth share in land measuring 956 kanals 
and 10 marlas in Mauza Norriwala 
Chak No. 13, in the District of Shah- 
■pur. This suit was contested by some 
of the. defendants, while others sup¬ 
ported the plaintiff partially. The main 
contest between the parties with regard 
to the house in the Kashmiri Bazar 
was that some of the defendants, the 
sons of Sayed Walayat Ali Shah, 
claimed that they were entitled to a 
share in this house by virtue of a gift 
in their favour made by Sayed Hakim 
Bhah. The legal position is this: they 
•would not have got any share in this 
house under the Mahomedan law, be-^ 
eause their father Sayed Walayat Ali 
Shah, had died in the lifetime of Sayed 
Ha bim Shah, and the latter had left 
two other sons. The plaintiff’s case was 
that these defendants were not entit^d 
to any share in the house. The Senior 
Subordinate Judge has held that tlie 
gift by Sayed Hakim Shah in favour of 
the sons of Walayat Ali Shah has not 
been proved' and he has consequently 
-decided this issue in favour of the plain¬ 
^With regard to the land measurmg 
kanals and 3 marlas situated in 


Mozang the defence by the sons of 
Walayat Ali Shah was tliat the land was 
impartible, as it was wakf and that one 
of them was the Sajjadanashin of the 
Khanqah to which this land was de¬ 
dicated. The Subordinate Judge lias 
held that part of this land is occupied 
by a graveyard and as such is not par¬ 
tible, but that the rest is partible. 
With regard to the Land situated in 
Mauza Nooriwala in the District of 
Shahpur the defence of Sayed Ihsan 
Ali Shah was that this land had been 
granted originally, or rather was in¬ 
tended to be granted, to Sayed Bahadur 
Ali Shah who by means of a will, had 
made a bequest thereof in his favour 
and that, in any case, the grant was 
not actually made to Sayed Bahadur Ali 
Shah, but to him, that is, Sayed Ihsan. 
Ali Shah, and therefore he was the sole- 
owner of tliis land and the other mem¬ 
bers of the family were not entitled to 
claim a partition thereof. At the end 
of the trial he also raised an objec¬ 
tion to the jurisdiction of the trial 
Court to entertain this suit so far as it 
related to this particular piece ot land. 
The trial Court has held that it had no 
jurisdiction to try the §uit or the issues 
relating to tliis land, but as a matter 
of precaution has given findings on 
the merits of the dispute about this 
land, which are in favour of Sayed 
Ihsan Ali Shah. 

This appeal has consequently been 
presented on behalf of the sons of 
Sayed Walayat Ali Shah and we have 
heard Mr. Mehr Chand Mahajan on 
their behalf and Mr. Barkat Ali on be¬ 
half of Sayed Ihsan Ali Shah. Mr. 
Fayaz Hassan Shah has addressed us 
on behalf of Abbas Ali Shah. The 
plaintiff Sayed Amir Ali Sliah has ap¬ 
peared before us, but has not engaged 
any counsel nor has he addressed us 
on the merits of tliis appeal. Before 
dealing with the merits of the appeal 
it is necessary to note that two preli¬ 
minary objections were taken by Mr. 
Barkat Ali. One was that the appeal 
was barred by time. We overruled 
this objection because we were satisfied 
that the allegation of the appellants, 
that they got the copy of the judgment 
on 25th July 1927, which is supported 
by an affidavit is true. The contention 
of Mr. Barkat Ali was that the copy of 
the judgment was ready for delivery to 
the appellants on the 23rd Jiny and 
that it was their own fault that they did. 
not take delivery of it till the 25th. 
It is common groimd that if it be held 

that the appellants are 

duct the period up to the 25th July, 


680 Lahore Mohamda 

their appeal would be within time, 
otherwise it would be out of time by one 
day. Wc have examined the copy and 
from a note thereon wc are satisfied 
that, as a matter of fact, it was not 
ready^ for delivery till the 25th July, 
and the allegation of the appellants is 
tlieretore true. 

The second preliminary objection 
taken by IMr. Barkat was that in the 
grounds of ap>peal the appellants have 
attacked the findings of the Court below 
on the merits^ of the dispute about the 
land of Ncoriwala. The contention of 
the appellants is that after the learned 
Subordinate Judge has held that he 
had no jurisdiction to entertain the suit 
so far as this land is concerned he 
should not have given any findings as 
on the merits of the dispute, and tliat 
any findings given by him arc mere 
obiter dicta and are not binding on the 
parties. The prayer of the app>ellants 
therefore is that cither these findings 
be expunged from the judg¬ 
ment of the Subordinate Judge or 
they nuty be declared to be obiter 
dicta and consequently not binding on 
the parties. Mr. Barkat Ali contended 
that the appellants should have paid 
court-fee stamps on this part of the 
appeal. Mr. Mehr Chand, on the other 
hand, urged that the opinion or the 
conclusion of the Subordinate Judge 
being void, it was not necessary for 
him to pay any court-fee stamp on the 
relief he clainiis in respect thereof. We 
were of opinion tliat under the peculiar 
circumstances of this case the appel¬ 
lants were entitled to invoke our aid 
without paying court-fee stamps and 
as the relief claimed by them was not 
capable of being estimated in money 
value we held tliat a court-fee stamp of 
Rs. 10 under Art. 17 (vi) of the 
Schedule to the Court-fees Act, must be 
paid. We directed the appellants ac¬ 
cordingly and on their undertaking to 
pay the requisite court-fee stamp be¬ 
fore the close of the day ive heard the 
appellant’s counsel on the merits of the 
case. We note that the court-fee stamp 
has been paid. 

Now with regard to the merits of 
the appeal, it is obvious tliat the learned 
Subordinate Judge having held that he 
had no jurisdiction to entertain the suit 
with regard to the land in village Noori- 
wala, any findings given by him on the 
merits of the dispute between the par¬ 
ties are obviously obiter dicta and are 
not binding on the parties. There is 
no provision under which on an appeal 
wc can expunge such remarks. We can 
merely declare that they are not binding.. 


V. Mt. Khetan 1933 

having been made by a Court which 
had no jurisdiction and we direct ac-' 
cordingly. (After discussing the other 
questions of fact, the judgment con¬ 
cluded). The result is that this ap¬ 
peal is accepted to this extent only that 
the decree of the trial Court with re¬ 
gard to 72 kanals and 3 marlas of land 
is set aside and it is declared in respect 
of this land that it is waJef property 
and is therefore not liable to partition. 
The decree of the trial Court tvith re¬ 
gard to the house in the Kashmiri 
Bazar is maintained, and it is declared 
that with the exception of his decision 
on the question of jurisdiction the con¬ 
clusions of the trial Judge with regard 
to the land in Nooriwala village are 
obiter dicta and not binding on the 
parties. In the circumstances of the 
case we leave the parties to bear their 
costs in tiiis Court. 

K.S. Order accordingly* 
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Harbison and Addison, JJ. 

Mohamda —Defendant—Appellant. 

V. 

Khetan and anothei —Plaintiffs— 
Respondents. 

Second Appeal No. 484 of 1927, De¬ 
cided on 19tb April 1933, from decree'of 
Addl. Dist. Judge, Lahore, D/- 16th De¬ 
cember 1926. 

Custom (Punjab) —* Alienation of non-anr- 
cestral immovable property cannot be con¬ 
tested on ground that it is contrary to custom 
—Alienation includes testamentary disposi¬ 
tion—Punjab Custom (Power to Contest) Acfc 
(2 of 1920), Cls 2 and 7. 

According to Cls. 2 and 7 of Panjab Act 
2 of 1920 no person shall contest any alienation 
of iinraovabJe nou-ancestral property on the 
ground that such alienation is contrary to cas- 
tom. The term "alienation” includes « testa¬ 
mentary disposition of property. [P 681 0 IJ 

Mehr Chand Mahajan —for Appellant. 

Badri Das —for Respondents. 

Jiulgment .—One Nathe Khan be¬ 
queathed his self-acquired property by 
will, dated the 24th September 1923^ 
in favour of his wife for her life with 
re\-ersion to his two daughters. He died in 
1924 and the self-acquired property was 
mutated in favour of his tvidow. She 
accelerated the bequest in favour of her 
daughters by giving up her life estate- 
She then died. Thereupon the revenue 
authorities mutated the land’ in favour 
of a fourth degree collateral. Accord¬ 
ingly the plaintiffs, who are the daugh¬ 
ters, have brought the present suit for 
a declaration that the land is theirs- 
Their claim was decreed by the Sub- 
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ordinate Judge, First Class, and the 
app>eal was dismissed by the Additional 
District Judge. Against .this decision 
this second appeal has been preferred 
by the defendaiit, Mohamda. 

The certificate under S. 41, Punjab 
Courts Act, is with respect to the exis¬ 
tence of a custom: (a) whether among 
Mahomedan Rajputs of Lahore District 

a sonle^ male proprietor lias the power 
to malce a gift or wDl in favour of liis 
daughter in respect of his self-acquired 
property; and (b) whether among Ma¬ 
homedan Rajputs of Lahore District the 
daughters of a sonless proprietor in¬ 
herit the self-acquired property of their 
father in preference to his collaterals. 
It was pointed out by the learned coun¬ 
sel appearing for the respondents that 
according to Cls. (2) and (7), Punjab 
Act, 2 of 1920, no person shall contest 
any alienation of nori-ancestral immov¬ 
able projierty on the ground tliat such 
alienation is contrary to custom, the 
term “alienation” including a testamen¬ 
tary disposition of property. This means 
that the will of the father in favour of 
his daughters in respect of his self- 
acquired property cannot be contested. 
It has been held that the will has been 
proved. This ends the question at issue 
between the parties and it must be held 
that the daughters are entitled to the 
declaration they seek. This appeal is 
therefore dismissed with costs. 

. K.S. Appeal dismissed* 
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Harrison and Addison, JJ. 

Kanhaya Lal Sardha Ham — Appel¬ 
lant. 

V. 

Baldeo Das and others — Respondents. 

First Appeal No. 1505 of 1930, De¬ 
cided on 7th April 1933, from decree of 
bis Britannic Majesty’s Consul-General 
and Dist. Judge, Kashgar, D/- 2Dd De¬ 
cember 1929. 

(a) Limitation— Appeal from ^ decree of 
Consul'General passed under jurisdiction 
tested by King’s 0/deT'ln*Council—Consul- 
General’s duty is only to transmit appeal to 
High Court and not to consider question whe¬ 
ther appeal to High Court is barred by time. 

Where an appeal from the decree of the Consul- 
General is presented his duty is only to take the 
memorandum of appeal when it is presented to 
him and transmit the same together with other 
papers to the High Court. He cannot decide whe¬ 
ther the appeal is barred by time. It is only 
when the appeal comes on for hearing that the 
question of limitation can bo taken. [P 682 0 ll 

(b) Limitation Act (1908), S. 5—Appeal 
Jiled beyond time—Appellant has to show 

^ - jin fflcieat cause for delay. 


Where an nppenl is filed beyond the time, it io 
for the appellant to show sufficient cause for ex¬ 
tending the time; and for this be has to justify 
every day taken beyond time. (P G82 C 1} 

Badri Das and J. L. Kapui —for Ap¬ 
pellants. 

M. C. Mahajan and Chh'anjiv Lal — 
for Respondents. 

Judgment .—This is an api>eal from 
a decree dated 2nd December 1929, of 
the Consul-General at Kashgar, passed 
under jurisdiction vested in him by His 
Majesty the King’s Order-in-Council, 
dated 11th March 1920, published in 
the Gazette of India under Notirtcation 
No, 2058-G, dated 4th October 1920. 
A preliminary objection lias been taken 
that the appeal is barred by time. 
Under S. 8 (2) of the Order-in-Councii 
referred to the enactments mentioned in 
Sch. 1 to the order are made appli¬ 
cable within the limits of the order as 
from the commencement tliereof. One 
of these enactments is the Limitation 
Act, 1908, so far as it applies to ap-* 
peals: and applications. The procedure 
for presentation of appeals is given in 
Ss. 38 to 41. The person wishing to 
appeal must present his memorandum of 
appeal to the Court, that is His Majesty 
the King’s Consul-General, who is then 
charged with the duty of transmitting it 
to the High Court. As already men¬ 
tioned, the decree is dated 2nd Decem¬ 
ber 1929, Copies of the judgment and'; 
decree were applied for the ne.xt day,, 
that is 3rd December 1929, and were 
supplied on 19th December 1929. The 
limitation for an appeal is 90 days 
excluding the time taken in obtaining, 
copies, so that the appellants had time up 
to 20th March 1930. He sent his appeal 
by post to the Consul-General and it 
was not received by the Consul-General 
till 17th April 1930. Assuming for the 
time being that sending an appeal by 
post amounts to presentation (which is 
doubtful) it cannot be said that there 
was any presentation of the appeal till 
it reached the Consul-General, that is, 
till 17th April 1930, when the appeal 
was nearly time-barred by one month. 

It was contended by the learned 
counsel appearing on behalf of the ap¬ 
pellant that this delay should be ex¬ 
cused, as the appellant is a resident of 
Hoshiarpur District and consMerable 
time must have taken in getting the 
copies by post. No affidavit h^s^ been 
filed by the appellant so that it is not 
known when the copies reached him. 
I-etters take about a month each way 
between the Punjab and Kashgai, so 
that the appellant could have presentee? 
his appeal within time. He had nearly 
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a. whole month in wln-:h he could con¬ 
sider the matter, make up his mind and 
yet present the apj>eal in time. Furtlicr, 
he had an a^ent in Kash^jar, who con¬ 
ducted the proceedings for him before 
tlic Consu!-(;cncra!. It would have been 
easy to liave sent this agent informa¬ 
tion ]jty radio to the cti'cct that an ap¬ 
peal should be instituted by liim. It 
follows that no sufticiem cause lias been 
made out for extending the time and 
especially is this so, as the appellant 
has made no attempt to place before the 
Court the cause of the delay. It was 
for him to justify every day taken 
beyond tlic time and this he has failed 
to do. 

Another contcjition raised on belialf 
of the appellant was that it was the 
duty of the District Judge, that is the 
Con sul-Gcncrah to decide whether the 
appeal was time-barred or not. and 
that this Court could not go into the 
question after he had transmitted the 
appeal to it. It is clear however from 
S. 38 that the only duty of the Consul- 
General in connexion with appeals is 
to take the memorandum of appeal 
when it is presented to him. and trans¬ 
mit the same together with other papers 
mentioned to this Court. It is only 
when the api>cal comes on for hearing 
that the question of limitation can be 
taken. For the reasons given, the ap¬ 
peal must be dismissed as time-barred 
with costs, 

K.s. Appeal dismissed. 


sented defendant — Appeal as against him 
does not abate, 

here a trausferec of 03ie of the properties 
against which a mortgage decree for sale is 
claimed dies and his legal representatives are not 
brought on the record within the prescribed time 
the appeal as against' him abates. But if the 
defendant who is dead was represented bv other 
defendants who were appointed to defend the 
suit on behalf of the others under O. 1, R. 8 then 
the death of the former does not result in the 
abatement of the appeal as against him : AIR 
1920 Lah 409. liel nn. [P 684 0 2> 

(d) Civil P. c. (1908), O. 41, R. 33—Parly 
entitled but not filing appeal or cross-objec* 
tion—Appellate Court would not interfere 
except for very cogent reason. 

^\here a party has a right to invoke the assis¬ 
tance of the Court either by filing an, appeal or 
cross-objectious and has failed to avail himself 
of such right, the Court will very rarely and then 
only for very cogent reasons interfere with the 
decree of the trial Court which is attacked by the 
opposite party by means of au appeal: AIR 
1927 Mad 801 ; A I li 1923 AU 746 and AIR 
1926 Cal 1042, Rel on; AIR 1927 All 453, 
Rt>f. LP 685 C 1] 

(e) Partition—Mortgage by joint owner 
prifVr to partition—Share on partition is 
liable even in bands of his transferee. 

Wbetr a son mortgages joint property belonging 
to him and his father and then there is a parti¬ 
tion, the property which falls to the share of the 
son is liable even in the bands of the transferees 
from the son : 2 P R 1906 and AIR 1929 Lah 

6Si, Rel on. [P 685 C 2] 

j. G. Sethi and Madan Lai Sethi — 
for Appellants. 

M. Monier, Govind Das, Basant Kri. 
shen and Shamair Chand —for Respon¬ 
dents. 
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Coldstream and Jai Lal, JJ. 

Bulaqi Mal and anoihet —Plaintiffs— 
Appellants. 

V. 

Abdul Karhn and others —Defendants— 
Respondents. 

First Appeal No. 2960 of 1925, De¬ 
cided on 27th April 1933, from decree of 
Senior Sub-Judge, Rawalpindi, D/- 8th 
June 1925. 

(a) Contract Act (1872), S. 16— Transaction 
unconscionable—Presumption of undue in¬ 
fluence does not arise. 

Even if a transaction of mortgage be uncon- 
scionabl?, that fact alone is not sufficient to shift 
the burden of proof to the mortgagees by raising 
a presumption of undue influence. [P 684 C 1] 

(b) Interest—Amount of. 

A mortgagee is entitled to the full amount of 
principal and interest according to the conditions 
mentioned in the mortgage deed: AJ R 1924 
P C 00 and AIR 1918 P C 43 and 249, Rel. on. 

[P 684 C 21 

(c) Civil P. C. (1908), O. 22, R. 4 and O. 1, 

8—Some defendants appointed under O. 1, 

R. 8 to represent others—Death of repre- 


Jai Lal, /.—This apical is by Bulaqi 
Mal and Ram Das, plaintiffs. On 16th 
February 1920, they instituted a suit 
for the recovery of Rs. 70,000, on the 
basis of a mortgage-deed which, they 
alleged, had been executed in 
their favour on the 10th of 
September 1908, by Abdul Karim, de¬ 
fendant 1. By virtue of this mortgage- 
deed certain immovable property was 
mortgaged without possession for 
Rs. 10,000 and interest at 24 per cent 
per armum with monthly rests was 
agreed to be paid. The property origi¬ 
nally mortgaged is described in the 
plaint and it is alleged that on 22nd 
April 1909, the mortgagor Abdul Karim 
effected a partition of the property which 
he held jointly with his father Nabi 
Baklish and that by virtue of tliis parti¬ 
tion the property which is mentioned in 
para. 11 of the plaint came to the share 
of the mortgagor, the property origi¬ 
nally mortgaged being described in 
para. 1. It is further alleged that after 
the partition the mortgagor Abditl 
Karim made certain alienations of the 
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whole of the property which fell to his- 
share, of the partition and that he was 
subsequently adjudicated an insolvent. 
Abdul Kaiim, the Official Receiver and 
the alienees from the former and also 
from Nabi Bakhsh were made defen¬ 
dants in the case and the usual decree 
for sale of the mortgaged proi>crty was 
iclaimed either with respect to the pro¬ 
perty originally mortgaged or, in the 
alternative, of the propertv which fell 
•to the share of Abdul Karim after the 
partition’. It is further claimed that if 
the amount due to the plaintiff be nor 
recovered by the sale of the property 
then a personal decree be passed against 
the defendants. According to calcula¬ 
tion made of the amount due to the plain¬ 
tiffs according to the conditions of the 
mortgage-deed Rs. 1,14,000 odd is al¬ 
leged to be due, but the plaintiffs pro¬ 
fess to relinquish their claim for about 
Rs. 44,000 and pray for a decree for 
Rs. 70,000 only. 

It may be mentioned that a good deal 
of the property which fell to the share 
of Abdul Karim after the partition was 
gifted by him to lus wife Mt. Zohra 
Jan who also appears to have alienated 
some of it and is in possession of the 
rest. She also is a defendant in the 
suit. This suit was defended by all the 
defendants on various grounds, the 
principal of wliich so far as they are 
relevant to this appeal would appear 
in the course of this judgment. Gene¬ 
rally speaking the alienees from Abdul 
Karim denied any knowledge of the 
mortgage and claimed to be alienees in 
good faith and for consideration. After 
some preliminary objections had been 
disposed of by the trial Court, plead¬ 
ings were filed on behalf of Mt. Zohra 
Jan and Abdul Karim. The main de- 
.fence of Mt. Zohra Jan was that Abdul 
Karim was not a co-owner with his father 
Nabi Bakhsh of the property originally 
mortgaged by him and therefore there 
was no partition between the father and 
the son, but that Nabi Bakhsh made a 
gift of a portion of his property in 
favour of Abdul Karim and therefore 
the latter was not entitled to mortgage 
the property orginally and that the 
plaintiff’s lien did not and could not 
- extend or attach to the property which 
was so given to him by his father and 
therefore it was not liable to be sold 
in satisfaction of the alleged mortgage. 
She also claimed that the gift in her 
favour by Abdul Karim was in lieu of 
the dower due to her. 

S - Abdul Karim admitted that he had 
executed the mortgage in favour of the 
^Miritiffs, but denied* that he was the 


owner of the property wliich he mort¬ 
gaged, on the other liand, he alleged 
that, his father, Nabi Bakhsh, was the 
owner. He stated that he was addicted 
to extravagance and debauchery and 
the plaintiffs took advantage of his 
weakness and secured the mortgage from 
Mm by undue influence. He further 
pleaded tliat out of Rs. 10,000 the 
mortgage money, he had received only 
Rs. 2,300 which had been bor¬ 
rowed by him from mortgagees 
previously and tliat they had forced 
Mm to execute a mortgage-deed for 
Rs. 10,000 in satisfaction of that debt. 
He also averred tliat interest at 24 per 
cent i>er annum as mentioned in the 
mortgage-deed was not agreed to, but 
the real agreement was for the payment 
of interest at 6 per cent per annum. 
He also supported the pica of his wife 
Mt. Zohra Jan tlrat he was not joint 
with Ms father nor was there any par¬ 
tition of the property, but that his father 
gave him the property some of wliich 
he subsequently transferred in favour 
of his wife and the rest he sold to pay 
off the debts. He admitted liability for 
Rs. 11,482 as a debt due from him 
personally. It is not necessary specifically 
to mentio'n the pleadings of those defen¬ 
dants who are rhe transferees of the 
property which was originally mort¬ 
gaged to the plaintiffs and which by 
virtue of the alleged partition liad re¬ 
mained with the father and has been 
alienated by liim to them. 


On these pleadings issues were framed 
and finally the Senior Subordinate 
Judge came to the conclusion that Abdul 
Karim was owner of half the property 
with Ms father and that he was thus 
entitled to mortgage his share in it, 
He found that a sum of Rs. 2,500 liad 
been proved to liave been paid as con¬ 
sideration on the mortgage-deed which 
he found had been obtained by undue 
influence. He considered that the rate 


of interest was heavy and tliat the plain¬ 
tiffs should be allowed simple interest 
at the stipulated rate of 24 per cent jxjr 
annum which according to Ms calcula¬ 
tions came to Rs. 7,200. He conse¬ 
quently granted a decree to the plain¬ 
tiffs for Rs. 9,700 to be realized by the 
sale of the property mentioned in 
para. 11 of the plaint, that is to s^, 
the property which had fallen to the 
share of Abdul Karim in the partition 
betw'een him and his father. A 

liminary decree for sale of the mortgage 

property was consequently passed. 

From this decree the plaintiffs b^g 
dissatisfied have presented this appeal 


j * 
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and the ground urged on their behalf U 
that the findings of the Court below 
that only Rs. 2,500 was paid as consi- 
dcraiioTi on the mortgage-deed and tliar 
it was obtained by undue influence are 
wrong and tliat they are entitled to a 
decree for tlie full amount of their 
claim, i. e., Rs. 70,000. In view there¬ 
fore of the findings of the Senior Sub¬ 
ordinate Judge and the fact tlrat the 
plaiiuiffs alone arc the appellants be¬ 
fore us it is not necessary to mention 
or to consider the other points raised 
by the issues. 

Issue 1 was whether Abdul Karim 
executed a mortgage-deed and whether 
it was cxccu'icd under undue influence 
and was without full consideration. The 
burden of proving the second part of 
this issue was placed and rightly so on 
the defendants. Abdul Karim had ad¬ 
mitted the execution of the deeds, its 
execution has been proved by the evi¬ 
dence of witnesses produced by the 
plaintifls, and the learned trial Judge 
also has held it proved. (His Lordship 
then discussed evidence and concluded). 
In my opinion, thei'eforc the finding- of 
the learned Senior Subordinate Judge 
on lliis jiart of the c^sc is wrong and 
I would hold tlxat the defendant has 
failed to discliarge the burden which 
was rightly placed on him and the 
mortgage-deed must be deemed to have 
been executed by Abdul Karim volun¬ 
tarily and on full receipt of full con¬ 
sideration as mentioned therein. It may 
be mentioned that at the time of the 
execution of the deed Abdul Karim 
was of 21 or 22 years of age as he 
was described by his father to be 
23 years of age in April 1909, when 
the document evidencing the alleged 
partition was executed. It also appears 
that the first dealing bebveen the par¬ 
ties started early in 1908 in the fornr 
of a promissory note by the defendant 
Abdul Karim in favour of the plain¬ 
tiffs which pronote was subsequently 
incorporated in another mortgage-deed 
Ex. P-8, dated 25th February 1908. 
Tliat deed also was registered on the 
same date on which the document in 
suit was registered. The transaction 
between the parties cannot be styled as 
unconscionable, and even if it were 
unconscionable, that fact alone is not 
sufficient to sliift the burden of proof to 
the mortgagees plaintiff’s by raising a 
presumption of undue influence. 

With regard to the contention of the 
defendants that interest at the stipulated 
rate should not be awarded to the 
plaintiffs, reference may be made to 
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Balia Mai v. AJiad Shah (1). Aziz Khan 
v. duni Chanel (2) and RAghiinath 
Prasad v. Sarin Prasad (3) all judg¬ 
ments of their Lordships of the Privy 
Council. The Senior Subordinate Judge 
awarded simple interest at the stipulated 
rate on the principal amount found by 
liiin to be due to the plaintiffs and has 
refused to award compound interest. 
Having regard to the dicta of their 
Lordships of the Privy Council in the 
cases cited above the plaintiffs would 
appear to be entitled to the full amount 
of princip^ and interest according to 
the conditions mentioned in the mort¬ 
gage-deed, but as I have already stated 
they have voluntarily relinquished about 
Rs. 44,000, and have claimed a decree 
for Rs. 70,000 only. Tliis amount in 
my opinion they were legally entitled to 
recover and the Senior Subordinate 
Judge should have decreed their suit 
accordingly. It may here be mentioned 
that Hari Chand, one of the defendants 
in the suit, who was a transferee of one of 
the properties against wliich the de¬ 
cree was claimed had died and his 
legal representatives not having been 
brought on the record within the pres¬ 
cribed time the appeal as against him 
was held by us at the hearing to have 
abated. Uttam Chand, one of the de¬ 
fendants, also has died, but he was 
represented by other defendants who 
were appointed to defend the suit or) 
beh^f of the other respondents under 
O. 1, R. 8, Civil P. C. Following 
Maharaja of Faridkoi Anant Ram (4) 
we hold that the death of Uttam Cliand 
did not under the circumstances result 
in the abatement of the appeal as 
against him. 

On behalf of the respondents an at¬ 
tempt was made to attack the decree 
of the'Senior Subordinate Judge on the 
ground that the view of the learned 
Judge that there had been a partition 
between Nabi Bakhsh and Abdul Karim 
and therefore that the property which 
fell to the share of Abdul Karim as a 
result of the partition is liable to be 
sold for the amount due to the plaintiffs 
in the hands of its transferees is erro¬ 
neous, but the appellants’ counsel ob¬ 
jected to the right of the respondents to 
address us on this aspect of the case 
on the ground that they had filed no 
cross-objections under O. 41, R. 22, 
Civil P. C. The respondents’ coimsel 

1. A I R 1918 P C 249=48 I C 1=124 P R 1918 

(PC). 

2. A I R 1918 P C 48=48 I C 933 (P 0). 

3. A I R 1924 P 0 60=82 I 0 817=511 A 101=3 

Pat 279 (P C). 

4. A I R 1926 Lah 499=87 I C 338=8 Lab 161. 
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however relied upon O. 41, R. 33 and 
cited Mahomed Hasan v. Lauie Ram 
(5) which seems to support his conten¬ 
tion that O. 41, R. 33, confers a very 
wide power on the appellate Court to 
pass such orders as it thinks proper in 
the ends of justice even in the absence 
of cross-objections in cases lilce the 
present. The matter however is left to 
the discretion of the Court and, in my 
opinion, where a party lias a right to 
invoke the . assistance of the Court 
either by filing an appeal or cross¬ 
objections and has failed to avail him¬ 
self‘of such right the Court will rarely 
and then only for very cogent reasons 
interfere with the decree of the trial 
Court which is attacked by the opposite 
party by means of an appeal: Sri 
Ranga Thathachariar v. Srinivas Tha- 
thachariar (6) and Rakia v. Mewa Lai 
(7). The respondents in tliis case if 
they were dissatisfied with the decree 
and the conclusions of the Semor Sub¬ 
ordinate Judge could have appealed to 
this Court or at least could have filed 
cross-objections, and not having done 
so I do not tliink this is a fit case 
in which we should exercise our powers 
tmder O. 41, R. 33 so as to deprive the 
plaintiffs of the benefit of their decree 
by making a pronouncement against the 
plaintiffs at the instance of the defen¬ 
dants considering that it is the plain¬ 
tiffs alone who liave presented this ap¬ 
peal with a view to get the amount 
awarded to them enhanced. They have 
mven no reasons for not moving tjiis 
Court in the ordinary way. Tliis view 
receives support from A. /. R- 1926 
Oal. 1042 also. 

On the merits of their objections the 
respondents’ counsel contended that 
Nabd BaJ^sh and Abdul Karim were 
EOt the joint owners of the property, 
that though the sale-deeds were in their 
joint names the consideration moved 
from the father alone as the son was a 
minor at the time of the purchases and 
had no private means that therefore he 
must be deemed to be a benami pur¬ 
chaser on behalf of the father. The 
sale-deeds however being both m favour 
of the father and the son no question 
of benami purchase arises. Moreover 
it is not proved that the son had no 
private property or money out of which he 
could pay or his father could have paid 
on his behalf the consideration for the 
sale in his favour. It must be re¬ 
membered that the business was carried 

6. A1 B 1927 All 468s=97 10 65=49 Air224. 

6. A IB 1997 llad 801=104 I C 472=60 Mad 

866 . 

A1B 1989 AU ?46=111 1 0 751=51 AU 68. 
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on by the father and the son in the 
names of both and both used to work 
in the shop as appears from the evi¬ 
dence given by the witnesses for the 
defendant liimself. There is ample 
authority that under the circumstances! 
the property which fell to tjie share of 
Abdul Karim is liable even in the hands 
of the transferees from Abdul Karim, 
as, for instance, Allah Bakhsh wGobitid 
Rani (8) and A. I. R. 1929 Lah, 684. 
But in view of my conclusion that this 
is not a case in wliich we should inter¬ 
fere with the decree of the Senior Sub¬ 
ordinate Judge in favour of the respon¬ 
dents in the absence of an appeal or 
cross-objections by them, it is not neces¬ 
sary to consider whether particular pro- 
•perties wliich have been held by the 
Senior Subordinate Judge liable to be 
sold in satisfaction of the debt due to 
the plaintiffs are so liable. 

The only question on this appeal 
relates to the amount which is recover¬ 
able by the plaintiffs on the basis of 
their mortgage and on this question 
I have held that the plaintiffs are en¬ 
titled to the full amount claimed by 
them. I would therefore accept this ap¬ 
peal and increase the amount decreed 
by the trial Court in favour of the 
plaintiffs to Rs. 70,000, and fix three 
months from today for the payment of 
the amount by the defendants. The 
usual preliminary decree for sale of 
mortgaged prerperty shall be drawn up 
in this office as was done in the trial 
Court, but interest on the amount de¬ 
creed in favour of the plaintiffs shall 
run from the date of the institution of 
the suit till realization at 6 per cent 
per annum only and the parties shall 
bear their costs throughout. 

Coldstream, J. —I agree. 

B.K. _ App eal accepted. 

8 . (190C) 2 P B 190G=I0 P L B 1906. 
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Shadi Lal, C. J. and Broadway, J. 

Mewa Singh —Appellant. 

V. 

Tara Singh and others — Respondenls. 

Letters Patent Appeal No. 36 of 
1932, Decided on 15th February 1933, 
from order of Johnstone, J., D/- 7th 
June 1928. 

(a) Mortgage — Preliminary decree — Part 
payment of amount under decree by mort* 
gagor does not stop interest from running. 

A mortgagee decree-holder is not bound to 
accept a part payment of the amount under the 
decree and hence interest does not ceMe to run 
by reason of deposit of such amount fu Court, 

tP oflo o ij 


6SC Lahore Ahmad v. Mt. Allah Bibi (Bhide, J.) 


1933 


(b) Appeal — Letters Patent appeal—New 
point cannot be raised—Practice. 

A new point cannot be raised in an appeal under 
the Letters Patent. LP GS6 C 1] 

Mc'nr CJiaiid {Deiran )—for Appellant. 

a/. L. lialra —for Respondents. 

liidixincnt .—On 15th July 1926, a 
prc'linunary decree tvas passod for the 
recovery of Rs. 5,500 with interest at 
the rate of Rs. 41-4-0 per mensem, and 
also for Rs. 1,175-10-0. The decree 
made tlie mortg’agor, Mewa Singh, 
liable for the paymenC of the latter 
sum, and the puisne mortgagees for the 
payment of Rs. 5,500. It is not clear 
which of these two sets of defendants 
was to pay the interest. It appears tliat 
while Rs. 5,500 was paid within the 
period prescribed by the decree, there 
was a default in payment of the interest 
thereon, with the result tliat a final 
decree for sale was made on 5th Janu¬ 
ary 1927. The ciucslion for determina¬ 
tion in this api>eal is whether the mort¬ 
gagor is liable for the payment of 
Rs. 711-9-0 which represents interest 
from the date of the institution of the 
suit until realization. It is contended 
on his behalf that no interest should 
have been awarded after 30th August 
1926, when the principal amount was 
(deposited in Court. The simple answer 
jto this contention is, as pointed out 
by the learned Single Judge, tliat there 
was only a part payment of the amount 
payable under the decree, and that the 
decree-holder was consequently 
bound to accept that part-payment, ihc 
interest did not therefore ce^e to run. 

The learned counsel for the appellant 
has raised also the contention that the 
mortgagor was not personally liable for 
{he payment of the above sum, but a 
perukl of the judgment appealed 
against shows that this point was not 
argued before the learned Judge against 
whose judgment this appeal has been 
preferred. It is therefore not open to 
the appellant to raise in an appeal 
under the Letters Patent, a new point. 
The appeal is accordingly dismissed 

with costs. 

s. Appeal dismissed. 

A. I. R. 1933 Lahore 686 
Bhide, J. 

Ahmad and others —Plaintiffs—Appel¬ 
lants. 

V. 

d/t. Allah Jiiiiand' oi/ters—Defendants 

— Respondents. , 

Second Appeal No. 1S92 of 1927, 
Decided on 31st January 1933, from de¬ 
cree of Dist. Judge, Jhelum, D/-1-6-1927. 


Punjab Limitation (Custom) Act (1 of 1920), 
Art. 1—Alienation includes testamentary dis¬ 
position of property—Suit to set aside must 
be brought within six years for alienation if 
deed is registerad. 

An alienation includes a testamentary disposi¬ 
tion of property and therefore a suit for a decla¬ 
ration that an alienation of ancestral immovable 
property shall not be binding on the plaintiff 
after the death of the alienor must be instituted 
within six years of the date of the registration 
when the alienation is made by a registered deed.' 
The contention that such a suit ia not governed 
by Art. 1, inasmuch as the suit was instituted 
after the death of the alienor, has no force : AIR 
1931 Lah 702, Ref. LP 687 G 1] 

Dev Raj Sawhney —for Appellants. 

Shamair Chand —for Respondents. 

Judgment .—This second appealarises 
out of a suit for a declaration that the 
bequest of certain landed property by 
one Ahmad, a Kingra Jat of Sadhowal 
in the Jhelum district, shall not affect 
the reversionary rights of the plaintiffs. 
The bequest was made by Ahmad in 
favour of his daughters by virtue of 
a registered deed dated the 13th No¬ 
vember 1918. The defendants pleaded 
inter alia that the suit was time-barred 
and that Ahmad was competent to make 
a bequest in favour of his daughters 
accor^ng to the custom governing the 
parties. The trial Court decreed thesuit^ 
but on appeal the. learned District Judge 
has held that the suit was time-barred 
and also that Ahmad was comi>eteat to 
make a valid bequest in favour of his 
daughters. The appeal was accordingly 
accepted and the suit dismissed. From 
this decision the plaintiffs have pre¬ 
ferred an appeal supported by a certi¬ 
ficate on the point of custom under 
S. 41, Punjab Courts Act. 

The first point urged before me was 
that of limitation. The learned District 
Judge has held that the suit was gov¬ 
erned by Art. 120 of the Indian Limir 
tation Act, and that the period of limi¬ 
tation having commenced to run from 
the date of the will, namely, the 13th 
November 1918, the present suit, which 
was instituted on. 9th October 1926, was 
barred by time. The learned counsel 
for the appellants urged that the will 
could not take effect till the death of 
the testator, wliich occured in 1924, 
and, therefore, the view taken by the 
learned District Judge was not cor¬ 
rect. The learned counsel for the res¬ 
pondents did not accept the view taken 
by the learned District Judge but urged 
tliat the suit was really governed by \ 
Art. 1 of the Schedule to Punjab Act 
1 of 1920 and was time-barred accord¬ 
ing to that article. According to Punjab 

Act 1 of 1920 an alienation included 

% 
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a testamentary disposition of property 
and Art. 1. in the Schedule of the same 
Act lays down tliat a suit for a de¬ 
claration that an alienation of ancestral 
immovable property shall not be bind¬ 
ing on the plaintiff after the death 
of the alienor must be instituted within 
six years of the date of registration 
when the alienation is made by a regis¬ 
tered deed. The learned counsel for 
the appellants urged tliat the present 
suit is not go\'erned by that article in¬ 
asmuch as the suit was instituted after 
the death of the alienor. This conten¬ 
tion appears to me to have no force. 

. The facts of the case are practically 
on all fours with those of Harnaman v. 
Tabi (1), a Division Bench ruling of 
this Court and the suit appears to be 
clearly time-barred in accordance with 
thS view taken by the Division Bench 
in that case. In the circumstances^ it 
is unnecessary to go into the question 
of cusotm raised by the plaintiffs. 

I, therefore, confirm the decree of 
the learned District Judge and dismiss 
this appeal. In view of all the circum¬ 
stances, however, I leave the parties to 
bear their costs in this Court. 

V.S. Ai^peal difimissed. 

1 . AIR 1931 Lah 702=134 I C 1040=13‘Lab‘22. 
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Broadway, J. 

Girdhari Lal — Judgment-debtor—Ap¬ 
pellant. 

V. 

Pars Bam and another — Decree-holders 


—Respondents. 

Misc. First Appeal No. 1931 of 1932, 
Decided on 28th March 1933, from order 
of Senior Sub-Judge, Multan, D/- 3rd 
December 1932. 

(a) Execution—Jurisdiction—Mortgage de¬ 
cree— Property beyond jurisdiction can be 
proceeded against by Court passing decree. 

Primarily a Court having jurisdiction to try a 
suit has jurisdiction to execute tho decree grant¬ 
ed by it, aud in the execution of a mortgage decree 
the executing Court has power to order tne sale 
of the property mortgaged, oven though the pro¬ 
perty may be situated beyond the local limits of 
its jurisdiction: 14 Cai 661; 21 Crtf639; 15 Cal 
667; AIR 1926 Mad 421 and AIR 1925 Pat 139. 
Rel on, [P 687 C 2] 

(b) Civil P. C. (1908), O. 34, R. 3—Receiver 
cannot be appointed to carry out sale —Civil 
P. C. (1908), O. 40, R. 1. 

Order 34 was specifically brought into the Code 
with a vievy to dealing with mortgage decrees and 
that order was meant to be self-contained and to 
provide for all matters to which it referred. 
Therefore since it is not so provided the appoint- 
. mpnt.pf receiver to carry .the sale being a costly 
procedure should^not be ordered ; AIR 1927 
419 and AIR 1^5 590, Ref. [P 688 0 H 


Nawal Kis'iore — for Appellant:. 

B. C. Manchanda — for Respondents. 

Judgment. —Oiic Pnras Kam obtained 
a decree against Lala Girdhari Lal I on 
a mortgage. Tho preliminary decree 
was passed on 19th April 1932. and 
tills was madiD final on 4th Octoher 
1932. On 12th November 1932, tlic 
decree-holder took out execution of the. 
decree and sought to bring the mort¬ 
gaged property to sale. This property 
consisted of a factory in the Sheikhu- 
pura district and also some immovable 
property in Multan. The suit had been 
tried and the decree had been passed 
by the Senior Subordinate Judge of 
Multan and tlic c.xecution proceedings 
were instituted in the sajne Court. 

At the instance of the decree-holder 
the executing Court (holding that it 
had jurisdiction to execute the decree 
against property situate without its terri¬ 
torial jurisdiction) appointed a receiver 
of the factory and directed him to take 
possession thereof and sell the same. 
Against this order an appeal has been 
preferred by the judgment-debtor 
through Mr. Nawal Kishore who has 
pressed two matters before me. 

Firstly he has urged tliat the exe¬ 
cuting Court had no.t jurisdiction to di¬ 
rect the sale of the factory which was 
situate at Sangla Hill, and secondly, 
that no Receiver could or should have 
been appointed. 

It seems to me that the first matter 
has been concluded by authority and 
Mr. Nawal Kishore admitted that the 
Calcutta view was against him. Pri-j 
marily a Court having jurisdiction toj 
try a suit has jurisdiction to execute thci 
decree granted by it, and it has been! 
held by the Calcutta High Court that 
in the execution of a mortgage decree 
the executing Court has power to orderi 
the sale of the proi>crty mortgaged,| 
even though the property may Ixi 
situated beyond the local limits of its 
jurisdiction: sec Mascyk v. Steel & Co. 
(1), Tincowrie Debya v. S/iib Chan¬ 
dra (2), Kartick Nath Pandey v. Tiluk- 
dhari Lal (3). The last of these deci¬ 
sions was followed in Rajagopala v. 
Tinipathia Pillai (4), by the Madras 
High Court, it being held that a Court 
can execute a mortgage decree passed 
by itself, although the property to be 
sold is wholly or partly outside its 


jurisdiction. t-.- • 

A similar view was taken by a Divi¬ 
sion Bench of the Patna High Court m 

1 . (1887) 14 Cal C61. 

2. (1894) 21 Cal 639. 

4 ' AI^R192C^iad^421=95 I C 12=49 Mad 746, 
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Nizam v. Babu 

Abdul Hadi v. Alt. Kahultiin-nisa (A. 
./. R. 1925 Patna 139). 

In view of these authorities I must 
hold that the Multan Court tliat liad 
■passed the decree in the suit could exe- 
‘Cute the same and order the sale of 
the factory mortgaged even tliough the 
factory was situate outside its territorial 
jurisdiction. 

For the second point Mr. NawaJ 
Kishore relied on AXakhan Lai v. AAush^ 
laq All {A. /. R. 1927 All. 419), 
where it was held by Allahabad High 
Court that a receiver could not be ap¬ 
pointed in proceedings in execution 
■which fell within the purview of O. 34, 
Civil Procedure Code, the provdsions 
of wliich did not allow of the applica¬ 
tion of the procedure provided by O, 
40, Civil Procedure Code. Mr. Man- 
chanda referred me to Promotfmnath 
Maha V. H. V. Low and Co. iA. /. 
R. 1930 Cal. 502), and Paras Ram v. 
.Piiran Alai Ditta Mai {A. /. R. 1925 
L(/li. 590),and urged that a receiver 
•co^d be appointed in execution of a 
mortgage decree. I am unable to find 
.anything to support tliis contention in 
the Calcutta case, but the Lahore case 
is undoubtedly in point. It seems to me, 
however, that the^ Allahabad view lias 
a great deal of force. O. 34, Civil Pro¬ 
cedure Code, was specifically brought 
iinto the Procedure Code with a view to 
dealing with mortgage decrees and, as 
at present advised, I can see no reason 
for thinking that that order was not 
meant to be self-contained and to pro¬ 
vide for all matters to which it referred. 
All that the executing Court can do in 
the execution of a mortgage decree is 
to direct the sale of the property mort¬ 
gaged and it seems to me that it merely 
increases the cost of the proceedings 
to appoint a receiver to carry out such 
a sale. 

In the present case it appears to 
have already been a costly step and 
I have not been sho^^^l any real justifica¬ 
tion for the appointment. While there¬ 
fore I hold that the Multan Court has 
jurisdiction to direct the sale of the 
factory I hold that it erred in appoint¬ 
ing a Receiver and, accepting this ap¬ 
peal to this extent, I set aside the 
appointment. Parties to bear their own 
w costs. 

m.n. Order accordingly. 


Ram (Bhide, J.) I 933 
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Addison and Bhide, JJ. 

Nizam —Insolvent—Appellant. 

V. 

Pahu Liam and others —Respondents. 

Misc. First Appeal No. 150 of 1931, 
Decided on 7th April 1933, from order 
of Dist. Judge, Hissar, D/- ith Decem¬ 
ber 1930, 

Provincial Insolvency Act (1920), 
Ss. 2S (/) and 34—Debt barred by time on 
date of adjudication but subsisting on date 

presentation of application can be proved. 

Section 34 is governed by sub-S. (7), S. 28. 
Hence, if the right to recover a debt has become 
barred by time on the date when the order of 
adjudication is made but the right subsists on 
the date of the presentation of the application or 
on the date when the application is admitted, 
the creditor is entitled to prove his debt as the 
statute of limitation does not affect debts which 
are within time on the date of the petition: 
AIR 19-24 Mad 163 ; AIR 1924 Oudh 351 and 
AIR 1920 Oudh 621, ZHst.; Case law discussed. 

LP 689 C 2] 

Kknrskaid Zaman —for Appellant. 

N. C. Pandit —for Respondents. 

Bhide, J. —In the course of insol¬ 
vency proceedings on a petition by 3 
creditor, it was found that certain debts 
due to him which were within time 
on the date of the petition, had become 
barred by limitation by the date on 
which the adjudication order was pass-'; 
ed. An objection was taken on behalf of 
the insolvent, relying on the 
wording of S. 34, Provincial Insol¬ 
vency Act, 1920, that these debts could 
not be proved in the course of the 
insolvency proceedings as the debtor 
was not subject to these debts “ when 
the debtor was adjudged insolvent.” 
The learned District Judge has held 
that, by virtue of Sub-S. (7), S. 28 
of the Act, tlie adjudication order re¬ 
lated back to the date of the petition 
and hence the debts were provable. He 
has accordingly disallowed the objection.- 
F rom this decision the present appeal 
has been preferred. 

No authority directly in point has 
been cited on either side. The learned 
counsel for the appellant referred to 
Sivasubramania Pillai v. Theethiappa 
PUlai (1), Ijaz Husain v. Lachman L^s 
(2) and Damodar Das v. Hamid Rah¬ 
man (3), but these were all cases in 
which the debts were witliin time on 
the date of the adjudication and the 
only question which arose for decision 
therein was whether they could be 
proved on a later date in the coi^e 

1. A I R 1924 Mad 163=76 I O 572=47 Mad 120. 

2. A I R 1924 Oudh 351=76 I J 590. 

3. A I B 1926 Oudh 621=93 I 0 74. 
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of the proceedings, when they had be¬ 
come barred by time. It was held tliat 
they could be so proved but these 
decisions are clearly not in point as 
“there was no occasion for the Court 
;in these cases to consider the question 
'Whether debts which are within time on 
the date of the petition but are barred 
-on the date of the adjudication can 
be proved. 

The main contention of the learned 
counsel for the appellant was that Sub- 
•S. (7), S. 28, Provincial Insolvency 
Act, on which the learned District 
Judge has relied does not govern S. 34 
•of the Act and, in support of tMs 
contention, he has referred to certain 
observations of Tek Cliand, J., in the 
Pull Bench ruling reported as Hem 
Jiaj V. Krishan Lai (4) at p. 125 
(of 10 Lah.)xo the effect tliat S. 28 
could not be taken to control all other 
provisions of the Act and certainly not 
:S. 53, which applied only if the trans¬ 
feror is adjudged insolvent within two 
■years after the date of the transfer. 
These remarks were obviously made 
with special reference to S. 23 and 
-the decision of the Full Bench was 
based mainly on a comparison of the 
•wording of S. 53, and certain other 
allied sections. There was no occa- 
-sion in that case to consider S. 34 
a.nd the observations referred to above 
must be treated as obiter so far as 
that section is concerned. It may be 
mentioned further that after the de¬ 
cision of the Full Bench referred to 
-above S. 53 has been amended and 
it has been made clear that transfers 
made within two years before tlie pre- 
•sentation of the petition are voidable 
■under S. 53 of the Act. This amend¬ 
ment indicates that the intention was 
that S. 28 (7) should be read with 
-S. 53, as was held by the High Courts 
-of Calcutta, Madras and Allahabad be¬ 
fore the amendment: Rakhal Chandra 

■V., Sudhindra Nath (5), 

V. Appaji Rao ( 6) and Sheo Nath 

Singh V. Munshi Ram (7). 

The learned counsel for the respondent 
arightly pointed out that the contention 
^>ut forward by the learned counsel 
for the appellant, if correct, would re- 
<iiuce .the whole position to absurdity, 
For in^tancef a creditor’s petition jjtay 
becopae'wfiolly infructuous, if the debtor 
^succeeds in delaying the proceedings 
:sufficietitly long so that his debts be- 


4. AIB 192!8 Lah 861=111 I 0 8=10 Lah 106 
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come time-barred before the date of 
adjudication. When a creditor hies a 
petition, he has to enter all liis debts 
therein, and the question whether the 
debts are due and the debtor is able 
to pay them becomes “sub-judice” bet¬ 
ween the parties. Again, even accord¬ 
ing to the argument of the learned 
counsel for the appellant, Sub-S. (7), 
S. 28, at least governs the whole of 
that section. Now, Sub-S. (2) of that 
section lays down tliat, on the maldng 
of an order of adjudication the pro¬ 
perty of the insolvent vests in the 
Court or the receiver and no creditor 
has any remedy against the property or 
can institute ^ any suit or take other 
legal proceedings except with the leave 
of the Court during the pendency of 
the proceedings. By virtue of Sub- 
S. (7), this vesting of the property 
and the consequent disability of the 
creditor to sue would seem to take 
effect from the date of the petition 
in cases wherein an adjudication order 
is granted. Consequently, even accord¬ 
ing to the argument of the learned 
counsel, it would seem logical to hold 
that the statute of limitation does not 
affect in such cases those debts whicl\ 
are within time on the date of the 
petition. This view would seem to re¬ 
ceive support from the reasoning adopt¬ 
ed in Baranashi Koer v. Bhabadeb 
Chatterjee (8). 

It may be mentioned here that in 
England it has been held that the 
statute of limiution ceases to run from 
the commencement of bankruptcy pro¬ 
ceedings. It was remarked in Ex parte 
Ross in the matter of Coles (9) that 
in bankruptcy a debt does not become 
barred by time if it was not so barred 
at the commencement of the bankruptcy, 
and the rule was recognised in ^veral 
later cases in England. The application 
was accepted as correct so far as proof 
of debts in bankruptcy proceedings is 
concerned by Channel, J., in Re Benzo/t 
Bower v. Chetwynd (10). The applica¬ 
tion of the rule in Sub-S. (7), S. 28 
to S. 34, would thus seem to be in 
conformity with equity as well as the 
above English decisions, and, in the 
absence of any cogent reason to the 
contrary, I would hold that S. 34 is 

governed by that sub-section and di^ 
miss the present appeal. In ■view of all 
the circumstances however I would leave 
the parties to bear their costs of the 
appeal, __ _ 


8. A I K 1921 Oal 466=66 IO 768. 

9 ?1826) 2 G & J 46 & 880. 

10 (1914)2 Ch 68=83 Ii J Ch 668—110 L 7 } 
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Addison, J. —I agree, and liave noth¬ 
ing to add. 

K.S. AxiXieal dismissed. 

A. I. R 1933 Lahore 690 

Addison and Agha Haidar, JJ. 

Chu7ii Lai Tnlsi Ham —Plaintiff—Ap¬ 
pellant. 

V. 

Amin Chand and others —Defendants— 
Respondents. 

Civil Misc. Petn. No. 16 of 1933, 
Decided on 3rd March 1933. 

(a) Civil P. C. (1908), S. 109 (a)—Death of 
one of respondents during pendency of ap* 
peal in High Court — Dismissal of whole ap¬ 
peal on ground that appeal abated is final 
order passed on appeal within meaning of 
S. 109 (a) affirming decision of lower Court. 

During tho peodency of an appeal in the High 
Court one of the respondents died. An application 
to bring on record was objected to and the whole 
appeal was dismissed as it was held that the de¬ 
cree was an indivisible one and the appeal had 
abated. In an application for leave to appeal to 
the Privy Council ; 

Held : that the order of the High Court was a 
final order passed on appeal within the meaning 
of S. 109 (a) dealing judicially with the matter be¬ 
fore the Court, and that it was a final order affir¬ 
ming the decision of the Court below ; 

Held further •. that no substantial question of 
law was involved in the case and as such leave 
should not be granted: AIR 1914 P C C6, Dist ; 
Alii 1933 P C 68. Rel on [P C91 C 1] 

(b) Civil P. C. (1908), S 109 (a)—“Deci¬ 
sion" means merely decision of suit and not 
judgment. 

The word “decision" in S. 109 (a) means 
merely the decision of the suit by the Court and 
not judgment. Hence in order to affirm the de¬ 
cision of the Court below within the meaning of 
S. 109 (a) it is sufficient for the appellate Court to 
affirm the decree. It need not also affirm the 
grounds of fact upon which the judgment was 
passed : 25 All 109 (P C), Foil. 691 O 2] 

(c) Civil P. C (1908), S, 109 (a)—Substan¬ 
tial question of law. 

It is sufficient that there should be a substan¬ 
tial question of law not of general importance 
but as between the parties. LP 692 C 1] 

Mehar Chand Mahajan — for Peti¬ 
tioner. 

Kishen Dayal —for Respondents. 

Addison, /.—This is an application 
for leave to appeal to His Majesty 
in Council. In 1925 the firm Chimni 
Lai Tulsi Ram sued two individuals, 
namely, Amin Chand and Ms father 
Mast ;^m, for accounts. It was found 
that the parties carried on business 
in partnersMp and ultimately on 31st 
January 1928, the two defendants, Amin 
Chand and Mast Ram, obtained, after 
accounts were taken, a final decree for 
Rs. 16,835 against the firm Chuni Lai 
Tulsi Ram. The firm appealed to tMs 
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Court on 9th October 1928. During 
the pendency of the appeal Mast Ram 
Med on 13th June 1929. It was not 
till 11th March 1931, that an applica¬ 
tion was made to bring on the record 
Me other legal representatives of Mast 
Ram, namely, three other sons as well 
as grandsons. The respondent Amin 
Chand objected to the other legal re- 
representatives of Mast Ram being- 
brought on the record and claimed that 
as the appeal had abated so far as- 
Mast_ Ram was concerned and as it was- 
a joint and indivisible decree, there¬ 
fore the appeal could not proceed 
against Amin Chand also. It was asked 
that it should be held that the whole 
appeal had abated and was liable to- 
dismissal. TMs Court held that the 
appeal had abated as regards Mast 
Ram and there was no sufficient ground 
for setting aside this abatement. Certain 
other contentions to the effect that the 
appeal could proceed against Amin Chand 
only were rejected. Finally the whole 
appeal was dismissed as it was held 
that it could not proceed against Amin 
Chand alone as the decree in favour 
of Mm and Mast Ram was one indi¬ 
visible decree. It is against tMs deci¬ 
sion that leave is asked to appeal to* 
His Majesty in Council. 

It was argued on behalf of the peti¬ 
tioners that th^ order of tMs Court 
fell witMn S. 109 (a) and the first 
two paragraphs of S. 110, Civil P. C^ 

It was claimed however that the last 
clause of S. 110 “and where the de¬ 
cree or final order appealed from 
affirms the decision of the Court imme¬ 
diately below the Court passing such, 
decree or final order, the appeal must 
involve some substantial question of' 
law*’ did not apply as the appellate 
order to tMs Court could not be held 
to have affirmed the order of the Court 
below. As however the order was a. 
final order passed on appeal and in¬ 
volved the question of more than 
Rs. 10,000 it was claimed that an: 
appeal lay as of right to His Ma¬ 
jesty in Council. 

Reliance was principally placed oiT 
Chandri Abdul Majid v. Jawahir ImI 
(1), by the learned counsel appearing 
for the petitioners. In that case ^ 
order of His Majesty in Council dis¬ 
missing an appeal for want of prose¬ 
cution was held not to deal judicially 
with the matter of the suit and could. 
in no sense be regarded as an or¬ 
der adopting or confirming the decision- 
appealed from. It merely recognised au- 
1, AIR 1914 P 0 66=23 I 0 649=86 All 3^ 
(PC). 
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thoritatively that the appellant had not 
complied with the conditions under 
which the appeal was open to him 
and that therefore he was in the same 
position as if he had not appealed 
at all. The question involved in that 
case was whether the order in question 
was a final order of the appellate Court 
within the meaning of Art. 179, 
Cl. (2), Sch. 2, Limitation Act, 1877, 
which corresponds with Art. 182, 
Cl. (2), Sch. 1, Limitation Act, 1908. 
Strictly speaking therefore this autho¬ 
rity is not on all fours with the pre¬ 
sent case. Further this authority has 
been reviewed by their Lordships of 
the Privy Council in Abdulla Asghar 
All V. Ganesh Das (2). It was held 
in the latter case that an order such 
as has been passed by us in the pre¬ 
sent case was the final order of the appel¬ 
late Court and that it did deal judi¬ 
cially with the matters before it in¬ 
asmuch as the Judicial Commissioner 
considered the judgment-debtor’s con¬ 
tention that the appeal had not abated 
and held that it had. He considered 
the prayer for revival of the arbi¬ 
tration and refused it. He rejected the 
application and set aside the abatement. 
Whether the order made was right or 
wrong was immaterial; there was no 
Appeal against it and it was in the 
circumstances clearly final. Their Lord- 
ships of the Privy Council thought that 
when an order was judicially made by 
an appellate Court which had the effect 
of finely disposing of the appeal such 
an. order gave a new starting point 
for the period of limitation prescribed 
by Art. 182 (2) of the Act of 1908. 

It follows from the latest decision 
on this question by their Lordships of 
the Privy Council that the order passed 
by us was a final order passed on 
appeal within the meaning of S. 109 
(a), Civil P. C. It was also an order 
dealing judicially with the matters be¬ 
fore the Court and the effect of it was 
that the appeal as a whole was dis¬ 
missed by us. In these circumstances 
it seems to me that there is no escape 
from the conclusion that the order 
passed by us was a final order affirming 
the decision of the Court below. This 
means that the appeal must involve 
a substantial Question of law before 
leave to appe^ to His Majesty in 
Council can be given. 

In Tasaduq Rasul Khan v. Manik 
Chand (3), it was laid down by their 
Lordships of the Privy Council that the 

2 ; AIR 193a P 0 68=142 I 0 826=60 I A 83= 
• 60 Oal 662 (PO). 

tf. ftoOS) 26 All 109s=80 I A 86 (PO). 


word “decision” in the clause in ques¬ 
tion means merely the decision of the 
suit by the Court, and cannot like the 
word “judgment” be defined as meaning 
the statement of grounds upon which 
the Court proceeds to make the de¬ 
cree. In order to affirm the decision 
of the Court below within the meaning 
of the section therefore it was suffi¬ 
cient for the appellate Court to affirm 
the decree; it need not also affirm the 
grounds of fact upon which the judg¬ 
ment was passed. On similar reasoning 
it was held by a Division Bench of the 
Allahabad High Court in Bhagwan Das 
V. Mahadev Prasad (4) that an order 
dismissing an appeal for the appellant’s 
failure to furnish security for costs 
under the provisions of O. 41, R. 10, 
Civil P. C., was an order which had the 
effect of affirming the decision of the 
Court below, the words used in S. 110 
being “affirms the decision of the 
Court” and not “affirm the decision 
of the Court on merits.” It was fur¬ 
ther Sciid that the words “final order 
passed on appeal” in S. 109 (a), Civil 
P. C., should be construed broadly 
so as to include an order directing 
the dismissal of the appeal consequent 
upon the failure of the appellant to 
furnish security for the costs of the 
respondent. In this respect such de¬ 
cisions as Radha Kisen v. Janima Pra¬ 
sad (5), were not approved. It was 
held by a Division Bench of this Court 
in Mt. Satto v. Amar Singh (6) tliat 
when the High Court dismissed ap¬ 
peals as being insufficiently stamped 
and declined to exercise its discretion 
under S. 149, Civil P. C., such judg¬ 
ments must be considered as affirming 
the decisions of the Courts below. 

I would therefore hold that there 
was a decree or final order passed 
on appeal by this Court which affirmed 
the decision of the Court immediately 
below and that therefore the appeal 
must involve some substantial ques¬ 
tion of law. It seems to me impossible 
to hold that there is any substantial 
question of law involved in this case. 
The application to bring the legal re¬ 
presentatives of the deceased Mast Ram 
was obviously belated and there was 
no sufficient cause to allow them to 
be brought on the record. As the suit 
was brought against Mast Ram and 
■Amin Chand as individuals it could 
not be suddenly turned into a suit 
against a joint Hindu family when all 
the evidence had beerf finished before 

^_—-- ■ — 

4. AIR 1928 All 298—711 0 969=46 All 890. 

6. (1910) 18 O 0 69=6 I 0 940. 

6. AIR 1919 Ijah 66=64 I 0 400=1 Lah 220. 
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the hearing of the appeal, Amin Chand 
and Mast Ram -were not sued as a 
hrm and the provisions of O. 30 clearly 
could not apply. These were the only 
questions which were claimed to raise 
substantial questions of law and it seems 
to me that they do not do so. It 
is of course sufficient that there should 
be a substantial question of law, not of 
general importance, but as between the 
parties. It cannot however be said that 
there is a substantial question of law 
between the parlies. 

Nor do I tliink that this is a case 
which is otherwise fit for appeal to 
liis Ivlajcsty in Council within the pro¬ 
visions of S. 109 (c), Civil P. C. 

It is an ordinary case for which this 
special provision was not intended. With 
these remarks I would dismiss the ap¬ 
plication for leave to appeal to His 
Majesty in Council with costs. 

Asha Haidar, /.—I agree. 

K.S. Aj}x>ea>l dismissed. 


A. I. R. 1933 Lahore 692 

Addison and Bhide, JJ. 

Ham Sa7'iip —Defendant ■— Petitioner. 

V. 

Mohan Lai and others —Flaintififs— 
Opposite Parties. 

Civil Revn Petn. No, 636 of 1931, 
Decided on 29th March 1933, from decree 
of Second Class Sub-Judge, Delhi, D/- 
13th August 1931. 

(a) Civil P. C. (1908), S. 115 and Sch. 2, 

Para. 16 (2)—Neither appeal nor revision is 
competent from order refusing objection— 
Punjab Courts Act (1918), S. 44. ... 

No appeal is competent from the order of the 
Court refusing the objections to an award nor 
does revision lie from such an order as it is 
an interlocutory order and does not constitute a 
case within S. 44, Punjab Courts, Act. or S 115 
Civil P. C.; Case law remewed. LP 692 c. 

(b) Punjab Courts Act S. 44- 

“Case" — Meaning explained — Civil P. C. 

(1908), S. 115. , . 

The word “case" is used in S. 44 as something 

wider than a suit, so as to include proceedings 
other than suits, such as proceedings under the 
Provincial Insolvency Act, etc. But where a 
case in which the revisional jurisdiction of the 
Hich Court is invoked’happens to be a suit, then 
the "suit" is also a “case" referred to in S. 115, 
Civil P. C , which requires to be decided before 
the records are called for. LP 693 C l; P 694 C 1) 

(c) Civil P. C. (1908), Sch. 2, Paras. 15 and 
16- —Order setting aside award and order re¬ 
fusing objections are interlocutory. 

There is do difference between the setting aside 
of an aw’ard and directing the suit to proceed 
under para. 15, Sch. 2, and refusing of an appli¬ 
cation to set aside tlie award under para. 16. 
In neither case has the suit ended and in both 
cases further action is necessary and as such 


both are interlocutory orders and not open to 
revision. [p 693 0 1] 

Mehar Chand Mahajan, Jiwan LaX 
Kapur and A, N. Chona —for Petitioner. 

Kishan Dial —for Opposite Parties. 

Addison, J .—^The matter in dispute 
in the suit was referred to arbitra¬ 
tion and an award was given by the 
arbitrators. The petitioner preferred 
certain objections to the award. These 
were rejected and the Court thereupon, 
proceeded under the provision' 16 of 
Sch. 2, Ci\dl P. C., to pronounce 
judgment according to the award. No 
appeal is competent from the order 
of the Court refusing the objections, 
while under para. 16 (2) an appeal 
is only competent from the decree in 
so far as it is in excess of or not 
in accordance with, the award. The 
petitioner has however moved this Court 
on the revision side against the or¬ 
der refusing liis objections on the 
ground that the Judge did not pro¬ 
perly appreciate the evidence in coming 
to his decision. 

A preliminary objection was taken 
that a petition for revision did not 
lie, the order in question being of 
an interlocutory nature. It seems to 
me that this objection must be sus¬ 
tained and my reasons are as fol¬ 
lows: A FuU Bench of this Court 
in Lai Chand Aiangal Sein v. Behan 
Lai Mehr Chand (1), held that the 
Court has no jurisdiction to entertain 
an application for revision in the case 
of an interlocutory order as it does 
not constitute a “case” within the 
meaning of S. 44, Punjab Courts Act, 
corresponding to S. 115, Civil P. C, 
In that case the Munsif of Batala over¬ 
ruled the defendants’ objection that he 
had no jurisdiction to hear the suit 
and a petition in revision was preferred ■ 
against that order. The leading judg¬ 
ment of the leatned Chief Justice con¬ 
tains the following significant words:i 

“ It is beyond question that ‘case’ is not 
synonymous with ‘suit.’ While every suit is a 
case, it cannot be said that every case is a suit. 
The word ‘case’ is a more comprehensive ex¬ 
pression and includes not only a suit but other 
proceedings which cannot be described as a suit, 
e. g., proceedings under the Guardians and Wards 
Act, Probate and Administration Act, Succession 
Certificate Act, Provincial Insolvency Act, etc. 
But can a branch of a suit be regarded as a c*®® 
within the meaning of the section? I would 
answoi the question in the negative.’* 

The reasoning here is that a suit 
as a whole is a case and that the 
various branches or portions into which 
it can be broken up are not cases.* 

1. A 1 R 1924 Lah 425=84 I C 259=5 I«h 288 

(PB). 
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The word “case” is used in the section 
as something wider than a suit, not 
narrrower, that is, so as to include 
proceedings other than suits, such as 
proceedings under the Provincial Insol¬ 
vency Act, etc. This Court has only 
power to call for the record of a case 
wliich has been decided and to exercise 
its powers in revision with respect there¬ 
to. It follows that if the refusing by 
the Court below of the application of 
the petitioner did not end a case, tliat 
order is incapable of being revised. 
There is no difference between the set¬ 
ting aside of an award and directing 
the suit to proceed under para. 15, 
Sch. 2 and the refusing of an applica¬ 
tion to set the award under para. 16. 

If under para. 15 the award is set 
aside, the suit must be proceeded with. 

If the award is not set aside but 
the application to do so is refused, then 
under para. 16 the Court has to pro¬ 
ceed to pronounce judgment according 
to the award. In neither case has the 
suit ended and in both cases further 
action is necessary. Thus, 
interlocutory orders. It was sought to 
argue that the arbitration proceedings 
in the suit were proceedings indepen¬ 
dent of the suit and that while they 
were pending, the suit was in sus¬ 
pense. When therefore they were fin¬ 
ished it was claimed that a case had 
been decided. It seems to me that this 
argument is fallacious. The first deci¬ 
sion of this Court on the question 
was by a Single Judge in A. /. 

1926 Lah. 191. He held that arbitra¬ 
tion proceedings entered upon by the 
parties in the course of the trial or 
a suit are proceedings in that suit 
and do not constitute a separate case 
within S. 115, CivU P. C. Thus an 
order of the lower Court settmg aside 
an award and directing the suit to pro¬ 
ceed is not open to revision. It seems 
to me that this decision lays down 
the correct law. Para. 1, Sch. 2, CiviJ 
p C which deals with arbitration, 
begins’: “Where in any suit all the 
.parties interested agree that any rat¬ 
ter in difference between them ^aU 
be referred to arbitration.” S. S9, Cml 
p C., which also deals with arbi¬ 
tration! contains the words: “All re¬ 
ferences to arbitration whether by an 
order in a siut or otherwise. The 
case before us is a case ^ of arbitra¬ 
tion by an order in a suit. Cl. 
para. 3, Sch. 2, runs: 

“ Where a matter is referred to arbitration the 
Court shall not, save in the manner prodded in 
this schedule, deal vrith such matter m the same 

suit.'* 


It is clear from the words quoted 
from these various sections that these 
arbitration proceedings form an integra] 
part of the suit and are merely a portion 
or a branch of a suit as comtemplated 
by the learned Judges who decided the. 
Full Bench case. They are not in them¬ 
selves separate cases decided outside 
the scope of the suit. 

A Single Judge of this Court in A. I. R. 
1929 La/i. 369 came to the conclusion 
that a revision lay from an order re¬ 
fusing to set aside an award. What 
he said was that the proceedings re¬ 
lating to the setting aside of an award 
constituted a case, and that the or¬ 
der passed by the Court refusing to 
set aside the award closed one in¬ 
dependent branch of the inquiry by. the 
trial Judge. With great respect it 
seems that this is merely to dissent 
from the Full Bench decision in Lal\ 
Chand MangaL Sein v. Befiari Lal Mehr 
Chand (1) where it was laid down 
quite clearly that a branch of a suit 
could not be regarded as a case. We 
were also referred to a decision of 
a Bench of this Court: A. /• R- 
1929 Lah. 257, where it was held that 
the question as to whether a paru- 
cular person should or should not be 
the next friend of a minor was an¬ 
cillary to the suit itself and it was 
a case finally decided qua that parti¬ 
cular proceedings. It seems unneccs- 
•sary for me to discuss this decision a? 
it is obviously not on all fours with 
the present case. In A. /• R- 1929 
Lah. 688, I silting alone took the view 
tliat in a case like the present a revi¬ 
sion was not competent. ^ . . 

Another Judge of tlus Court in A. 
/. R. 1931 Lah. 318, held that a 
revision was competent in a case hke 
the present. He did not discuss the 
Lahore cases but followed Bhola Nam 
V. Raghunath Das Mithan Lal (2), to 
wliich Sir Shah Muhammad Sulaiman, 
J., was a ijarty. Another Bench how¬ 
ever in which he was again a party 
took the opposite view and held tliat 
no revision lay against such an or¬ 
der as the present. This case is Risai- 
Singh V. Paqira Singh (3). The Allaha¬ 
bad Court is therefore now in favour 
of the view that no revision lies against 
such an order as the present as it 
is interlocutory. See &\so 
sad V. Mathura Prasad (4) 
med FakJiruddin v. Rahimullah (6). 

o ATT? 1090 All 748=122 I O 6S6=5t All 1010* 
A I R 19S2 All 462=136 I C 668=68 All 1006. 
!' t ^ R - a 666=89 I O 173=47 All 916. 
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The Full Bench case of the Allahabad 
High Court corresponding to LaL 
Chanel Alangal Sen v. Behan! Lai Mehr 
CJicifiil (6), is Biulhii Lul v. Aiewu 
Ram {!). This is discussed in Shah 
Mahomed v. Fakhniddin (5). It is 
pointed out there that the language 

Hggott, J., in the 
hull Bench case leaves no room for 
doubt on the point. He said that: 

“ If this view is correct it follows, that whereas 
all cases* are not ‘suits’ every suit is at least 
a case. From this I would go on to conclude 
jtnat whree a case in which the revisional iuris^ 
diction of the High Court is invoked happened to 
be a suit, then the ‘suit* is also a ‘case’ re- 
ferred to in S. 115, Civil P. C., which requires to 
be flecided before the record is called for.” 

With great respect I am in agree¬ 
ment with tliis view and I hold that 
It IS impossible for a case to be part 
of a suit, the suit being the unit for 
the purpose of S, 115. 

A Division Bench of the Oudh Chief 
,held in A. I. R. 1929 Oudh 
^ where a Court passes an 

order setting aside an arbitrator’s award 
and resumes the hearing of a suit, no 
application for revision can lie in res¬ 
pect of such an order as there has 
been no decision of a case and the 
order is clearly an interlocutory one. 
The Bombay High Court has taken the 
same view. It was held by a Divi¬ 
sion Bench in Chimanbhai Kulyanbhai 
V. Reshav Lai Bulkhi (8), that no 
application lay under S. 115, Civil 
P. C., against an order setting aside 
an award and directing the suit to 
proceed on the ground that such an 
order was interlocutory. Another Divi¬ 
sion Bench of the same Court came 
to the same, conclusion in A. /. R. 
1932 Bom. 232. 

A Division Bench of the Madras High 
Court in Batcha Sahib v. Abdul Gunny 
(9) held that no appeal lay from a 
decree which is in accordance with 
the award except upon grounds men¬ 
tioned in para. 16 (2), Sch. 2, Civil 
P. C., a.nd that a revision petition 
to set aside an award was more ob¬ 
jectionable tlian an appeal. This ques¬ 
tion came before their Lordsliips of 
the Privy Council in Ghulam Jilojii 
v. Mahomed Hussain (10), where their 
Lordships said at p. 101 of the report 
as follows: 

'Thoir Ijordsbips were inclined to agree with 
the view of Olark, J., in J hangi Ram v. Mt. Rudho 

G. A I R 1924 Lah 425=84 I G 259=5 Lah 288 
(F B). 

7. AI R 1921 All 1=63 I C 15=43 All 564 (F B). 
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9. A I R 1914 Mad 676=21 I 0 308=38 Mad 256. 
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an award revision 
would be more objectionable than an appeal. If 

an application in revision were admissible in a 
case like the present, the finality of any award 
would be open to question. Their Lordships were 
however of opinion, that such an application is 
incompetent.” 

Following this decision a Full Bench 
of the ~ Punjab Chief Court held in 
Shankar Mai v. Nathu Mai (12), that 
no appeal lay from an order under 

Civil P. C., directing 
the hung of an award made between 
the parties without the intervention of 
of a Court except in so far as the 
decree was not in accordance with the 
award and equally such an order was 
not subject to revision on the points 
on which an appeal would not al¬ 
lowed. It was again held by the Pun¬ 
jab Chief Court in Mayawanti v. Tulsi 
Das (13), tl^t a decree passed in 
accordance with an award was hnaj 
and could not be interfered with in 
revision. Lastly, a Single Judge of the 
Punjab Chief Court in Safdar Jang 
V. Shankar Singh (14), held that a 
decree in a suit for recovery of pos¬ 
session under S. 9, Si^cihc Relief Act,, 
was not open to revision by the Chief 
Court on the ground that the Court 
below had misapprehended and mis¬ 
represented the evidence, oral 
and documentary, on the record 
where, on the allegations contained in 
in the plaint, the plaintiflf had a cause 
of action and the Court had jurisdiction 
to entertain and decide the suit and 
■ the errors attributed by the petitioner 
to the Court below were intrinsic to 
the enquiry and decision. This decision 
is only helpful by analogy, there being 
no right of appeal from decrees in ' 
suits to recover possession under S. 9^ 
Specific Relief Act. 

For the reasons given it seems to 
me that the preliminary objection must 
prevail that this revision is incompetent 
as the prayer is for the revision of 
an interlocutory order. It is unnecessary 
to decide the other points arising and 
I would dismiss the petition with costs. 
Bhide, J .—I agree. 

K«S. _ Petition dismissed, 

11. (1901) 84 P B 1901=112 P B R 1901. 

12. (1908) 1 P R 1908=58 P W R 1907 (F B). 
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Bhidb, J. 

Maghi Mai —Plainbiff—Appellant. 

V. 

Darbara Singh and another —Defen- 
•dants—Respondents. 

Second Appeal No. 1498 of 1929, De- 
•cidod on 24th April 1933, from decree of 
Addl. Disb. Judge, Perozepore, D/- 16th 
March 1929. 

Contract—Enforcibility—Non-party can¬ 
not enforce stipulation to pay money to him. 

A person, who is no party to an agreement bet- 
■ween a transferor and a transferee has no right 
to enforce against the transferee a stipulation 
for payment of money to him, contained in the 
■deed of transfer: AITi 1932 Lah 566 and AIR 
1933 Lah 178; Expl and not Foil", 82 All 410 (P C), 
JExpl and Dist, Case laxo discussed. [P 696 C 21 

Asa Bam Aggarioal and Fakir Chand 
—for Appellant. 


Gohind Bam Fhanna —for Respon¬ 
dents. 

Judgment .—The material facts of the 
case giving rise to this second appeal 
were briefly as follows: 

On 3rd February 1923, one Bagga 
Singh mortgaged his land in favour 
of Darbara Singh for Rs. 1,200. A 
sum of Rs. 1,150, out of the considera¬ 
tion was left with Darabara Singh for 
payment to the plaintiff Maghi _ 
who was a creditor of Bagga Singh. 
This sum having been paid accord¬ 
ing to the contract, Maghi Malinstituted 
the present suit for recovery of the 
amount with interest at one i^r cent 
per mensem. The suit was resisted by 
the defendant Dabara Singh mainly on 
the ground that the plaintiff was not 
a party to the contract on which he 
based his claim and had therefore no 
locus standi to sue. The trial Court 
held that there was an assignment in 
favour of the plaintiff and decreed the 
suit. On appeal, however, the learned 
District Judge came to a contrary con¬ 
clusion, relying chiefly on A/laho^d Sa- 
diq V. Mt. Sahib Bibi (1), Cheikaur 
V. Gurmukh Singh (2) and Kherode 
Behari v. Narendra Lai (3). The 
peal was accordingly accepted and the 
plaintiff’s suit dismissed. , 

The learned counsel for the plamtiff- 
appeUant has urged in this second ap¬ 
peal that the learned District Judge’s 
wiew is erroneous and in support of 
this contention has relied chiefly on a 
recent Division Bench judgment of this 
Court reported as Tornbaz KJuin v. 

1. (1902 ) 61 P B 1902. 
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Nanak Chand (4). This judgment was 
followed in a Single Bench judgment 
reported as Guarishankar v. Mangal 
(5), the facts of which were practi¬ 
cally on all fours with the present case. 

It may be conceded at once that 
there are observations in the judgment 
of Agha Haidar, J.,in Torabaz Khan v. 
Nanak (4), which support the conten-» 
tion of the learned counsel for the 
appellant, but it may be pointed out 
that the learned Judge had held in 
the first part of the judgment, in view 
of the signature of Gopi Cliand on the 
lease in question and other evidence 
on the record, that there was a tri¬ 
partite agreement and Gopi Chand was 
a party to the transaction for all prac¬ 
tical purposes. In view of the finding 
the further remarks on which reliance 
is placed by the appellant before me, 
appear to be rather in the nature of 
obiter dicta. I further note the other 
learned Judge who sat on the Bench. 
(Tek Chand, J.), merely agreed in his 
conclusions, indicating (apparently) that 
he was not prepared to adopt the entire 
line of reasoning of liis learned col¬ 
league. The Single Bench decision in 
Guarishankar v. Mangal (5), merely 
follows Torabaz Khan v. Nanak (4). 
The decision of the question raised 
before me would appear to depend 
largely on a correct interpretation of 
the decision of their Lordships of the 
Privy Council in Mahomed Khan v. 
Husainl Begum (6). In that case there 
was a contract between A and B at 
the time of the marriage of the foi*mer’s 
son with the latter’s cUughter (both 
of whom were then minors), that A 
would pay Rs. 500 per mensem to the 
bride as “kharch pandan” and certam 
property was also charged for the pur¬ 
pose. Some years after the marriage, 
differences arose between the husband 
and the wife and the latter sued A, 
her father-in-law, for recovery of “kharch 
pandan”. One of the points taken up on 
behalf of A was that the plaintiff not 
being a party to the contract the question 
was not entitled to maintain the suit. 
Their Lordships however held that she 
was entitled to do so. The reasons 
given by their Lordships in support 

of their view were as follows: 

“ First, it is contended, on the authority oC 
Tweedle v. Atkinson (7) that as the plaintiff was 
no party to the agreement, she cannot take ad- 


4. A I B 1932 Lah 566=138 I O 263. 

6. A I R 1933 Lah 178=141 10 490. . 

6. (1910) 32 All 410=7 I O 837—87 I A 162 

7 Sei) 1 B & S 393=8 Jur (n b) 383=80 
L J Q B M6=9 W B 781=4 L T 468. 
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vantage of its provisions. With reference to this 
)t IS enough to say that the case relied on was 
an action of assumpsit, and the rule of Common 
law on the basis of w'hich it was dismissed is not, 
in their Lordships’ opinion, applicable to the 
facts and circuinstances of the present case. Here 
the aoreement executed by the defendant speci- 
licalJy charges immovable property for the al- 
jowance which be binds himself to pay to the 
plaintill; she is the only person beneficially en¬ 
titled Under it. In their Lordships’ judgment, 
although no party to the document, she is clearly 
proceed in equity to enforce her claim.” 
T 1 - Lordships desire to observe that in 

India and among communities circumstanced as 
the Mahomedans, among whom marriages are 
contracted for minors by parents and guardians 
It might occasion serious injustice if the Common 
law doctrine was applied to agreement or arrange¬ 
ments entered into in connexion with such con¬ 
tracts. 

It would appear from the above quo- 
tation tliat their Lordships’ decision was 
lolled to the facts and circumstances 
. ^^se before them. A somewhat 
Wide interpretation appears to Iiave been 
placed on the above ruling by the Cal- 
cutU High Court in Deb Narain Dutt 
V. Chuni Lai (8) and Dwarka Nath v 
Priya Nath (9), but this view does 
not appear to have been followed in 
later rulings of the same Court: cf. 
Kfierode Behari v. Narendra LaL (3); 
Jiban Krishna v. Nirupama Gupta (10), 
Krishna Lai Sadhu v. Pramila Bala 
Dost (11). It was also not adopted 
in Chetkaur v. Gurmukh Singh (2), 
a Single Bench decision of this Court. 

The English cases bearing on the 
point were considered by Page, J., in 
Jiban Krishna v. Nirupama Gupta (10). 

It was pointed out therein tliat the 
remarks of Lord Hatherley in Touche 
V. Metropolitan Railway Warehousing 
Co. (12), on which reliance was placed 
in Deb Narayan Dutt v. Chuni Lai (8), 
must be read with the facts of tliat 
case, wliich show tliat the plaintiff there, 
was treated as a person in whose favour 
a trust was created. It was further held 
that the true equitable principle as re¬ 
gards the right of a tliird person to 
sue on a contract to which he is no 
party is to be found in Gandy v. Gandy 
flS), where Colton, L. J., observed as 
follows: 

“ Now, of course, as a general rule, a contract 
cannot be enforced except by a party to the con¬ 
tract, and either of two persons contracting to* 
gether can su e the other, if the other is guilty of 

8 . AIR 1914 Cal 129=20 I 0 630=41 Cal 137? 

9. (1916) 30 I C 792. 

10. AIR 1926 Cal 1009=96 I 0 846=63 Cal 922. 

11. AIR 1928 Cal 618=114 I 0 658=55 Cal 
1315. 

12. (1871) 6 Ch. A 671. 

13. (1885) 30 Cb. D 67=64 L J Oh 1164=33 WR 
803=63 L T 306. 


a breach or does not perform the obligations of 
that contract* But a third person, a person who* 
is not a party to the co' tract, cannot do sp. 
That rule however is subject to this exception ; 
Jf the contract, although in form it is with A, is- 
intended to secure a benefit to B, so that R is 
entitled to say he has a beneficial right as cestui', 
que trust under that contract; then B would, in 
a Court of equity, be allowed to insist upon and 
enforce the contract. That, in my opinion, is: 
the way in which the law may be stated.” 

In Achuta Ram v. Jainandan Tewari 
(14) reliance is placed by Bucknill, J.,. 
on two rulings of the Privy Council, 
Jamna Das v. Ram Autar (15) and 
Nanku Prasad Singh v. Kamta Prasad 
Singh (16), which show that a person, 
who is not a party to a contract has^ 
no locus standi in a case of the present ’ 
type to sue for the amount left by his 
debtor with an alinee for payment to 
him. These rulings seem to be practi¬ 
cally conclusive on this point. The ’ 
weight of authority seems to be in fa¬ 
vour of the view that the principle 
laid down in Mahomed Khan v. Musaini 
Begum (6), should be confined to 
special cases, where e. g. by virtue 
of the contract in question, a trust is 
created in favour of a third party (cf. 
Iswaram Pillai v. Taragan (17). It was 
pointed out in Iswaram Pillai v. Tara¬ 
gan (17), that in a case of the present 
type, a “trust” cannot be said to be; 
created in respect of the money left with, 
the alienee. A similar view was takers 
by the Punjab Chief Court in Mahomedi 
Sadiq v. Mt. Sahib Bibi (1). The 
whole case law on the subject was re¬ 
cently considered by a Full Bench of 
the Madras High Court in Subbu Chetti 
V. Arunachalam Chettiar (18), and it 
was held therein that a person who is 
no party to an agreement between a 
transferor and a transferee has no right 
to enforce against the transferee a sti¬ 
pulation for payment of money to him, 
contained in the deed . of transfer and 
that the mere fact that the transferor \ 
is also made a party to the suit makes 
no difference in this respect. 

In view of the above authorities 
(which were apparently not brought to 
the notice of the Division Bench which 
decided Torabaz Kltrin v. Nanak Chand 
(4), the respondent in that case being 
unrepresented by counsel), I uphold the 
decree of the learned District Judge 
and dismiss the appeal. In view of all 

14. A I B 1926 Pat 474=96 I O 287=5 Pat 463. 

15. (1912) 34 AU63=13I C 304=391 A7 (PC). 

16. A I B 1923 P C 54=96 I O 970- 

17. A I B 1914 Mad 701=23 I C 951=38 Mad 

763. . ^ 

18. AIR 1930 Mad 382=124 I C 66=63 Mad 270- 

(P B). 
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the circumstances, however, I leave the 
parties to bear their costs. 

B,K. Appeal dismissed. 
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Bhadi IjAL, C. J. and Abdul Qadir, J. 

Mi, Melo aud a«oi/icr"~Do{6ndanta 
Appellants. 

V. 

Jaimal and another —Plaintiffs Res¬ 
pondents. 

Second Appeal No. 393 of 1928, De¬ 
cided on 30th May 1933, from decree 
of Disb. Judge, Montgomery, D/- 10th 
November 1927. 

Custom (Punjab)—Alienation of non ances¬ 
tral properly is valid—Kambah of Dipalpur 
tafasil, Montgomery District—Punjab Custom 
(Power to Contest) Act (2 of 1920), S. 7. 

Among the Kambobs of Dipalpur Tahsil, Mont¬ 
gomery District, a proprietor is entitled to ali¬ 
enate his self-acquired property and the colla¬ 
terals cannot impeach the alienation. Further 
by S. 7, Punjab Custom Act, 1920, an alienation 
of non-ancestral immovable property cannot be 
contested on the ground that it is contrary to 
oustom : 107 P B 1887, Be/. LP 697 C 2] 

Murari Lai Batra —for Appellants. 


Oertal —for Respondents. 

Shadi LmI, C. /.—On 30th January 
1926, Sabu, a Kamboh of the Dipal¬ 
pur Tahsil of the Montgomery Dis¬ 
trict, made a gift of the land in de¬ 
pute to his son-in-law. The plaintiffs, 
■who are the collaterals of the donor, 
seek to impeach the gift, and have 
• obtained a decree on the ground that 
a Kamboh of the Montgomery Dis¬ 
trict is not entitled to make an aliena¬ 
tion of even his self-acquired property. 
It is common ground between the par¬ 
ties that the land in dispute was ac¬ 
quired by the donor himself, but it is 
contended on behalf of the plaintiffs 
that according to the custom prevailing 
among the Kambohs of the Dipalpur 
Tahsil a proprietor can gift only mov¬ 
able property to his son-in-law. The 
answer to question 119 of the 
tomary law of the district compiled 
in 1921-22, which has been relied 
■upon by plaintiffs, is a cryptic one; 
but it cannot be seriously suggested 
■that a person cannot aUenate his own 
property in which no other jierson 
any interest, reversionary or otherwise. 
The judgment of the Full Bench in 
Gujar Sham. Das (1), sets out the 
general principles which place a res¬ 
traint, upon the power of a proprietor 
Senate ancestral immovable pro¬ 
perty, and points out that the power 
controlQng alienation vests in 
W P a 1887. 


the male descendants of the common 
ancestor, whom custom regards as be.- 
ing by community of descent sufficient¬ 
ly interested to be entitled to interpose. 
Our attention has not been invdted to 
any judgment delivered after 1887 in 
which it was laid down that a pro¬ 
prietor is not entitled to alinate liis 
self-acquired property in which no col¬ 
lateral could possibly have any righU 
of reversion. 

It is, however, unnecessary to dilate 
upon the question, ‘ because S. 7 of 
the Punjab Custom (Power to Contest) 
Act 2 of 1920, expressly enacts, that, 
notwithstanding anything to the C 9 n- 
trary contained in S- 5 of the Punjab 
Laws Act, no person shall contest any alie¬ 
nation of non-ancestral immovable pro¬ 
perty on the ground tliat such alienation 
is contrary to custom. This statutory 
provision furnishes a complete answer 
to the suit brought by the plaintiffs. 
I would accordingly allow the appeal 
and dismiss the suit with costs through¬ 
out. 

Abdul Qadir, J .—I agree. 

■v.s. Appeal allowed. 
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Jai Lal and Acha Haidae, JJ. 

Madan Gopal and others —Appellants. 

V. 

Jaswant Eai and others —Respondents. 

Misc. First Appeal No. 1165 of 1931,. 
Decided on 10th April 1933, from order 
of Senior Sub-Judge, Gurdaspur, D/- 3rd 


July 1931. _ . ^ 

Civil P. C. (1908), S. 11 —Execution—Ques¬ 
tion decided by necessary implication ope¬ 
rates as res judicata. _ 

If a question is decided by necessary implicatioir 
it operates as res judicata in subsequent proceed¬ 
ings. ^ 

Where an assignee of a decree attempts to exe¬ 
cute the decree and notice is given to the other 
parties and in 'the absence of any objection by 
them the execution is allowed to proceed at the 
instance of the assignee, subsequent objections by 
such persona who have been notified previously 
aie barred by res judicata ; Case law referred. 

tP 701 (j 1, 2J< 

J. N. Aggarwal —for Appellants. 

B, L. Anand II, J. L. Kapur and 

Lharam Bhushan —for Respondents. 

Jai Lal, J. —The facts of this ^se: 
are instructive. They are these: One 
Jawahar Mai died in the year 1868^ 
leaving three widows behind, the 
of whom died in 1910. On the death o» 

this last widow there wp a dispute 't¬ 
ween the daughter of Jawa^r 
Mt. Lajwanti and 

to the riaht. to succeed to ms estate: 
and Mt. la-iwanti instituted a suit te 
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establish her right and finally suc¬ 
ceeded therein. It apj^ears tliat Mt. 
Lajwanti iiad not the funds to prose- 
cute her suit and consequently the res¬ 
pondent Jaswant Rai and others agreed 
to finance her in the litigation, provided 
she gave them, inter alia, a 2/5th 
share in the estate of her father if she 
ultimately succeeded. Jaswant and others 
were impleaded by Mt. Lajwanti as 
parlies to her suit and the latter was 
finally granted a decree by their Lord- 
ships of the Privy Council on 29th 
January 1924. Thereafter some dispute 
arose as to the status of Jaswant Rai 
-and others in that litigation, and their 
Lordships on being moved held that the 
decree was in favour of Mt. Lajwanti 
alone and tliat any dispute between 
Jaswant Rai, etc. and Mt. Lajwanti 
•was not before them and they declined 
to express any opinion about it. Mt. 
Lajwanti then applied for the execution 
■ot the decree and apparently she de¬ 
clined^ to recognise Jaswant Rai and 
others rights cither to execute the de- 
ciee or to a share in the estate of 
her father. Jaswant Rai thereupon in- 
"Stituted a suit against Mt. Lajwanti 
for a declaration that he was, along 
with others, who were also impleaded 
■as parties to the suit, entitled inter 
aha to a 2/5th share in the estate 
-of Jawahar Mai by virtue of the ar- 
r^gement made by him with the lady. 
This suit was compromised on 6th Fe¬ 
bruary 1926 and the document executed 
by the parties reciting the terms of 
the compromise was duly registered and 
was attested by the presiding officer 
of the Court in which the declara¬ 
tory suit was pending. That suit was 
accordingly decreed and by virtue of 
the compromise and the decree Jas¬ 
want Rai and others were declared 
to be entitled to a 2/5th share in 
the estate of Jawahar Mai and the 
whole of the land in village Patti Khan, 

In consequence of this compromise 
and the decree Jaswant Rai and Mt. 
Lajwanti then jointly applied to exe¬ 
cute the decree; but during the pen¬ 
dency of this application Mt. Lajwanli 
stated in Court that she did not wish 
to proceed with the execution of the 
decree. To this course Jaswant Rai 
naturally raised an objection and claim¬ 
ed that he was alone entitled to execute 
the decree so far as his share in 
the estate of Jawahar Mai was con¬ 
cerned, but by his order passed on 
27th August 1926 the Senior Subordi¬ 
nate Judge declined to execute the de- 
'Cree at the instance of Jaswant Rai. 
-Against tliis order Jaswant Rai pre- 
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sented an appeal in this Court which 
was h^rd by Zaffar AU, J., on 10th 
December 1927, in the absence of the 
respondents who in spite of service 
did not appear to oppose the appeal. 
1 he learned Judge held that Jaswant Rai 
^yas entitled to execute the decree to 
the extent of his interest therein as 
mentioned in the compromise and the 
^bsequent decree thereon. A Letters 
1 atent appeal was filed by the other 
party against this judgment, but it was 
dismissed on 27th April 1931. In the 
meantirne on 21st January 1928, Mt. 
Lajwanti had presented an application 
in the Court of the Senior Subordinate 
Judge stating that the decree had been 
satisfied and she did not wish to pro¬ 
ceed with its execution. Jaswant Rai 
again objected to the action of Mt. 
Lajwanti and on 25th January 1928 
the Senior Subordinate Judge held that 
Jaswant Rai was competent to execute 
the decree and that Mt. Lajwanti was 
not entitled to enter up satisfaction 
of the decree with regard to his interest 
therein, wherefrom on 26th January 
1928, Jaswant Rai presented an ap¬ 
plication for execution of the decree in 
respect of his interest therein by virtue of 
the compromise and the subsequent de¬ 
cree, and on 4th February 1928, the 
Senior Subordinate Judge passed a for¬ 
mal order that symbolical possession of 
the share of Jaswant Rai in the estate 
in dispute be awarded to him. 

Previous to this however Mt. Laj¬ 
wanti had presented an appeal against 
the decree which was passed against 
her as a result of the • compromise! 
entered into on 6th February 1926 
declaring the right of Jaswant Rai in 
the estate of her father. This appeal 
was accepted by the District Judge; the 
decree was set aside and the case 
was remanded for further hearing and 
is still pending in the trial Court. 

In the course of the hearing of this 
appeal one Bal Mokand had applied to 
the District Judge for a finding that 
the decree could in any case not have 
been passed against liim. Tliis ques¬ 
tion however was left undecided by 
the District Judge and presumably left 
it for decision by the trial Court. The 
next important date is 12th March 
1929, when Jaswant Rai applied for the 
execution of the decree in respect of 
his^ share in it and when this appli¬ 
cation was still pending Mt. Lajwanti 
also made an application on 6th July 
1929, to execute the entire decree, but 
before any step could be taken on 
this application, she died on 12th July 
1929, and on 5th October 1929, Ram* 
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Nand, a grandson of Mt. LajwantL made 
an application that he, lus three uncles, 
the sons of Mt. Lajwanti, and their 
sons be substituted as her legal re¬ 
presentatives and the execution or the 
decree be proceeded with. The Senior 
Subordinate Judge made an order that 
ail the persons mentioned be broughf: 
on the record as legal representatives. 
Subsequent to tliis on 23rd October 
1929, one Mul Raj, a son of Mt. 
Lajwanti, made a similar application 
and also contended that the decree 
could not be executed at the instance 
of Jaswant Rai; and in the presence of 
the parties issues were framed by the 
Senior Subordinate Judge in which the 
question of the right of Jaswant Rai 
to claim as an assignee of a part 
of the decree and his right to execute 
the same in that capacity was expressly 
raised. The pedigree of the descenr- 
■dants of Jawahar Mai is as follows; 


JAWAHAR MAL 

1 

Mt. IiajwaQti=Azain Cband 


Mul Raj 


Mobi Ram 


Charaa Das 


I 

I i 1 I 

Jai Madan Parma Rama 

Qopal. Gopal. Kaod. Naod. 

From the above it would appear 
that at the end of the year 1929 
two applications were pending in the 
Court of the Senior Subordinate Judge: 
one was by Jaswant Rai to execute 
the decree in respect of his share; 
the other was by Mt, Lajwanti to exe¬ 
cute the whole of the decree in her 
‘own name, and that Mt. Lajwanti 
having died her legal representatives, 
who had been brought on the record, 
objected to the right of Jaswant Rai 
to execute the decree as an assignee 
and an issue was framed on that ques¬ 
tion. Some evidence was recorded in 
these proceedings and Rama Nand was 
ordered to be examined as a witness 
and 8th March 1930 was fixed as 


the date of the hearing on which it 
was expected that the evidence would be 
closed. On that day however aU the 
legal representatives of Mt. Lajwanti 
►absented themselves and consequently 
tlte Senior Subordinate Judge dismiss- 
-cd their petitions and decided to pro- 
-o^d-wth the execution of the decree 
the instance of Jaswant Rai to the 
ht of his share in it as would 
Ifroin the order passed by hini 

directing Jaswant Rai 
Or’tihe’property of which 



he wanted possession. On 22nd March 
1930, an application was made by 
Rama Nand, Mul Raj not having been 
made party to it, but Lakhmi Chand, 
the original judgment-debtor in the 
decree obtained by Mr. Lajwanti, was 
joined as an applicant. The principal 
prayer in this application was to stay 
the execution proceedings taken at the 
instance of Jaswant Rai. It also was 
incidentally prayed tliat the Court be 
pleased to decide the objecton of Rama 
Nand which had been previously made. 
The Senior Subordinate Judge declined 
to stay the execution proceedings but 
ordered the applicant to obtain an order 
for stay from the High Court witliin a 
month as the Letters Patent ^ appeal 
was pending there. No other action was 
taken by the Court on the application of 
22nd March 1930, nor did Rama Nand 
move the Court to take any other action 
thereon. On a petition by Rama Nand 
the execution of the decree was stayed 
by the High Court on account of the 
pendency of the Letters Patent appeal 
from the judgment of Zafar Ali, J., 
but this appeal was dismissed on 27th 
April 1*931, and the order staying exe¬ 
cution of the decree was discharged. 


Thereupon on 1st May 1931, Jaswant 
Rai made an application to the Senior 
Subordinate Judge tliat the execution 
proceedings may be proceeded with;: 
but to tMs application the legal re¬ 
presentatives of Mt. Lajwanti raised 
objections that Jaswant Rai could not 
execute the decree as an assignee. The 
Senior Subordinate Judge by liis or¬ 
der of 3rd July 1931, has held tliat 
Jaswant Rai is entitled to enforce the 
execution of the decree to the ex¬ 
tent of his share according to the 
registered assignment thereof in his fa- • 
vour which was executed by Mt. Laj¬ 
wanti as a result of the compromise 
arrived at on 6th February 1926, and 
that it was not open to the legal 
representatives of Mt, Lajwanti to ob¬ 
ject to this right of Jaswant Rai as they 
were barred by the rule of res judi¬ 
cata for raising the objection. Some 
of the legal representatives have pre¬ 
sented this appeal against the order 
of the Senior Subordinate Judge. 

From what I have stated above it 
would be observed that in spite of 
the fact that in February 1926, the 
right of Jaswant Rai and others as 
assignees of the decree on the extent 
of a 2/5th share therein and the whole 
of the land in Patti. Khan was re¬ 
cognised. Mt. Lajwanu and after her 
her legal representauves hajg 
aSpted aU possible recourses to ote 
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struct the execution of the decree by 
him, and the judgment-debtors have 
adopted all sorts of devices to assist 
in tins and further that Mt. Laj- 
wanti has been consistent in her con¬ 
duct. She appears to have acted at 
the instance of and in the initerest 
of wMchcvcr party has for the time 
being obtained influence on her. On the 
present appeal Bal Mokand has made 
an application to be impleaded as a 
party. His counsel however has not 
been able to define before us his 
locus standi to intervene in the pre¬ 
sent proceedings and as I have al¬ 
ready said, the declaratory suit of Jas- 
want Rai is still pending in the trial 
Court and the District Judge has left 
the question of Bal Mol^nd’s right to 
be impleaded in the suit undecided. I 
am therefore unable to see that he is 
entitled under the circumstances to ask 
us to take any action in the manner 
suggested. It will be open to him to 
take what steps he is advised to take 
in the declaratory suit if it is pro¬ 
ceeded with. 

The right of Jaswant Rai to exe¬ 
cute the decree as an assignee (assum¬ 
ing that he is an assignee) to the 
extent of his own share has b^cn judi¬ 
cially determined by Zafar AU, J., and 
a Letters Patent appeal against his 
judgment has already been dismissed. 
It is not therefore open to any of 
the parties to this dispute to urge 
that Jaswant Rai is not entitled to 
execute the decree to the extent of 
interest therein. It may^ be that there 
are others interested jointly with Jas¬ 
want Rai as assignees, a matter on 
which I express no opinion, as it was 
not argued before us, but it is clear 
that Jaswant Rai is entitled exe¬ 
cute the decree for himself and for 
those, if any, who are jointly in¬ 
terested with him, and in this resi>ect 
it is within the power of the exe¬ 
cuting Court to take steps to safeguard 
their interests, but as between the judg¬ 
ment-debtors, Jaswant Rai and the le¬ 
gal representatives of Mt. Lajwanti, no 
objection can now be taken to the right 
of Jaswant Rai to execute the decree. 
All this however is subject to Jaswant 
Rai establishing his status as ^ an 
asssignee of the decree and ^ this is 
practically the only point which was 
agitated before us. 

On behalf of the apF>ellants it was 
contended that the declaratory decree 
passed on the compromise of 26th Fe¬ 
bruary 1926, having been set aside, 
Jaswant Rai no longer could claim to 
be the assignee of the original de¬ 


cree and thus entitled to execute it. 
Jaswant Rai, on the other hand, con¬ 
tended that he was an assignee of 
the decree independently of the de¬ 
claratory decree which merely gave- 
effect to a compromise and tliat the- 
compromise executed by Mt. Lajwanti. 
was duly registered and, apart from. 
the declaratory decree, recognised his. 
right as an assignee. It was further* 
contended that it was no longer openj 
to the legal representatives of Mt. 
Lajwanti to contest the right of Jas¬ 
want Rai to execute the decree as. 
an assignee as the matter was res— 
judicata by virtue of the order passed: 
by the Senior Subordinate Judge om 
8th March 1930, the day on which' 
the application of the legal representa¬ 
tives was dismissed in default of their 
appearance and the Senior Subordinate: 
Judge proceeded to execute the decree 
at the instance of Jaswant Rai. It may" 
be observed that in the application for 
execution made by Jaswant Rai on 
which the order of 8th March 1930,. 
was passed, a right to execute the de¬ 
cree was claimed alternatively on the 
basis of the declaratory decree and the 
registered compromise. After giving my 
careful consideration to what has been 
urged before us on both sides I am 
of opinion that the view taken by the 
Senior Subordinate Judge is correct 
and there is no force in this appeal. 

The first point taken before us on 
behalf of the appellants was that as 
Mul Raj and Rama Nand alone had 
by means of the two applications of 
5th October, and 23rd October 1929, 
applied for being brought on the re¬ 
cord as legal representatives of Mt. 
Lajwanti, the other legal representatives 
are not bound by the proceedings taken 
on those applications; but as I have al¬ 
ready stated, applications, though made 
by Rama Nand and Mul Raj alone, 
for the substitution of all 
the legal representatives in place 
of Mt. Lajwanti and those ^ le^ 
representatives were mentioned in th« 
applications and an order was pa^d 
by the Senior Subordinate Judge bring¬ 
ing them on the record. Th^efore they 
were parties to the proceedings 
were taken before the Senior Su^r- 
dinate Judge on both the 
and the Senior Subordinate Juager 
proceeded to adjudicate on them; 
fore these proceedings bind all tne 
legal representatives in the same 
ner as they would bind Rama Nand 
Mul Raj. In the alternauve a, tor 
argument’s sake, it be assumed 
the legal representatives other tnau. 
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Rama Hand and Mul Raj were not 
properly on the record, then they are 
not entitled to be heard in these pro- 
-ceedings because they have not applied 
to be brought on the record witliin 
the prescribed time and cannot be re- 
'COgnised as the legal representatives 
of Mt. Lajwanti. From both aspects 
of the case therefore there is no force 
in this contention of the appellants. 


The other point raised on their be¬ 
half was that the order of 8th March 
1930 having been passed on default 
•of the appellants’ appearance in the Court 
could not be deemed to have been 
passed on the merits and could not 
•therefore operate as res judicata. Chand 
Koer V. Partab Singh (1), Delhi and 
London Bank v. Orchard (2), A. /. 
p. 1929 Bom. 217, and Hurrosoon- 
dary Dassee v. Jugobondhoo Dutt (3) 
were cited as authorities in support 
of this proposition. These cases arc 
however distinguishable from the facts 
of the present case. On the other side 
Jago Mahton v. Khirodhar Ram (4) 
was relied on. In that case it was 
held that where a judgment-debtor ob¬ 
jects to the execution of a decree 
on the ground that the application is 
barred by limitation and the objection is 
dismissed for default of the judgment- 
debtor, the latter is not entitled when 
•a subsequent application for execution 
is made, to object that the previous 
application was barred by time. In a 
subsequent judgment of the same Court 
{A. /. R. 1928 Pat. 417), /. L. R. 
2 Pat. 759 was distinguished, but 
lit was expressly mentioned that the 
.judgment was undoubtedly correct on 
its own facts. In the course of the 
■discussion on the applicability of rule 
of res judicata it was remarked that 
in order to apply this rule there must 
be an adjudication on material placed 
before the Court or in the absence of 
material. In Dip Prakash v. Dwarka 
Prakash (5) and Gadigappa v. 5A/- 
Aappa (6), it was held that if a ques¬ 
tion is decided by necessary implica¬ 
tion, it operates-as res judicata in sub¬ 
sequent proceedings. Tej Singh v. 
Jagan Lai (7) was also a case of 
■assignment. The assignee attempted to 
«X€CUte the decree and notice was given 

> w o * ' 
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to the other parties and in the absence 
of any objection by them the execution 
was allowed to proceed at the instance 
of the assignee. It was held that this 
operated as a bar to subsequcnl 
objections, by the persons who haci 
previously been notified, that the de¬ 
cree could not be executed at the in¬ 
stance of the assignee. In A. /. R. 
1933 LaJi. 3 a learned Judge in Cham¬ 
bers of this Court applied the rule 
of res judicata under circumstances 
which are analogous to the present 
case. Raghubar Singh v. Gokaran (8), 
Daw Ohn Bwin v. 1) Bu (9) and 
Bonn Mai v. Parasram (10) (a judg¬ 
ment of this Court) all support the 
view of the learned Senior Subordinate 
Judge as to the applicability of res 
judicata to the objections now raised 
by the appellants. I would therefore 
hold that the view of the Senior Sub¬ 
ordinate Judge on tliis aspect of the 
case is correct. 

As the last resort, the appellants’ 
counsel contended that their applications 
which were dismissed on 8th March 
1930, should not be now deemed to 
have been finally decided because on 
22nd March 1930 they made an appli¬ 
cation to set aside the order of dis¬ 
missal of their applications in default 
and further that no order lias so far 
been passed on such applications. I have 
however already indicated tliat tliis ap¬ 
plication was not intended to be an 
application to set aside the dismissals 
in default. The main object of tliis 
application, on the other liand, was 
to secure a stay of the execution till 
the decision of the Letters Patent ap¬ 
peal in this Court and this prayer 
was refused by the Senior Subordinate 
Judge. No further action was taken by 
the appellants to prosecute this ap¬ 
plications and if they intended it to 
be an application to set aside the dis¬ 
missals in default, they would have 
moved the Court accordingly. An exam¬ 
ination of the application shows that 
there was no prayer to set aside any 
dismissal for default, nor was it sup- 
I>orted by an affidavit. The order of 
8th March 1930 therefore still stands 
and no application to set it aside has 
been made, nor is such an application 
pending. This argument of the learned 
counsel therefore was merely an after 
thought. 

8. A I B 1926 Oudh 291=93 I C 833=1 Luck 

171. 

9. A I B 1930 Bang 218=137 I 0 876=8 Rang 

802. 

10. A I B 1926 Lab 640=92 I 0 264. 
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In my opinion therefore this appeal 
should be dismissed with costs and 
the Senior Subordinate Judge should 
be directed to proceed with the execu¬ 
tion of the decree at the instance of 
the respondent, Jaswant Rai, in terms 
of the compromise of February 1926, 
Avith all possible expedition. 

Agha Haidar, J .— I agree. 

K.S. Appeal dismissed. 

A. I. R. 1933 Lahore 702 

Jai Lal and Abdul Rashid, JJ. 

Ali and anotkey —Defendants—Appel¬ 
lants. 

V. 

Fazla —Plaintiff—Respondent. 

Second Appeal No. 2062 of 1928, De¬ 
cided on 23rd May 1933, from decree of 
Addl, Dist. Judge, Jbelum, D/- 26th 
March 1928. 

(a) Custom (Punjab)—Gift of portion of an¬ 
cestral property to daughter in presence of 
son's son in return for service is valid — Gujeie 
of village Gumti, Kharian tahsil, Gujrat Dis¬ 
trict—Riwajiam. 

Among Gujars of Gnmti village, Kharian tabsil, 
Gujrat District, a gift of a portion of ancestral 
property lo a daughter in lieu of services rendered 
by her is valid even in the presence of the grand¬ 
son (son’s son) And in this respect the riwajiam 
of 18GS stands unrebutted : AIR 19*i6 t>ah 222, 
Bist. LP 703 0 2] 

(b) Riwajiam—Entry regarding special cus¬ 
tom is prima facie proof of such custom. 

An entry in a riwajiam of special custom 
though unsupported by instances is prima facie 
proof of that custom and places the onus of re¬ 
buttal upon the party disputing the correctness 
of the entry : AIR 1927 Lah 241 and AIR 1916 
P C 129, Foil. IP 703 C 1] 

Jalalnd-Din, Mohammed Amin and 
N. C. Mehra —for Appellanfcs. 

Ghtdam Mdhyud-Din — for Respon¬ 
dent. 

Abdul Rashid, J .—The parties to this 
litigation are Gujars of AdUage Gumti, 
Tahsil Kharian, District Gujrat. On 9th 
January 1927, Ali, defendant-appelLant.. 
gifted one-third of his land to his 
daughter Mt. Raj Bhari by means of a 
registered deed of gift. It is recited 
in the deed by the donor that his only 
son had died about ten years ago, that 
his grand-son (son’s son) Avas a minor, 
that he Avas too old and Aveak to carry 
on the cultivation himself, that he had 
asked his daughter and son-in-law to 
reside with him and assist him in culti¬ 
vation, and that he had made the gift 
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in question to his daughter in lieu of ser¬ 
vices rendered by her and her husband 
for a period of ten years. The plaintiff- 
respondent, a grandson of Ali, instituted 
the present suit for a declaration to the 
effect that the said gift will not affect 
his reversionary rights after the death 
of Ali- The trial Court dismissed the 
plaintiff’s suit on the ground that it had 
been established that Mt. Raj Bhari and 
her husband had rendered services to 
Ali for a period of about ten years and 
that a gift of a portion of his estate 
by a proprietor to his daughter for ser¬ 
vices rendered was valid by custom 
in the presence of his grandson. The 
District Judge, however, accepted the 
appeal and granted the plaintiff the 
decree prayed for. The defendants have 
come up in appeal to this Court on the 
strength of the certificate granted by 
the learned District Judge. 

The only question for determination 
in this appeal is whether a custom al¬ 
lowing a Gujar to gift a portion of 
his ancestral estate to his daughter in 
the presence of his grandson in return 
for services rendered by her has been! 
established. The appellants counsel 
has conceded that the instances quoted 
by his witnesses do not help him as they 
all relate to gifts made by sonless pro¬ 
prietors to their daughters. He places 
his reliance mainly on para. 12, of the 
riwaj-i-am of 1868 and on Umra v. 
Mt. Raje (1). Para. 12 of the Riwaj- 
i-am of 1868 runs as follows: 

Question .—In case a deed of gift is not execu¬ 
ted as an authority and the daughter or her des¬ 
cendants or her husband lived in the village of 
the father of the daughter and her father died 
without executing a deed of gift in writing and 
the donees are in proprietary possession, will the 
donees own the property after the death of the 
original proprietor or the proprietor himself? 

Answer .—If the proprietor had put the daugh¬ 
ter into possession of the subject of the gift, by 
keeping her in his house, and the deed of gift wm 
not executed but it might be a verbal one, in 
that case the daughter or her descendents would 
be the proprietor in possession. If any proprietor 
brings his daughter or her descendants at tM 
time of his death and makes a verbal or 
ten gift it shall not be valid. Instance.—Gujar 
Katana in Mauza Majra Azmat, proprietor, caste 
Gujjar, Got Kothana, had given his property to 
his daughter and put her into possession in his 
lifetime. After bis death the descendants of his 
daughter became the proprietors of 46 ghamaons. 

The learned District Judge has held 
that the above entry in the riAvaj-^-aro 
of 1868 does not help the detend^ts 
as it apparently refers to a daughter 
Avhose hus band had been made a khana- 

1. A I R 1926 Lah 222=85 I 0 186=5 Lab 473. 
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damad. The essence of the institution 
of khana-damadi is that the doli of the 
daughter should not leave the house 
of her father but that her husband should 
before the consummation of the marriage 
come to live with her father. In my opi¬ 
nion, therefore, the entry in the riwaj- 
i-am quoted above does not refer only 
to the case of a daughter whose husband 
is a kliana-damad. It seems to me to 
include those cases where the daughter 
and her husband come to live with her 
father even after the lapse of a long time 
from the solemnization of the marriage 
and render services to him. In the 
present case it Iras been established 
that the daughter and her husband 
rendered services to AU for a period 
of ten years before one-tliird of his 
land was gifted by him to her. It 
has been laid down by a Division Bench 
of this Court in Labli Singh v. Mt. 
Mango (2), that an entry in a riwaj- 
i-am of special custom though unsup¬ 
ported by instances is prima facie proof 
•of that custom and places the onus of 
rebuttal upon the party disputing the 
correctness of the entry. This view of 


The learned District Judge lias held 
that para 12 of the riwaj-i-am of 1868 
cannot be given effect to as the present 
riwaj-i-am must be given preference. The 
learned counsel for the respondent, how¬ 
ever, has not been able to cite any 
pas^ge from the latest riwaj-i-am con¬ 
taining any provisions contrary to those 
contained in para 12 of the riwaj-i-am 
of 1868. In respect of gifts to daughters' 
tor services rendered the entries in the 
riwaj-i-am of 1868 stand unrebutted. 

I would, therefore, accept the appeal, 
aside the judgment of the learnedi 
Additional District Judge and dismiss 
the plaintiff's suit. The resSpondent is 
a minor and is the grandson of All, 
the appellant. I should therefore leave 
the parties to bear their own costa 
throughout, 

/al Lai, /.—I agree. 

Appeal accepted. 

A. I. R. 1933 Lahore 703 

Shadi Lal, C. J. and Abdul Qadir, J.. 

Haveli Shah and anotket —Plaintififs— 
Appellants. 


the law is supported by the Privy Coun- • 

cil ruling in Beg v. Allah Ditla (3ri Kalian Singh — Defendant — Respou- 
As soon as the defendants produced the dent. 


riwaj-i-am of 1868 in evidence the onus 
shifted on the plaintiff and he has failed 
to produce any evidence to show that 
a gift by a Gujar of a part of his 
estate to his daughter for services ren¬ 
dered by her is invalid. Umra v. 
Mi. Raji (1), deals with the case of 
a soniess proprietor and is therefore 
distinguishable. 

There are certain observations in that 
ruling, however, which show that gifts 
to daughters of a part of 

the ancestral estate by pro¬ 
prietors for services rendered by 

them are being widely recognised as 

valid. The law relating to alienations in 
favour of relatives in lieu of services 
rendered has been summed up at pp. 


First Appeal No. 138 of 1927, Deoi- 
ded on 22Dd May 1933, from decree of 
First Class Sub Judge, Gujrab, D/- 7tb 
December 1926. 

Evidence Act (1872), Ss. 68 and 115—Per¬ 
son attesting document is not estopped from 
taking contrary position unless he knew con- 
tents of document when signing it. 

The signing of a deed as a witness does not by 
itself amount to a knowledge of its contents and 
does not estop anybody from taking a position to 
tha contrary unless it is positively shown that he 
knew the contents of the document at the time of 
signing it : AIR 1922 P C 20, Rel on. 

lP 705 C 1, 2J 

Acchru Ram, Badri Das and Hem Raj 
—for Appellants. 

Mukand Lal Puri and Qahul Chand — 

for Respondent. 


215 and 216 of Rattigan’s Digest of 
Customary law, where it has been re¬ 
marked that alienations in favour of 
relations between whom and the alien¬ 
or there is some tie as by their 
having been brought up by h^ or by 
their being associated with him or by 
their assisting him in cultivation or 
rendering him services in the manage¬ 
ment of land when he himself was in¬ 
capable of doing so are very generally 
recognised by custom. 

2. A I R 1927 Lah 241=100 I C 924=8 Lah 281. 

3. A I R 1916 P C 129=98 I 0 854=44 I A 89= 

* 41 Oal 749=46 P R 1917 (P 0). 

B. N. DAK, 1 vLL.»^ 

Vakil Ml. Court, J 


Abdul Qadir, J .—Rai Bahadur, Sun- 
ciar Das, of Dinga purchased a large 
area of Land and some houses and 
shops, \vhich were the property of 
Sar^r Jiwan Singh deceased, on 29th 
1920, in the name of his sons 
Haveli Shah and Chandra Parkash, 
minors. The vendors were Mt. Nilial 
Devi, Mt. Janxna Devi, widows of the 
deceased, and Mt. Ganga Devi, daugh¬ 
ter of another wife of the deceased, 
named, Mt. Takhmi, and Gurbakhsh 
Singh, son of Mt. Ganga Devi. After 
this purchase, Chandar Parkash. died. 
in 1920 and Rai Bahadur Sundar Da& 
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died in October 1921, and his estate is 
now represented by his minor sons, 
Haveli Shah and Sardari Lai, under the 
o-xiardianship of their mother, Mt. 
khushal Devi. It appears that a dis¬ 
pute has since arisen about one oi the 
hou-cs mentioned in the said deed, 
wliich is in possession of Sardar Kalian 
Sin^h of Dinga and which is used as a 
Girls School under the management ot 
Sardar Kalian Singh. A suit with re¬ 
gard to this house was filed on 
April 1925, on behalf of Haveli Sliah 
and Sardari Lai, minors, by Diwan 
Chand Kakkar, agent to their guar¬ 
dian. It was alleged in the plamt that 
the defendant, Sardar Kalian Singh, got 
the house for Rai Baliadur Sundar Das 
about four years before suit, for tem¬ 
porary use, that he changed hi 3 inten¬ 
tions after the death of Rai Baliadur 
SuncUr Das and commenced alterations 
in the house, in consequence of which 
be was given a notice dated 20th Janu¬ 
ary 1923, but he refused to give pos¬ 
session of the house. The defendant m 
rcl\y pleaded that Rai Bahadur Sun^r 
Das had never got possession ^ 
house in question and that the vendors 

were not the owners o the 
were not entitled to sell it. He f^her 
Pleaded that he cUd not know at the 
time of the sale that the house in 
pute was included in the sale and tl^ 
he had spent about Rs. 20 ,uuu, in 
-erecting a magnificient 
building for the 

-and with the knowledge of R^ Uanaaur 
Sundar Das, whose descendants were 
-estopped from claiming the property 
S their own. He added that tins suit 
had been brought against him, ^^^ause 
he had filed suits against the pl^tiffs 
at Quetta, demanding his sl^re in Ae 
profits as a share-holder in the business 

l^med Senior 

missed the suit of the plaintiffs, but leit 
parties to bear their own costs and 
the plaintiffs have preferred an app^l 
re tlds Court, wMch has been argued on 

their behalf by Rai 

Mr M. L. Puri has argued the case for 

A ltr""ber of issues weref^ed 
hv the trial Court, some of which are 
longe 7 "disputed: and the only issues 
matter now are issues 4, 7, o ana 
9 Some evidence was led by botli pai- 
ties af to the costs of the builtogs, 
admittedly erected by Sardar Kalian 
Singh after the date of the sale men- 
Soned above. The witnesses of the 
plaintiffs estimated the cost of the build- 
in rataboT Rs. 5,000. while those 


produced by the defendant estimated at 
about Rs. 9,000 or Rs. 10,000. The 
issue framed on this point and the 
evidence concerning it does not require 
examination as I do not think that the 
appeal of the plaintiffs can succeed, on 
issue 4 , which is the main issue in the 
case. 

It has been found by the trial Court 
that the plaintiffs have failed to prove 
the allegation in para. 3 of the plaint 
that the defendant got possession of the 
house in dispute from Rai Bahadur, 
Sundar Das for temporary use. In fact, 
it has been found that the house was 
originally used for a Boys School, which 
was managed by Sardar Kalian Singh 
and after that it has been used as a 
Girls School and had been occupied by 
Sardar KaUan Singh for about thmty 
years. This disposes of issue 7, which 
was to the following effect: “Did the 
plaintiffs’ father obtain possession of 
the house after the sale and did he give 
it to defendant about four years ago 
for temporary occupation ?” The plain¬ 
tiffs had produced some evidence to 
show the alleged possession of theplam- 
tiffs after the sale and the permiSMve 
use allowed to the defendant, but that 
evidence has been rightly rejected by 
the Court below and the learned coui^ 
sel for the appellants ^s adimtted 
before us that the agent of the plmntitls 
was probably ill-advised in ^leging 
what he did in para. 3 of the plamt. 

The appeal has therefore been argued 
on the basis that the house in question 
has been in the possession of Sar^r 
Kalian Singh in one capacity or other 
for a long time before suit. Issues 8 
and 9 related to allegations i^de by 
the defendant to the effect that Kai 
Bahadur, Sundar Das visited the house 
when it was being built and offered 
advice regarding its con^structions 
that he admitted after the date of the 
sale that he had no concern with 
house. The defendant P^duced ca¬ 
dence on these points, which, in my 
opinion, does not deserve beT^lieve^ 
It was urged by the defendant t^t Ae 
representaJ:ives of Rai Bahadur, Sundex 
Das were estopped from claiming tn 
house because of a^ve menUo^ 
conduct of the late Rai ^hadur, Sunto 
Das ivith respect to this 
trial Court lias given no 
these two issues (8 and 9), 4 

the case on its findings as to ^ue 4^ 
and on the failure of the pl^tiffs t 

prove that their vendors 

of the bouse in dispute. I^t as there 

fore consider issue 4, which runs as 
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follows: “Is the defendant estopped 

from denying the plaintiffs’ title ?” 

This issue was framed, because the 
defendant had admittedly signed as a 
witness the sale-deed of 29th April 
1920, which included the house in suit. 
On this point the plaintiffs have led 
evidence to show that Sardar Kalian 
Singh signed with full knowledge of the 
details of the transaction. On the other 
hand, the defendant states that he 
signed at the instance of Rai Bahadur, 
Sundar Das, without knowing what the 
•contents of the document were, and he 
has produced witnesses in support of 
his assertion. (After discussing the evi¬ 
dence on the point, the judgment pro¬ 
ceeded) . It is admitted on both sides 
that there is no documentary evidence 
on the record as to the original ownership 
of this house and there is hardly any 
reliable evidence to show whether it 
belonged to Sardar Hakim Singh, father 
of Sardar Kalian Singh, or to Sardar 
Jiwan Singh. The contention of the 
appellants is that as Kalian Singh was 
closely related to the vendors, the fact 
of his attesting the sale-deed amounted 
to an acknowledgment of the correct¬ 
ness of the facts entered in the deed 
and it was not open to him to say that 
.Sardar jiwan Singh had no right to 
this portion of the property sold by that 
.-deed. Counsel for the respondent urges 
that the signing of a deed as a witness 
does not by itself anaount to a know¬ 
ledge of its contention and does not 
■estop anybody from taking a position 
to the contrary, unless it is positively 
shown that he knew the contents of the 
document. Reliance is placed in this 
connexion on the Privy Council ruling 
reported as Pandurang Krishnaji v. 
Markandeya Tukaram (1). Counsel for 
the appellants, while fully recognizing 
-the principle enunciated in the Privy 
Council ruling, says that the distin¬ 
guishing features of the present case are 
that the defendant, Kalian Singh was 
.a near relative of the vendors, that he 
appears to have negotiated the bargain 
on their behalf and it is shown on the 
record that Rs- 1,000 out of the first 
sum of Rs. 3,000 paid to the vendors 
was paid through him. 

It is further argued that the signing 
of the sale-deed as a witness was not 
a solitary act, but was preceded by the 
writing of the receipt for the earnest 
money and that therefore the knowledge 
of the details of the transaction must 
be presumed in his case. The reply of 
the respondent is that the receipt men- 
i. A’rs 1922 P 0 20=65 I 0 964=49 I A 16= 
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tioned no details of the transaction and 
the deed was signed by the defendant 
under circumstances which, according to 
the scribe who appeared as a witness 
for the plaintiff, did not show that the 
whole deed was read over to him or 
that he understood at the time that the 
house in dispute was being included in 
the sale. It is further argued that the 
strongest circumstantial evidence in 
favour of the defendant-respondent is 
furnished by his conduct in erecting an 
extensiv'e building superstructure over 
the old building of the Girls School. It 
is said that it does not matter whether 
the cost was Rs. 9,000 or Rs. 5,000. 
but no one in his senses would go on 
spending so much money in building 
over property, the ownership of which 
was doubtful- Stress is laid on the fact 
that this additional construction was 
going on in the lifetime of late Rai 
Baliadur, Sundar Das, without any ob¬ 
jection by him or on his behalf. I think 
there is considerable force in this last 
contention. The allegation in the plaint 
that the building began after the death 
of Rai Bahadur, Sundar Das has in my 
opinion, been correctly found to be un¬ 
true. It must be held therefore that the 
plaintiffs have not been able to prove 
positively that the defendant knew the 
contents of the sale-deed when sigiung 
it. There is thus no estoppel against 
the defendant and the suit of the plain¬ 
tiffs must fail. I would therefore dis¬ 
miss this appeal, but in the circum¬ 
stances of the case I would leave the 
parties to bear their own costs through¬ 
out. 

Shadi Lai, C. J .—I concur, 

K.S. Apvcal dismissed. 
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Full Bench 

Shadi Lal, C. J.. Broadway, 

Tek Chand, Jai Lad and Dalip 

Singh, JJ. 

Mastan Singh —Plaintiff — Appellant. 

V. 

Santa Singh and others —Defendants— 
Respondents. 

Letters Patent Appeal No. 190 of 
1926 and No. 3 of 1930, Decided on 27th 
May 1932, from decree of Martineau, J., 
Lahore, D/- 27th April 1926. 

(a) Limitation Act (19.08), Arts.^32 and 
120—Suit for injunction by proprietor of 
common land to restrain co-proprietor from 
diverting land to purpose other than one for 
which it is set apart—DefendanPsaclamounl- 
ing to ouster of {Plaintiff — Limitation is go¬ 
verned by Art. 120 and not by Art, 32, 


> 
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Where a defendant, co-proprietor, perverting 
joint property from its specified user, admits the 
plaintiS’s right to share the user in its perverted 
form and the plaintiff wishes to get rid of the 
perversion by a suit for injunction, limitation is 
governed by Art. 32, but where the defendant’s 
act, though it might also have resulted in the 
perversion of the user from the original specified 
purpose, really amounts to an ouster of the 
plaintiff from the property in question, and the 
object of the suit is not to get rid of the perver¬ 
sion simpliciter but to have the dispute as to title 
settled, then Art. 32 has no application and the 
suit is governed by Art. 120. The real cause of 
action is the ouster of the plaintiff from the joint 
property reserved for their common use for speci¬ 
fic purpose and not the perverted user of such 
property; Case laio disciisstd.i'^ lO"! Q,\\ P709C1] 

(b) Limitation Act (1908), Art. 120 -- 
Art. 120 is residuary article. 

Article 120, being a residuary article, will apply 
only if the suit does not come within the pur¬ 
view of any other provision in the Act. 

CP 707 C 1] 

Prakasli Chand and Qahul Chand —for 
Appellant;. 

Akhar AH —for Respondents. 

Tek Chand, J .—The Letters Patent 
Bench has referred to the Full Bench 
two cases (L. P. Appeals No. 190 of 
1926 and No. 3 of 1930), in which the 
same question of law is involved. In 
the first of these cases (L. P. Appeal 
No. 190 of 1926) the plaintiff brought 
a suit for issue of a perpetual injunc¬ 
tion to restrain the defendants from 
preventing the plaintiff from using a 
certain pathway, situate within 
boundaries of Mauza Assal 'Uttar in 
Kasur Tehsil, Lahore District, which 
it was alleged, had been reserved for 
the purposes of a public passage, but 
which the defendants had^ encroached 
upon and included in their cultivated 
field. The defendants’ pleaded that the 
area in dispute was th^r own private 
property and not a public passage, and 
alleged that the plaintiff had no right 
to pass over it. The findings are that 
tliis area liad been reserved by the 
village proprietary body for use as a 
thoroughfare, that both the plaintiff and 
defendants. were proprietors in the 
\illage and as such equally entitled to 
use the pathway, that the defendants 
had appropriated it to their exclusive 
use by intruding it in their cultivated 
field more than two years before the 
institution of the suit and that the 
plaintiff had full knowledge of the de¬ 
fendants’ act from the beginning. On 
these findings the suit has been held 
barred by time under Art. 32, Limita¬ 
tion Act. The plaintiff-appellant con¬ 
tends that that article has no applica¬ 
tion to the facts stated above and that 
the suit is governed by Art. 120. 


1933 *^ 

In L. P. Appeal No. 3 of 1930 both, 
parties are proprietors in Mauzal 
Sahoongra in the Garhshankar Tehsil of 
the Hoshiarpur District, and the dispute 
relates to a portion of the shaiml^ 
which had been set apart for use as a. 
toba (pond), but on which the defen¬ 
dants have built certain kothas and. 
walls. The plaintiffs sued for a manda¬ 
tory injunction directing the defendants, 
to remove the buildings. The defen¬ 
dants admitted that the site in question, 
was originally shamilat and was used 

a toba, but many years ago it fell, 
into disuse and was included in the 
abadi, that the defendants had been in 
exclusive possession for a long time and 
had constructed buildings on it “con¬ 
sidering it to be their own exclusive 
property.’’ The findings are that the. 
area in dispute is a part of the village 
shamilat, and had been set apart for 
use as a toba, that the defendants con¬ 
structed some kothas and walls over it 
more than six years before the date of 
the institution of the suit, but that one 
kotha was biiilt about three years prior 
to that date. It is admitted by both, 
counsel that the claim in respect of the 
walls and the former set of kothas is. 
barred whether Art. 120 or Art. 32 
is applicable, and this part of the case 
is not in controversy before us. The 
dispute is now confined to one kotha. 
only, which has been held to have been 
constructed more than two years, but 
less than six years, before the institu- 
tion of the suit. The claim for this, 
kotha also has been held barred under 
Art. 32. The plain tiff-appellant con¬ 
tends that that article has no applica¬ 
tion and that the suit is governed by- 
Art. 120 and is within time. 

It will thus be seen, that the facts of 
the two cases are essentially the sarne.. 
In each case: (a) the property in dis¬ 
pute is a portion of the village shamilat,. 
owned by the proprietary body, of which 
the plaintiffs and the defendants are 
members; (b) the property in dispute 

had been set apart for use for a specific 
purpose, and both the plaintiffs and the: 
defendants, along with the rest of the. 
proprietary body, had an equal right to> 
use it for that purpose; (c) the defen¬ 
dants had taken exclusive pos^ssion of 
the disputed property and diverted it 
to a purpose other than the one for 
which it had been set apart ; and (d> 
they set up their own exclusive owner¬ 
ship of the area in question and deny 
its character as joint property of the 
parties. The question for determir^tion. 
is whether on the above facts a -suit for 
injunction to restrain the defendants 
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from preventing the plaintiffs from using 
the common property for the specific 
purpose for which it had been originally 
stet apart falls under Art. 32 or 
Art. 120. Art. 120, being the residuary 
article will, of course, apply only if the 
suit does not come within the purview 
of any other provision in the act. The 
question therefore resolves itself into 
one of interpretation of Art. 32, wliich 
reads as follows: 


Against one who, hav¬ 
ing a right to use 
property for specific 
purposes, perverts it 
to other purposes. 


Two When the perver- 
years sion becomes known 
to the person injured 
thereby. 


The judicial decisions bearing on the 
interpretation of this article divide 
themselves into two groups: (1) those 

in which the dispute was between the 
person who had given the use of his 
property to another for a specific pur¬ 
pose and this other had perverted it to 
an unauthorized purpose, and (2) those 
in which both the plaintiff and defen- 
^nt were co-owners of a plot of land 
and had set it apart for their common 
use for a s{>ecific purpose, but which the 
defendant had diverted to an unautho¬ 
rized purpose and excluded the plaintiff 
from using it for the purpose for which 
it was originally in tended. 

With regard to cases falling in the 
first category there appears to be no 
difficulty, all the Courts being agreed 
that the suit falls within Art. 32. A 
common instance of a case of this kind 
is a suit by a landlord against the 
tenant to whom property had been 
leased for a specific purpose, but who, 
in contravention of the terms of the 
tenancy, had diverted it to another pur¬ 
pose. The leading case on the subject 
is Sharaop Dass Mondal v. Jaggessar 
Roy Chowdhry (1), where it was held 
that a suit for an injunction against a 
tenant, who had excavated a tank on 
land which had been demised to him 
for agricultural purposes, brought more 
than two years after the perversion by 
the tenant had first become known to 
the landlord was barred under Art. 32. 
Similarly, in Gangadhar v. Zahurriya 
(2), the defendants, who were holding 
the land under the plaintiffs as cultivat¬ 
ing tenants, had planted trees on it, 
and the landlord’s suit for removal of 
the trees was held governed by Art. 32. 
In Soman Gope v. Raghubir Ojha (3), 
the facts were the same as in the 
Allahabad case, just cited, but the 
oraver was for removal of the trees as 

1 . (1899) 26 Oal 664=8 0 W N 464 (F B), “ 

2. (1886) 8 AU 446=1886 A W N 210. 

8 . (1897) 24 Cal 160=1 OWN 228. 


well as for ejectment of the tenant and 
Art. 32 was held applicable. A more 
recent instance of the application of 
this article to such a case is Ismail v. 
Thakiir Lai (4), where the Mahomedan 
community of a certain village in Oudh 
had been allowed by the Hindu pro¬ 
prietor to use his land as a grave-yard 
and the defendants, who were some of 
the Mahomedan residents of that village, 
liad converted a portion of the grave¬ 
yard into a grove. The proprietor sued 
more than two years after he had know¬ 
ledge of the act of the defendants and 
his suit was dismissed as barred by 
limitation under Art. 32. 

Coming now to the second class of 
cases in which the parties are admit¬ 
tedly co-owners of a plot and had a 
common right to use it for a specific 
purpose, but which one of them has 
taken exclusive possession of and diver¬ 
ted it to an unauthorized use more than 
two years prior to the suit, we find that 
there is a considerable divergence of 
judicial opinion. It is however note¬ 
worthy that there is not a single pub¬ 
lished decision of any Court in India 
other than the Lahore High Court in 
which Art. 32 has been applied to such 
a case, though cases of this kind are 
matters of every day occurrence 
throughout the country. In Musaly v. 
Lakshumayya (5) an attempt appears to 
have been made to apply Art. 32 to the 
case of co-owners, but the contention 
was rejected, it being ruled in a brief 
judgment that: 

" a suit by one co-owner for an injunction res¬ 
training the other co-owners from obstructing a 
co-owner is governed by Art. 120 and not by 
Art. 32, Lim. Act.” 

In this province also, it is only dur¬ 
ing the last six or seven years that 
Art. 32 has been held applicable to 
such cases. So far as I am aware. 
Art. 120 was invariably applied, without 
objection, to cases of this kind before 
1925: See, for instance, Ganda Singh 
V. Nathu Ram (6), in which the suit 
was by one of the proprietors seeking 
a perpetual injunction against the co- 
proprietor-defendants directing them to 
restore to its original condition certain 
land encroached upon by them, which 
was originally reserved for their common 
use, and Rattigan, J., held that it w^ 
governed by Art. 120. Similarly in 
LaL Singh v. fiira Singh (7), Art. 120 
was applied by Broadway, J., to a case 
in which some of the co-sharers of a 

4. AIK 1926 Oudh 841=93 I C 89. ‘ 

6. (1908) 18 M L J 602. 

6 . (1912) 13 I 0 661, 

7 A I B 1921 Lab 242=60 I 0 20. 
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court-yard had constructed chhappars 
on a portion of it. and the other co¬ 
sharers had sued for an injunction for 
their removal. Again, in Chanda v. 
Gaija (8), Jai Lai. J.. applied the same 
article to a case in which one of the 
co-sharers had constructed a platform 
on a common pathway in the shamiiat 
and the other co-sharers had brought a 
suit for perpetual injunction for the 
demolition of the platform. 

The first attempt to apply Art. 32 to 
such a case was made in Achar Singh 
V. Badhawa Singh (9), where the plain¬ 
tiffs had sued for ejectment of the de¬ 
fendant from a specific field recorded 
as part of a thoroughfare in the village 
shamiiat. The suit was nominally on 
behalf of the proprietary body and the 
prayer was for removal of the obstruc¬ 
tion to the enjoyment of the shamiiat 
by the proprietors generally. The de¬ 
fendant pleaded that Art. 32 applied to 
the case while the plaintiffs contended that 
it was governed by Art. 144. The 
learned Chief Judge however repelled 
both these contentions and held Art. 120 
applicable. The judgment, as printed in 
the Punjab Record, does not make it 
clear whether the defendant in the case 
was one of the proprietors, but a re¬ 
ference to the original record shows 
that this was so. 

The first case in which a contrary 
view was taken is Ghulam Muhammad 
V. Abdul Sattar (10), where the parties 
were proprietors in a village and the 
plaintiff sued for an injunction restrain¬ 
ing the defendant from cultivating a 
portion of the sliamilat which had been 
set apart for use as a village pond, hut 
which the defendant had encroached 
upon and brought under cultivation. 
The learned Judge distinguished Achar 
Singh V.- Badhawa Singh (9), on the 
ground that it was not clear whether the 
defendant in that case was a proprietor 
in the village, and applied Art. 32. In 
Gurdit Singh v. Hari Singh (11), the 
facts were substantially the same, both 
parties being proprietors and the en¬ 
croachment by the defendants being on 
a public road in the village abadi by 
erection of tharas thereon. Bhide, J., 
followed Achar Singh v. Badhawa Singh 
(9) and distinguished Ghulam Muham¬ 
mad V. Abdul Sattar (10), on the 
ground that in case before Mm the en¬ 
croachment was on the public road and 
not on the “property” of any 
cular i>erson or persons. In 112 Indian 

8 . A I R 1925 Lah 455=88 I C 176. 

9. 124 P R 1912=16 I C 285. 

10. AIR 1925 Lah 653—89 I C 405. 

11 . AIR 1928 Lah 792=110 I 0 517. 


Cases are printed two cases, decided on 
the same day by Coldstream, J., sitting 
in Single Bench. In the case reported 
as Mian Pirthi v. Hans Raj (12), the 
disputed property was a public thorough¬ 
fare and the plaintiffs were proprietors 
and the defendants occupancy tenants 
in the village, both of whom had how¬ 
ever a common right to use the 
thoroughfare. The defendants pleaded 
that they had acquired a prescriptive 
title in the site by adverse possession. 
It was found that the encroachment had 
been made four years before the suit 
and that the plaintiffs had full know¬ 
ledge of it. 

The learned Judge held that the case 
was governed by Art. 120 and not by 
Art. 32 as the defendants could pass 
over the land merely as individuals or 
members of the community and could 
not be said to have a specific right of 
any kind i>eculiar to themselves. It was 
also observed that Art. 32 was not in¬ 
tended to apply to a case in resi>ect of 
land in which the person proceeded 
against had no other right than a right 
in common with the general public to 
pass over it. In the case reported as 
Hand Ram v. Jai Chand (13), both 
parties were Hindu residents of a village 
who had a common right to use the plot 
in dispute as a burning ground, but a 
portion of which the defendants had ap- 
propriated and built upon more than 
two years before suit. Coldstream, J..ai>- 
pUed Art. 32 to tMs case distinguishing 
it from the case last cited, on the 
ground that here the defendants had a 
“real right in the land itself,” parts 
of wMch any of them could from time 
to time temporarily appropriate and use 
as a support on which to cremate a 
dead body. In Bhagwan Dass v. Rama 
Hand (14) and Dewa Singh v. Qarun 
(15), Art. 32 was applied to suits by 
some members of the proprietary \^dy 
against other members of the same body 
fora permanent injunction for the removal 
of buildings erected by the defendaius 
on a part of the shamiiat and thorough¬ 
fares. , - 

From what has been stated above it 
ivill be seen that the facts in all these 
cases were substantially the same. The 
property in dispute in each case was 
shamiiat, set apart for specific use as 
a thoroughfare, pond or cremabon 
ground wMch both parties, as members 
of the proprietary Iwdy or the general 
public, had a common right to use for 

12. A I R 1928 Lah 794=112 I C S8L ’ 

18. AIR 1929 Lah 186=112 I C 844. 

14. (1929) 115 I 0 73. 

16. AIR 1929 Lah 636=118 I C 447. 
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that purpose, but which the defendants 
had wrongfully appropriated to them¬ 
selves by constructing buildings thereon 
-or including it in their own fields in cir¬ 
cumstances which amounted to an ouster 
of the plaintiffs. In each case the plaintiff 
liad sued for an injunction restraining 
the defendant from using the land for 
a purpose other than the one for wliich 
it had been reserved and directing him 
to remove the obstruction and restore 
it to its original condition, so that it 
might be available for the joint use of 
the parties according to the original 
arrangement. This being so, there can 
be no doubt that the period of Imita¬ 
tion governing all these cases is the 
same. It seems to me clear that in suits 
of this kind the real cause of action is 
the ouster of the plaintiff from property 
•jointly owned by him and the defendant 
and reserved for their common use for 
a specific purpose, and not the perv^er- 
ted user of such property by the de¬ 
fendant. With all deference to the 
learned Judges who have taken the 
'contrary view, I think tliat Art. 32 lias 
no application to such cases. 

It is no doubt true that the phra¬ 
seology of the article is somewhat ob¬ 
scure. It does not describe explicitly 
the type of suit to which it applies. 
But a careful perusal of the language 
will shoAV that it fixes impliedly the 
nature of the suits wliich it is intended 
to govern. It is provided expressly 
that the terminus a quo is the date on 
which “the perversion becomes ^ known 
to the person injured thereby.” From 
this it seems to me to follow clearly 
that the article is applicable to those 
cases only in which the injury com¬ 
plained of is the perverted user of the 
property by the defendant, who had the 
right to use it for a specific purpose, 
and the plaintiff seeks the assistance of 
the Court merely to get rid of the per¬ 
version. In my opinion, it has no ap¬ 
plication where the defendant’s act, 
though it might also have resulted in 
the perversion of the user from the 
original specified purpose, r^lly am¬ 
ounted to an ouster of the plaintiff from 
the property in question, and the object 
of the suit is not to get rid of the 
perversion simpli^i^^*’* have the 

dispute as to title settied. 

In cases where the litigating parties 
are co-owners or co-tenants having an 
equal right to use property for a speci¬ 
fied purpose, it must be remembered, 
ithat the presumption of law is that the 
possession of one is the possession of 
all. Each such person is seized of the 
• property per my et per tout, and any¬ 


thing short of denial of title cannot 
destroy the plaintiff’s right. To suits 
between co-owners or co-tenants inter 
se, where the title of one is denied by 
the other, Art, 144 or Art. 120 would 
apply, according as the relief claimed 
is one for possession or injunction. It 
seems to me that it was not the inten¬ 
tion of the legislature to reduce thC; 
period of limitation for such suits to 
two years simply because the attack by 
the defendant on the plaintiff’s title was 
accompanied by a perversion of the user 
of the property from its original specified 
purpose. Admittedly such a suit is noj< 
covered by the e.xpress words of Art. 32 
[and, if I may say so with all respect, it 
will be unduly extending its scope if it 
is made to include within its purview 
cases of cQ-owners of the type under 
consideration. I wish to make it clear 
however that I should not be under¬ 
stood as laying down tliat in no case 
can Art. 32 apply to disputes between 
co-owners or co-tenants inter se. A 
case might arise, for instance, where 
the defendant while perverting joint pro¬ 
perty from its specified user, admits the 
plaintiff’s right to share the user in its 
perverted form. In such circumstances, 
if the plaintiff wishes to get rid of the 
perversion, he shall have to do so 
within two years from the date on which 
he obtained knowledge of the perver- 

Applying the principles laid down 
above to the two cases before us, we 
find on a careful consideration of the 
pleadings and the findings tliat the de¬ 
fendants in one of these cases liave con¬ 
structed buildings of a more or less per¬ 
manent character on the site of the 
village pond, and in the other case they 
have included the public pathway in 
their own private field, and have thus 
practically ousted the plaintiffs from 
property, which was held in common by 
the parties for joinft user in a specified 
manner. Indeed the defendants make 
no secret of their real intentions. In 
their respective written statements they 
specifically deny the plaintiff’s joint 
ownership of the disputed property and 
set up their own exclusive proprietary, 
or prescriptive, title in it. It is also 
clear that the plaintiffs in each case 
were fully cognizant of the true nature 
and import of the defendant’s acts, and 
are in substance suing to have it estab¬ 
lished that the property in dispute is 
jointly owned by the parties and for re¬ 
moval of the unauthorized encroach¬ 
ment made by the defendants on it, so 
that it may be restored to its origir^l 
conditioji and fiiade available for 
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^particular purpose for which it had been 
set apart. In my judgment, Art. 32 has 
been erroneously applied to both these 
cases, and as the finding in each case 
is that the defendants liad appropriated 
the^ property, in dispute before us, to 
their exclusive use within six years of 
the institution of the suit, Art, 120 is 
applicable and the suit is within time. 

I would therefore accept both ap¬ 
peals and remit the cases to the Single 
Bench for redecision in accordance with 
the rule of law laid down above. 

Shudi Lai, C. /.— I concur. 

Broadway, J .— I concur. 

Jai Lai, J . —I concur. 

Dalip Singh, J . —I agree. 

K.S. Appeals accepted. 
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Shadi Lal, C. j. and Abdud Qadir, J, 

Hira Mal and anvthei — Plaintiffs— 
Appellants. 

V. 

Sundar Singh and others —X)efendants 
—Respondents. 

Second Appeal No. 949 of 1928, De¬ 
cided on 30th May 1933, from decree of 
Addl, Judge, Lahore, D/- Isfc February 
1928. 

(a) Civil P. C. (1908), O. 22, R. 6—De&th 
of defendant after hearing and arguments 
but before pronouncing judgment—Legal re¬ 
presentative can be brought on record with^ 
out making application to Court. 

Where a defendant dies after the hearing of a 
case and arguments but before the pronounce¬ 
ment of the judgment and the plaintiff files an 
appeal, he can bring on record the legal repre¬ 
sentative of the deceased defendant without mak¬ 
ing an application to the Court for the purpose 
and the appeal does not abate on the ground that 
he has not so applied, if the appellant has sub¬ 
stituted the name of legal representative in place 
of the deceased defendant. [P 710 0 2; P 711 C 1] 
5^(b) Civil P. C. (1908), 0.22, R. 4(1)— 
Father and son impleaded as respondents in 
appeal—Death of father leaving son as his 
sole representative—No application to bring 
son on record as legal representative of father 
is necessary. 

Both father and son were impleaded as res¬ 
pondents in an appeal. The father died leaving 
the son as his sole representative : 

Held : that no application for bringing the son 
on record as the legal representative of the father 
was necessary and that the appeal did not abate 
on that ground : AIR 1926 Lah 607 A I R 
1929 Mad 162 and AIR 1926 Lah 37, Ref. 

LP 711 C 1] 

Jai Gopal Sethi —for Appellants. 

Mehr Chand —for Respondents. 

Abdul Qadir, /. — A suit brought 
by two brothers, Hira Mal and Jowanda 
Mal, against Sundar Singh and others, 
^or partition of the village abadi of 


Theh Saharan, in Kasur Tahsil of 
Lahore District, was dismissed by the 
trial Court. The plaintiffs were pro¬ 
prietors in the village by purchase and 
the defendants were other proprietors 
of the village. One of the defendants, 
named, Dewa Singh, died on 14th ^p- 
tember 1927, after the arguments in 
the case had been finished but before 
the judgment was pronounced. The 
plaintiffs filed an appeal in the Court 
of the Additional District Judge, La¬ 
hore, on 11th November 1927. Another 
defendant, named, Sher Singh, is also 
said to have died, though the exact date 
of his death is not known. At the hear¬ 
ing of the appeal, a preliminary ob¬ 
jection was raised that no application 
to implead the legal representatives of 
Dewa Singh, respondent, having been 
made in time, the appeal must abate. 
So far as Sher Singh was concerned, 
his son Narain Singh was already on 
the record, as one of the defen^nts 
and had been made a * respondent, but 
it was' urged on behalf of the respon¬ 
dents that it was necessary for the^ ai>- 
I>ellants to apply to have Narain Singh 
brought on the record as a representa¬ 
tive of Sher Singh, and, as this was 
not done, it was urged that this was an 
additional reason for holding that the 
appeal had abated. The learned Ad¬ 
ditional Judge considered these objec¬ 
tions to be valid and holding that the 
appeal had abated as a whole, he dis¬ 
missed it with costs, without going in¬ 
to the merits of the case. The plain¬ 
tiffs have now come up, in second ap¬ 
peal, to this Court. 

Mr. Setlii, on behalf of the appel¬ 
lants, contends that the decision of 
the Court below is wrong. With regard 
to Dewa Singh, it is pointed out, that as 
he had died after the conclusion of the 
arguments and before the decision of 
the suit, the appellants were entitled 
to bring his legal representatives on 
the record without mal^g an applica¬ 
tion to the Court for the purpose and 
that they have actually done so. Refer¬ 
ence to the memorandum of appeal 
shows that the name of Sundar Singh, 
^on of Dewa Singh, was substituted for 
that of Dewa Singh. The learned Ad¬ 
ditional District Judge appears to have 
been under the mistaken impression 
that the name of Dewa Singh was en¬ 
tered in the memorandum of ^ appeal 
in spite of his having died.' It is clear 
tlmt so far as the death of Dewa Singh 
is • concerned, the action taken by the 
appellants was correct. No further ap¬ 
plication by them was necessary 
therefore tte fact that on the applica- 
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tion actually submitted by them, after 
the required period, the signature of 
the applicant was inadvertently omit¬ 
ted, does not affect the case in any 
way. Thus there was no abatement in; 
consequence of the death of Dewa Singh 
as the name of his representative has 
been duly substituted on the record. 
Coming to the case of Sher Singh, 
reliance was placed, in the Court below, 
by i-espondents, on a decision of a Di¬ 
vision Bench of this Court, in Gurditta 
Mol V. Muhammad Khan (1), which 
lays down that the mere fact that the 
legal representatives of a deceased res¬ 
pondent are already on the record does 
not relieve the appellant from the neces- 
■sity of maldng an application under O. 
22, R. 4 (1), Civil Procedure Code. 
Mr. Sethi points out however, that an¬ 
other Division Bench of this Court has 
■expressed a different view on the sub¬ 
ject, in Gopal Das v. MuC Chand (2), 
after discussing Gurditta Mai v. Mu¬ 
hammad Khan (1), and according to 
it the present appeal could not abate, 
-as Narain Singh, son of Sher Singh, 
was already one of the respondents. 
Our attention is also drawn by Mr. 
Sethi to a Division Bench ruling of 
the Madras High Court, in V. Achuian 
Nalr V. Manavlkraman (3), which also 
supports his contention and refers 
to Gurditta Mai v. Muhammad Khan 
(1) and Gopal Das v. Mul Chand (2). 
It is admitted by the other side, that 
^ Narain Singh is the sole representative 
' of Sher Singh deceased, and it is not 
> shown how it was possible for Narain 
! Singh, in a case like the one before us, 
‘ to advance any pleas as the representa- 
' tive of his father different to those 
• which he covild advance in his per- 
; sonal capacity. In my judgment it has 
■ been wrongly held by the Court below 
•Ithat the appeal had abated. 

I would, therefore, accept this app^l 
and order the Court below to hear the 
appeal, that was filed before it, on 
the merits, and to decide it accor^ng 
to law. The appellants will get their 
^osts in this Court. 

Shadi Lai, C. /.—I concur. 


K.s. 


Appeal accepted. 


1. A I B 1926 Jjah. 37=90 I C 41. 
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ABDUIi Qadir, j. 

Secy, of State —Defendant—Petitioner. 

V. 

Ghtilam Nabi —Plaintiff—0pp. Party. 

Misc. Pefcn. No. 478 of 1932, Decided 
on 2nd June 1933, from decision of Senior 
Sub-Judge, Ferozepore, D/- 2nd May 
1932. 

Civil P. C. (1908), S. 151—Remarks in judg¬ 
ment casting siur on Government department 
for which no justification exists can be order¬ 
ed to be expunged. 

Where remarks made by a Judge in a judgment 
cast a slur on a Government department but was 
not requited for the disposal of the main case and 
there was no justification for making such re¬ 
marks : 

Held : that those remarks should be ordered to 
be expunged from the judgment ; Bamchand v. 
Secy, of State, Lah. Civil Misc. No. 2\9 of 1924. 

[P 712 C 2] 

C. H. Carden Noad —for Petitioner. 

Ghulam Nabi —for Opposite Party. 

Order. —^This miscellaneous petition 
has been filed by the Goverment Advo¬ 
cate, Punjab, in the matter of Ghulam 
Nabi V. Secretary of State for India 
in Council, praying under S. 151 of 
the Civil Procedure Code, that cer¬ 
tain remarks made by Faquir Sayed 
Said-ud-Din, Senior Subordinate Judge, 
in the concluding portion of the judg¬ 
ment dated 2nd May 1932, against 
the North Western Railway Department 
be expunged. 

The facts that have given rise to 
this petition are as follows: Ghulam 
Nabi, who was a guard op the North- 
Western Railway, was dismissed from 
service because the Sessions Judge had 
made some remarks against him, in 
his order dated 4th July 1923, in a 
case in which he was charged of having 
stolen some goods. He had been con¬ 
victed by the trial Court but the Ses¬ 
sions Judge held that the facts of the 
case though raising a strong .suspicion 
against him, were not sufficient for 
his conviction. Giving him the benefit 
of the doubt, the Sessions Judge ac¬ 
quitted liim, but he made the following 
observations at the conclusion of his 
order: 

" I may however note that this is a good case 
foe departmental action against Ghulam Nabi.*’ 

Upon this the North-Western RaB- 
way took departmental action and dis¬ 
missed Ghulam Nabi. He went on 
making representations, praying for his 
restoration, but his applications were 
rejected from time to time. Eventually 
he succeeded in being re-employed m 
May 1925, hut was turned out agam 
in September 1925. On this he brought 


4 
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a suit in forma pauperis against the Se¬ 
cretary of State for recovery of Rupees 
25,000 damages. This suit was decided 
by the Senior Subordinate Judge, Foroze- 
pore, on 2nd May 1932. He held that 
the plaintiff had failed to prove that 
his dismissal by the Railway was wrong¬ 
ful, as at the time of this last discharge 
he was only a temporary servant, who 
could be discharged at any time. He 
concluded Ms judgment, however, with 
the following paragraph, in wliich he 
passed strictures against the Railway 
Department 

“ I decide this issue 3 against the plaintiff, but 
after perusal of the documents on the record, I 
find that the plaintiff has been treated by the 
railway department most mercilessly and most 
unjustly, that the railway department discharged 
the plaintiff from the service on both the occa¬ 
sions most unreasonably and without any justifi¬ 
cation whatsoever and that the authorities concer¬ 
ned deliberately refused to do justice to the case 
of the plaintiff, who spent the best part of bis life 
in doing good and loyal service to the railway de¬ 
partment, which has given him a very bad re'turn 
by leaving him and his large family to die of 
starvation. Under these circumstances though I 
dismiss this suit I leave the patties to bear their 
own costs," 

The learned Government Advocate 
contends that the above remarks were 
uncalled for and an unmerited slur 
has been thereby cast on a Govern¬ 
ment Department. He adds that the 
action originally taken by the Railway 
against GhuLam Nabi was due to the re¬ 
marks of a judicial Court and was not ta¬ 
ken by them on their own initiative; and 
on the second occasion the re-employ¬ 
ment of the’gaurd was temporary and 
Ms service could be dispensed with 
any moment. Ghulam Nabi, who ap¬ 
pears in person to oppose this petition, 
urges that the Senior Subordinate Judge 
had made these renxarks in order to jus¬ 
tify Ms order allowing the parties to 
bear their own costs and it cannot be 
said, therefore, that the remarks were 
uncalled for. He also contends that the 
remarks as to the behaviour of the 
Railway were justified. He points out 
that the Railway cannot justly take 
shelter beMnd the remarks of the Ses¬ 
sions Judge, in Ms order dated 4th 
July 1923, as he (Ghulam Nabi) had 
succeeded in having those remarks ex¬ 
punged by the High Court. A petition 
for revision filed by him had been 
accepted by Mr. Justice Martineau, on 
28th November 1923, who expressed 
the view that all that the learned Ses¬ 
sions Judge meant was that it was a 
good case for a departmental enquiry 
ind as it was said that Ms remarks had 

been interpreted differently by the Rail- 

^ ♦ ♦ ♦ ' ' 
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way Authorities and that the petitioner 
had been dismissed without any en¬ 
quiry, it was ordered that the remarks- 
shouid be expunged, and they weiV 
expunged accordingly. 

It is true that the learned Senior 
Subordinate Judge has concluded the 
passage in dispute as if he was justify¬ 
ing Ms order as to costs, yet it hardly 
stands to reason that all the observa¬ 
tions made by Mm against the Rail¬ 
way authorities were required for the. 
use of tMs discretion in allowing 
each party to bear its own costs. The 
remarks were certainly not required for 
the disposal of the main case. Before 
making those remarks the Semor Sub¬ 
ordinate Judge had disposed of the 
case and had declared that the Railway 
could have dispensed with the services 
of Ghulam Nabi as he tvas a temporary 
servant. I think he was not justified,, 
after the above decision, in making 
remarks, wMch are calculated to do 
harm to the Railway Department. There 
was no justification for casting a slur 
on the North-Western Railway Depart¬ 
ment as a whole. The learned Govern- 1 
ment Advocate refers me to a decision i 
of the learned Chief Justice of tMs 
Court dated 13th March 1925, in Civil 
Miscellaneous No. 219 of 1924, L. 
Ram Chand v. Secretary of State, 
in wMch remarks of a similar kind made 
in a judgment against the North- 
Western were expunged. 

I tMnk the present case is a fit one 
for having the remarks of the learned 
Subordinate Judge expunged and it is 
hereby ordered that the ten lines be¬ 
ginning with ‘T find that the plaintiff has 
been treated” and ending with the words 
“Ms large family to die of starvation” 
be expunged from the order of the 
Senior Subordinate Judge, dated 2nd 
May 1932. TMs petition is, therefore, 
accepted, but the parties are allowed 
to bear their own costs of this petition- 

K.s. Petition accepted, 
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Broadway and Monbob, JJ. 

Atrna Ram and ano^Ae7““Defendanfcs 
Appellants. 

V. 

Godhn Ram and others —Plaintiffs 
Respondents. 

First Appeal No. 685 of 1930, Deci¬ 
ded on 20th October 1932, from decree- 
of Senior Sub-Judge, Multan, D/- 8th 
January 1930. 

Specific Relief Act (1877), S. 42—Provi.o. 
—Plaintiff not in possession of joint property 


I 
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but kept out of potsesaion by defendant— 
Declaratory suit is barred by proviso to S. 42. 

The granting of a declaration is a discretionary 
matter and according to the proviso to S. 42, 
Specific Kelief Act, no Court should ms\ke any 
such declaration where the plaintiff being able to 
seek relief other than a mere declaration of title 
omits to do so. 

Where a plaintiff is not in possession of the 
joint property, but is kept out of possession by 
the defendant, he can and ought to sue for re¬ 
covery of possession of land either by a suit for 
joint possession or for his share by partition. 
Where he omits to do so but files a declaration to 
the effect that he is entitled along with the defen¬ 
dant to the property, his suit is barred by the 
proviso to S. 42 : 25 Mad 504 ahd A IJB 1914 

All 19, Eel Oil, {T' 714 C 1, 2] 

Faqir Ckand and Achhru Mam —for 
Appellants. 

Badri Das, Ajit Prasada and Krishna 
Stvarup —for Respondents. 

Broadway, J .—One Bliamba Ram 
died on 30th April 1927, leaving him 
surviving four sons, named Atma Ram, 
Chandu Ram, Godhu Ram and Ram 
Chand. Godhu Ram had a son named 
Nathu Ram. Bhamba Ram had on 4th 
April 1927, executed a will disposing 
of his property, the bulk of which he 
left to Atma Ram, Chandu Ram and 
Nathu Ram, son of Godhu Ram. Go¬ 
dhu Ram was disinherited on the ground 
that he was of bad character and a 
disobedient son. Ram Chand was given 
a certain amount of property for the 
reason that although he was a disobe¬ 
dient son, his character was not bad. 
Ram Chand appears to have begun 
giving trouble and on 26th April 1927, 
Bhamba Ram executed a codicil in 
which he slightly varied the disposi¬ 
tion. of his property, taking care that 
the property left to Ram Chand should 
not be shared by any of the other le¬ 
gatees in order to avoid further trouble. 
Immediately on the death of Bhamba 
Ram, which took place, as already stated, 
on 30th April 1927, Atma Ram and 
Chandu Ram appear to have propounded 
the will, although probate of it was 
not taken out and to have taken, pos¬ 
session of the property and dealt with 
it according to the terms of the said 
will. This, resulted in a suit by Godhu 
Ram and Ram Chand which was filed 
on 6th August 1927, and in which 
the plaintiffs sought a declaration to 
the effect that they were entitled, along 
with the defendants, to the entire pro¬ 
perty left by their father, Bhamba 
Ram, as menibers of a joint Hindu fa- 
and further asking' for a perpe¬ 
tual injunction against the defendants 
Atma and Chandu Ram to the ef¬ 
fort that they' should allow the plain¬ 


tiffs to retain joint possession in equal 
shares of the entire property of which 
a list was appended to the plaint. 

Various pleas were raised by the 
defendants, one of them being a preli¬ 
minary one to the effect that the suit 
for a declaration and issue of perpe¬ 
tual injunction could not lie in its pre¬ 
sent form. The defendants alleged tliat 
they were the absolute owners in pos¬ 
session of the property received by 
them under the will, that the plaintiffs 
were not in possession thereof and tliat 
therefore the suit was incompetent. Fur¬ 
ther preliminary objections were taken, 
on the question of the court-fee and 
the following two -issues were settled 
as preliminary ones: (1) ‘’Does not 
the suit lie in the form in which it 
is framed? (2) If it lies, wliat should 
be the court-fee ?” 

The learned Senior Subordinate Judge- 
disposed of these issues by an. order 
dated the 18th October 1928. He held, 
that the court-fees paid were sufficient 
and, without discussing the question, 
held further that the suit as brought 
was competent. The suit then proceeded 
and was finally decreed in the plaintiff’s" 
favour on 8th January 1930. Against; 
tliis decision the defendants liave pre¬ 
ferred this appeal and Mr. Achhru Ram 
on their behalf has pressed, as a preli¬ 
minary matter, the question of the com¬ 
petency of the suit as brought. He urged 
that the suit, according to the plaint, 
was one for a declaration and an in¬ 
junction and that as the plaintiffs were 
at that time able to institute a suit 
either for joint possession or for pos¬ 
session by partition, the proviso to S. 
42 of the Specific Relief Act, came 
into operation and the suit should liave 
been dismissed. 

It is perfectly clear that the position 
taken up by the defendants from the 
moment of the death of Bhamba. 
Ram was tliat the property had belonged 
to their father alone, that the will 
w'as a valid and competent one and they 
had proceeded to act on it. Indeed 
the plaint itself showed that the defen¬ 
dants had definitely notified to the 
plaintiffs that the will existed; that 
they were acting on it; and were in pos¬ 
session of the property left by their 
father as owners under the will, and 
offered to liand over to the plaintiffs 
as legatees whatever their father had 
left to them. It has been admitted by 
Mr. Ajit Prashad that on the deatli 
of Bhamba Ram his clients Godhu Ram. 
and Ram Chand could have instituted, 
a suit either for joint possession as co- 
owners or for possession of their shar& 
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by partition. Realising’ that a suit in 
■such circumstances merely for a de¬ 
claration was obviously incompetent, 
Mr. Ajit Parshad pressed the point that 
a further relief Iiad been claimed, in¬ 
asmuch as in the plaint the plaintiffs 
asked for a perpetual injunction. An 
•examination of the plaint shows that 
the injunction asked for was for an 
order directed against the defendants 
•ordering them to refrain from preven¬ 
ting the plaintiffs from retaining pos- 
■session of the property. Inasmuch as 
the plaint itself shows that the plain¬ 
tiffs were not in possession of the pro¬ 
perty, it is clear that this injunction 
was one that could never have been 
granted. 

< Admittedly the granting of a de- 
; claration is a discretionary matter and 
according to the proviso to S. 42 of the 
Specific Relief Act it has been laid 
down that no Court should make any 
such declaration where the plaintiff be¬ 
ing able to seek relief other than a 
mere declaration of title omits to do so. 
Our attention has been drawn to Sur- 
yanarayanamurti v. Tammanna (1,) 
which appears to be directly in point. 
There the plaintiff sued his brother, 
his sister and his brother’s son for a 
declaration of the invalidity of a will 
which purported to have been executed 
by his late father by which certain 
property had been bequeathed to one of 
‘the defendants. The plaintiff claimed 
that the property was ancestral, and 
that he was entitled to his share in 
it by right of survivorship, the testator 
having no power to bequeath it. No 
claim was made in the plaint for parti¬ 
tion of the property which was stated to 
be in possession of tenants under leases 
granted by plaintiff and the first defen¬ 
dant. 

It was held that the suit was barred 
by the proviso to S. 42 of the Specific 
Relief Act, inasmuch as the plaintiff 
•might have sued for partition of Ms 
share in what he claimed to be the joint 
family property. Mr. Ajit Parshad has 
endeavoured to differentiate tMs case 
by saying that there only a declaration 
was asked for, whereas in the pre¬ 
sent case a prayer for an injunction, 
of a very futile nature, has been added. 
TMs view of the Madras Court is sup¬ 
ported by a decision of the Allahabad 
^ligh Court in Ishwari Singh v. Na- 
.rain Dai (2), where it was held that 
the fact that land was waste and there¬ 
fore of no immediate practical use was 
no_ bar to die ap plication of S. 4 2 
i. (X9b2r26"Mad 604.i 
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of the Specific Relief Act, where the 
plaintiff being admittedly out of pos¬ 
session claimed only a declaration of 
Ms title. Their LordsMps towards 
end of their judgment say as follows: 

“ In the present case the plaintiffs were ad¬ 
mittedly out of possession and the defendants are 
obviously keeping them out of it. The plaintiffs 
therefore could have sued and ought to have 
sued for recovery of possession of the land in suit.' * 

TMs seems to me to be the position 
in the case now before us. The plain¬ 
tiffs are clearly not in possession and 
the defendants are equally clearly keep¬ 
ing them out of possession. The plain¬ 
tiffs, therefore, could have and ought 
to have sued for recovery of possesion 
of the land either by a suit for joint 
^possession or for possesion of their 
share by partition. There are various 
other authorities wMch support the view 
set out, and the authorities relied upon 
by Mr. Ajit Prasadafford him no assis¬ 
tance. Indeed the principles enunciated 
in the cases cited by the learned counsel 
are in complete accord with those enun¬ 
ciated in the Madras and AUal^bad 
cases. In my judgment the suit as 
framed was incompetent and should 
have been dismissed. Mr. Ajit Parshad 
finally asked to be allowed to amend 
the plaint by adding a prayer for joint 
possession. At this stage of Pro¬ 

ceedings, I consider that it would be 
wrong to allow the amendment asked 
for. Further, it has been brought to 
our notice that the plainuffs have 
brought a suit for partition of this pro¬ 
perty. The matter decided in tMs case 
by the learned Senior Subordinate Judge 
will no doubt have to be re-opened and 
re-decided in the suit for partition. J 
would, therefore, accept tMs appeal and 
dismiss the plaintiffs’ suit with costs 
throughout. The cross-objections filed 
on behalf of the respondents by Mr. 
Ajit Parshad are also dismissed with, 
costs. 

K.s. Appeal accepted, 
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Shadi Lal, C. J. and Monroe, J. 

Chenchal Singh —Conviot Appellant. 

V. 

Emperoi —Opposite Party. 

Criminal Appeal No. 60 of 1933, De¬ 
cided on 19th May 1933, from order of 
Sess. Judge, Amritsar, D/- 2l8t December 

1932 

Criminal Trial—Benefit of doubt—Guilt of 
accused depending on direct evidence—Un- 
animous verdict of a*te«tor8 that case 
accused is not proved—Accused is entitled to 
benefit of doubt. 
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Where the guilt of the accused depends on direct 
evidence and the evidence of the witnesses is not 
c^onvinoing and the verdict of the assessors is un« 
(\nimous that the case against the accused is not 
proved, accused is entitled to the benedt of doubt. 

tP 716 C 1] 

Petman and Hakumat Bat —for Appel¬ 
lant. 

Mohammad Akar Khan — for the 
Crown. 

Monroe^ J .—Chenchal Singh, the 
accused, has been convicted of the mur¬ 
der of Dhian Singh and sentenced to 
death under S. 302, Penal Code. At 
the place where the murder is alleged 
to have taken place there is an irriga¬ 
tion channel running east and west; and 
very close to the irrigation channel on 
the south side there is a mango tree. 
On the evening of 24th October 1932, 
the field of Ladha Singh, P. W. 3, 
the father of the deceased were to get 
turn of water and after having their 
evening meal Imam Din, P. W. 4, who 
is a partner in cultivation with Ladha 
Singh, set out for the fields withNawab, 
P. W. 5, Massu and Dhian Singh de¬ 
ceased. Massu and Imam Din went to 
the point where the watercourse leads 
away from the canal minor, a distance, 
from the mango tree already mentioned, 
of nearly half a mile. Dhian Singh and 
Nawab remained at the field which had 
to be watered. During the course of 
the evening they made a tour twice 
along the irrigation channel to the 
place where Imam Din and Massu were 
on guard. After they liad returned on 
the second occasion sometime after mid¬ 
night Dhian. Singh told Nawab that he 
would sleep for a time while Nawab 
attended to the watering. Nawab went 
and stood near the point where the 
water was entering the field at a dis¬ 
tance of 50 or 60 yards from the 
mango tree, already mentioned, under 
which Dhian Singh Lay down to sleep. 
Dhian Singh had a khes under him and 
covered himself with a chadar. Shortly 
before sunrise Nawab saw a man com¬ 
ing out ^rom the garden on the north 
side oi the water channel and ap^ 
preaching the mango tree and he heard 
Dhian Singh cry out “marsutia, mar 
sutia.” The shout also attracted Irnam 
Din who had been making an examina¬ 
tion of the watercourses and was then 
approaching the mango tree. The two 
witnesses saw the accused striking the 
deceased with a barchhi. At that time 
the deceased was on the northern side 
of the irrigation channel, that is, the 
other side from the mango tree. They 
both called out to the accused not to 
strike: he then came towards them 


threateningly with the barchiu: they 
retired and the accused returned where 
the deceased was lying, struck him two 
more blows with the barchhi and then 
ran off towards the north. 

At the same time while this was going 
on these two witnesses saw two other 
men standing four or five karams from 
the accused, whom they were unable to 
identify, and they too ran off when the 
accused did so. Imam Din and Nawab 
are the only eye-witnesses of the oc¬ 
currence, but immediately after the ac¬ 
cused ran away Gain Singh, P. W. 6, 
arrived at the spot. He had found 
animals trespassing in his field which 
was about three hundred yards away, 
and while he was driving them away 
he heard cries coming from the direc¬ 
tion of Dhian Singh’s field and ran 
towards it. As he came towards the 
garden on the north of the irrigation 
channel he saw the accused running out 
of it with a barchhi in his hand. He 
called out to the accused who did not 
answer. When he arrived at the spot 
he found Dhian Singh lying dead. He 
then discussed what had happened with 
Imam Ain and Nawab. Imme^ately 
aftenvards Imam Din went to inform 
Ladha Singh, father of the deceased, who 
returned with Ahmad Din Lambardar 
soon afterwards. Ladha Singh then 
went off and made a report at the police 
station at Mauza, China Bibi Chand, at 
a distance of ten miles. The report 
was made at 12-15 p. m., on the 25th 
October. 

The lands in the possession of the 
accused and of Ladha Singh adjoin: 
they get water once a week and Ladha 
Singh’s turn comes immediately before 
that of the accused. Afewdays before the 
occurrence when the deceased was water¬ 
ing his father’s sugarcane fields the 
accused diverted the water into his 
own field saying that his turn had then 
come. They had a dispute then and 
Ladha Singh states that the accused 
took up a kahi and was about to strike 
the deceased. It may be doubted whe¬ 
ther there was anything more in the 
incident than threats and abuse; for 
the first time the kahi was mentioned 
before the Sessions Judge. That the 
quarrel was a serious one is shown by 
the evidence of Santa Singh, P. W. 8, 
an independent witness, who saw the 
deceased and the accused quarrelling 
about the turn of water some days be¬ 
fore the murder. The accused was 
threatening the deceased that he would 
kill him. When Santa Singh went up 
and separated them the accused went 
away very angry. (After discussing ther 
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evidence, the judgment proceeded). The 
evidence therefore seems to me to es¬ 
tablish that the deceased must have 
eaten last at 7-45 p. m., and was 
killed about 3-30 a. m. If digesUon 
was not suspended, all food in ms 
stomach should have been digested by 
11 p. m. The medical report shows 
that the deceased’s stomach and other 
inicrnal organs were healthy and there 
is no justification for an assumption 
that disgestion was retarded or sus¬ 
pended by an internal cause. Internal 
haemorrhage, the retarding cause sug¬ 
gested by the learned Judge, cannot 
have taken place till after the murder 
and cannot therefore account for re¬ 
tardation of digestion in this case. No 
other cause suggests itself, but sleep: 
])ut Nawab states that the deceased did 
not go to lie down till after the moon had 
risen: and before then he was engaged 
in seeing to the irrigation: it is also 
improbable that he went to lie down at 
an early hour instead of doing the 
work which he set out to do. I nnd 
myself unable to reconcile the evidence 
of the time of the murder given by the 
witnesses with the statement in the 
medical report concerning the contents 
of the deceased’s stomach. I may say, 
also, that the evidence of Imam Dm, 
Nawab and Gian Singh does not, to me 
at least, read convincingly though 1 
have no specific grounds for my vle^y. 
The four assessors were unanimous m 
thinking that the case agamst the ac¬ 
cused was not proved and, as it is one 
of direct evidence, the only reason tor 
this is that they distrusted these thiee 

witnesses. , 

In these circumstances, I cannot, but 
hold that there is _ doubt whether the 
accused is responsible for this crime 
and I would allow his appeal and acquit 

1 * 

S/iadi Lai, C. /-—I concur in the 

conclusion. , ,, j 

^ g Appeal allowed. 
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Full Bench 

Addison, Coldstream and Jai 

Lal. JJ. 

AbdtUla —Appellant. 

V. 

Emperoi —Opposite Party. ..non 

Criminal Appeal No. 1150 of 1932, 
Decided on 19th January 1933, from 
order of Sess. Judge, Jullundur, D/- 20th 

P. C. (1898). S. 164 - M.gU- 

trate associated with investigating 
Admission by accused in presence of Magis¬ 


trate Magistrate not recording admission 
under S. 164 but making written memoran- 
dum—Oral evidence of Magistrate is admis¬ 
sible and written memorandum though ii^ad* 
missible can be used to refresh memory—^ 
Evidence Act (1872). Ss. 26 and 159. 

Where during the investigation of a criminal 
case a Magistrate is associated with the investi¬ 
gating officer and in the presence of such Magis¬ 
trate the accused points out places alleged to^ be 
connected with the crime and makes admissions- 
which do not lead to the discovery of any fact 
and the Magistrate does not record the admissions- 
in accordance with 'the provisions of S, 164, 
Criminal P. C., but makes a memorandum of thfr 
conduct and admissions of the accused, the oral 
evidence of the Magistrate is admissible and his 
memorandum is not admissible though he can 
refresh his memory under S. 159, Evidence Act, 
when under examination, by referring to the me¬ 
morandum : 

The fact that the Magistrate is empowered to- 
record the confession of an accused person under 
S. 164 would not afiect the question of the ad¬ 
missibility of such evidence : Case law reviewed. 

^ [P 718 C 1, 21 

B. B. Puri —for Appellant. 

Des Baj Sawhney —for the Grown. 

Addison ,/.—The following two ques¬ 
tions have been referred to a Full 
Bench: 

(1) Where during the invesUgaUon 
of a criminal case a Magistrate isp 
associated with the investigating officer 
and in the presence of such Magistrate 
the accused points out places^ alleged 
to be connected with the crune and 
makes admissions which do not l^d to 
the discovery of any fact and the Magis¬ 
trate does not record the admissions 
in accordance with the provisions of 
of S. 164 of the Code of Crunmal 
Procedure, but makes a memorandum 
of the conduct and admissions of the 
accused, is (a) the oral evidence of 
the Magistrate and (b) his memoran¬ 
dum, admissible to prove the adrnis- 
sions of the accused? (2) Whether 
the fact that the Magistrate is em¬ 
powered to record the confession of the 
accused under S. 164 of the 
Criminal Procedure would affect the 
question of the admissibility of suchevi- 

^^The questions raised have all along 
been decided in one way by this Co^J- 
The first case of importance is 

in it that an oral confession by aa 
accused person, not being <y>en to ex- 
ception under Ss.24, 25 or 26, Evidence 
Act is, as an admission by an accused 
person, a relevant fact and may be pro¬ 
ved at his trial under S. 21, Evidence 
Act, and therefore such a confessiog 
made toMag istrate is r elevant, and 

1 . (1881) 21 P R ISSl Or. , 
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may be proved by the evidence of the 
Magistrate. If the confession is reduced 
to writing by the Magistrate in accor- 
datice with the provisions of Ss. 164 
and 364 of the Criminal Procedure 
Code, the document is admissible in 
etddence without further proof under 
the provisions of S. 80 of the Evidence 
Act. If it is reduced to writing by 
the Magistrate, but not with the forma¬ 
lities prescribed by Ss. 164 and 364 
of the Criminal Procedure Code, the 
document can still be admitted upon 
proof by the evidence of the Magis¬ 
trate under S. 533 of the Criminal Pro¬ 
cedure Code. If the defects cannot be 
remedied under the provisions of S. 
533 of the Criminal Procedure Code 
the document cannot be admitted in 
evidence against the accused person but 
the Magistrate may still give evidence 
as to the confession made before him 
and the document in that case may still 
be used under S. 159, Evidence Act, 
to refresh the Magistrate’s memory as 
to the accused’s statement or under 
S. 160, Evidence Act. In those cases 
the document must be produced and 
shown to the adverse party, if he re¬ 
quires it, and the adverse party may 
cross-examine the witness thereupon 
under the provisions of S. 161, Evi¬ 
dence Act. The same view was taken 
in Bata v. Empress (2). These autho¬ 
rities were followed in Feroze v. 
Emperor (3), where it was held that 
an oral confession by an accused per¬ 
son, not being open to exception under 
Ss. 24,25 or 26, Evidence Act, is as 
an admission by an accused person, a 
relevant fact and may be proved at 
his trial under S. 21 and therefore^ such 
confession made to a Magistrate is re¬ 
levant and may be proved by the evi¬ 
dence of the Magistrate. A Single 
Judge of this Court in the case Baghet 
Singh v. Emperor, A. /. R> 1929 Lah. 
794, followed these authorities. There, 
is a long discussion of this subject by 
Jai Lai. J.. m Joe Rai ^ Emperor, 
A /. R. 1930 Lah. 534. The Division 
Bench in that case took the view pre¬ 
viously held by this Court. 

The Allahabad High Court however 
has taken the opposite view. A Division 
Bench of that Court in Emperor v. 
Onlabii (4), held that a confession of 
an accused person made to a Magistrate 
holding an inquiry is a matter required 
by law to be reduced to the form of 
a document within the meaning of S. 91, 

2. (188T) 62 P B 1087 Cr^ 

8. A I B 1918 Lah 92=46 I 0 848=19 Ct L J 
661=11 P R 1918 Ct. 

'4v (1913) 86 All 260=14 Or L J 211=19 I C 807. 


Evidence Act, and that no evidence 
can be given of the terms of such a 
confession except the record, if any, 
made under S. 164, Criminal P. C. 
There are also decisions of the Calcutta 
High Court to the same effect. One of 
these may be referred to, namely, 
Queen-Empress v. Bhairab Chimder (5), 
as typical of the others. Further, in 
Emperor v. Maruti Santa (6), a case 
decided by a Division Bench of the 
Bombay High Court, one Judge held 
that a confession made to a Magistrate, 
during the course of an investigation, 
which was not reduced to writing was 
inadmissible in evidence and could not 
be proved by oral evidence. The view- 
lie took of the word “may” in S. 164 

was that it should be read as “must.” 

% 

The other Judge however took the same 
view as this Court has always done. 
In his view the word “may” under 
S. 164, Criminal P. C., could never 
mean- “shall” so long as the English 
Icnguage should retain its meaning, as 
declared in Baker, In re Nichols v. 
Baker (7), by Cotton, L.J. The Allalia- 
bad case was not followed by him. It 
may also be noted here that ' Ten- 
kins. C. J., in Barindra Kumar Ghose 
V. Emperor (8), took the view that 
Ss. 164, 342 and 364 of the Code were 
not exhaustive, and did not limit the 
generality of S. 21, Evidence Act, as 
to the relevancy of admissions. 

On the other hand, a Division Bench 
of the Madras High Court in Pedda 
Obigadu v. Emperor (9), held that it 
was not obligatory on a Magistrate 
holding an investigation or preliminary 
inquiry under S. 159 of the Code to 
record in writing a confession made to 
him by an accused person and such 
confession could be proved by the oral 
testimony of the Magistrate. The 
Allahabad and Calcutta decisions and 
the opinion of one of the Judges in the 
Bombay case referred to above were 
not followed. 

Before us it was admitted that con¬ 
fessions made by an accused person to 
an ordinary individual could be proved 
orally. It was however argued that it 
would be anomalous to allow a Magis- 
gistrate to prove a confession made to 
him or in his presence by word of 
mouth, seeing that elaborate precau- 

5. (1898) 2 C W N 702. 

6. A I B 1920 Bom 322=54 I C 465=21 Cr L J 

65. 

7. (1890) 44 Ch t) 262=59 L J Ch 661=38 W B 

417=62 L T 817. 

8. (1910) 37 Cal 467=11 CrLJ 463=7 IC 869. 

9. A I B 1922 Mad 40=69 I 0 264=23 Cr L J 

680=45 Mad 230. 
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tions have been -enacted in the Criminal 
Procedure Code to insure that the re¬ 
cording of confessions of an accused per¬ 
son by Magistrates should be done with 
great care; but it was not contended 
before us that S. 164, Criminal P. C., 
controlled or repealed the substantive 
law as regards confessions given in the 
Evidence Act. This means that it was 
not seriously contended before us that 
the view taken by this Court and by 
the Madras High Court was wrong. If 
a confession is formally recorded under 
the provisions of the Criminal Procedure 
Code by a Magistrate the provisions of 
the Criminal Procedure Code must be 
followed. If a confession is not re¬ 
corded, then the general law as enacted 
in the Evidence Act applies and an 
oral confession by an accused person, 
not being open to exception under 
Ss. 24, 25 or 26, Evidence Act, is a 
relevant fact as an admission by him 
and can be proved under S. 21,, Evi¬ 
dence Act. 

The answer to the first question re¬ 
ferred to the Full Bench therefore is 
that the oral evidence of the Magistrate 
is admissible to prove the admissions 
of the accused. Ordinarily speaking 
however the written memorandum of 
the Magistrate is not admissible, though 
the Magistrate under the provisions of 
S. 159, Evidence Act, can refresh his 
memory when under examination by 
referring to the memorandum. After 
he lias refreshed his memory he can 
give evidence in the witness-box as to 
what the admissions of the accused 
were. In such a case the memorandum 
must be shown to the adverse party, 
if he requires it, under the provisions 
of S. 161, Evidence Act, and the wit¬ 
ness may cross-examined on it. 

Further, S. 160, Evidence Act, al¬ 
lows a Magistrate to testify to facts 
mentioned in his memorandurn, al¬ 
though he has no specific recollection 
■of the facts themselves, if he is sure 
that the facts were correctly recorded 
in the document. The illustration to 
this section is as follows: A book¬ 
keeper may testify to facts recorded- by 
him in books regularly kept in the 
course of business, if he knows that the 
books were correctly kept, although he 
has forgotten the particular transac¬ 
tions entered. In this case also he may 
be cross-examined on the memorandum 
under the provisions of S. 161, Evidence 
Act. The distinction between Ss.l59 and 
160, Evidence Act, isstatedat p. 1032 of 
Woodroffe and Amir Ali’s ninth edition 
of the Law of Evidence. When the wit¬ 
ness after reference to the memoran¬ 


dum finds his memory so refreshed that 
he can testify recollectionindependentlyof 
the memorandum, there is no reason or 
necessity for the introduction of Jhe 
paper or writing itself; and it is rubt 
admissible. But another rule prevails 
when the witness cannot testify to the 
existing knowledge of the fact inde¬ 
pendently of the memorandum, but cai> 
testify that, at or about the time the 
writing was made, he knew of its con¬ 
tents and of their truth or accuracy. 
This is the case contemplated byS. 160, 
Evidence Act. In such a case both the 
testimony of the witness and the con¬ 
tents of the memorandum are admis¬ 
sible, the two being the equivalent of 
a present positive statement of the ivit- 
ness affirming the truth of the memo¬ 
randum. Even however if the memo¬ 
randum becomes admissible in this lat¬ 
ter case it must be never looked upon asa 
record of the statement of the accused 
I>erson; it is merely a memorandum 
recorded at the time of what the Ma¬ 
gistrate says the accused stated. This 
disposes of the first question. 

As regards the second question my 
reply would be that the fact that the 
Magistrate is empowered to record the 
confession of an accused person under 
S. 164 would not affect the question of 
the admissibility of such evidence. In 
the case before us the Magistrate was 
not empowered, but there would be no 
difference to the reply if he had been 
empowered. It would be anomalous, 
in my opinion, to hold that a confession 
made to an ordinary individual could be 
orally proved while a confession made 
either to a Mag:istrate not empowered 
to record confessions under S. 164, Cri¬ 
minal P. C., or to a Magistrate em¬ 
powered to record confessions tmder 
S. 164 could not be so proved. 

Coldstream, J .—I agree. 

Jai LxlI, /.—I agree. 

K.g. Reference answered^ 
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Addison and Agha Haidar, JJ. 

Mt. Sardaran —Convict—Appellant. 

V. 

Emperoj —Opposite Party. 

Criminal Appeal No. 302 of 1933, 
Decided on 30th May 1933, from oraer of 
Sess. Judge, Sialkot, D/- 10th January 
1933 

Penal Code (1860), S. 302 —Illiterate wo¬ 
man causing death of child urged by wicked 
superstition — Lesser penalty should be im¬ 
posed. 

Where an illiterate young woman who waa 
living In the midst of environments reminiscent 
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of tbe dark ages xvhen gross ignorance and super* 
BtitioQ prevailed, honestly believed that the death 
of her children was the direct result of the evil 
influence which had been cast upon her by her 
sister-in-law and under the urge of a wicked su¬ 
perstition of which she was a helpless victim, 
picked up the child of the latter and caused its 
death : 

Held : that tbe lesser penalty of transportation 
for life provided by S. 302 should be imposed and 
not the extreme penalty, (.P 720 C 1, 2] 

Mohammad Aslam Khan —for Appel¬ 
lant. 

Des Raj Satohney —for the Crown, 

AgJia Haidar, J. —Mt. Sardaran, a 
young married woman aged 20, has 
been convicted by the Sessions Judge, 
Sialkot, of having caused the death of 
small baby named Khushi Mohammad 
sometime in the evening of 19th August 
1932, and has been sentenced, under 
S. 302, Penal Code, to suffer the ex¬ 
treme penalty of the law. She had submit¬ 
ted her appeal to this Court through 
the jail authorities, and the record of 
the case is also before the Court under 
the provisions of S. 374, Criminal P.C. 

Mt. Sardaran had been married to 
Mohammad Din three or four years be¬ 
fore the occurrence. Mohammad Din 
has got five other brothers, all of 
whom live in the same compound. Lai 
Din is one of the brothers of Moham¬ 
mad Din. His wife is Mt. Aishan, 
P. W. 12. She has been married for 
four years. She has given birth to three 
children, the last child being the de¬ 
ceased Khushi Mohammad. Two of her 
children died before the birth of the 
last child, the deceased. Mt. Sardaran 
had also given birth to two daughters. 
Both of them died. The last of them 
died about five or six days before the 
present occurrence. Mt. Sardaran had 
a superstitious belief that her children 
had died on account of the influence of 
“the evil shadow” cast upon her by 
Mt. Aishan who had already lost two 
children. Mt. Aishan has stated in her 
evidence before the Court that a few 
days before the occurrence when Mt. 
Sardaran lost her last child there was 
a quarrel between the two ladies in 
which Mt. Sardaran, accused,had openly 
denounced Mt. Aishan as the person 
who had cast parchhawan (evil shadow) 
upon her, resulting in the loss of her 
children. This querrel seems to have 
been forgotten by the two ladies since, 
on 19th August 1932, Mt. Sardaran 
asked Mt. Aishan to accompany her as 
she was going out into the fields to 
answer a caU of nature. Mt. Aishan 
declined to go, saying that she had 
$pn>e household duties to perform. Mt. 
^Usban went inside her kotha in order 


to do some work in connexion with the. 
evening meal. When she came out o£ 
the kotha she found that her little baby, 
who had been lying on a cot just in. 
front of the kotha, was missing, and. 
that Mt. Sardaran had also gone away. 
She asked Mt. Mahandan, the wife o£ 
her husband’s brother Bhag, P. W. 3,, 
as to what had become of her baby.. 
Mt. Mahandan replied that she did not 
know. Mt. Aishan raised a hue and cry 
which attracted the male members ot 
the family, who were sitting on the roof 
of the house, to the spot. They begar>, 
to search for the missing child. In the 
meantime Mt. Sardaran also returned^ 
She was asked if she had taken away 
the child, but she replied in the nega¬ 
tive. 

Information was sent to the police: 
through Bagh one of the brothers of 
Lai Din and Moliammad Din. In this, 
information he merely stated that the 
child of Mt. Aishan was missing and. 
that, on a search being made, it was. 
found in its last gasp just outside the. 

front door of the huse and died. 

* 

soon afterwards. He further stated that 
Bhag and Lai Din, brothers, had told 
him that they had seen a dog running: 
away from the place and that probably 
the dog had carried away the child. He 
finished by saying that he did not 
suspect anybody of having murdered 
the boy. While the search for the child 
Was being continued, Jalal Din, 
P. W. 12, happened to see wliat looked 
like a rag floating on the surface of the 
pond, which lies close, to the house 
occupied by the family of Mohammad 
Din and Lai Din. He tried to pull it 
out by means of a stick and found that 
it was not a rag, but the dead body of 
the missing child floating on the surface 
of the water. The first informatiorif 
report (Ex. P. N.) was made on 21st 
August 1932, at about 9 p. m., at the 
police station by Mt. Aishan, P. W. 12. 
In this report she gave an account of 
the whole affair as it took place and 
how Mt. Sardaran suspected her of 
casting an evil shadow upon her and 
further state.d that the child had been 
killed by Mt. Sardaran. On 22nd 
August 1932, the police took Mt. Sar¬ 
daran into custody and the same after¬ 
noon she was produced before a 
gistrate of the First Class, Mr. Hans- 
Raj Kohli, who took the usual step& 
prescribed by the law before calling 
upon Mt. Sardaran to make a state¬ 
ment. She confessed to having mur¬ 
dered the baby and throwing the dead 
body into the pond. The Magistrate has. 
appeared as P. W. 6 in the case and 
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the Court was satisfied tliat the confes¬ 
sion recorded by him was a genuine 
confession. I have read the confession 
as well as the statement of the learned 
Magistrate who recorded it and I have 
no doubt in my mind that Mt. Sardaran 
made a true and voluntary confession 
and that the said confession was not 
the result of any outside pressure hav¬ 
ing been brought to bear upon her. 

Two witnesses, namely, Hans Raj, 
P. W. 13, and Sohan Singh, P. W. 14, 
have come forward and they say that 
about the time of the occurrence they 
happened to pass by the pond and they 
saw Mt. Sardaran throwing something 
into the water. They thought she had 
thrown some rubbish. At the time they 
did not know anything at all about the 
loss of the child and therefore did not 
pay any particular attention to the ac¬ 
tion of Mt. Sardaran. They gave their 
statements on the third day of ^ the 
arrival of the police. Hans Raj is a 
Khatri and Sohan Singh is a Jat. They 
arc natives of the same village and 
nothing has been brought to our notice 
to suggest that these witnesses had any 
motive for falsely implicating the poor 
unfortunate woman, Mt. Sardaran. The 
evidence of Bahadur Singh, P. W. 15, 
who professed to have seen Mt. Sar¬ 
daran actually picking up the child from 
the cot and taking it out of the house 
was not believed by the learned Sessions 
Judge and in my judgment for good 
reasons. The confession therefore is 
corroborated by the evidence of the 
two witnesses, namely, Hans Raj and 
Sohan Singh. Before the Comimtting 
Magistrate Mt. Sardaran. stated that she 
had been beaten by the pohee who 
coerced her to make the 
Before the Sessions Judge she 
her statement and stated that sl^ was 
not responsible for what she had 

in the alleged confession because her 

mind happened to be at the Ju^, m 
weak condition on 

mature birth of a child. There cannot 
therefore be any doubt that Mt. Sar¬ 
daran picked up the child as, it was 
lying on the cot on the evening in ques¬ 
tion and by fracturing its skull by 
dashing the head against some ^rd 
substance, caused its death and after¬ 
wards threw it into the pond. She had 
therefore been rightly convicted under 

S. 302, Penal Code. . 

The question of the sentence in the 
1 circumstances of the case does not Re¬ 
sent any difficulty to my rnind. ihe 
accused is a young woman, bne is 
absolutely illiterate. She has lived in 
the midst of environments which are 


reminiscent only of the Dark Ages and 
where gross ignorance and superstition 
prevail. Throughout her life all oppor¬ 
tunities of receiving education, which 
would have enlightened her mind and 
exercised a softening and humanizing 
influence upon her, have been denied 
to her. Under the* urge of a wicked 
superstition, of which she was a helpless 
victim, she honestly believed that, the 
death of her children was the direct 
result of the evil influence, which had 
been cast upon her by Mt. Aishan. It was 
in this state of mind that she picked 
up the child and caused its death in 
the manner set out by the prosecution. 
Under these circumstances I would ac¬ 
cept the appeal to the extent of im¬ 
posing the lesser penalty provided by 
S. 302, Penal Code, that is, transpor¬ 
tation for life. In view of the extra¬ 
ordinary circumstances of the case I 
would further invite the attention of 
the local Government to this case, so 
that they may, in the exercise of the 
powers conferred upon them under 
S. 401, Criminal P. C., take such fur¬ 
ther steps as they may consider right 
and proper for the further mitigaUon 
of the sentence awarded to Mt. Sar¬ 
daran. 

Addison, J .—I concur, 
g Sentence reduced. 
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Addison, J. 

Kazam Khan —Accused—Petitioner. 

V. 


Opposite Party. 

Criminal Eevn. No. 1262 of 1932, 

•ecided on 24th February 1933,^ from 

rder of Sess. Judge, Rawalpindi. D/- 

0th September 1932. ^ . 

Criminal P. C. (1898). S. 344-U >* not 

omplainant’8 duty to accompany Court pro- 
ess server to secure service of summons 
pon accused or respondents. 

It is not the complainant’s duty in a criminal 
roceedings to accompany the Court proce^ set* 
er to secure service of summons upon the ac- 
ased or respondents. And an order directing 

ae complainant to accompany the 
, not one contemplated by S. S44. Onminal 
C., and is one which cannot be passed under 
ny other section. Hence an order 
osts should not be passed against the 
nt in case he foils to accompany 

Facts .—The petitioner Itas appu^ 
hat a large number of persons should 
>laced on security under S- 107, 
lal P. C. The trial Magistrate issued 

immons in the names of these 
id at one hearing he directed t^t 
complainant-petitioner should pu 
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in process fees and should accompany 
the process server. At the next hearing 
some of the respondents only were pre¬ 
sent, the remainder not having been 
served. It was found that the petitioner 
had duly put in process-fees, but had 
not accompanied the process server. 
Thereupon the Magistrate ordered that 
he should i>ay Rs. 2 costs to each of 
the 15 respondents who were present. 
The petitioner now comes in revision. 

Grounds .—I have called the Public 
Prosecutor who draws my attention to 
S. 344. Criminal P. C., and to rulings 
•establishing that the expression “on such 
terms as it thinks fit” includes award 
of costs against a complainant in a 
criminal proceeding, but does not oppose 
the application for revision. I am un¬ 
able to find that it is a complainant’s 
duty in a criminal proceeding to ac¬ 
company the Court process server to 
secure service of summons upon the 
accused or respondents: moreover this 
being a proceeding under S. 107, Cri¬ 
minal P. C., it is quite possible tltat if 
the complainant did accompany the pro¬ 
cess server it would tend to provoke a 
breach of the peace. Tam therefore of 
the opinion that the petitioner should 
never have been directed to accompany 
the process server and I am also of 
' opinion that the order of the trial 
1 Magistrate is not one contemplated by 
i S. 344, Criminal P. C., and is one 
' which cannot be passed under any other 
’ section of that Code. In these circum- 
; stances I direct that the order be stayed 
and meanwhile I refer the proceedings 
to the High Court under S. 438, Cri- 
niinal P. C., with a recommendation 
that the order awarding costs be set 
•Asid'G* 

Order .—This matter has been re¬ 
ported by the learned Sessions Judge 
of Rawalpindi. I do not think that the 
order of the Magistrate awarding costs 
■was a proper one in tlus case and for 
•that reason I set it aside. 

tr c Order set aside. 
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•Shadi Lal, 0. J. AND Bboadway, J. 

Kallu Mal —Plaintiff—Appellant. 

V. 

Maman —Defendant—Respondent. 

Letters Patent Appeal No. 141 of 
U928, Decided on Slst January 1930, 
ragainst decree of Jai Lai, J., D/- 8th June 
1928, reported in A. I. R. 1928 Lah. 959. 

/gi} Evidence Act (1872), S. 103'“Onu» of 
proving title by peetestion U on person as- 
iserting such possession. 

1933 L/91 & 92 


The onus of establishing title to property by 
reason of possession for a certain requisite period 
lies upon the person asserting such possession •. 
A J 11 1‘J1G r C 21. Foil. [p 722 C n 

(b) Civil P. C. (1908), S. 100—Finding as 
to possession is one of fact. 

Where the finding of the lower appellate Court 
is that the tenant had never set up adverse title 
against the owner of a house and that the ten¬ 
ant’s possession had never been more than per¬ 
missive the finding of possession thus being a 
question of fact, clearly entitles the owner to 
possession of bouse, and caunot be disturbed in 
second appeal: 113 / C 145=.l JlO.'S Lnh 
959, Reversed. [P 722 0 1 ] 

Kishen Dayal — for Appellant. 

Shamair Chand, Qabul Chand and 
Mtihammad Amin — for Respondent. 

Broadway, J. —This appeal has ari¬ 
sen in the following circumstances; 
One Kallu Mal instituted a suit against 
Maman for ejectment from a hous^; 
and for the recovery of arrears of rent, 
alleging that Maman was Iiis tenant. 
Maman denied the tenancy and in Fe¬ 
bruary 1926, Kallu Mai’s suit was dis¬ 
missed, it being held that he had fad¬ 
ed to prove that the relation of land - 
lord and tenant existed between him 
and Maman. Thereupon ICallu Mal in ¬ 
stituted a suit for possession of thv- 
premises and for recovery of Rupees 
25-4-3 as mesne profits. This sum was 
equivalent to the amount of rent a: 
the rate clairned in the former suit: 

The trial Court came to the con¬ 
clusion that Kallu Mal was the owner 
of the house, but dismissed his suit 
on the ground that he had failed tn 
prove that he had been in possession 
within twelve years of his suit. Kallu 
Mal appealed, and the Additional Dis¬ 
trict Judge, while agreeing with the 
trial Court tliat Kallu Mal had proved 
his title to the property in suit, consi¬ 
dered that it was incumbent on Maman 
to prove that he had been in adverse 
possession for the statutory period. He 
therefore remanded the case for a deci¬ 
sion on the point whether Maman had 
been in adverse possession for 12 years 
prior to the suit. The result of the re¬ 
mand was that the Subordinate Judge 
found that Maman had failed to dis¬ 
charge the onus which had been placed 
on him. The case then came up before 
the learned District Judge, who con¬ 
firmed the finding as to Kallu Mal be¬ 
ing the owner of the property. On 
the question of possession he found 
as follows: 

” It is apparent that the respondent has never 
set up an adverse title against the appellant. 
The mere non-payment of rent by itself proven 
nothing. Whether rent was paid or not, the res- 
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pondent’s possession has never been more th i- 
permi'-sive.” 

Kailu Mai’s suit was thereupon de¬ 
creed. Mamaii then preferred a se¬ 
cond appeal to tliis Court which came 
up before a learned Judge in Cliam- 
bers who on the question of possession 
took a different view, saying: 

In nty op nion if the defendant succeeds in 
2 )roving his exclusive possession for more than 
12 years, he is entitled to a decree unless the 
plaintifl can prove affirmatively that such posses¬ 
sion ^Yas derived from him or was with his per¬ 
mission.” 

In tliis case therefore the defen¬ 
dant having proved his possession for 
more than thirty years, and the plain¬ 
tiff having failed to prove the per¬ 
missive nature of such possession, the 
suit should have been dismissed. Ma- 
man’s appeal was accordingly accepted, 
and Kallu- Mai’s suit dismissed. 

Kallu Mai then preferred this ap¬ 
peal under Cl. 10, Letters Patent, and 
on his belialf Mr. Kishen Dial has 
urged that inasmuch as it lias been 
found that the plaintiff, Kallu Mai, is 
the owner of the house it was for 
Maman to prove tliat his possession had 
been adverse for a period of at least 
twelve years. Mere possession, it was 
contended, could not deprive the real 
owner of his title. In this connexion 
he cited various authorities, the prin¬ 
cipal one being: Secretary of State 
V. Chellikani Rama Rao (1), 
their Lordships of the Judicial 
rnittee say: 

” Nothing is better settled than that the onus 
of establishing title to property by reason of pos¬ 
session for a certain requisite period lies upon the 
person asserting such possession. It is too late in 
the day to suggest the contrary of this proposi¬ 
tion. If it were not correct it would bo open to 
the possessor for a year or a day to say : I am 
here ; be your title to the property ever so good, 
you cannot turn me out until you have demon¬ 
strated that the possession of myself and my p^- 
decessors was not long enough to fulfil all the 


where 

Corn- 


legal conditions’. .... 

It would be contrary to all legal 
piinciples thus to permit the squatter 
to put the owner of the fundamental 
right to a negative proof upon the 
point of possession. Mr. Shamair Cliand 
for the respondent relied on S. 110, 
Evidence Act, and urged that the view 
taken by the learned Judge in Cham¬ 
bers is correct. I do not think it 
necessary to discuss the various au¬ 
thorities cited by the learned coun¬ 
sel as in my judgment the appeal must 
succeed on the groimd that the find¬ 
ing arrived at on the question of pos¬ 
session by the learned District Judge 

1. A I K 1916 P 0 31=36 I 0 J..2=4S I A 192= 

39 Mad 617 (P O). 


“ was a finding of fact which could not 
be re-agitated in second appeal. As al¬ 
ready pointed out the finding of the 
learned District Judge was that the 
respondent, Maman, had never set up 
adverse title against the appellant and 
that the respondent’s possession had 
never been more than permissive. On 
this finding, coupled with the finding as 
to title, Kallu Mai was clearly en¬ 
titled to a decree, and I would there¬ 
fore accept this appeal with costs' 
throughout, and, setting aside the or¬ 
der of dismissal passed by the learn¬ 
ed Judge in Chambers, restore the 
decree of the learned District Judge,, 
dated 30th July 1927. 

Shadi Lai, C. J. —I concur. 

R.K. Appeal accepted. 
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Tek Ohand, J. 

Ganpat Rai and others — Plaintiffs— 
Appellants. 

V, 

Har Dial —Defendant—iBespondent. 

Second Appeal No. 1760 of 1931^ 
Decided on 17th March 1933, from de¬ 
cree of Senior Sub-Judge, Gujrat, D/- 
22nd July 1931.» 

Limitation Act (1908), Art. 144 —Suit tor 
possession—Title with plaintiff'—Burden of 
proof is on defendant to prove adverse pos¬ 
session. 

Id suits for possession of immovable property 
where title to the property in suit is found to be 
with the plaintifis, it lies on the defendant to* 
prove adverse possession for the period of 12. 
years. The onus is not on the plaintiffs to prove: 
possession within 12 years : A I R 1916 P C 21 ; 
^17P 1980 Lah 608 and AIR 1933 Lah 721. Foil, 

LP 723 0 1]. 

M. L. Puri and Ajit Prasada —for Ap¬ 
pellants. 

Gharan Das —for Respondent. 

Judgment. —The suit which has givea 
rise to this second appeal was insti¬ 
tuted by the. plaintiffs-appellants against 
the defendant-respondent for possession 
of a shop situate in the town of Gujrat. 
In the plaint the plaintiffs alleged that 
they were the owners of the shop, that 
it was in a dilapidated condition, that 
the plaintiff had put a lock on the 
outer door, that tbe defendant broke- 
the lock about six months before the 
suit, and entered into possession. The 
defendant denied the title of the plain¬ 
tiffs and pleaded tliat the shop had 
been in his proprietary possession since 
the time of his forefathers. The trial 
Judge framed a comprehensive issue 
in the following terms: “Whether the 
shop in dispute belongs to the plain- 
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tiffs and lxav€ they been in possession 
within twelve years preceding the suit ?” 

On the question of title, he found 
for the plaintiffs and held that the 
defendant had not established his al¬ 
leged ownership. He however dismissed 
the suit on the ground tliat the plain¬ 
tiffs load failed to prove their posses¬ 
sion within twelve years. On appeal 
by the plaintiff's the learned Senior 
Subordinate Judge affirmed the finding 
of the trial Court tliat the plaintiffs 
were proved to be owners of the shop. 
On the point of limitation he agreed 
with the Subordinate Judge “after some 
hesitation,” and held tliat “the suit 
appears to be barred by time.” The 

1 plaintiffs have preferred a second ap¬ 
peal to this Court, and it has been 
contended on their behalf tliat title hav¬ 
ing been found to be with the plain¬ 
tiffs, the suit would be time-barred 
only if the defendant succeeds in prov¬ 
ing adverse possession. In my opinion 
this contention is well-founded and 
must succeed. The rule of law 
governing cases like this is laid down 
by their Lordships of the Privy Council 
in Secretary of State v. Chellikani 
Rama Rao (1), at p. 631 (of Z^Mad.)^ 
and by this Court in A. /. R. 1930 
Lah. 608 and Rallu Mai v. Martian (2), 
overruling Maman v. Kalla Mai (3). 
Following these authorities I hold that 
the trial Court wrongly placed the onus 
on the plaintiffs to prove their posses¬ 
sion within twelve years, and it lay on 
the defendant to prove his adverse pos¬ 
session of the property in dispute. As 
there is no clear finding on this point 
and the defendant’s counsel states t^t 
he was misled by the form in which 
the issue had been framed, it is neces¬ 
sary to remand the case in order to 
afford the defendant an opportunity to 
establish his adverse possession of the 
property in dispute for a period of 
twelve years. 

I accept the appeal, set aside the 
judgment and decree of the lower ap¬ 
pelate Court and remand the case to 
the trial Court for decision of the issue 
whether the defendant has been in ad¬ 
verse possession of the property in dis¬ 
pute. Costs shall abide the event. 

R.K. Appeal accepted. 

T. AIR 1916 P 0 21=35 I 0 902=43 I A 192= 
89 Mad 617 (P C). 

2. A I B 1938 Lah 721. 

8. A I B 1928 Lah 959=113 I 0 US. 
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Tek Chand, J. 

Devi Dayal —Defendant—Appellant. 

V. 

Ghulam Mahomed —Plaintiff—Eespon- 
dent. 

Appeal No. 345 of 1933, Decided on 
19th June 1933, from decree of Addl. 
Diet. Judge, Ferozepore, D/- 21sb Janu¬ 
ary 1933. 

JfrTort — Trespass— Defendant entering 
plaintiff’s baithak with bailiff and naib sheriff 
helievi.ig that judgment-debtor was there— 
No trespass is committed and plaintiff is not 
entitled to damages on that score—Civil P. C 
(1908), S. 55. 

Defendant had a decree against plaintiff's bro¬ 
ther and the latter though residing outside, usu¬ 
ally came and lived with bis brother. In execu¬ 
tion of the decree, defendant entered the baithak 
of plaintiff’s house with the bailiff and naib 
sheriff believing that the judgment-debtor was 
there as usual, with the object of effecting his 
arrest. The judgment-debtor was not there and 
on the plaintifi’s remonstrating, the defendant 
apologised. Subsequently the plaintiff sued for 
damages: 

Held : that the bailiff and naib-sheriff acted 
lawfully in entering the house bona fide for 
arresting the judgment-debtor, that the defen¬ 
dant accompanied them to point out the person 
to be arrested, that no trespass was committed 
and that plaintiff was not entitled to any dama 
gas: A J ie 1919 J/ad 226, zee/, LP 724 C 1, 2] 

Nand Lai —for Appellant. 

Judgment. —This appeal arises out 
of a suit for damages for alleged injury 
to the reputation of the plaintiff-res¬ 
pondent and for physical and mental, 
pain caused to him. The facts found 
are that the defendant-appellant had 
obtained a decree for certain sum of 
money against Rustam Ali, brother of 
the plaintiff-respondent. He took out 
proceedings in execution of the decree 
and a warrant was issued for the ar¬ 
rest of the judgment-debtor. The judg¬ 
ment-debtor lives outside Ferozepur* , 
but he frequently goes there and stays 
with the plaintiff, who is a petition- 
writer by profession. On 6th March 
1932, at about 5 p. m. the defendant, ’ 
believing bona fide tliat the judgment- 
debtor was in the house of the plain¬ 
tiff went there with the bailiff and the 
naib sheriff to have him arrested. The 
judgment-debtor however was not in 
the house at the time. As soon as 
the defendant entered the baithak of 
the plaintiff, the latter caught hold of 
•him and remonstrated with him for 
having come there. The defendant apo¬ 
logised and the incident was closed 
for the time being. At the plaintiff’s 
instance the defendant, the bailiff and 
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the naib sheriff sat there for some time, 
\vere served with cold drinks, and a 
compromise of the claim against Rus¬ 
tam All was talked about. Four days 
later, the plaintift served a notice on 
the defendant, and after a month he 
hied the present suit claiming Rupees 
500 as damages. 

In the plaint it was alleged that the 
defendant had actually entered the 
apartments occupied by the females of 
the plaintiff’s family and tliat his in¬ 
tention was to insult and annoy him. 
Both Courts below have found how¬ 
ever that these allegations were incor¬ 
rect and have held that all that the 
defendant did was to go into the bai- 
thak where the plaintiff' was sitting 
and that his intention in doing so 
was to have the warrant e.Kecuted and 
not to insult or annoy the plaintiff' or 
any other member of liis family. The 
learned Additional District Judge has 
also found that the defendant believed 
bona fide that Rustam AU was in the 
baithak, though actually he was not in 
the house at that time. He has held 
however that the defendants’ act in 
entering the baithak was an inva¬ 
sion of the plaintiff’s right and amount¬ 
ed technically to trespass. He has ac¬ 
cordingly granted him nominal da¬ 
mages and has passed a decree for 
Re. 1 only. 


The defendant has preferred a se¬ 
cond appeal and has contended that on 
the findings of the learned Judge the 
suits have been dismissed. There cart 
be no doubt as is conceded in the 
judgment of the learned Ad^tionaJ Dis¬ 
trict Judge, that the bailiff and the 
naib sheriff were acting lawfully in 
entering the house of the plaintiff, for 
under S. 55, Civil P. C they had 
the power to arrest the judgment-deb¬ 
tor at any hour before sunset at any 
plcicc whcr<5 he was to be And 

that they were infonned that the judg¬ 
ment-debtor was in the plaintiff’s house 
ind acted bona fide in going there, 
rhe Additional District Judge is how¬ 
ever of opinion that the entry of the 
DaiUff and the naib sheriff alone was 
awful and that the defendant 
vas not justified in accompany- 
ng them in the baithak. Now it is 
lot suggested that the naib sheriff and 
he bailiff know Rustam Ali. They had 
herefore to take someone with them 
o point out to them the person who 
to be arrested. The decree- 
Lolder was obviously the proF)er person 
or the purpose and his act in ac- 
ompanying them does not amount to 
respass in my opinion; cf. Asscut AL“‘ 


Itar Maraikayar v. Masilamani Nadar 
(1). In any case, as stated already, 
the defendant lias apologised forthwith, 
and the plaintiff had invited him and 
the bailiff and the naib sheriff to stay 
there for sometime and had entertained 
them with cold drinks. On these facts 
the plaintiff is not entitled to any da¬ 
mages and the suit has been wrongly 
decreed. I accept the appeal, set aside 
the decree of the Courts below, and 
dismiss the plaintiff’s suit with costs 
throughout. 

K.S. Appeal accepted. 

I, A I R 1919 Mad 226=511 C 198=42 Mad 446. 
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Addison, J. 

Banwari Lai —Petitioner. 

V. 

Nanak Chand and another — Opposite 
Parties. 

Misc. Pefcn. No. 200 of 1933 and 
Civil Appeal No. 509 of 1933, Decided on 
12th May 1933, from decision of First 
Class Sub-Judge, Delhi, D/- 16th Decem¬ 
ber 1932. 

Civil P. C. (1908), O. 41. R. 5—Appeal from 
preliminary decree—Stay of further pro¬ 
ceedings depends upon particular facts of 
case, and conditions of O. 41, R. 5 should be 
satisfied. 

The mere fadt that an appeal from a prelimi¬ 
nary decree is pending in the appellate Court 
does not preclude the trial Court from passing a 
final decree. Hence the question of stay of fur¬ 
ther proceedings after preliminary decree depends 
upon the particular facts of each case; and unless 
the conditions of O. 41, R. 5 are fulfilled, i. e., 
there must be likelihood of substantial loss to the 
party applying who must also give full security, 
stay cannot be ordered : AIR 1928 Lah 904, 
Ref ; 111 I C 388, Expl and List. [P 725 G 1] 

J. N. Aggarwal —for Petitioner. 

Fakir Chand for Nanak Chand, Nawai 
Kishore and M. C. Mahajan for Manohar 
Lai —for Opposit Parties. 

Order. —The plaintiff obtained a pre¬ 
liminary decree against the defendants 
for the account of a partnership. The 
period of accounting fixed by the pre¬ 
liminary decree was about three years. 
One of the defendajits, Banwari Lai, 
has appealed against the preliminary 
decree on the ground that the account¬ 
ing i>eriod should be something like 
six years. He obtained an ad interim 
order of stay of further proceedings and 
the question whether this order should 
be made absolute has been argued be¬ 
fore me. 

It was held by a Division Bench of this 
Court in Shibba Mol v. Rap Narain (1) 

2. (1928) 111 I C 388. 
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that the mere fact that an appe^ 
from a preliminary decree is pending in 
the appellate Court does not preclude 
the trial Court from passing a final 
decree. This means tliat the question of 
stay of further proceedings after a pre¬ 
liminary decree has been passed de¬ 
pends upon the particular facts of each 
case. For an order of stay to be made 
the conditions of R. 5, O. 41, Civil 
P. C., should be fulfilled, that is, there 
must be likehhood of substantial loss 
to the party applying, who must also 
give full 'security. In the present case, 
I am unable to see how any loss can 
result to the appellant if further pro¬ 
ceedings are allowed in the trial Court. 
An account will have to be taken in 
any case for the three years mentioned 
in the preliminary decree and tlie tune 
ticen in going into this account will 
not be wasted if the appeal is success¬ 
ful and the taking of the account is 
extended back for other three years. 
That can be done without upsetting 
the account already taken. In my judg¬ 
ment therefore O. 41, R. 5, does not 
apply and the stay sho^d be refused 
in this case. It was said that I havqt 
come to a contrary decision in a case 
reported as Chotc Lai v. Sultan Slush 
(2), the head-note to which is as fol- 
lows: 

“ Proceedings in connexion "with the final de¬ 
cree should generally be stayed pending the hear¬ 
ing of the aopeal frona the preliminary decree.” 

This head-note is wrong, and no¬ 
where did I use the word “generally.” 
All that I held in that case was ^at 
further proceedings should be stayed m 
it for special reasons set forth by me 
which applied in that case. These or 
other special reasons do not exist in 
this case. For the reasons given I set 
aside the ad interim order of stay of 
further proceedings and direct the trial 
Court to proceed with the further hear¬ 
ing of the suit. 

V s Order set aside. 


1. A I R 1928 Lah 904=1111C 274=10 Lah 132. 
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Addison, J. 

TT/irhans Lai and iwto^^er^Appsllanfcs. 

V. 


Bute Khan —Eespondent. 

Miso. First Appeal No. 1641 of 1932, 
Decided on 25feh April 1938, from order 
of Diet. Judge, Gujranwala, D/-16-7-1933. 

(AJ, Provincial Insolvency Act (1920), S, 6— 

Cnncealment. , , j.. 

,>CI<>n(se»ling property to defeat creditors w not 

anabt of insoly^cy.ft LP 726C aj 


(b) Provincial Insolvency Act (1920), S. 6 
Suspension of payment. 

In order to constitute suspension of payment 
as an act of insolvency the debtor must give, 
notice to a creditor that he has suspended pay¬ 
ment of his debts. IP C 2} 

Shamair Chaud —for Appellants. 

Bam Lai Anand —for Respondent. 

Judgmciti ^—Two creditors applied to 
have one Bute Kh^ adjudicated an 
insolvent. Their petition has been 
missed and they liave appealed. Two 
acts of insolvency were alleged to have 
taken place on 17th September 1931 
and 31st January 1932 respectively. 
The first is obviously time-barred and 
it has been held as regards the second 
tliat the gift actually took place on 23rd 
January 1932 which admittedly is more 
than three months before the applica¬ 
tion was made. This gift also cannot 
be treated as an act of insolvency as 
it is beyond the period of three months 
laid down in S. 9 (1) (c), Insolvency 

Other three grounds were urged m 
the Court below. The first was that he 
was concealing his property to deteat 
his creditors. It is admitted that this is 
not an act of insolvency. The seconc 
was that the respondent l^d suspended 
payment of his debts ^ from the 1st 
FeLuary. This also m ,the Present 
case was not relied upon in appeal as 
it is not the case of a shop or busi^ss 
Further, in itself it cannot be s^d to 
be an act of insolvency. In ^ 

constitute' it an act of 

debtor must give nouce to a creditor 

that he has suspended payment 

tt was concealing himseU since he 
20th April. This IS disproved by the 
petitioners’ own evidence. No act of 
insolvency having been established, the 
petition was properly dismissed and I 
dismiss the appeal with costs 
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Addison and Bhide, JJ. 

Miran Bakhsh and another —Plaintiffs 
—Appellants. 

V. 

Ghulam Nabi and others Defendants 
—Respondents. 

First Appeal No. 1687 of 1927, Deci¬ 
ded on 22nd March 1933, from decree of 
Senior Sub-Judge, Gurdaspur, D/- 29fch 
March 1927. „ . j 

:#c(a) Mahomedan Law— Religioui endow¬ 
ment—Private property descending not to 
natural heir* but iucce^awe Gaddina*hin*— 
Presumption *• dedication. 
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here the pnvate property of a Mahomedan 
did not go to Ins natural heirs but descended to 
the next twelve Gaddinashins to the exclusion 
of their natural heirs, it may be reasonably in¬ 
terred that the property was treated as dedicated 
to religious purposes and not as private property 

/ J i? l‘J33i:.n;il54 and 

T L l'J-21 ]joh 337. Rel on. (|p 727 C 11 

The niore fact that in the revenue records the 
^ames of the Gaddinashius have been shown in 
the column of owner” cannot be attached much 
significaiice : 40 Cal 297. M on. [p 727 C 2] 

(b) Evidence Act 0872). Ss. 18 and 101— 
Admission shifts burden of proof to party 
making admission. ^ ^ 

An admission by a person that a certain pro- 

ffvVn*" to a Khankah is sufficicut to 

h « ^ Ik proving that the property is 

7q^ P‘itty making the admission : 29 All 

184. Rrl mi. j^p ^ 

Mehr Chand and Badri Nath—iot Ap¬ 
pellants. ^ 

Sliaviair Chand and Mohammad Amin 
for Respondents. 

Bhide. J. —Plaintiffs, who are the 
Khadims or servitors of a Moliam- 
inac^in Shrine known as Kltankah 
Oodar Shah at Kastiwal in the Gur- 
daspur District, sued for a declaration 
that the land in dispute (1.404 kanals 
d marlas), was dedicated to the shrine 
and was not the private property of 
tlie dcfen^nts as claimed by them. The 
learned Senior Subordinate Judge has 
tound that the property in question was 
not proved to be dedicated to the 
Shrine and has dismissed the suit. From 
^®cision plaintiffs have appealed. 
Before proceeding to discuss the 
grounds on which the learned counsel 
xor the appellants has sought to chair- 
lenge the above finding of the trial 
Court, it will be convenient to set out 
a few facts relating to this Khankah. 

It appears from the history of the 
foundation of the village given under 
the pedigree table of the proprietors 
prepared at the settlement of 1865 that 
the Khankah was founded many genera¬ 
tions ago by Sheikh Farid and that he 
purchased 97 Ghumaons of land and 
became a proprietor. Since tliat time 
the land has been held by the Gaddi¬ 
nashins of the Khankah and it is in 
evidence that for tliirteen generations 
the succession has been from the pre¬ 
ceptor to the disciple. In the earliest 
Revenue Records of the village pre¬ 
pared in 1865, Mian Nathu Shah, dis¬ 
ciple of Daud Shah, caste Faqir Chisti, 
was recorded as the owner of the land. 

He was succeeded by Sultan Shah. 
Sultan Shah died in 1913 leaving a 
will by which he appointed his eldest 
son Allah Bakhsh as the next Gaddi- 
nashin. The land was accordingly 
mutated in favour of Allah Bakhsh at 
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first : but he got his brothers enterd as 

therein subsequently. The 
plaintiffs allege that the defendants havfe 
neglected the Khanl^h and that they 
are not using the income of the land 
for the purpose of the Khankah and 
they have therefore instituted the pre¬ 
sent declaratory suit. 

There is no direct evidence as to the 
dedication of the land to the Khankah, 
but tne learned counsel for the appel- 
lants urged that the dedication is pro- 
yed: (i) by the user of the income of 
the land; (ii) by its descent from pre- 

^sciplc for 13 generations, 
and (m)^ by the will of Sultan Shah and 
the admissions of Allah Bakhsh defen- 
dant. As regards the first point, the 
evidence relied on by the plaintiffs is 
purely oral and inconclusive. The plain- 
nffs’ witnesses have deposed that the 
mcome from the land has been always 
s^nt on the Khankah, but they have 
given no details as to what the income 
was, how much of it was spent on the 
Khankah and in what manner. The 
Khankah has admittedly other sources 
of income as well. There is a “Muafi" 
attached to the Khankah fetching an 
income of about 200 per year and 
offerings are also received at an annual 
fair. Some of the witnesses for the de¬ 
fendants no doubt deix)se that a portion 
of the income from the land also is 
spent on the Khankah; but this may 
be voluntary on the part of the Gaddi- 
nashin and could not, by itself, be held 
to be sufficient in the circumstances to 
prove dedication. 

The next point is important and stress 
has been laid upon it by the learned 
counsel for the appellants. It was urged 
that even if the property was acquired 
by Sheikh Farid in the beginning, the fact 
that it has descended from the preceptor 
to his disciple for so many generations 
is in itself sufficient to prove the reli¬ 
gious' character of the 'property. In 
support of this contention, the learned 
counsel for the appellant has referred 
to Indar Singh v. Fateh Singh (1), in 
which it was held that when property 
has descended from one Granthi to 
another to the exclusion of natural 
heirs, it may be presumed that it has 
been dedicated to religious uses, even 
if there is no positive evidence of its 
actual dedication. This principle, which 
was recently approved by a Division 
Bench of this Court in Devigir v’- 
Chambamal (2) would seem to be ap¬ 
plicable to the circumstances of this 
case. In the present instance, we are 

1. a I B 1921 Lah 337=59 I C 734=1 Lah 540. 

2. A I B 1933 Lah 154=140 I C 771. * 
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i concerned with a Moliammadan Shrine. 
If the property acquired originally by 
Sheikh. Farid had been treated as pri¬ 
vate property of a Mahomedan there 
was no reason why it should not have 
gone to his natural heirs. But it did 
not go to his natural heirs, and 
similarly, it descended to the next 
12 Gaddinashins to the exclusion of 
their natural heirs. From this fact it 
niay be reasonably inferred that the 
property was treated as dedicated to re¬ 
ligious purposes and not as private pro¬ 
perty of the Gaddinashins. 

The above conclusion also receives 
support from the will of Sultan Shab 
dated 9th May 1913, in which Sultan 
Shah described the land as “attached 
to the Khankah. It is significant that 
he left the property in dispute to his 
eldest son only, whom he nominated as 
the next Gaddinasliin. If he had looked 
upon it as liis private property, he 
might liave been expected to leave it to 
his four sons in equal shares. We have 
further the fact that defendant Allah 
Bakhsh himself described the land m 
dispute as attached to the Khankah in 
his application to the Deputy Commis¬ 
sioner, dated 18th May 
Bakhsh liad to admit tlmt he did des- 
cribe the land as such in the said 
plication though an attempt was made 
l>y him to belittle the effect of this ad¬ 
mission (in reply to questions in cross- 
examination) by saying that he did not 
know the contents of the apphcation. 
But the latter statement seems on the 
face of it unreliable. As poin^d out by 
their Lordships of the Privy Council in 
Chmdra Kamdar v. Narpat Singn Ko) 
such aji admission is sufficient to shift 
the burden of proving that the property 
is his, to the party inaking the admis¬ 
sion. It was for Allah Bakhsh to give 
a satisfactory explanation of his ah- 
mission and to rebut it; but he has 

entirely failed to do so. 

The learned counsel for tl^ respon¬ 
dents has relied mainly on the hist^ory 
of ^he foundation of the ^H^ge m which 
it is stated that Mian Farid acquired 
97 Ghumaons of land, successue 

.rf»ntHes in the Revenue Records from 
1865, in favour of the Gaddi^s^ns 
^d certain mortgages of the ^nd effec¬ 
ted by the Gaddinashins. As to the 
first tpoint, even assuming that Mpn 
Farid acquired the lanf the question 
•still remains whether it has retained its 
-original character. The contention ot 
the appellants that the property must 
l>e held to ^ dedicated to the Khankah 
^ supp orted not only by, the rulings 

“8, (1907) 29 All 184=84 Ta 27 (P 0), 


referred to above, but also by the will 
of Sultan Shah and the admission of 
Allah Bakhsh, defendant, as shown above. 
The mere fact that in the Revenue 
Records the names of the Gaddinaslnns 
have been shown in the column of 
‘“owner” cannot be attached much signi¬ 
ficance. It must be remembered that 
the fact that the incumbent is only a 
‘“trustee” and not an owner in the true* 
sense of the terms is not ordinarily of 
importance for the purposes of the Re¬ 
venue Records and it is not unusual to 
find such entries in the case of persons 
who are mere custodians or trustees: 
cf. Court of Wards v. Ilahi Bakhsh (4). 
Lastly, the evidence as regards trans¬ 
fers seems to be meagre. Only one 
mortgage-deed of the year. 1867 has 
been produced, whereby the land was 
mortgaged for Rs. 1,400. There were 
apparently one or two other mortgages, 
but the purposes for which these mort¬ 
gages were effected are not known. These 
mortgages seem to have been redeemed 
long ago. It is significant that there have 
been no sales and the instances of 
mortgages are also so few. If the pro- 
t)ei'ty had been looked upon by the 
incumbents as their personal property 
with full power of alienation, the trans- 
fers would prob3.1>ly h^vc been mucH 
more numerous. In Sheo Ghulam Puri 
V. Shiam Lal (5), to which reference 
was made by the learned counsel, tnere 
were many transfers ranging over a 
long period from 1874 to 1922 showing 
that the property had all along been 
looked upon as private P/^perty. In 
view of the above findmgs I would hold 
that the land in suit is dedicated to the 
Khankah. The other issues were not 
pressed. I would accordingly accept 
this appeal and grant the plaintiffs the 
declaration prayed for with costs 
tliroughout. 

Addison, /.—I agree. 

B/K.. Appeal accepted. 

I A 18=27 

P B 1919 (P C). 

6. A I R 1928 All 257=107 I 0 252=50 All 435. 
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Lal —Defendant Appellant. 

V. 

Pan jab Singh —Plaintiff—Respondent. 

Second Appeal No. 1589 of 1932, De- 
ded on 26tn April 1933, from decree 
' Addl. Dist. Judge, Ferozepore, D/- 4th 
ugust 1932. , _ ... 

Tort—Defamation— sunder—Calling per- 

.n outeatte U not actionable without special 
images 
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G called ^aa outcaste. The persons gathered 
here wore people belonging to the locality who 
J.ncNv that P had not been outcasted : 

ifthat the language used amo’.intcd to 
i-iere verbal abuse and was not actionable without 

damage; 20 G53 (F i?) and 

-1 I P l.>25 All 371, Pel 0 ) 1 . [P 723 c 2] 

(nn-charan Sin<jh~lov Appellant. 

Maua ])as for Respondent. 

e—a complainf 
a^-,ainbt the Secretary of the Small Town 

Ferozepore 
Revenue Assistant had 
come to investigate the matter. The 
p aintift and the defendant belonged to 
<RlleiC'nr parties, one supporting the 
??cictary and the other being a«-ainst 
mm. During the investigation the plain- 

defendant an outLste. 
orought a criminal com¬ 
plaint against tlie defendant which was 

siirand"^ nn^fl present 

suit and on the above hading he lias 

been auarded Rs. 100 damages^ A|ahfst 

this decision the defenda,nt has pre- 

^irecl this second appeal. In the 

English law it is quite clear that such 

t'lX the above is not action¬ 

able without proof of special damages 

Sse "I present 

case of such damages. That certain 

bnf in themselves^ 

wo .Irl special damage 

would appear to be part of the law of 

tins country also, for Art. 24, Limita¬ 
tion Act, provides one year’s limitation 
tor compensation for libel from the date 
the libel is published, while Art. 25 
provides one year’s limitation for com¬ 
pensation for slander from the date 
when the words are spoken or, if the 
words are not actionable in themselves, 
when the special damage complained 
of results. In Underhill’s Law of Torts, 
Edn. 11, p, 107, the words,, which are 
actionable in themselves according to 
English law, are given. 

Apart from that it was held by four 
Judges of the Calcutta High Court in 
G/r/s/i Chiinder Mitter v. Jatadhari 
oaalia (1)> that the mere use of abusive 
and insulting language, such as bastard, 

IS not actionable irrespective of any 
special damage, there being no inten¬ 
tion to defame, but merely to use in- 
la-n&uage. In A. /. R. 1925 
Alt. 371, It was held that mere verba] 
abuse not tending to lower the man in 
the estimation of others may not be 
acUonable without special damage. With 

I am in agreement. 

It IS obvious that the persons gathered 
there were people belonging to the 
iocah t y who kn ew that the plaintiff had 
1 . (1899) 26 Cal 653=3 OWN 651 (F B). 
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noL been outcasted. The words used 
therefore must be held to be mere per¬ 
sonal abuse or insult. Actions for 
slander, as was held by the majority of 
femr Judges in the authority referred to 
above, ought not to be encouraged.. 
Otherwise theie will be grave danger- 
of an action being lodged for what has- 
been inadvertently said during an ordi- 
nary ^o^iversation. In the present case 
theiefore I hold that the language us^d. 
amounted to mere verbal abuse and 
was not actionable without proof of 
damage. I accept the appeal 
a^d dismiss the suit, but leave the par- 
lies to bear their own costs* 

Appeal accepted^ 
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Shadi Lal, 0. J. AND Abdul Qadir, 

Alls. D. TVilliam Italian — Petitioner 
—Appellant. 

V. 

‘ ’ "William Lallan snd anoth& 

Opposite Parties—Respondents. 

First Appeal No. 860 of 1932, Decid- 
ed on 29th May 1933, from decree of 

Addl. Dist. Judge, Lahore, D/- 29th 
March 1932. 

(a) Divorce Act (1869), S. 10 — Marriage— 
Uissolution—Proof of adultery and cruelty ia 
necessary. 

In order that a wife can have a marriage dis¬ 
solved, it is necessary that there should be proof 
of adultery and cruelty on the part of the hus- 

. , fP 730C2] 

(b) Divorce Act (1869), S. 10 — Marriage— 
UissoJution — Adultery can be 'proved by- 
strong circumstautial evidence. 

Though adultery can be proved by circumstan¬ 
tial evidence and the Court may presume adul¬ 
tery when it is satisfied that a guilty attachment 
subsisted between the parties and that opportu¬ 
nity occurred when a guilty intercourse might 

with ordinary facilities have taken place, unless- 
tne circumstantial evidence is sufficiently strong 
the inference as to adultery cannot be raised T 
61 I C 238 and 02 J C 782, Ref. [P 730 C 1] 
(c) Divorce Act (1869), S. 10— Marriage — 
Dissolution — Legal cruelty — Mere isolated 
acts of violence are not sufficient to consti¬ 
tute legal cruelty. \ 

Toconstitutelegal cruelty, theremust be danger 
to life, limb or health, bodily or mental or & 
reasonable apprehension of it. In order to estab* 
lish cruelty against the husband, the wife must 
prove more than insolatod acts of violence ; AIR 
1928 Oudh 114, Rel on. LP738 C 1> 

J. W. Fairlie —for Appellant. 

Ajit Bam —for Respondents. 

Abdul Qadir, J .—This is an appieaL 
against the order of the Additional. 
District Judge, Lahore, dated 29th 
March 1932, refusing to dissolve the 
marriage between Mr. K. W. Willian> 
Ka lian and Mrs. D. ’ William KAllan.. 
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The parties are Indian Christians and 
are governed by tlie Divorce Act, 4 of 
1869. They were married at Saharanpur 
on 18th July 1907. The petition for dis- 
soliitionof marriage was madebytlie wife, 
who alleged adultei'y coupled with cruelty 
as the justification for the dissolution 
prayed for. Mrs, Olive Perry was cited 
as co-respondent and it was alleged that 
Mr. William ICallan had committed 
adultery with her. The learned Addi¬ 
tional District Judge held that no legal 
cruelty was proved and tliat no adultery 
subsequent to April 1928, was estab¬ 
lished. (In the judgment 1927 appears 
to have been put down instead of 1928 
by mistake). He also held adultei-y 
between Mr. Kalian and Mrs. Perry, 
which took place in 1927, appears to 
have been condoned, but since Octol>er 
1930, Mrs. Kalian was not responsible 
for any act wliich could be treated as 
a condonation of adultery, if it did 
occur. On these grounds the petition 
was dismissed, but the parties were left 
to bear their own costs. Mrs. Kalian 
has appealed to this Court and her 
appeal has been argued by Mr. Fairlie, 
and Mr- Ajit Ram has argued the case 
of the respondent. 

It appears that there was no trouble 
between the husband and the wife till 
1923. The husband was working as a 
cook and the wife as a nurse for cliild- 
ren. In 1923 she and her husband 
were employed at Bangalore in one 
household, and Mrs. Perry was also 
serving there as a nurse under Mrs. 
Kalian. In the summer of 1924 the 
children of Mrs. Kalian went with Mr. 
Kalian, and Mrs. Perry to Dehra Dun, 
while Mrs. Kalian remained at Banga¬ 
lore on duty. She joined them at 
Dehra Dun, in November 1924, and 
they all lived together till January 

1926, when Mrs. Kalian went to Quetta 
on service and later on left for England 
with her mistress. She returned m 

1927, In her absence an illegal inti¬ 
macy developed between her husband 
and Mrs. Perry and when Mrs. I^Uan 
came back she found that Mrs. Perry 
was about to give birth to a child and 
she actually had a child on 14th De- 
^thbeif- 1927. Mrs. Kalian however 
ijontinued to live with her husband and 
iMrsr Perry in the same house until 
'June 1928* According to herself they 
all lived together till June 1928, but 
according to the version of tl^ other 
side, Mrs. Perry left the house m April 

1928, either of her own accord or on 
being turned out by Mrs. Kalian. 

' 'The of Mrs. KalUn having con- 
to live her husband and 


Mrs. Perry upto April or June 1928; 
coupled with the alleged fact tliat she- 
paid the expenses of the confinement of 
Mrs. Perry has been taken to be a con¬ 
donation of the adultery admittedly 
committed by Mr. Kalian upto that 
stage. Mrs. Kalian states tliat on her* 
return from England in 1927, she pro¬ 
tested against the intimacy tliat existed 
between her husband and Mrs. Perry, 
but she left again for Gulmarg on. 
service in June 1928 and after tha.t 
again went to England in November 

1929. returning to India in October 

1930. On her return she refused to live- 
with her husband and has not lived with, 
him since. Her petition for dissolution 
of marriage was lodged on 11th August. 

1931. 


It may be stated at once that there is. 
no direct evidence of adultery benveen- 
Mr. Kalian and Mrs. Perry, after Mrs. 
Perry left the house occupied by the 
Kalians in 1928. The petitioner relies- 
upon certain circumstances, from wliich 
she wishes to have it inferred that 
adulterous connexion between her hus¬ 
band and Mrs. Perry took place after 
that date. One of these circumstances, 
is that in 1928, Mrs. Perry took a room, 
on rent in a building situated near 
Bibian Pak Damanan in Lahore and 
Mr. Kalian used to visit her in that 
room. The other circumstances arethaL 
subsequent to this, Mr. Kalian went tO' 
Mussoorie and Mrs. Perry also v^ont. 
there after sometime and they were 
both employed in the same household, 
and shifted to Jhelum together with, 
their master and mistress and then came- 
to Lahore. As regards cruelty, Mrs. 
Kalian alleges that when she was last 
with her husband in 1928, he used oc¬ 
casionally to beat her and that they 
had disputes over Mr. Kalian’s con¬ 
nexion with Mrs. Perry. As regards, 
condonation, she deposes that though 
she lived with her husband after dis¬ 
covering that Mrs. Perry had given, 
bdrth to a child, which was born of him,, 
she did not resume conjugal relations- 
with him and they didnotcohabitas hus¬ 
band and wife during the time of her stay 
with him. On the contrary Mr. Kallart 
states that he and she lived as husband 
and wife during that period. 

Evidence as to the fact that Mrs. 
Perry stayed in a room near Bib^n. 
Pak Damanan is given by Ram Ditta 
Mai, (P. W. 5), who says t^t the* 
buildings belonged to him and he 
to pass by the -place and he saw Mr. 
Kalian there on many occasions by day 
as well as by night. Mr. Fairlie says 
that there can very rarely be any direcir 
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proof of adultery and it must be pre¬ 
sumed to have occurred after April or 
about June 1928. because there was 
previous illeg-al attachment between Mr. 
i^llan and Airs. Perry and his frequent 
visits to Mrs. Perry afforded an oppor¬ 
tunity to him to commit adultery. He 
rclcrs to the case of E. G. Hunter v. 
Emperor (1), which laid down the prin¬ 
ciple that adultery could be proved by 
circumstantial evidence. He also refers 
to Captain S. /. Davidson v. Noraji 
MacDonald Davidson (2), where a 
I Division Bench of this Court held that 
I the Court may presume adultery when 
it is satisfied that a guilty attachment 
subsisted between the parties and that 
opportunities occurred when a guilty 
intercourse might with ordinary facili¬ 
ties have taken place. These authori¬ 
ties, while correctly laying down a prin¬ 
ciple that can be followed in certain 
cases^ where circumstantial evidence is 
sufficiently strong and conclusive can¬ 
not, I am afraid, be very useful, where 
the material for the required inference 
is so meagre as in this case. 

In Captain S. /. Davidson v. Norah 
MacDonald Davidson (2), the circum¬ 
stances which led to the inference, 
clearly indicated the existence of adul¬ 
terous relations between the wife and 
the co-respondent. Similarly, in Hunter 
V. Emperor (1), which was a case under 
S. 497, Penal Code, it was proved that 
the accused took up his abode in the 
house of another man’s wife and that 
he and she slept in the same bed for 
fifteen days. This, added to the evi¬ 
dence of attachment between them was 
taken as sufficient to prove adultery. In 
the present case all that is alleged is 
that Mr. Kalian used to go and meet 
Mrs. Perry in the room in which she 
lived. Bearing in mind the fact that 
she liad given birth to a child, which 
was Ms cliild, these visits alone are, 
to my mind, insufficient to raise a pre¬ 
sumption that adultery did take place- 
on the occasion of any of these visits. 
Similarly, the fact that Mrs. Perry fol¬ 
lowed Mr. Kalian to Mussoorie and 
they both got seivice in one household 
for sometime there and after that at 
Jhelum is also not sufficient to prove 
adultery between them during tliat 
period, though the pwDssibility of it may 
be easily admitted. 

So far as the question of cruelty is 
concerned, there is, in the first place, 
no corroboration of the statement of 
Mrs. Kalian as to any beating given to 
her by husband. The learned counsel 
' l. (1920) 61 I O 238. 

■2. (1921) 62 I C 782, 
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for Mrs. Kalian does not lay any stress 
on her statement and relies on construc¬ 
tive cruelty. He adds that i>ersistence 
of a husband in keeping up adulterous 
connexion with another woman itself 
amounts to cruelty to the wife on ac¬ 
count of the great mental trouble that 
it causes to her. It is pointed out how¬ 
ever by Mr. Ajit Ram that to constitute 
a. legal cruelty there must be danger to 
life, limb or health, bodily or mental, or 
a reasonable apprehension of it. He 
refers to G. C. Foster v. A. B. Foster, 
A. /. R, 1928 Oudh 114, in which this 
maxim is adopted as the rule of deci¬ 
sion, and in which it is stated that in 
order to establish a case of cruelty 
against the husband, the wife must 
prov’c more than isolated acts of violence. 
In my opinion, it must be held that 
there is no proof whatever of any legal 
cruelty in the present. case and it is 
obvious that for want of proof of such 
cruelty tMs appeal must fail, even if 
it were possible to infer adultery from 
the facts relied upon by the appellant. 
Under the above circumstances the ques¬ 
tion of condonation does not require 
discussion. Mr. Fairlie has argued that 
the appellant has been very badly 
treated by her husband and the conduct 
of the husband has been so unfair that 
it is impossible for the husband and 
wife to live together any longer, but 
I do not see what can be done to help 
her, in spite of the sympathy that one 
may liave with her misfortune, because 
the law as it stands insists on proof of 
adultery and cruelty, and here the proof 
of adultery is insufficient and proof ol 
legal crusty is absolutely wanting. 

I would therefore dismiss tMs appeal, 
but would leave the i>arties to bear their 
own costs. 

S/tadi Lal, C. /.—I concur. 

R.K. Appeal dismissed. 
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Tek Chand, J. 

Bachhpal Singh —Plaintiff. 

V. 

Lal Singh and others —Defendants. 

Civil Ref. No. 39 of 1932, Decided 
on 29th March 1933, from decree of 
Asst. Collector, First Grade, Montgo¬ 
mery, D/- 22Dd February 1932. 

(a) Punjab Tenancy Act (1887), S. 77 (3) K 
—Suit for accounts between sons of co-les¬ 
sees—Civil Court has jurisdiction. 

A suit for accounts by the son of one co lessee 
against the other, is not a suit by a “co-sharer 
in an estate or holdingforsettlementof accounts’* 
and the suit is therefore not excluded from the 
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cognizance of civil Court by any provision con¬ 
tained in S 77. LP 7?ll 0 1, 2] 

(b) Punjab Tenancy Act (1887), S. 100— 
Trial Revenue Court's order unprejudicial— 
Defect of jurisdiction discovered in second 
appeal—Trial and not first appellate Court’s 
order should be registered as that of trial 
■civil Court. 

Where a suit has been tried very fully by the 
Assistant Collector and neither party is prejudiced 
by the trial in his Court owing to defect of juris¬ 
diction but th-» case went up in appeal and the 
trial Court’s order is modified in appeal and the 
defect in jurisdiction is found in second appeal, 
it is better to register the decree of the trial Court 
as one of Second Class Sub-Judge rather than as 
one of the District Judge. LP 731 C 21 

Uarnam Singh —for Plaintiff. 

Badri Das —for Defeadaots. 

Judgment .—TMs is a reference under 
S. 100, Punjab Tenancy Act, by the 
Commissioner. Multan Division, recom- 
mending that the decree passed by 
Khan Ali Mohammad, Assistant Col- 


lector. First Grade, Montgomery, in 
revenue suit No. 19 of 1929, on 22nd 
Februarv 1932, be registered m the 
Court of the Subordinate Judge, Second 
Class, Montgomery. The relevant facts 
are that the plaintiff’s father and the 
defendant were co-lessees of certain 
land which belonged to G^ernment and 
had been allotted to the Fisheries De¬ 
partment. The plaintiff^ brought a suit 
against the defendant for rendition of 
accounts relating to the in^me and the 
^expenditure of the land. The suit was 
brought in the Court of the Assistant 
Collector, First Grade Montgomery, and 
was tentatively valued at Rs. 200 toi 
purposes of jurisdiction and payment ot 
£ourt-fee. The defendant raised vanous 
pleas, one of which questioned the juris¬ 
diction of the Revem^ Court to fry the 
suit. The Assistant Collector held tl^t 

the suit was exclusively treble by the 

Revenue Court under S. 77 Liy. 

Punjab Tenancy Act.. On the merits he 
dedded most of the issues in favour of 
^he nlai^ff and passed a decree for 

Rs 2 408-8-6, with proportionate costas 

in ‘ his favour against the 

The defendant’s appeal to the Collector 

was ^rd^lly accepted, the 

hrfiunt being reduced to Rs. 1,605 lu a. 
) ^ties preferred further appals 

to the Commissioner, who aftei certam 
intermediate proceedings which it is 
not necessary to mention here, was of 
•opinion, that the suit was not triable by 
Revenuk Courts. He ^ accordingly 
made a reference to this Court under 

S. 100, Tenancy Act. /i x 

There can be no doubt that Cl. (k), 
ctih-S (3), S. 77 is not applicable to 
Jthb ^se As stated already the suit is 


one for accounts by the son of one co¬ 
lessee against the other, and not by a 
‘“co-sharer in an estate or holding for 
settlement of accounts.” Both counsel 
admit that the parties are not “co¬ 
sharers in an estate or holding” as 
defined in the Punjab Land Revenue 
Act and the suit is therefore not ex-, 
eluded from the cognizance of Civil 
Courts by any provision contained in 
S. 77, Punjab Tenancy Act. Mr. Haj- 
nam Singh on behalf of the plaintiff 
asks me to register the appellate decree 
of the Collector as that of the District 
Judge and urges that the recommenda¬ 
tion of the Collector that the decree of 
the Assistant Collector be registered as 
that of the Subordinate Judge. Second 
Class, should not be accepted Mr. Badri 
Das on the other hand urges tliat the 
suit should be tried de novo. After 
hearing both counsel I am of opinion 
that the recommendation made by the 
Commissioner is eminently reasonable 
and should be accepted. If I were to 
accede to the prayer of the plaintiff 
and register the appellate decree of the 
Collector as tlrat of the District Judge, 
his findings of fact will be final and the 
High Court shall be debarred on second 
appeal from examining the questions of 
fact involved in the litigation. This wiij 
clearly be prejudicial to the defendant. 
The suit has been tried very fully by 
the Assistant Collector and neithei P^^ty 
appears to liave been ^ prejudiced by 
♦he trial in his Court owing to defect of 
iurisdiction. I accordingly accept the 
recommendation of the Commissioner 
and direct that the decree of the Assis¬ 
tant Collector, Montgomery, dated 22ncl 
February 1932, be registered -as that 
of the Subordinate Judge. Second Class, 
Montgomery. The memorandum of ap¬ 
peal filed by the defendant in the Court 
of the Collector shall be returned to 
him for presentation in the Court of 
the District Judge, Montgomery. 

It is agreed by both counsel that in 
the meantime the execution of the de¬ 
cree of the Subordinate Judge, Second 
Class, sltalL not be taken out, provided 
the defendant furnishes security for pay¬ 
ment of the decretal amount in the 
event of his appeal to the District 
Judge being dismissed. Having regard 
to all the circumstances I leave the 
parties to bear their own costs in the 
Court. 

M,N. Order accordingly. 
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Dalip Sikgh, j. 

{JPirvi) 'lltalcar JJas-Kalayan Das —De¬ 
cree-holders—Appellants. 

V. 

{Firm) Jarjan Xatli-Charan Das —Judg¬ 
ment-deli tors—Respondents. 

Misc. Second Appeal No. 1309 of 
1032, Decided on 18th Mav 1933. from 
order of Dist. Judge, Attock, D/- 5th 
May 1932. 

Compromise—Compromise involving future 
payment Question whether compromise 

adjustment depends on intention 
of parties and not on question whether terms 
are to be performed in future or in present 
— Civil P, C. (1908), O. 23, R. 3. ^ 

In the ca^e of a compromise which involves a 
future payment, the question whether the com- 
piomise amounts to an adjustment is not a ques¬ 
tion of the terms to be performed in the future or 
tbe present, but the question is whether parties 
intended to make ihe decree no longer executable 
in whole or in If they did so intend, there 

IS an adjustiuent, if not there is not an adjust- 
ment. -hut in this case, bis Lordship was con¬ 
strained to hold that a compromise involving a 
futuio piiynieat is not an sidjustment as ho was 
bound to follow 1931 G08. [P 732 C 1] 

Shamair Chand —for Appellants. 

Des Maj 2Iahajan and Al. C. Maha- 
jan for Respondents. 

Judgment. —I ani constrained to hold 
in view of the clear words used by the 
Letters Patent Bench in A. /. R. 1931 
L-CiJi. 608, tliat the compromise which 
invohed a future payment was not an 
adjustment. I cannot after giving my 
best attention to the question consider 
tliat my decision is right. To me it 
seems that the question in each case 
IS not a question of terms to be i>er- 
formed in the future or the present, but 
the question is whether the parties in¬ 
tended to make the decree no longer 
executable in whole or in part. If they 
did so intend then there is an adjust¬ 
ment. If not, there is not an adjust¬ 
ment. A contract is not e.xecutory be¬ 
cause terms have to be performed in 
the future. Plowever the decision of 
the Letters Patent Bench binds me and 
bowing to that decision I hold that the 
decree is not adjusted by tliis compro- 
niise. I allow a Letters Patent appeal 
certificate which lias been orally asked 
for by learned counsel for respondent. 
No order as to costs of this appeal. 

K.S. Order accordingly. 
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Shadi Lal, C. j. and Broadwat, J. 

LachhniaJi Das —Appellant. 

V. 

Jaimni Das —Respondent. 

Letters Patent Appeal No. 143 of 
1929, Decided on 16th February 1933». 
from judgment of Addison, J., passed in 
Civil Appeal No. 1621 of 1929, DA 6th. 
November 1929. 

Civil P, C. (1908), Sch. 2, Para. 20—Award 
partitioning joint property including agri- 
cultural land by metes and bounds — Ciyil 
Court has no Jurisdiction to entertain appli¬ 
cation for filing award and for passing de¬ 
cree in accordance therewith—Punjab Land 
Revenue Act (17 of 1887), S. 158 (2) (xvii). 

■\Vhere an award partitioning joint property in¬ 
cluding agricultural land by metes and bounds 
IS made, the' civil Court has no jurisdiction to, 
entertain an application to file the award and 
pass a decree in accordance therewith : AIR 1914 
Lah 296, Bel on. [p 73 a C 21 

Har Gopal—{ov Appellant. 

Ackhru Ram for R. 0. Manchanda and 
S. C. Afanckanda —for Respondent. 

Shadi LaL, C. J. —Two brother, were 
joint owners of certain moveable pro¬ 
perty and immovable property, includ- 
ing agricultural land, referred their dis¬ 
pute as to the partition of the joint 
property to an arbitrator. The arbitra¬ 
tor made an award partitioning the 
joint property by metes and bounds. 
One of the brothers made aji applica¬ 
tion to the Court of first instance asking 
it to file the award in Court 
and to pass a decree in accordance 
therewith. The defendant contested the 
jurisdiction of the Civil Court to en¬ 
tertain the application, and the learned 
Single Judge, from whose order this 
appeal under Cl. 10, Letters Patent, 
has been preferred, held that objection 
to be valid, and decided that the case 
was not cognizable by civil (Courts. 

Now, para. 20, Sch. 2, Civil P. C., 
lays down tliat such an application can 
be entertained only by a Court having 
jurisdiction over the subject-matter . of 
the award. There can be no doubt 
that the award in this case divides,} 
inter alia, agricultural land by metes 
and bounds; and that there was no 
dispute as to the title between the 
parties. The case therefore, comes 
witliin the ambit of S. 158 (2) (17), 
Punjab Land Revenue Act, which en¬ 
acts that a civil Court shall not exercise 
jurisdiction over any claim for parti¬ 
tion of an estate, holding or tenancy, 
or any question connected with,. or 
arising out of, proceedings for parti- 
Uon, not being a question as to title 
in any of the property of which parti-^ 
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tion is sought. In Fazal Din v.. Shah 
Nawaz (1), it was held tiiat an applica- 
tibn to file an agreement for reference 
to arbitration of a dispute about parti¬ 
tion of certain properties including agri¬ 
cultural land could not be entertained 
by a civil Court, as part 
of the agreement related to the 
Agricultural land. The principle of that 
judgment is applicable to the present 
case. 

For the foregoing reasons, I would 
.affirm the judgment of the Single Judge 
and dismiss the appeal witlt costs. 

Broadway, /.—I concur. 

K.s. Apiyeal dism isfied. 

1. AIR 1914 Lah 296=22 I C 381. 


A. I. R. 1933 Lahore 733 

Monroe, J. 

Teja Singh —Gonviefe—Appellant. 

V, 

Emperor —Opposite Party. 

Criminal Appeal No. 1517 of 1932, 
Decided on 19th May 1933, from order of 
^es 9 . Judge, Gujranwala, D/- lObh No- 
•vember 1932. ^ 

Penal Code (1860), Ss. 326 and 304. Part. 2 
—Deceased being aggressor — Accused mak¬ 
ing ferocious attack without knowledge that 
wounds inflicted were likely to cause death-- 
'Conviction must be under S. 326 and not 

under S. 304, Part. 2. 

Where the deceased and his son were the ag¬ 
gressors who made an attack on the accused and 

the accused oven though his life was not in dan¬ 
ger, attacked the deceased with ferocity but had 
•no knowledge that the wounds he inflicted were 

likely to cause death : . . j a aoe 

Held : that the conviction must be 7'^ f? 

-And not under 8. 304, Part. 2. LP ^ 

B. B. Puri^lot Appellant. 

Abdul Bashid —for the Crown. 
Judgment. 

.convicted under S. 3^04 (2) and S. 326, 
Penal Code, for having caused the 
death of Pandit Thakar Das, and for 
having inflicted grievous injury on Chum 
Lai- for the former offence has 
been sentenced to ten 

■imprisonment and a fine ot ^ Ks. £>uo, 
for the latter to five y^rs Rigorous 
imprisonment and a fine of Rs. 100, the 
-sentences of imprisonment to run con 
currently. The accused and the de¬ 
ceased lived in opposite houses in 
Gariakh. a suburb of Gujranwala and 
on the evening of 27th JtiR® 
accused was on the roof of ms house 
■ Mt. Durga Devi, wif« oj 

ceased, was on the roof of her house 
and objected to the accused s lookmg 
in her direction. The accused is a man 
-of 62 of good family with an ex- 
.scellant record and it has not been sug¬ 


gested that if he did look in the direc¬ 
tion of the lady, it was with any im¬ 
proper motive: he objected and in my 
opinion, not without reason, to being 
taken to task by Mt. Durga Devi and 
he returned her abuse. On her hus¬ 
band’s return she made a complaint to 
liim and hot words were exchanged by 
the two men: the accused challenged 
the deceased to go down and settle tlie 
matter: the deceased said that a woman 
had chained the door of Iris house from 
the outside and the accused opened it 
and as the deceased stepped out he 
stabbed him and also his son, Chuni 
Lai who followed him. 

The learned -Sessions Judge came to 
the conclusion that the story against the 
accused as told to him liad been con¬ 
siderably improved as compared with 
tliat originally told to the police And 
I have given the story as accepted by 
the Magistrate. A perusal of the evi¬ 
dence has satisfied me diat the story 
told by the prosecution witnesses cannot 
be accepted as substantially true and it 
is extremely tUfficult to discover vdiat 
part of it ought to be_ acted on. Ihc 
deceased was stabbed in the left Arna, 
the left thigh and in the right hand 
and in the ordinary course none of the 
wounds would have been serious, but 
for the fact that the brachial artery 
was severed: no medical aid was given 
to him for several hours after his in¬ 
jury with the result that he b ed to 
death. Chuni Lai had two small cuts 
on his hands and a few slight abrasions 
caused by friction wth a liard sub¬ 
stance* the doctor Dr. M._ L. Si^, 
(P. W. 2), states that his life was in 
danger for some days which 1 hna 
hard to believe. 

The accused put in a written state¬ 
ment before the Sessions Judge in which 
he admits the scene on the roof: he 
goes on to state that after he and the 
deceased had abused one another the 
deceased invited him to come down to 
have the dispute settled by neighbours: 
he went down and was suddenly at¬ 
tacked by the father and son: he gives 
an account of the fight stating (as is 
true) that he was injured and he says 
that Thakar Das snatched his kirpan 
and had a knife with wliich he woun^ded 
his (the accused’s) hands and Churu. 
Lai tried to strike him with a stick: and 
that in self-defence having recovered 
his kirpan he inflicted injuries on his 
assailants. It is admitted by some of 
the prosecution witnes^s that Chimi 
1^ had the sheath of the ^^cuseds 
kirpan in Ms hand at the end of the 
figM The accused's statement as sup- 
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ported by one witness Mohammad Din, 
(D. W. 1). The statement of the ac¬ 
cused was pur before the two doctors 
who gave evidence: and each knew of 


sonment will be reduced to ten months 
I remit the fines. 

Order accordingly'. 


the injuries that the accused, the de¬ 
ceased and Chuni Lai had received. 
Dr. Sial’s opinion that a consideration 
of tlie injuries showed that it was a 
possibility though remote that the in¬ 
juries to the deceased and Chuni Lai 
were inllicted by the accused in self- 
defence. Dr. A. E. Mathews, (P. W. 1), 
Civil Surgeon at Gujranwala, who con¬ 
ducted the post mortem examination 
and examined the accused’s injuries 
stated that the version of the accused 
was more likely tlian that of the pro¬ 
secution : he was of the opinion that 
the accused deliberately inflicted the 
wounds on the deceased and Chuni Lai. 
Both doctors thought that timely medi¬ 
cal aid would liave prevented the death 
of the deceased. 
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Addison. J. 

Sondii and others — Convicts — Peti¬ 
tioners. 


V. 

Hama —Complainant—Opposite Party. 

Criminal Hevn. No. 1235 of 1932, 
Decided on 22nd December 1932. 

Penal Code (1860). S. 447—Tenant leaving 
properly—Owner’s entry on land and taking 
possession 18 not offence under S. 447. 

The complainant who was a tenant and living 
in the bouse of the accused left the premises 
When the house fell down* The accused entered 
upon the vacant land : 


Held : that he was entitled to do so as owner 
of the land and that no offence was committed bv 
. IP 785 C 2] 

Bishan Narain —for Petitioners. 


I strongly dissent from the views on 
the evidence of Dr. Mathews expressed 
by the learned Sessions Judge. Dr. 
Mathews was a witness for the pro¬ 
secution and had no interest whatever 
in the'result of the case: his opinion 
is entitled to consideration and respect 
and when the case for the prosecution 
as here is largely concocted, it is a 
relief to find even an opinion in which 
some confidence may be reposed. I am 
satisfied from all the circumstances of 
the case that the deceased and his son 
were the aggressors and made an at¬ 
tack on the accused, that the accused 
Iliad no knowledge that the wounds that 
he inflicted were likely to cause death: 
but I find that his life was not in 
danger and that he was not justified in 
attacking the deceased and Chuni Lai 
with such ferocity as he did. 

Accordingly I allow this appeal and 
acquit the accused of an offence under 
S. 304, part 2. I alter his conviction 
for Ms attack on the deceased to a 
conviction under S. 326: I confirm the 
conviction for the assault on Chuni Lai. 

I consider that the sentences awarded 
by the learned Sessions Judge arc out 
of all proportion to the magnitude of 
the offence: and I see no reason for 
awarding compensation to the woman 
who so indiscretely caused the trouble 
and Chuni Lai who is at least as blame¬ 
worthy as the accused. I impose a 
sentence in respect of each offence of 
one year’s rigorous imprisonment, the 
sentences to run concurrently and if the 
term of three months’ solitary impri¬ 
sonment imposed by the Sessions Judge 
Lu l l^een undergone by the accused the 
sentence of one year’s rigorous impri- 


Buni Chand Gupta — for Opposite 
Party. 

Facts. —|-Rama, the complainant alleged 
that he intended to build on a piece 
of land and that the accused had in¬ 
terfered and prevented him from build¬ 
ing and had taken forcible possession 
during the night. The lower Court 
convicted the ax:cused and sentenced 
them to pay a fine as above, and fur¬ 
ther ordered that the possession be 
restored to the complainant through the 
police. The accused filed a revision and 
in the grounds stated: (1) tliat the 
complainant was not in actual and physi¬ 
cal possession of the property and there¬ 
fore S. 447 did not apply; (2) that 
procedure adopted by the lower Court 
in the trial of the case and framing of 
the charge was defective; (3) that the 
lower Court erred in e.xajnining four 
witnesses as Court witnesses after the 
parties had closed their case without 
giving the accused an apportunity to 
cross-examine the witnesses or rebut 
their evidence; and (4) tliat the lower 
Court gave no finding as to the intent 
with which, according to the Court’s 
finding, the accused committed trespass 
and the judgment therefore ought to be 
set aside, and lastly, that the order of 
restoration of possession to the com¬ 
plainant was contrary to law. 

Grounds .—It is admitted by the com¬ 
plainant himself that the land in dis¬ 
pute belongs to the accused. He alleged 
that Ms father and grand-father used 
to occupy the land in dispute and that 
Ms grand-father had built a house on. 
it. He further alleged that this house 
fell down about 2 or 3 years ago and 
that he then left the place and began 
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to live with his cousin. On 18th Janu¬ 
ary 1932 he entered into possession and 
wliile he was in possession the accused 
viz., the owners of the land stopped Mm 
from building the house. The accused 
on the other side produced two rent 
deeds showing tliat Ganga Ram the 
grand-father of the present compLainant 
was a tenant of the ancestors of the 
accused. One deed is dated 1st Septem¬ 
ber 1866 and the other 5th June 1877. 
As both of them are more than 30 years 
old, they are admissible in evidence 
without further proof. The oral evi¬ 
dence is also to the same effect. Two 
out of four Court witnesses, viz., Chau- 
dhri Bharat Singh and Mahbub stated 
that the last occupant of the house was 
Hardewa, father of the complainant, 
and that for the Last 15 to 20 years the 
land remained a vacant site a^d that 
they had not seen the complainant in 
possession. In view of these two old 
rent-deeds and oral evidence it is clear 
that Ganga Ram was the tenant of the 
accused and his possession was per- 


nussive. . , i. ^ 

On the house falling down about 

3 years ago the real owners had the 
right to enter upon the la.nd and take 
possession of it. At the time the pre¬ 
sent complainant was not in possession. 
Admitting the allegation of the com¬ 
plainant to be correct it amounts to 
this that the complainant 2 or 3 years 
after the house fell down, wanted to 
enter upon the land on the basis of his 
old right of tenancy. TMs he could not 
do. Once the tenant had left the pro- 
perty and it was lying vacant the re^ 
owners had a right to enter upon the 
land and take possession. The tenant 
could not again come back after 3 y^rs 
and take possession of the land, ine 
trial Court examined two witnesses on 
behalf of the complainant and three 

on behalf of, the accused but 
n?t being satisfied with ,this evidence 
summoned four Court witnesses. The 
ll^^nTof Bunyad Hussain the Se.cre- 
tarv of the Notified Area Committee 
may be ignored, but out of the remain¬ 
ing three wiitnesses, two of them sup¬ 
ported the accused that the accu^d 
were in possession of this la^d. The 
<iame can also be inferred from the 
judgment of a Civil Court dated 1st 
April 1931> produced by the accused. 

It appears that the Munipipal Com¬ 
mittee of Shahdara ^lenged the 
ownersMp of the accused over this land 
and the accused filed a declaratory slut 
to the effect that they were owners m 
possession. In tMs they were successM 
Agdijist the Coimuittc©# Even if it oe 


assumed that the complainant had taken 
posssession of the land, in my opinion, 
this possession was of an illegal charac¬ 
ter. Once the house fell down and the 
complainant left the premises, the pos¬ 
session of the vacant site was that of 
the owner. In any case there was no 
criminal intention in the mind of the^ 
accused. They were simply claimingj 
the possession in their own right. No 
permanant tenancy was pleaded on be¬ 
half of the complainant. I am therefore 
of opinion that on the facts of this case 
the accused committed no offence and 
that the judgment of the lower Court 
is wrong. Accordingly I foi*w^ard tliis 
record to the High Court with the re¬ 
commendation that the judgment of the 
lower Court be set aside and posses¬ 
sion of the. land restored to the ac¬ 
cused. 

Note. —The fine has already been 
paid. 

Order. —For reasons given by the 
Additional District Magistrate, I accept 
the revision, set aside the convictions 
and sentences, as well as the order 
giving possession to the complainant. 
The fines, if paid, will be refunded and 
possession will be restored to the ac¬ 
cused. 

K.S. Hevision accepted. 
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Dalip Singh, J. 

Fakir Chand —Defendant—Appellant. 

V. 

Khushi Bam —Plaintiff—Respondent.. 

Second Appeal No. 1767 of 1932, De¬ 
cided on Sth May 1933. 

Xort—MaWeious pro«ecution — Vexatious^ 
prosecution for resistance to execution—Sub¬ 
sequent unconditional withdrawal of appli¬ 
cation—Action for damages lies. 

The defendant brou}:ht an application against 
plaintiff to have the latter prosecuted for resist¬ 
ance to execution by the defendant, in execution 
of a decree against plaintiff’s brother. The pro¬ 
ceedings came to a close on the parties making 
statements Plaintiff stated that he had no ob¬ 
jection to the attachment of bis broihor’s property 
and defendant gave up the proceedings regarding 
the alleged resistance offered by plaintiff Sub¬ 
sequently plaintiff brought a suit for damages 
for malicious prosecution. It was found that tbe- 
defendant had acted maliciously and withoni 
reasonable and probable cause : 

Seld : that the prosecution which was vexations 
and not bona fide implied malice, that there was 
an unconditional withdrawal by the defendant 
and that an action for damages for malicious- 
prosecution did lie : AIR 1922 Cal 145, Rel on. 

LP 786 C 2J 

Achkru Bam —for Appellant. 

Fakir Chand and Badri D<m — for Res¬ 
pondent. 
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Jiidgnient. —Fakir Chand, defendant, 
in tills case had obtained a decree 
against one Hem Raj. In execution of 
that decree Fakir Cliand, defendant, 
pointed out a shop occupied by Khushi 
Ram, brother of Hem Raj, for purposes 
of attachment. Khushi Ram stated that 
the shop was Ms own and that any 
attachment of the said shop would be 
illegal. The bailiff reported that Khushi 
Ram had no objection to the attachment 
of Hem Raj’s property, but objected to 
the attachment of Ms own property. 
Fakir Cliand, defendant, applied to the 
Court that KhusM Ram had offered 
resistance to the bailiff' and he urged 
that Khushi Ram and Hem Raj were 
members of the same joint Hindu family 
and that the two shops were joint. 
The Court issued process on Khushi 
Ram, and proceedings continued for 
sometime and then, according to the 
evidence of Lala Dhirt Ram, counsel for 
KhusM Ram in that case, at the sug¬ 
gestion of the Court, the parties made 
statements. Khushi Ram stated that he 
had no objection to the attachment of 
Hem Raj’s shop situate in Imliwala 
Bazar. Defendant, Fakir Chand, stated 
•that he gave up the proceedings re¬ 
garding the alleged resistance offered 
by KhusM Ram. Thereafter KhusM Ram 
brought the present suit against the 
defendant. Fakir Cliand, for Rs. 200 
by way of damages for malicious pro¬ 
secution and expenses incurred in de¬ 
fending the same. 

The trial Court came to the conclu¬ 
sion that the plaintiff had no locus 
standi and he could not bring a suit 
for damages. It also held that no 
malice was proved and that therefore 
the plaintiff had no case. It accord¬ 
ingly dismissed the suit. On app^l the 
learned District Judge held that the suit 
was one for damages for a vexatious 
claim and not for malicious prosecu¬ 
tion, but that the defendant had acted 
maliciously and without reasonable and 
probable cause and that the statement 
■of Lala DMrt Ram, (P. W. 4). did not 
mean that KhusM Ram had agreed not 
to bring an action for damages. He 
therefore accepted the appeal and gave 
•a decree for Rs. 85 damages to the 
plaintiff with proportionate costs. 

On second appeal it is contended, 
firstly, that the application made by the 
defendant, Fakir Chand, did not by 
itself constitute an actionable wrong. 
The Court as a matter of fact made no 
complaint and there was no such da¬ 
mage to person, (i. e. reputation) pr 
property, as to constitute legal damage 
in the eye of the law or wMch could not 


be compensated for by costs. Certain 
rulings were cited holding that a civil 
action does not constitute an action¬ 
able cause for damages in a suit. Next, 
it was contended that, even if an action 
lay, whether for malicious prosecution 
or for abuse of judicial process, it is 
necessary for that proceeding to have 
terminated in favour of the plaintiff in 
the present suit and the proceedings 
in the previous application had not 
Terminated in^ favour of the plaintiff, 
either by judicial decision or by un¬ 
conditional withdrawal, but had termi¬ 
nated in a compromise, and that there¬ 
fore the foundation of the action in the 
present case did not arise. In reply 
the learned counsel for the respondent 
contends that the suit was one for da¬ 
mages for malicious prosecution and 
that the word “prosecution” is wider 
than the sense in which it is usually 
employed in the Criminal Procedure 
Code and Naraindra Nath Dey v. Jotish 
Chandra (1) was cited in support of 
the proposition. That case is almost on 
all fours with the present case and, 
agreeing with it, I would hold that an 
action did lie in the circumstances nf 
tMs case. The learned District Judge 
found as a fact that the prosecution was 
vexatious and was not bona fide. This, 

I tMnk, clearly implies malice. 

The only point therefore necessary to 
consider is whether the application ter¬ 
minated by way of compromise or in 
substance was an unconditional with¬ 
drawal on the part of the defendant. 
After considering the matter and the 
evidence of Lala DMrt Ram I consider 
that on the whole the District Judge 
is right in coming to the conclusion 
that in substance there was an uncon¬ 
ditional withdrawal by the present de¬ 
fendant of the application to have the 
plaintiff prosecuted for illegal resist¬ 
ance to execution. KhusM Rani’s posi-^ 
tion, as is clear from the bailiff’s report, 
remained the same throughout. He 
never objected to the prop>erty of Hem 
Raj being attached. He had maintained 
that Ms shop was separate. In the s(^ 
called compromise re-literated tMs 
position, and the decree-holder, the pre¬ 
sent defendant, then stated that he 
withdrew the proceedings. I therefore 
consider that the learned District Judge 
was correct and I dismiss tMs appeal 
with costs. 

K.S. Appeal dismissed. 

~1. A I R 1922 Oal 145=67 I 0 705=49 Cal lOM- 
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DALIP StNGH, J. 

Jaswant Bam —Plaintiff — Appellant. 


V. 

Jasstc Bam and others —Defendg-nts— 
Eespondents. 

Second Appeal No. 1851 of 1932, De¬ 
cided on 16th May 1933, from decree of 
Dist. Judge, Multan, D/> 17th August 
1932. 

(a) Hindu Law — Alienation — Manager—■ 
Legal necessity—Joint family propeity mort* 
.gaged—Subsequent sale to mortgagee-'Alienor 
or bis legal representative cannot challenge 
validity of mortgage on ground of legal neces¬ 
sity by considering that only equity of re¬ 
demption had been sold and that proportion 
.should be judged after leaving out amount 
^ue on mortgage. 

Where a manager of a joint Hindu family mort¬ 
gages the property and tiio same ‘is subsequently 
sold to the mortgagee partly in lieu of mortgage 
•debt, the alienor or his legal representative can¬ 
not challenge the validity of the mortgage on 
.ground of legal necessity by inviting the Court to 
consider that only equity of redemption had been 
-sold and that proportion of consideration for 
legal necessity should be judged after leaving out 
amount due on mortgage. The mortgage is 
either good or not good, and it cannot first of all 
•be held to be bad and then held to form a good 
part of the consideration for the sale. 

LP 73S c n 

(b) Hindu Law — Alienation — Manager — 
Alienation accepted by members of family— 
Third persons cannot challenge it. 

An alienation by karta of a joint Hindu family 
is not void but only voidable at the instance of 
the members of the family. If they accept the 
Alienation no third party has any right to chal¬ 
lenge it. LP 738 0 1] 

M. L. Puri and S. L. Puri~~iot Ap¬ 


pellant. 

Badri Das —for Respondents. 

Judgment .—On 22nd April 1929, 
•Sham Das, as manager of a joint Hm-- 
du family, consisting of himself and 
his two minor brothers, executed a 
deed of mortgage for Rs. 825 in fa¬ 
vour of the plaintiff. On 14th Decem-- 
ber 1929, Sham Das executed a deed 
of -exchange in respect of the house 
imder mortgage. The price of the house 
was fixed at Rs. 2,000 and the h<^se 
to be given in exchange to Sham Das 
E.S. 1,500 was made up of Rs. 956-4-0 
was priced at Rs. 500. The remaining 
principal and interest due on the pre¬ 
vious mortgage, Ks. 14 due as 
rent, as the previous mortgage was 
with possession, Rs. 464 due on a 
bahi account . to the plamtiff, and 
Rs. 65-12-0 to be paid before the sub- 
registrar. The defendant, Sham Das, 
refused to register the deed when pre- 
jaented for jregistratioii and the plain- 
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tiff was obliged to have the deed com¬ 
pulsorily registered, which he did some¬ 
time in April 1930. In the meantime 
on 23rd December 1929 Sham Das 
and his mother, Menghi Bai. sold tlie 
same house to defendant, Jassu Mai. 
and delivered possession to him in con¬ 
sideration of Rs. 2,500, Rs. 956 were 
left with the vendee for payment to 
the plaintiff on the prior mortgage, 
Rs. 500 were paid before the sub¬ 
registrar and it was alleged that about 
Rs. 900hadbeen paid at home. The pre¬ 
sent plaintiff, after having lus deed 
compulsorily registered, brought the 
present suit for possession of tno house 
which had been sold to him. He made 
the alienors and Jassu Ram, the se¬ 
cond vendee, parties to the suit. Va¬ 
rious defences were raised which need 
not now concern us, but the trial Court 
decreed the suit holding that Sliam 
Das was the karta of the joint Hindu 
family, that the deed in favour of 
the plaintiff had priority over the deed 
in favour of Jassu Ram and that there 
was sufficient necessity proved for tJte 
sale to the plaintiff. 

The alienors did not appeal from this 
decree, but Jassu Ram, the second 
vendee, appealed to the learned Dis¬ 
trict Judge, who accepted the appeal, 
holding that the transaction as between 
the alienors and the plaintiff was not 
a fair one though tliis plea had not 
been raised previously at all and also 
that the necessity for the alienation 
to the plaintiff had not been proved. The 
plaintiff has come in second -Appeal, 
and it is urged on his behalf, first, 
that Jassu Ram could not raise the 
question of necessity at all, wliich was 
a matter wholly between plaintiff 
and the alienors, and secondly, tlaat, 
(even if he could do so, so far as 
the mortgage was concerned, Jassu 
Ram by withholding tliat amount had 
acknowledged the validity of the mort¬ 
gage and therefore could not challenge 
its necessity. That if the said mort¬ 
gage was admitted then obviously there 
was necessity for the sale and the 
small amount which the trial Court 
liad held to be not proved for neces¬ 
sity was not sufficient to set aside 
the sale. In reply Jassu Ram con¬ 
tended that he could raise the ques¬ 
tion of necessity, as he stood in the 
shoes of the alienors, that he coidd 
also challenge tlie validity of tlte prior 
mortgage because qua the plainti^ it 
was an alienation to the plaintiff mm- 
self but qua Jassu Ram it was a 
debt due to a third party aad that'the 
proper way of judginif tBe antount 
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which was not held proved for neces¬ 
sity was to consider that only the equity 
of redemption had been sold and the 
proportion should be judged after leav¬ 
ing out the amount due on the mort¬ 
gage. The last argument seems to me 
to involve a contradiction. The mort¬ 
gage is either good or not good and 
it cannot, first of all, be held to be 
bad and then held to form a good 
part of the consideration for the sale. 
It seems to me very doubtful whether 
Jassu Ram could raise any question 
of necessity. An alienation by a karta 
of a joint Hindu family is not void 
but only voidable at the instance of the 
members of the family. If they accept 
the alienation no third party has any 
right to challenge it. However at any 
rate it seems to me clear that Jassu 
Ram by withholding the amount of the 
mortgage furnished the best of all 
proofs that the prior mortgage was 
for necessity and was valid, and if this 
is so, as the mortgage was accumlating 
interest, there was a necessity for the 
previous alienation to the plaintiff. 
Moreover this mortgage was not con¬ 
tested before the trial Judge at all. 

It is unnecessary to enter into the 
question of proportion once the neces¬ 
sity for the sale is proved. I may 
say however tliat, though possibly cer¬ 
tain items were fictitiously entered to 
swell the amount of consideration, I 
tliink that the greater portion of the 
consideration was actually paid or was 
due for previous debts. I therefore ac¬ 
cept the appeal, set aside the order 
of the District Judge and give the 
plaintiff a decree for possession of the 
house on condition of his paying the 
alienors Rs. 65-12-0 as agreed to, and 
delivering possession of the hou^ 
priced at Rs. 500. The costs of tMs 
appeal and the api>eal before the Dis¬ 
trict Judge will be paid by Jassu Ram 
to the plaintiff-api>ellant. 

v.B. Appeal allowed. 
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Bhide, J. 

Hai Singh and another Defendants^™ 
Appellants. 

V. 

Man Singh and others — Plaintiffs— 
Respondents. 

Second Appeal No. 1837 of 1932, 
Decided on 8tb May 1933, from decree of 
Dist. Judge, Delhi, D/- 26th July 1932. 

(a) Civil P. C. (1908), S. 11 — Might and 
ought—Res judicata is not confined to S. 11 
—Revenue Court having exclusive jarisdic- 


tion—Finding operates as res judicata in civil 
Court. * 

The principle of res judicata is not confined to- 
the provisions of S. 11 and is applicable when the- 
finding of the Revenue Court is a matter in 
which it had exclusive jurisdiction. [P 739 C 2] 

P and iS were indebted to M and entered into 
a settlement with him by virtue of which they 
agreed to execute a bond for Rs. 1,000 in favour 
of M and also got some land mutated in favour 
of one R. Mutation was sanctioned by the re¬ 
venue authorities in favour of R, although ac¬ 
cording to the allegations of P and S the transac¬ 
tion was benami, R instituted a suit in the Re* 
venue Court for the ejectment of P and S as his 
tunants and obtained a decree against them. P 
and S instituted a suit for a declaration that th& 
mortgage in favour of P was a benami transac¬ 
tion and that the decree for ejectment obtained 
should not affect their rights : 

Held : that it was not open to P and 8 to dis¬ 
pute the position of R as his landlord and as a 
result ho could not also question the validity' of 
the mortgage. [P 740 C 13 

(b) Practice—New point. 

A point not taken up in the grounds of appeal 
but patent on the record was allowed to be argu¬ 
ed. [P 739 Cl] 

Shamair Chand and M. C. Sud — for 
Appellants. 

5. C. Manchanda — for Respondents. 

Judgment. —The rhaterial facts giv¬ 
ing rise to this second appeal may 
be briefly stated as follows: 

Phul Singh and his brother, Chand- 
gi, were indebted to Piare Lai and 
Prabhu Lai, Mahajans, and entered into 
a settlement with them by virtue of 
which they agreed to execute a bond 
for Rs. 1,000 in. their favour and also 
.got some land mutated in favour of 
one Sheo Singh. The mutation was- 
reported to be as that of a mort¬ 
gage for a sum of Rs. 15,000, but^ 
according to the allegations of ^ the. 
plaintiff, the mortgage was fictitious 
and was really to be intended to be: 
for the benefit of the Mahajans. The 
revenue authorities refused to sanction, 
the mutation in connection with the 
mortgage on the ground that the trans¬ 
action was intended to defeat the pro¬ 
visions of the Punjab Alienation of 
Land Act. The mortgagee took no 
steps to enforce his rights. In 1923 
the Maliajans obtained a decree against 
Phul Singh and Chandgi for the sum 
of Rs, 1,900 and the same land, which, 
was reported as mortgaged in favour 
of Sheo Singh*in 1918, was again 
mortgaged in favour of Ranpat, son. 
of Sheo Singh. On this ocoesion, muta¬ 
tion was sanctioned by the revenue 
thorities in favour of Ranpat, although 
according to the allegations of the 
plaintiff this transaction was also be¬ 
nami. In 1930 Ranpat transferred his 
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mortgage rights to Rai Singh and 
Dhan Singh. These men instituted a 
suit in the Revenue Court for the 
cjectm^t of Phul Singh and Cliandgi 
as their tenants, and obtained a de¬ 
cree against them. Subsequently, 
Chandgi transferred Ms rights in the 
land to Phul Singh, and Phul Singh 
instituted the present suit for a de¬ 
claration that the mortgage in favour 
of Ranpat was a benami transaction 
and was void inasmuch as it was in¬ 
tended for the benefit of the Mahajans, 
that the transfer of mortgagee rights 
by Ranpat conferred no title on Rai 
Singh and Dhan Singh in the circum¬ 
stances and that the decree for eject- 
frnent obtained against the plaintiff 
should also not affect Ms rights. 

The suit was dismissed by the trial 
Court but on appeal the learned Dis¬ 
trict Judge held that the transaction 
of mortgage in favour of Ranpat was 
proved to be benami and invalid and 
granted the plaintiff a declaration to 
that effect. At the same time he made 
a reference to the Deputy Commis¬ 
sioner under S. 9 (3), Punjab Alien¬ 
ation of Land Act, for revision of the 
terms of the mortgage. From tMs de¬ 
cision Rai Singh and Dhan Singh have 
preferred a second appeal, three points 
having been raised on their behalf, 
viz: (1) That the finding of the learn¬ 
ed District Judge that the mortgage 
in favour of Ranpat was benami was 
erroneous. (2) That the appellants 
were protected by virtue of the prin¬ 
ciple laid down in S. 41, T. P. Act, 
inasmuch as they purchased the mort¬ 
gagee rights in good faith from Ran¬ 
pat who held ostensibly a good title. 
(3) That the question of the validity 
of the mortgage must be treated as 
res judicata inasmuch as the relation- 
sMp of landlord and tenant was not 
disputed in the ejectment suit in the 
Revenue Court. With regard to the 
first point, the finding in question seems 
to me to be clearly a finding of fact 
latnd there are no good grounds for in- 
■terfering in second appeal. 

The second point also cannot help 
the appellants inasmuch as the learn¬ 
ed District Judge has found that the 
appellants had not proved that they 
were bona fide transferees for good 
consideration, and this finding again 
being one of fact, is final for the 
purpose of this app^. The third point 
however appears to be important. This 
point was not taken up in the grounds 
of appeal, but, it seems to me to be patent 
OL the record and I therefore allowed 
be argued; The fact that the 

V ' 



appellants obtained a decree for the 
ejectment of the plaintiff in a Revenue 
Court is stated in the plaint itself 
and the plaintiff has sought for a de¬ 
claration that the decree should not 
affect Ms rights. The decree is based 
on the assumption that the relationsliip 
of landlord and tenant subsisted bet¬ 
ween the parties. If tMs relationship 
were disputed and was found not to 
subsist, the Revenue Court could not 
have granted any decree for ejectment 
at all. But tMs relationsMp was apparent¬ 
ly not disputed in the Revenue Court. 
TMs relationship in its turn was found¬ 
ed on the appellants’ position as mort¬ 
gagees. The appellants could claim to 
be landlords of Phul Singh and Chand¬ 
gi only on the strength of the mort¬ 
gagee rights in the land, wMch they 
had purchased from Ranpat. It was 
open to Phul Singh and Chandgi to 
plead in the Revenue Court that the 
mortgage in favour of Ranpat was be- 
nami and was void inasmuch as it was 
intended to defeat the provisions of 
the Punjab Alienation of Land Act; but 
tMs plea was, for some reason or 
other, not taken. The question for con¬ 
sideration in these circumstances^ is 
whether it is now open to Phul Singh 
to take up that plea in the present 
suit. 

The contention on behalf of the 
appellants is that Phul Singh, having 
failed to take the plea in the Revenue 
Court, the matter must be taken to 
be decided against him in the Revenue 
Court, and the finding of the Re¬ 
venue Court in the suit for ejectment 
in wMch it had exclusive jurisdiction 
operated as res judicata. In support 
of tMs contention reliance has been 
placed on A. /. /?• 1932 Oudh 199 
iF. B.)\ A. /. R. 1932 Lah. 623 
and Hamath Singh v. Sri Ram (1), 
The learned counsel for the respon¬ 
dents urged that the present suit not 
being cognizable by the Revenue Court 
which tried the suit for ejectment, the 


>rovisions of S. 11, Civil P. C., can- 
lot apply. But it has been held by 
heir LordsMps of the Privy Coun- 
:il that the principle of res judicata 
s not confined to the provisions of 
5. 11, Civil P. C: cf. Ram Kir pal Sakai 
r. Mt. Rapkuari (2), Hopk v. Admi- 
iistrator General of Bengal (3) and 
Sahib Zadi Be gam v. Muhammad Umar 
(4). In view of the authorities cited 

1. AI Ell926"Oudh“348=93 fO lU, 

2. (1868) 6 All 269=111 A 87 (P 0). 

8. A I B 1921 P O 11=60 I 0 681^46 IA 187— 

48 Oal 499 (P C). ^ 

4 A1 B1926 Lah 608=96 I 01002=8 ttfah 
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above I am of opinion that the prin¬ 
ciple is applicable, to the circumstances 
of the present case and the finding 
of the Revenue Court in a matter in 
which it had exclusive jurisdiction ope¬ 
rates as res judicata. I therefore hold 
that it was not open to the plaintiffs 
to dispute the position of the appel¬ 
lants as his landlords, and as a re- 
jsult he cannot also question the va- 
llidily of the mortgage in favour of 
the appellants in the pre¬ 
sent case. The plaintiff ’s suit must con¬ 
sequently fail. I accordingly accept the 
appeal and dismiss the plaintiff’s suit. 
But in view of all the circumstances 
1 leave tlie parties to bear their costs 
throughout. 

K-K. Appeal accepted. 

A. I. R. 1933 Lahore 740 

Jai Lal and Abdul Rashid, .TJ. 

l\[t. Ishar Kaur —Plaintiff—Appellant. 

V. 

Amar ITaih and others —Defendants— 
Respondents. 

Second Appeal No. 2787 of 1928, 
Decided on 1st .Tune 1033. 

Succession Act (1925), Ss. 211 and S07 — 
Whole of self-acquired property bequeathed 
in favour of widow constituting her residuary 
legatee—She is entitled as executrix to re¬ 
cover debts due to deceased. 

A poison bequeathed the whole of his self-ac¬ 
quired property to his wife subject to certain be- 
quo-sts in favour of his children. The widow was 
f?ranted probate. She was the residuary legatee 
under the will and as the executrix sued to re¬ 
cover debts duo to her deceased husband : 

Held : that she as executrix was his legal re¬ 
presentative for all purposes, that all the property 
vested in her and that in the absence of any res¬ 
triction imposed upon her by the will she was en¬ 
titled to recover the debts due to her deceased 
hu.sband. [P 740 C 2] 

J. L. Kapur —for Appellant. 

Jal Lal. J. —The dispute in the pre¬ 
sent appeal relates to the amount due 
to Kirpa Ram as mortgagee from 
Abdulla. Kirpa Ram died leatdng a 
will dated 25th April 1924, whereby 
he bequeathed the whole of his estate 
to liis \vidow Mt. Ishar Kaur subject 
to certain bequests mentioned in that 
will ill favour of his cliiidren by Mt. 
Isliar Kaur. He stated in the will that 
the whole property bequeathed by liim 
was liis self-acquired property. Probate 
of this will was granted to Mt. Isliar 
ICaur. It appears tliat subsequently there . 
was a dispute between Mt. Ishar Kaur 
and Amar Nath, son of Kirpa Ram, 
by another wife, who claimed that the 
proi>erty was ancestral and the will was 
invalid. A compromise was effected and 
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Rs. 4,000 were given to Aniar Nath, 
who relinquished his rights, if any, in 
the estate of his father in favour of 
his step-mother and her sons, and the 
amount in dispute in- this appe^ was 
expressly mutated in the name of Jiwan 
Lal, a brother of Amar Nath. The 
appellant, Mt. Ishar Kaur, instituted 
a suit that she was entitled to realise 
the rent of the mortgage money from 
Abdulla and her right was denied by 
Amar Nath. The trial Judge gave her 
a decree, but the District Judge on 
appeal dismissed the suit holding that 
the will in favour of Mt. Ishar Kaur 
did not confer on her any powers to 
collect the amount in dispute. He in 
fact proceeded to hold that the will was 
silent as to her power to ^ell or alienate 
any property or to collect any debts. 

As I have already stated, the will 
constituted Mt. Ishar Kaur the resi¬ 
duary legatee of her husband Kirpa 
Ram and a probate of the will was 
granted to her. Under S. 211, Succes¬ 
sion Act, an executor of a deceased 
person is his legal representative for 
all purposes, and all the property of 
tJie deceased person vests in liim as 
such. In tlie case of Hindus, Maho- 
medans, Buddhists, Sikhs or Jains or 
any exempted person, however an 
exemption is made ^vith regard to the 
property of the deceased which would 
otherwise have passed by survivorship 
to some other person. It having been 
found in this case that the property in 
dispute was self-acquired of Kirpa Ram 
the exemption does not come into opera¬ 
tion. Mt. Ishar Kaur therefore as an 
executrix is the legal representative of 
Kirpa Ram for all purposes and the 
whole of his property vests in her as 
such. Under S. 307 of the same Act 
an e.xecutor in the case of a Hindu, 
Mahomedan, Buddliist, Sikh or Jain or 
an exempted i>erson lias the power to 
dispose of the property of the deceased 
subject to any restriction which may 
be imposed in this behalf by the will 
unless the Court has granted him the 
permission notwithstanding the restric¬ 
tion. There are no restrictions imposed 
by the will in this case, therefore Mt. 
Ishar Kaur is entitled to recover the 
debts due to the deceased Kirpa Ram 
as an executrix. Her suit therefore 
should have been decr^d. I would 
therefore accept this appeal and, set¬ 
ting aside the decree of the District 
Judge, restore that of the trial Judge 
with costs throughout. 

Abdul Rashid, J .—I agree. 

. K.s. Appeal accepted. . 


Ishar Kaur v. Amar Nath (Jai Lal, J.) 
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Dial Singh and others —Defendants— 
Appellants. 

V. 

Davindar Singh and others —Plaintiffs 
—Respondents. 

Second Appeal No. 3168 of 1927, De¬ 
cided on 10th May 1933, from decree of 
Addl. Dist. Judge, Lyallpur, D/- 30th 
August 1927. 

(a) Mortgage —* Possession not given to 
mortgagee as stipulated in mortgage-deed—■ 
Suit for possession by mortgagee — One of 
mortgagors residing out of British India for 
considerable time between date of suit and 
date of mortgage—Such period can be deduct¬ 
ed for purposes of limitation as against such 
mortgager—Limitation Act (1908), S. 13. 

Where possession is not given to the mortgagee 
as stipulated in the mortgage-deed and one of 
tho mortgagors resides out of British India for a 
considerable period between the date of mortgage 
and date of suit, such period can be deducted in 
computing limitation for a suit for possession by 
the mortgagee as against such mortgagor. 

(.P 741 C 31 

(b) Limitation Act (1908), S. 20 — Cheque 
signed by debtor and accepted by creditor 
duly honoured Payment is sufficient for 
purposes of S. 20. 

Where a cheque signed by the debtor is accept¬ 
ed by the creditor and is subsequently honoured 
for the purpose of S. 20 the payment must be 
deemed to have been made by the debtor and it 
must further be deemed to appear in his hand¬ 
writing by virtue of bis signature and writing on 
the cheque : 4 2 Cal 1043; A J R 1931 Sind 28 
and AIB 1930 Pat 372, Melon; 1 PR 1897 ; 9 
Mad 271 and 19 All 307, Dias from. [P 742 C 1] 


against tliem. The mortgage was with 
possession and it was stipulated that if 
any rent be realized by the mortgagee 
the same should be credited in payment 
of the interest and the excess or deficiency 
in the balance sliall be adjusted. The 
learned Judge has found that posses¬ 
sion of the mortgaged property was 
not given at the time of the mortgage 
to the mortgagee as stipulated in the 
mortgage-deed of 5th October 1904. 
That being so, and in the absence of a 
different date being mentioned in the 
mortgage-deed for passing of posses¬ 
sion, the limitation against the mort¬ 
gagee must be deemed to run from 5th 
October 1904. The suit was instituted 
on 16th March 1923, and the only 
question raised on this second appeal 
is that the suit is barred by time. 
The respondent, on the other hand, 
claims exemption from the ordinary 
period of limitation on three grounds: 
(1) that Tirath Singh, one of the defen¬ 
dants, resided outside British India for 
a considerable time and if that time is 
deducted from the time that has elapsed 
between the date of the deed and the 
date of the suit, the plaintiffs’ suit 
would be within time, that is to say, 
the defendant Tirath Singh has resided 
in British India for less than twelve 
years. The District Judge has found 
that this assertion of the plaintiff is 
correct that Tirath Singh has resided 
in British Inida for less than tw'dve 
years between the date of tl^ mortgage 
Ind the suit. This is a finding of fact 
which cannot be attacked on this secrnid 
appeal. I would accordingly hold that 


ad 211 and A uavi.JJtssjrom. appc<ii. / , 

(c) Limitation Act (1908), S. 20 -Po..e..i.n the suit IS not barred as against Tirath 


Stipulated to be given to mortgagee and mort¬ 
gagee entitled to appropriate rent towards 
interest— Mortgagee not taking possession 
under mortgage-deed—Mere receipt of rent 
from tenants of mortgaged property by morl- 
gngec not savo liniitatiofi. 

Where in a mortgage-deed posseesion is stipu¬ 
lated to be given to the mortgagee and the mort¬ 
gagee is entitled to credit towards interest any 
xa&t realised from the mortgaged property, but 
the mortgagee is not given possession, mere re- 
eeipt of rent by the mortgagee from tenants of 
the mortgaged property does not save limitation 
under ,8. 20 as the condition ’as to possession 
finder ^he'moitgage-'deed is not satisfied and as 
no IfitereBt dan be held to have been paid by the 
siortgAgors to the mortgagee. [P 742 0 2] 




Badri Das~“for Appellants. 

Mehr Chand Mahajan — for Respon¬ 
dents. 

JOi Lal, /-—This second appeal is 
by the defendants, mortgagors, eight in 
mher. A decree for i>os5essK)n of 

property 


second ground, for exemption 
claimed by the plaintiffs is that a cheque 
for Rs. 1,400, was given by Chatar 
Singh, father of Kesar Singh, one of the 
appellants, and was accepted by the 
mortgagee and duly cashed in the Bank. 
It is claimed that the payment of 
Rs. 1,400 by means of the cheque must 
be deemed to be a payment of principal 
to the creditor which appears in the 
hand-writing of the person making^ the 
same as contemplated by S- 20, Limi¬ 
tation Act. The learned District Judge 
following Bachattar Singh v. Jagannam 
(1), Mackenzie v. Thiruvengadathaii (4) 
and Ramchandar v. Chandi Parsh^d 
(3), has held that the payment of tJie 
amount by means of a cheque does ?iot 
in law amount to payment of m<mey 




1. (1897) 1 P B 18,97. 
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which appears in the hand-writing- of 
the person making the same. Theautho- 
rities relied upon by the District Judge 
support his view, but the discussion in 
them is meagre and the view taken in 
^hcse cases is opposed to a number of 
subseciuent authorities, e. g., in Kedar 
Nath V. Dinobandhii Sah (4) and 
Chotinnal Tirith Das v. Rupchand 
Raghunath Das (5), and in A. /. R. 
1930 Pat. 372. Tltis view was taken 
after a discussion of cases relied upon 
by the appellants. It was held in those 
cases tliat where a cheque is accepted 
by a creditor and is subsequently hon¬ 
oured, for the purpose of S. 20 the 
payment must be deemed to have been 
made by the debtor and it must further 
be deemed to appear in Ms hand-writ¬ 
ing by virtue of Ms signature and 
writing on the cheque. In my opinion 
this is the correct view of the law on 
the subject and I would hold that the 
payment Rs. 1,400 saves limitation as 
against Chalar Singh and consequently 
against Ms son Kesar Singh. 

The tMrd ground on wMch exemp¬ 
tion from limitation has been claimed 
and has been allowed by the District 
Judge as against all the defendants is 
the payment of interest as such. The 
view of the learned Judge is that as it 
is provided in the mortgage-deed that 
the creditor is entitled to appropriate 
any payment first towards interest and 
then towards principal, and as in this 
case the payments made by the debtors 
were appropriated by the creditor in 
that manner, S. 20, Limitation Act, 
applies. TMs view of the District Judge 
appears to me to be erroneous. Mr. Mehr 
Chand on behalf of the respondents 
claims that the conclusion of the learn¬ 
ed Judge on tMs question must be taken 
as a finding of fact. That however is 
not so, because the District Judge has 
found that possession of the mortgaged 
property was never given to the mort¬ 
gagee by virtue of the mortgage-deed. 
It is no doubt provided in the mort¬ 
gage-deed that any amount realised by 
the mortgagee as rent of the property 
shall be first credited toward interest, 
but that the condition would have come 
into operation only if the mortgagee 
liad taken possession of the mortgaged 
property under the mortgage-deed. A 
witness produced by the plaintiffs stated 
that he had paid some moneys to the 
credit of the plaintiffs’ account on be¬ 
half of the mortgagorsand these moneys 
he had recovered from the tenants of 
4. (1915) 42 0al 1043=31 I C 626. 

6. A I R 1931 Sind 28=129 I 0 909=26 SLR 

360. 


the mortgaged property. The state¬ 
ment as it stands is vague, but even if 
it be assumed that he had recovered the 
rents from the tenants,^ then it must be 
held t.hat he recovered them at a time 
wlien the property was in possession of 
the mortgagors. Therefore the condition 
in the mortgage-deed as to the appro¬ 
priation of rent towards interest did not 
come into operation. The District Judge 
has held that the mortgagee had not 
been in possession of the mortgaged 
property and the relationsMp of land¬ 
lord and tenant did not come into 
existence either between- the mortgagee 
and the mortgagors or between the 
mortgagee and the tenants of the mort¬ 
gagors. TMs is a finding of fact which 
operates against the respondents. In 
my view therefore no interest as such 
can be held to have been paid by the 
mortgagors to the mortgagee and there¬ 
fore the latter is entitled to clairrl 
exemption on tMs ground. 

The result is that tMs appeal must 
be accepted and the decree of the 
District Judge modified to tMs extent 
that there will be a decree for posses¬ 
sion of a one-fourth share in the pro¬ 
perty in suit in favour of the mort¬ 
gagees against Tirath Singh and Kesar 
Singh, defendants, with proportionate 
costs. The suit as against the other 
defendants shall be dismissed. There 
will be no order as to costs in favour 
of the defendants as against whom the 
suit has been dismissed. 

Abdul Rashid, J. —I agree. 

K.S. Appeal accepted. 

A. I. R. 1933 Lahore 742 

Tbk Chand and Coldstream, JJ. 

Punjab National Bank, Ltd., Delhi~* 
Defendant—Appellant. 

V. 

Nanneh Mal-Janki Das and another—^ 
Plaintiffs—Respondents. 

First Appeal No. 2554 of 1929, De¬ 
cided on 15 th March 1933, from decree 
of Senior Sub-Judge, Delhi, D/- 2lBfe 
August 1929. 

Interest—Fixed deposit by joint family firm 
—Deposit for six months—Interest to cease— 
Deposit receipt to be presented duly endorsed 
to prevent loss of interest—Disputes between 
members of firm—Notice by Bank to return 
receipt duly endorsed net replied — Suit by 
member of firm for deposit amount with in¬ 
terest—Plaintiff held not entitled to interest 
either on equitable grounds or by way 'of 
damages. 

On 17th April 1926 B acting as manager of the 
joint family firm placed a lakh of rupees in fix^ 
deposit in the Bank. The deposit was for six 
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moiktbs and to carry interest at 6 per cent and 
'was subject to six months’ notice of withdrawal. 
Such notice was givei;i at the time of deposit and 
this was noted on the receipt given by the Bank 
to B, on which it also recorded that the deposit 
was repayable on 17th October 1926 after which 
date it would cease to carry interest, A memo¬ 
randum printed on the receipt stated that the 
receipt must be presented, endorsed by the de¬ 
positor, before any payment could be made there- 
•on and receipt Intended to be renewed should be 
^sent in on due date to prevent loss of interest. 
Before the period of deposit lapsed B quarrelled 
with his nephew, N a member of the joint 
family firm, and on the 2nd October lawyer sent 
a letter to the Bank cautioning the Bank not to 
pay, transfer or otherwise deal with the money 
deposited in the Bank by the firm, which money 
belonged to N jointly with the other proprietors 
of the firm. On the 9th October, the Bank gave 
notice on the usual form to the firm intimating 
that the deposit would fall due for repayment on 
17th October 1928 and asking to be informed whe¬ 
ther the firm wished to withdraw the money or 
oontinue to keep it in fixed deposit. The notice 
requested that in any case the receipt should be 
■endorsed and returned, and pointed out that in¬ 
terest would cease from the date on which the 
deposit became repayable. No reply was sent to 
this notice. On 11th March 1927 B for the first 
time wrote to the Bank with reference to the de¬ 
posit. He asked the Bank to renew the deposit 
assuring the Bank that a signature on the receipt 
by N was not necessary in view of the terms of 
the agreement to refer to arbitration. The Bank 
replied that they had been prohibited from deal¬ 
ing with, the firm's deposits without N's consent 
and pointing out that no renewal request had 
been made by JB in spite of notice. They declined 
to renew the deposit. Having failed to recover 
the deposit, B on 7th February 1929 instituted 
Against the Bank a suit to recover Rs. 1,16,875 
being the sum deposited with interest. He also 
Asked for future interest : 


Held: that by the terms of the contract made 
between the firm and the Bank the deposit wa® 
"to cease to bear interest on 17th October 
that no repayment or re-deposit was to be made 
•unless the receipts were presented at due date to 
prevent loss of interest.’ The Bank were bound 
•to hold the money at call after due date and re¬ 
pay it on presentation of the receipt so endorsed 
is to bind all the old partners or their repr^n- 
tatives, and were not at liberty to deal with it as 
they chose best and thus lay themselves open to 
possible claims for damages because they bad 
5ealfc with it in a manner which one of the part¬ 
ners considered disadvantageous to himself. Ibe 

•taking of a loan, did not necessarily imply a pro¬ 
mise to pay interest. There had been no wrong¬ 
ful or ppjust retention of money and no fraud 
And no rule of equity in regard to interest could 
liave any application. There' being no stipula- 
-blon (or interest after due date in the contract 
beiween the parties, and interest not being re- 
^verible under the Interest Act or payable 
Pindet the statutory law, all B could recover, had 
the Bank been proved to have retained his money 

. wrongly* would have-been damages on the basis 
if proved loss resulting from breach <?£ contract. 
' Le Bank fulfilled their contract with the firm 
“ im they were ready tof^^turn their 



money and it was B who was responsible for the 
loss of interest. [P 745 C 2; P 746 C 1] 

Jagan Nath Aggarwal and Har Gopal 
—for Appellant. 

Manohar Lai and Ghiranjiva Lai Ag^ 
garxval —for Respondents. 

Coldstream, S .—On 17th April 1926 
Banarsi Das acting as manager of the 
joint family firm, Nanneh Mal-Janld 
Das of Delhi placed a lakh of rupees 
in fixed deposit in the Punjab National 
Bank, at Delhi. The deposit was for 
six months and to carry interest at 6 
per cent and was subject to six months 
notice of withdrawal. Such notice was 
given at the time of deposit and this 
was noted on the receipt given by the 
Bank of Banarsi Das, on which it also 
recorded that the deposit was repayable 
on 17th October 1926, after which date 
it would cease to carry interest. A me¬ 
morandum printed on the receipt stated 
that the receipt must be presented, en¬ 
dorsed by the depositor, before any 
payment could be made thereon and re¬ 
ceipt intended to be renewed should 
be sent in on due date to prevent loss 

of interest. . 

Before the period of deposit lapsed 
Banarsi Das quarrelled with his nephew 
Rai Sahib Lala Nanak Chand, also a 
member of the joint family firm, and 
on 2nd October Rai Sahib Nanak 
Chand’s lawyer sent a letter to the 
Bank cautioning the Bank not to 
transfer or otherwise deal with the 
money deposited in the Bank by the fir^ 
which money belonged to R^ bamb 
Nanak Chand jointly with the other 
proprietors of the firm. On 9th October, 
the Bank gave notice on the usu^ 
form to the firm intimating that the 
deposit would fall due for repayment 
on 17th October 1926, and asking to 
be informed whether the firm wished to 
withdraw the money or continue to k^p 
it in fixed deposit for 3, 6, 9, 12 
or 18 months. The notice requested that 
in any case the receipt should be en¬ 
dorsed and returned, and pointed out 
that interest would cease from the date 
on which the deposit became repay¬ 
able. No reply was sent to this notice. 

On 22nd December 1926, Banarsi 
Das, Rai Sahib Nanak Chand and the 
other members of the firm 
and family executed an ag¬ 
reement to have th^r 

perties partitioned by an arbitrator, 
on 31st of the same month Rai ^nij> 
Nanak Chand again addres^d the Bank 
requesting th« Bank to withhold 
ment of the firna’s money 
pending the arbitrator's award. Wm 
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tills letter was sent an extract from the 
reference to the arbitrator, para 7 of 
v/hicii stated that until partition the 
business and dealings'of the family would 
continue as before, but until comple¬ 
tion of the partition the arbiti-ator was 
authorised to make suitable arrange¬ 
ments for carrying on the business. A 
tliird letter was sent to the Bank by 
Rai Saliib Nanak Chand on 9th March 

1927. asking the Bank not to pay 
or cash any cheque drawn in favour 
of the fi rm unless it was signed by 
liiin. 

On 11th March 1927, Banarsi Das 
for the first time wrote to the Bank with 
reference to tlie deposit. He asked the 
Bank to renew the deposit assuring 
the Bank tliat the signature on the re¬ 
ceipt by Rai Sahib Nanak Chand was 
not necessary in view of the terms 
of para 7 of the agreement to refer 
to arbitration, a translation of which 
was enclosed with the letter, (P. 5). 
To tliis the Bank replied tliat they 
had been prohibited from dealing with 
the firm s deposits without the Rai 
Saliib’s consent and pointing out that 
no renewal request liad been made by 
Banarsi Das in spite of notice. They 
declined to renew the deposit. A few 
days later the Bank received a letter 
dated 16th March from Banarsi Das’s 
^wycr asking it to pay the money to 
Banarsi Das _ as managing partner of 
the firm within a week or to issue a new 
fixed deposit receipt. The Bank again 
declined to act without authority given 
by all the partners of the firm. The 
arbitrator delivered an award in two 
portions on 8th and S9th August 1927, 
one of the provisions being that a 
lakh of rupees was to be pa id out of 
the firm’s money in deposit with the 
Bank to Banarsi Das in accordance 
with an agreement between tlie family 
recorded in the reference to arbitration. 
It was not stated that this lakh was 
to be the money deposited on 17th 
April 1926, As the award was not ac¬ 
cepted by Banarsi Das, Rai Sahib 
Nanak Cliand applied for an order that 
the p.wards be filed in Court and a’ 
iclecrcc passed on them. The Senior 
Subordinate Judge, Delhi, on 27th July 

1928, upheld Banarsi Das’s objection 
tliat the two awards were not en¬ 
forceable as neither was complete. On 
27tli November 1928 Rai Sahib Nanak 
Chand again warned the Bank that 
any payment by it to either party 
would be made at the Bank’s respon¬ 
sibility. 

Having failed to recover the de¬ 
posit Banarsi Das on 7th February 
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1929, instituted against the Bank the 
suit from which this appeal arises to 
recover Rs. 1,16,875, being the lakh 
deposited with interest. He also asked 
for future interest. For the Bank it 
was pleaded that the existing dissen¬ 
sions between the members of the firm 
justified their refusal to pay the de¬ 
posited money to Banarsi Das who had 
not replied to their letter sent before 
repayment became due asking for in¬ 
structions, ^ and had refused to tender 
the deposit receipt duly endorsed, 
while on the other hand they had been 
prohibited by Rai Sahib Nanak Chand 
to repay the money. The Bank was pre¬ 
pared to repay the deposit with in¬ 
terest up to 16th October 1926, pro¬ 
vided a valid discharge was given. The 
fixed deposit receipt was signed by 
Banarsi Das and ;Rai Sahib Nanak 
Chand and the Bank deposited the prin¬ 
cipal amount and interest to due date 
in the Chartered Bank. 

The learned Senior Subordinate 
Judge decided that although there had 
been disruption of the joint family 
firm probably in August or September 
1926 and certainly in December 1926,. 
the change of relationship of its menir- 
bers inter se did not affect the rela¬ 
tions of the “firm with tlie world out¬ 
side”. He further held that in the 
present case Cl. 7 of the agreement 
to refer to arbitration (to which refer¬ 
ence has been made above) showed that 
the business and dealings of the family 
were to continue as before, and that 
as Banarsi Das had been carrying on 
the business as manager, the Bank 
ought to have acted on his instructions 
notyvdthstanding Nanak Chand’s pro¬ 
hibition. In view, however, of Banarsi 
Das’s omission to demand repayment 
on due date, and his delay in asking' 
for a renewal of the deposit, the learned 
-Subordinate Judge considered that 
“some latitude should be given to tli& 
Bank”. In allowing interest at 6 per 
cent by way of damages he accord¬ 
ingly deducted the amount of interest 
payable for two months and granted 
a decree for Rs. 1,15,875, that is to 
say Rs. 12,875 more than the sum 
which the Bank had been ready to 
pay. Against this decree this Bank has- 
appealed through Mr. Jagan Nath. 
Aggarwal who contends that the Bank 
was under no obligation to return the 
money deposited or transfer it to any 
other account bearing interest after 
notice of disruption had been given by 
one of the partners, and that interest 
should not have be^ awarded, there 
having been no statutory demand under 
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the Interest Act or any stipulation 
making interest payable after due date 
no damages having been proved. 

So far as I xipdcrstand his judgment 
the learned Subordinate Judge lias held 
that a Bank was justified in not repay¬ 
ing the money or in renewing the de¬ 
posit on due date, there being no in¬ 
structions to do this and no retuni 
of the deposit receipt. As regards its 
obligation to renew the deposit later 
his judgment is not clear. First he has 
held that the Bank was bound to act 
on the instructions given by Banarsi 
Das on 11th March 1927 because, ac¬ 
cording to the autliorities found appli¬ 
cable Banarsi Das was entitled to give 
a valid release on behalf of the firin. 
But in granting interest he has not 
excluded the whole period between the 
due date and 11th March. Nor has he 
based his award of interest on any 
proof of damages, or on any implied 
(promise to pay interest, for, as he 
remarks, no such promise could be im¬ 
plied from trade, usage or other cir¬ 
cumstances. His decision is that interest 
should be awarded “in equity” 

“ because tbe deposit was made for getting in» 
terest and tlie Bank did not pay or renew the re¬ 
ceipt as it misjudged its position.” 

But if this was good reason for 
granting interest he ought surely to 
have awarded interest for the whole 
period after due date. Mr. Manohar 
Lai in replying to appellant’s coun¬ 
sel has admitted that he cannot support 
the lower Court’s judgment in so far 
as it lays down that the Bank was 
bound to renew the dep>osit becau^ 
Banarsi Das could have given a vaUa 
release on behalf of the firm. The 
authorities for the proposition tl^teach 
partner in a business has implied au¬ 
thority to act for the others in the 
management of that business do not 
justify the conclusion that after dis¬ 
ruption one of them who acted pre¬ 
viously as manager can appre^nate part 
of the firm’s property for himself or 
deal with it in a marmer contrary to 
the wishes of the others. By March 
1927 the Bank had been 
anfermed of the disruption and 
been again . and again warned 
ndt ’ to' deal with the firm’s money 
without the consent of Nanak ^Chand. 

terms of reference made it clear 
that Banarsi Das could no longer a<^ 
as manager without the consent of other 
-persons who had been his partners and 
paxa 7 of the terms of reference qer-. 
f taiAly did not empower any debtor to 
I upon the ins tmetionsj given by 
Sanatsi' Das. la..view of; Manohar 


Lai’s admission tliis part of the case 
requires no further consideration and’ 
it becomes unnecessary to discuss the- 
rulings cited by the lower Court in. 
support of his decision. 

Mr. Manohar Lai first argues that 
the Bank, being in pjossession of the 
firm’s money, were bound to deal witb 
it to the best advantage of the firm 
either by renewing the deposit or- 
placing the money in current account 
bearing interest. So far as the first al¬ 
ternative is concerned the argument not 
only proceeds on the presumption that 
the Bank was a person in a fiduciary 
position or acting as trustee or mort¬ 
gagee or agent, for wliich there is riio 
basis whatever, but overlooks (as the 
lower Court appears to have done) 
the essential facts that by the tei*ms 
of the contract made between the firm 
and the Bank the deposit was to cease 
to bear interest on 17th October and 
that no repayment or re-deposit was 
to be made unless the receipts were 
presented at due date “to prevent loss 
of interest”. Obviously the Bank were 
bound to hold the money at call after 
due date and repay it on presentation 
of the receipt so endorsed as to bind 
all the old partners or their represen¬ 
tatives, and were not at liberty to deal 
with it as they chose best and thus 
lay themselves open to possible claims 
for damages because they had dealt 
with it a manner which one of the part¬ 
ners considered disadvantageous to him¬ 
self. As regards the second alter¬ 
native it was never contended at the 
trial that the Bank ought to have put 


the money into a current account carry¬ 
ing interest. It is not shown that cur¬ 
rent accounts in this Bank carried in¬ 
terest without an agreement to this ef¬ 
fect. On the contrary the evidence is- 
that the Bank paid interest on current, 
accounts “if opened and run regularly”. 
The taking of a loan does not necessari¬ 
ly imply a promise to pay interest. 
Ultimately Mr. Manohar Lai has been: 
forced to fall back on the contention 
that his client was properly awarded, 
interest on equitable grounds. Here he 
cdtes Mafmmnuidin Abdul Gaffur Row- 
ther V. Harnida Bibi Amal (1). The- 
decision in that case (that even in. 
cases where payment of interest is not 
justified under the Interest Act interest, 
{may be allowed on broad equitable 
principles) was, however, dissented from* 
in Nc^cfuippa Kou^tdan v. itiichaihartt 
(2), where it was he ld by another 

1 AIR 1919 Mad I6f=52 I O 605=42 Mad 661*. 

2 AIB 1980 Mad 727=127 I C 630=68 Mad649.. 
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Bench of the same Court that apart 
from the Interest Act the law in India 
may be taken to be the same as in 
England where, in^ order to invoke a 
rule of equity, it is necessary in the 
first instance to establish the exis¬ 
tence of a state of circumstances 
wliicli attracts the equitable juris¬ 
diction, as, for example, the non-per- 
formancc of a contract of which equity 
can give specific performance. In the 
present case there has been no wrong¬ 
ful or unjust retention of money and 
no fraud, and no rule of equity in 
regard to interest can liave any appli¬ 
cation- 

The conclusion is that there being 
no stipulation for interest after due 
date in the contract between the 
parties, and interest not being recover- 
!able under the Interest Act or payable 
'under the statutory law, all that the 
j plaintiff could recover, liad the ap¬ 
pellant been proved to liave retained 
his money wrongly, would have been 
damages on the basis of proved loss 
resulting from breach of contract. In 
tliis case the appellant fulfilled his con¬ 
tract with the firm to whom he was 
i ^ways ready to return their money and 
it was the plaintiff himself who was 
responsible for the loss of interest. 
He took no notice of the Bank’s re¬ 
quest for instructions regarding the dis¬ 
posal of the money before due date. It 
would have been easy for Banarsi Das 
to obtain Nanak Chand’s signature on 
the receipt and renew the deposit or 
re-invest the money pending the re¬ 
sult of the partition proceedings. 
Banarsi Das admits that Nanak Chand 
asked him to join with him and take 
the money from the Bank when the 
•award was delivered, but he refused to 
do this, and he also admits that he 
never asked Nanak Chand to sign the 
receipt. The inference is justified that 
he was endeavouring to procure the 
money for himself or deprive Nanak 
Chand of control over it. 

For all these reasons the decree of 
the Subordinate Judge appears to me 
to be wholly unjust and indefensible 
from any point of view. I would accept 
the appeal accordingly and dismiss the 
suit with costs throughout, the costs 
to be calculated on the amount in dis¬ 
pute between the parties, namely, Rupees 
12,875, and not, as in the lower Court’s 
•decree, upon Rs. 1,15,875. 

Tek Chand J /.—I agree. 

R.K. Appeal accepted. 
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Bhide, J, 

Abdul Rahman and others — Defen¬ 
dants—Appellants. 

V. 

Mt. Ishar Kattr and others — Plaintiffs 
—Respondents. 

Misc. First Appeal No. 1211 of 1932, 
Decided on 13fch January 1933, from 
order of First Class Sub-Judge, Lahore, 
D/- 1st June 1932. 

(a) Civil P. C. (1908), Sch. 2, Para. 20— 
Several pending suits referred to arbitration 
without^ applying to Court for reference to 
arbitration—Award cannot be made rule of 
Court under para. 20. 

Several suits were pendiug between the parties 
when the dispute was referred to arbitration \ but 
the parties did not apply to the Court for refer¬ 
ence to arbitration. The arbitrators gave the 
award and an application was made to file the 
award and pass decree in accordance therewith: 

Held : that the award cannot be made a rule 
of the Court under para. 20, Sch. 2, Civil P. O,, 
even though the parties had the intention to 
withdraw the suits later on : AIR 1922 Lah 
369, Dw/; 115 PR 1912 and AIR 1927 Bom 
665, Ref. (P 747 0 2] 

(b) Estoppel—Failure to raise point of law. 

Mere failure to raise a point of law cannot 

operate as estoppel. [P 747 0 2] 

(c) Jurisdiction — Parties cannot confer 
jurisdiction. 

Parlies cannot confer jurisdiction on a Court 
even by mutual consent. [P 747 0 2] 

Mohammad Amin Khan —for Appel¬ 
lants. 

Mehr Chand —for Respondents. 

Judgment. —The parties to this ap¬ 
peal had a number of cases pending 
in different Courts, when on 25th August 
1929, they referred the matters in dis¬ 
pute to three arbitrators for decision. 
The arbitrators gave an award the next 
day. In consequence of the award appli¬ 
cation was made for withdrawal of an 
appeal which was pending in this Court, 
though eventually an order was pass¬ 
ed therein by Dalip Singh, J., with the 
consent of counsel for both the par¬ 
ties that a decree be passed in terms 
of the award. The other suits are also 
said to have been withdrawn. 

On 16th February 1930, an appli¬ 
cation was made on beh^f of the 
respondents to the Subordinate Judge 
First Class, Lahore, tmder para. 20, 
Sch. 2, Civil P. C., for the filing 
of the award. Certain objectionB were 
raised by the api)ellants, but these 
were rejected after inquiry and even¬ 
tually an order was passed that the 
award be filed and a decree passed^ in 
terms of the award. From this decision 
the present appeal has been preferred. 
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The sole point which the learned coun- 
.sel for the appellants lias raised is 
tha^ as the reference to arbitration was 
matle during the pendency of suits, 
in which the same matters were sub- 
judice, but without intervention of 
the Courts concerned, the award could 
aiot be filed under para. 20, Sch. 11, 
Civil P. C. The learned counsel’s con¬ 
tention is that it was incumbent on 
the parties to apply to the Courts 
in which the suits were pending for 
reference to arbitration and follow the 
procedure laid down in paras. 1 to 
T6 of the said schedule and as this 
was not done the award could not be 
made a rule of the Court under 
para. 20 of the schedule. In support 
•of this contention, counsel has relied 
on Dhcn Singh v. Khan Singh W 
a Division Bench ruling of the Pun¬ 
jab Chief Court, in which the subject 
has been discussed exhaustively. 

The learned counsel for the respon¬ 
dents has not attempted to cUHenge 
the correctness of the law as laid down 
ijiDhanSinghv. KhanSingh (1), which 
isinaccordancewiththeview recently ta¬ 
ken by a Full Bench of the Bombay 
High Court in Chamhasappa Gum- 
shantoppa v. BasaUngaya (2), but 
lias urged: (1) that the point was 
iiever taken in the Court below 
Ijeing a mixed question of law and 
•STts should not he allow¬ 

ed to be raised for the first time 
in this appeal and (2) that 
pellants are now estopped from chal¬ 
lenging the validity of 
they accepted it before Dahp Sinfh. 

T at the hearing of the appeal which 
irks pending in this Court and agr^d 
to - a decree being passed m terms 
thereof in that appeal. As regards the 
'first point, it is true that the point 
was ^t ^en» up in the Courts be¬ 
low, but it seems to be patent on 
I the facts appearing on the record. Tl^ 
lacreement to refer to arbitration it- 
mentions clearly that there were 
a number of cases pendmg with re¬ 
gard to the subject-matter of tlw re¬ 
ference. The learned counsel i^ged ti^t 
-the parties intended to with^aw the 
-suits and that if the point had be^ 
raised in the Courts bel-ow, would 
Hiave •been able to prove this fact. 
Blit even assuming that the partes had 
^dh intention, that would not, I th^, 
affect the decision of this pomt. T.he 
fact remains that litigation was pend¬ 
ing when the refere nce to arbitration 

(19121 116 P B 1918=16 I O 140. ^ 

-V X B 1927 666—105 1 0 616*^61 Bom 
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was made and thie mere intention to 
withdraw the suits later on seems to 
be immaterial. The learned counsel has 
referred to /ai Narain Babu Lai v. 
NaraJn Das Jaini Mai (3), but I am 
unable to see that the ruling sup¬ 
ports the contention of the learned 
counsel in this respect. 

The second contention of the learn¬ 
ed counsel also does not seem to have 
force. No authority has been cited that 
mere failure to raise a point of law 
can op)erate as estoppel. In the pre¬ 
sent instance, the law-point involves 
a question of jurisdiction and goes’’ 
to the root of the case. The contention 
of the learned counsel for the ap¬ 
pellants is that the learned Subordinate 
Judge had no jurisdiction at all to 
entertain the application under para. 20 
as reference had been, made durmg 
the pendency of the suits. It is a well 
established proposition that parlies can¬ 
not confer jurisdiction on a Court even 
by mutual consent. I am therefore of 
opinion that this objection also can¬ 
not prevail. The fact that the res¬ 
pondents accepted the award before 
Dalip Singh, J., might help the res¬ 
pondents to have it enforced in some 
other manner but it seems to me that 
the award cannot be made a rule ot 
the Court under para. 20, of the said 
schedule of the Civil Procedure Code 
I accordingly accept the app^ and 
set aside the order of the learned 
Subordinate Judge, but as the objec¬ 
tion raised by the appellants ^ is a 
technical one and has been raised at 
a late stage, I direct them to pay 
the costs of the respondents. 

V s. Appeal accepted. 

3. A I B 1922 Lah 8C9=09 I C 588=3 Lah 2967 
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Jai liAii AND Abdul Rashid, JJ. 

Mi, Shibbi —Plaintiff—Appellant. 


V. 

Jodh Singh —Defendant—Respondent, 
Second Appeal No. 2657 of 1928, De¬ 
cided on 9th May 1933, from decree of 
Diet. Judge, Ambala, D/- 20fch Septem¬ 
ber 1928. ^ ^ 

(a) Hindu Law — Maintenance — of 

maintenance of wife is in abeyance during 
unchastity but revives when such disquaiifi" 


cation ceases. 

The claim of a wife for maintenance is a re¬ 
curring right which may be In abeyance during 
her unchastity and may revive on the CMsation 
of this disqualification : 89 Mad 653 and aZB 

1924 Cal 864, Bel on. , , IP ^ 

(b) Limitation Act (1908), Arts. 

129—Suit for maintenance—Article which la 
in h* iipphcd eaplained. 
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Article 129 is intended to apply to cases where 
the status of a person on the basis of which 
ttaintonanco is claimed is denied and the person 
inter alia wants to establish that status: but 
where such status is not denied Art. 128 applies: 
15 Bom 135 and 2G Mad 291. Ref. [p 749 0 1] 

Btshan Xath —fer Appelianfc. 

J, X. Agrjarwal —for Respondent. 

Jal La!, J. —Mt. Sliibbi, widow of 
Gurdit Singh, instituted a suit againsit 
her step-son, Jodh Singh, for posses¬ 
sion of onc-third share in certain land 
left by her husband in lieu of her 
maintenance or in the alternative for 
a casli allowance by way of m ai n- 
tcnance. This suit was defended on 
the grounds that it was barred by 
time, that the plaintiff was not en¬ 
titled to maintenance because she was 
not chaste, that the plaintiff had waived 
her rights and that her husband had 
depri\ed her of such rights. The Se¬ 
nior Subordinate Judge held that un- 
chasiity had not been established, that 
the suit was not barred by time, that 
there was no waiver by the plain¬ 
tiff of her rights and tliat there was 
no other obstruction in her way to 
obtain a decree for maintenance. He 
fixed Rs. 400 per annum as the pro¬ 
per amount of maintenance for the 
plaintiff and granted a decree for the 
amount due to her at that rate from 
June 1928. This amount was charged 
on property mentioned in the judgment 
and decree of the Senior Subordinate 
Judge. From tliis decree the defendant 
appealed to the District Judge and 
repeated the objections which he had 
raised in his defence in the trial 
Court and the plaintiff filed cross-ob¬ 
jections in so far as the decree award¬ 
ed her maintenance from June 1928 
and claimed that she should have been 
given maintenance from the date of 
the death of her husband. 

An objection was raised before the 
District Judge that the cross-objections 
were not maintainable but was over¬ 
ruled. On the defendant’s appeal the 
District Judge held that the suit was 
barred by time by virtue of Art. 129, 
Limitation Act, and also of Art. 128. 
He however agreed with the trial Court 
that unchastity of the plaintiff had not 
been proved and tliat Rs. 400 per 
annum was the proper amount of main¬ 
tenance as fixed by the trial Court. 

. At the same time he found that tlie 
defendant had already agreed to pay 
Rs. 10 per mensem as maintenance 
to the plaintiff to which in spite of 
the question of limitation she was en¬ 
titled. He accordingly reduced the 
amount of maintenance to Rs. 10 per 


mensem payable from June 1928. 
Against this decree the plaintiff has 
lodged this appeal and the defendant 
has also filed an appeal so far as 
the decree for maintenance at Rs. lOt 
per mensem is concerned. 

With regard to the defendant’s ap¬ 
peal, it seems to me that the learned 
District Judge was in error when he 
granted a decree on the basis of the 
so-called admission by the defendant. 
A reference to the record shows that 
the defendant was examined as a wit¬ 
ness and when he was cross-examined 
by the plaintiff’s counsel he said that 
if so ordered by the Court he would 
be prepared to give Rs. 10 per men¬ 
sem which was adequate for the main¬ 
tenance of the plaintiff. He however 
did not abandon his objection to the 
right of the plaintiff to be maintained 
out of the estate of her husband or 
as to limitation. Under these circum¬ 
stances, in my opinion, no decree on 
the so-called admission of the defen¬ 
dant should have been granted against 
him. 

As to the appeal by the plaintiff 
I am of opinion that the view of the 
learned District Judge that the suit 
was barred under Art. 129, Limito- 
tion Act, is erroneous. In the first in¬ 
stance the plaintiff has not expressly 
claimed any declaration of her right 
to be maintained out of the estate of 
her husband, on the other hand, her 
claim is . for possession of 

immovable property left by her 

husband or in the alternative for 

piaintenance in the form of cash al¬ 
lowance to be fixed by the Court. Se¬ 
condly, the District Judge has held 
that Art. 129 operates as a bar in the 
way of the plairitiff by virtue of cer¬ 
tain proceedings under S. 488, Cri- 
tninal P. C., which were taken by the 
plaintiff against her husband in the 
Court of a Magistrate. Those pro¬ 
ceedings terminated on 25th February 
1909, and as the husband had asserted 
that his wife was unchaste the Ma¬ 
gistrate declined to grant her main¬ 
tenance. It was contended befoie 
the learned District Judge, and 
also before us that this de¬ 
nial by her husband of her right 
to maintenance made it incumbent 
on her to establish her right within 
twelve years from 25th February 1909. 
The claim to maintain in such 
however is a recurring right which 
may be in abeyance during the 
chastity of the wife and n^y re^ve 
on the cessation of this disqualifica¬ 
tion. There is authority in support ot 
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the proposition that it revives when 
the unchastity ceases, e. g., Satyahhama 
Y, Keshavacharya (1). As remarked 
by the Calcutta High Court in A. 1. 
R. 1924 Cal. 364, the cause of ac¬ 
tion for maintenance accrues from time 
to time according to the \vant and 
•exigencies of the person entitled. 

In this case the learned District 
Judge has found that the plaintiff was 
not unchaste at the time when she 
instituted the suit at any rate. In fact 
his finding is that she never was un- 
cliaste. Moreover, it seems to me that 
Art. 129 is intended to apply to cases 
.where the status of a person, on the 
basis of which maintenance is claimed, 
is denied. The Article reads as fol¬ 
lows : 

“ By a Hindu for a declaration of bis right to 
‘maintenance’, and the period provided is 12 
Tears from the data when the right lis denied. 

Raon V. Bala (2) and Ratnaim- 
sari V. Akilandammal (3) cited by 
Jagan Nath on behalf of the resi^n- 
dent, do not appear to support him 
because it appears from an examination 
of these cases that the status of the 
respective plaintiffs had been denied 
and the suit in each case was inter 
alia to estabUsh that status. In view 
of the above discussion, I am of opi¬ 
nion that this suit was not har^d 
by time and was governed by Art. 
Limitation Act. I would therefore ac¬ 
cept the appeal by the plaintm ^d, 
setting aside the decree of the Dis- 
trict Judge, restore that of the Senior 
Subordinate Judge. This course is ne¬ 
cessary because the plaintiff in ^ ner 
CTounds of appeal has not clauned 
that she is entitled to 
tenance from the d^e of the 
death of her husband as she had 
ed in her plaint. She merely contested 

the finding of the 

"her suit was barred by tune. The ap- 
^Uant will get her costs throughout 
:Kainst the defendant-respondent. In 
tnew of the above it necessarily fol¬ 
lows that the defendant’s appeal be¬ 
comes infructuous but it must formally 
be accepted. No order as to costs of 

that api>eal. 

Abdul Rashid, /.—I agree. 

Appeal accepted. 


i. (1916) 89 Mad 658=29 I 0 397. 
4;'(1'891) 16 Bom 186. 

(1903) 26 Mad 291=18 M L J 27 
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Tek Ghand and Ooddstream, .TJ, 
Punjab Co-operative Bank Ltd., Lahore 
—Defendant—Appellant. 

V. 

Hari Singh and others — Plaintiffs — 
Bespondents. 

First Appeal No. 1969 of 1929, Deci¬ 
ded on 22nd March 1933, from decree of 
First Class Sub-Judge, Lahore, D/- 20th 
June 1929. 

Civil P. C. (1908), O. 1, R- 8—"Nume¬ 
rous persons." 

“ Numerous persons" does not mean ‘persons 
capable of being ascertained ZZ Cal 905 and 
AIR 1920 Cal 245, Rel on ; 20 Gal 397, held 
not good law. [P 751 C 1) 

Sj? (b) Civil P, C. (1008), O. 1, R. 8—Formal 
order recording permission is not necessary— 
Permission can be inferred from proceedings. 

It is not not necessary under the law that per¬ 
mission should be e5:presBly recorded. Permis¬ 
sion may bo inferred from the proceedings in the 
trial Court. 

Plaintiffs instituted a suit for ‘themselves and 
the whole of the Zamindar Sabha, Lahore.’ 
They also filed an application under 0. 1, R. 8, 
asking for leave to sue in a representative capa¬ 
city, the trial Judge after getting such informa¬ 
tion as he could from the plaintiffs’ counsel ac¬ 
tually caused to be published in a newspaper a 
notice purporting to be under that rule ; 

Held : that in these circumstances the mere 
omission to pass a formal order granting sanction 
could not vitiate the decree : 21 Cal 180 ; A 7 B 
1924 Cal 998 and AIR 1922 All 16 

(c) Civil P. c. (1908), O. I, R. S—Is.ue of 

proper notice is mandatory. 

The issue of a proper notice and its service 
either personally, or by public advertisement, on 
the persons concerned is an indispensable preli- 
mioiry to the trial of the suit under 0 1 
■R ft [P 751 C 2j 

Vid) Civil P. c. (1908). O. 1. R. 8 and 

5 99 _Suit instituted for self and Zamindfir 

Sahha—Sabha consisting of 70 members—No 
notice issued to them or to members gene- 

_Notice on eight named persons of which 

three not mentioned in proceedings — No 
mention about asking or giving of permission 
under O. 1, R. 8—Notice published in English 
newspaper—Members not knowing English— 
Notice and its service held not proper—Irre¬ 
gularity vitiated whole proceedings. 

The plaintiff instituted a suit for themselves 
and on behalf of Zamindar Sabha. The Sabha 
consisted of at least 70 members, but no notice 
was issued to them or to the members of the 
Sabha generally but to eight named persons only, 
of which three were not mentioned in the pro¬ 
ceedings book. The notice did not state that the 
plaintiffs had asked for, or had been granted, 
permission to suo as representatives of the Zamin- 
dac Sabha. It merely stated that the three plain¬ 
tiffs had instituted a suit against the defendants, 
and called upon the eight persona to appear m 
person in the Court ; i. z 

Held : that thU notice did not fulfil the w- 
nuimmente of B. 8 #^her in letter or 
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The insertion of the notice in a newspaper pub¬ 
lished in English and having little or no circula¬ 
tion among the class of persons to which the mem¬ 
bers of the Sabha belonged, could not be said to 
be effective service in accordance with the provi¬ 
sions of O. 1, R. 8. No proper notice was issued 
under R.. 3 nor was it duly served on the persons 
concerned. An irregularity of this kind vitiated 
the entire proceedings in the lower Court and 
could not he condoned under S. 99 : 25 Gal 1021; 

A I n 1922 All 16 {FB) and A 7 J? 1925 Cal 547, 
XUl on, [P 751 C 2; P 752 G 1] 

Gohind Das and Madan Gopal —for 
Appellant. 

M. L. Sethi for .T. G. Sethi and Shaukat 
Dai —for Eespondents. 

Tek Chojtd, J .—This appeal arises 
out of a suit instituted by Hari Singh, 
Arjan Singh and Natlia Singh, plain¬ 
tiffs, “for themselves and on belialf 
of the whole Zamindar Sabha, La¬ 
hore,” against Nand Kishore, defendant 
1, and the Punjab Co-operative Bank, 
Limited, Lahore, defendant 2, for re¬ 
covery of Rs. 5,170, i. e., Rs. 4,700 
as principal and Rs. 470 as interest by 
way of damages. The allegations in the 
plaint were that certain zamindars of 
Lahore district formed a sabha, known 
as the Lahore District Zamindar Sa¬ 
bha, and the defendant 1 was its pre¬ 
sident. The sabha collected certain sums 
of money for carrying out its objects, 
and a part of this money was deposited 
in current account with the defendant 
bank. It was alleged that on or about 
1st October 1925, a sum of Rs. 4,700 
was embezzled out of the amount in 
deposit with the defendant bank by 
means of a cheque wliich had been 
drawn by defendant 1 and Kundan 
Singh and Khushal Singh, the two 
other operators, in favour of one Dina 
Nath. Along with the plaint an ap¬ 
plication under O. 1, R. 8, was pre¬ 
sented by the plaintiffs stating that 
the Zamindar Sabha, on whose behalf 
the plaintiffs had brought the suit, was: 

‘ a very big body, which had a very largo number 
of members, but these members had a common 
interest and it was impossible for them to bring 
a suit together.” 

It was therefore prayed that per¬ 
mission under O. 1, R* 8, be granted 
to the plaintiffs to bring this suit in 
a representative capacity on behalf of 
the sabha. On this petition the learned 
Subordinate Judge passed an order on 
13th July 1927 requiring the plain¬ 
tiffs to State whether the members of 
the sabha, on whose behalf the suit 
had been brought, were or were not 
capable of ascertainment and to give 
the names of some leading members of 
the sablia. The plaintiffs accordingly 


filed an application on 28th July 1927, 
repeating tliat: “ 

the number of members was so largo that it 
was almost impossible to tell their names and 
addresses” j 

and giving a ^ list of the names and 
addresses of eight “leading members. 
No formal order granting the plain¬ 
tiffs permission to sue on behalf of the 
sabha was passed, but it was noted 
on the record that the plaintiffs have 
filed “ a list of the members of the 
sabha” and directing that the plaint 
be entered in the register and notices 
issued to the defendants calling upon 
them to file their respective written 
statements. This order was passed on 
1st August and a few days later, on 
10th August 1927, a notice, purport¬ 
ing to be under O. 1, R. 8, was 
published in the Sunday Times, an 
English newspaper published at La¬ 
hore. A reference to the contents of 
this notice will be made later 'in the 
judgment. The defendants appeared in 
due course and filed separate written 
statements raising numerous pleas on 
the merits. They also pleaded that 
O. 1, R. 8, was inapplicable and that 
the F>ermission obtained under that rule 
was neither legal nor valid. On the 
pleadings several issues were framed 
the first of which related to the ap¬ 
plicability of O. 1, R. 8, to the suit. 
After recording the evidence of the 
parties the learned Subordinate Judge 
held that the suit had b^n properly 
brought in a representative capacity. 
On the merits he found against the 
defendants and passed a decree for 
Rs. 5,170 with costs in favour of the 
plaintift's against the defendants direct¬ 
ing them to pay the decretal amoimt 
half and half. 

From this decree two separate ap¬ 
peals have been filed in this Court 
by the defendants, and the first con¬ 
tention raised on their behalf is that 
O. 1, R. 8, was not applicable to 
the suit as brought, that, in any case, 
the procedure laid down in that rule 
had not been followed, that this ir¬ 
regularity vitiated the judgment of the 
lower Court, and consequently its de¬ 
cree should be set aside. Mr. Mehr 
Chand Mahajan, counsel for defencUnt 
1, drew our attention to the plaintiffs* 
application dated 28th Jtily 1927, where 
it was stated that the number of t^ 
members of the sabha was large, that it 
was “almost imi>ossible to give their 
names and addresses*’ and urged ttot 
on this admission O. 1, R. 8 was in¬ 
applicable as it governed those ca^s 
only in which the suit was brought 
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on behalf of an ascertained or ascer¬ 
tainable body of persons. In support 
of this contention reliance was placed 
on Sajedur v.* Buidyanath (1), where 
it was held that “numerous parties” 
mentioned in S. 30. Civil P. C., of 
1882, meant “parties capable of be¬ 
ing ascertained.” I cannot find any¬ 
thing either in the dictionary mean¬ 
ing of the word “nemerous,” or in 
the context in which it is used in 
R. 8, to justify this narrow interpretation. 
Moreover, the case cited has been ex¬ 
pressly dissented from in Monmotha 
Nath V. Harischandra (2) and Prohhat 
Chandra v. Hari Mohan (3) and is 
no longer regarded as laying down 
sound law in the Calcutta Court. It 
'may also be mentioned that in the 
present case the proceedings-book of 
the sabha was produced in the course 
of the trial and it appears from the 
various resolutions passed, that the 
number of persons who were appointed 
as members of the sabha from time 
to time was seventy, though it is not 
quite clear if aU of them had actually 
accepted the membership. It is there¬ 
fore clear that the sabha was not an 
indeterminate body, as wrongly stated 
by the plaintiffs’ counsel in the appli¬ 
cation referred to above. In my opi¬ 
nion, the contention of Mr. Mehr 
Chand is devoid of force and I have 
no hesitation in rejecting it. 

It was next urged that the pro¬ 
ceedings in the lower Court were bad, 
as the learned Subordinate Judge has 
omitted to pass an order granting per¬ 
mission to the plaintiffs to sue on 
behalf of the sabha. It is no doubt 
true that there is no express order 
on the record, formally allowing the 
plaintiffs to bring a suit in a repre¬ 
sentative capacity, but it is not ne¬ 
cessary under the law that permission 
should be expressly recorded. 
It is • well-settled that permission 
may be inferred from the proceedings 
in the trial Court: Dhunpat Singh v. 
Paresh Nath Singh (4), Krishna Ku^ 
^ruLT Deb v. AUU Chandra (5) and 
Shidm Lai v. ML UUli (6). As stated 
already, the plaintiffs had instituted the 
suit for “themselves and the whole of 
^be Zamindar Sabha, Lahore.” They 
had also filed application under 
.P, 1, R. S, asking for leave to sue 

il (1898) 20 Oal 897. 

2. (1906) 88 Cal 906=10 OWN 866. 

3. AIR 1920 Cal 246=64 I 0742. 

4. (1894) 21 Cal 180. 

6. A I B 1924 Oal 998=84 I O 79. 
iL,AIR1092 All 16=66 I 0 269=44 All 231 
l|f(PB). 


in a representative capacity, and the 
learned trial Judge after getting such 
information as he could from the plain¬ 
tiffs’ counsel had actually caused to 
be published in a newspaper a no¬ 
tice purporting to be under that rule. 
In these circumstances the mere omis¬ 
sion to pass a formal order granting 
sanction cannot vitiate the decree. The : 
next objection relates to the notice 
which was actually issued in the case 
and is of a more serious nature. R. 8, 
while conferring on the Court power 
to allow one or more of a numerous 
body or persons to sue, or be sued, 
on behalf of, or for the benefit of, 
all persons so interested, imposes on 
it the duty of issuing: 

at the plaintiff’s expense, notice of the institu¬ 
tion of the suit to all such persons cither by per¬ 
sonal service or, where from the number of per¬ 
sons or any other cause such service i.s not reason¬ 
ably practicable, by public advertisement, as the 
Court in each case may direct.” 

This provision is mandatory and not 
merely directory, and is an essential 
condition for the trial of the case as 
a representative suit. The reason for 
tliis obviously is that any decision given 
in the case operates res jucUcata. 
not only against the persons who were 
actually before the Court but also 
against those whom they were permit¬ 
ted to repi'esent. It follows therefore 
that the issue of a proper notice and 
its service either personally, or by pub¬ 
lic advertisement, on the persons con¬ 
cerned is an indispensable preliminary 
to the trial of the suit under O. 1, 
R. 8. 

Now, as stated already, the sablia 
consisted of at least 70 members, but 
admittedly no notice was issued to them 
or to the members of the sabha gene¬ 
rally. On the other liand, it was is¬ 
sued to eight named persons only, of 
which three are not mentioned in the 
proceedings-book. Further the notice 
does not state that the plaintiffs liad 
asked for, or had been granted, per¬ 
mission to sue as representatives of 
the District Zamindar Sabha, Lahore. 
It merely stated that the three plain¬ 
tiffs had instituted a suit against the 
defendants, and called upon the eight 
persons above-mentioned, to appear in 
•person in the Court on 20th August 
1927. There can be no doubt that this 
notice does not fulfil! the requirements 
of R. 8, either in letter or spirit, 
and counsel for the plaintiff-respon¬ 
dents has not attempted to defend it. 
It is also clear that in the circum-! 
stances, the insertion of the notice in 
a newspaper published in English and 
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-having' little or no circulation among 
the class of persons to •which the mem¬ 
bers of the sabha belonged, cannot 
be said to be effective service in ac¬ 
cordance with the provisions of O. 1, 
R. 8. I am theiefore constrained to 
hold that in this case, neither was a 
proper notice issued under R. 8 nor 
was it duly served on the persons con- 
feerned. An irregularity of this kind 
vitiates the entire proceedings in the 
lower Court and cannot be condoned 
under S 99, Civil P. C: Mukhal Singh 

(7), SJiiani Lai v. 
and Abdul Hakim v. 
Abdid Gam (8). 

I his does not mean however that the 
suit should be dismissed as contended 
by counsel for the appellants. There 
IS no warrant for such a course in the 
Civil Procedure Code, nor is it in 
consonance with justice, equity and 
good conscience that such a serious 
consequence should result from the 
failure of the Court to do its duty. 
No ruling supporting this contention 

^ 1 cited before me, and in most 

of the reported cases the appellate 
Court sent back the cases to the trial 
Court with direction to take up the 
proceedings from the stage at which 
it ought to have issued the notice. 

I would accordingly accept both ap- 
l>eals, set aside the judgment and de¬ 
cree of the learned Subordinate Judge 
and remand the case to liim with in¬ 
structions to issue a proper notice -ii- 
der O. 1, R, 8, and retry the case in 
accordance with law. It seems desirable 
that before the issue of the notice, the 
plaintifts should be called upon to 
make a definite statement as to the 
constitution of the sabha. After the 
defendants have filed amended written 
statements (if they desire to do), 
the Court may allow the parties to rely 
on the whole or part of the evidence 
already recorded, so as to avoid fur¬ 
ther delay and expense. Court-fee on 
both appeals sliall be refunded; other 
costs shall be costs in the cause. 

Coldstream, J. —I agree. 

R.K. _ Case rem and ed. 

7. {1908} 35 Cal 1021.1 

•8. AIR 1925 Cal 547=80 I C 26. 
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Jai hAJj AND Abdul Rashid, JJ. 

Baju —Defendant—Appellant. 

v. 

Bam Chand and others — Plaintiffs — 
Respondents. 

Second Appeal No. 2278 of 1928, De- 
< 5 ided on 17th May 1933. 
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(a) Mortgage—Mortgage with possession of 
banjar qadim—Declaratory suit by mortg^ee 
that nc is owner of such land lies. 

In case of waste lands possqgsion follows title. 
-Hence a mortgagee with possession of banjar 
qadim for over three settlements is entitled to 
file a declaratory suit that he is the owner of 
such land. (^p 752 0 2] 

(b) Civil P. C. (1908), O. 22. ’R. 9—Abate¬ 
ment or dismissal of suit—No fresh suit can 
be brought on same cause of action nor can 
plaintiff resist defendant’s claim to enforce 
right under suit. 

Where a suit abates or is dismissed, no fresh 
suit can be brought on the same cause of action, 
nor can the plaintiff resist the claim of the de¬ 
fendant when he (defendant) wants to enforce 
his right challenged in the former suit. 

CP 763 0 1] 

Mohsin Shah —for Appellanfc. • 

N^anak Chand and Mehr Chand Su3-^ 
for Respondents. 

Abdul Rashid, J. —This second ap¬ 
peal has arisen out of a suit brought by 
the mortgagees for a declaration to the 
effect that they are owners of the pro¬ 
perty which was mortgaged to them by 
defendants 2 to 14 in the years 1840 
and 1849. The appellant, Rajju was 
impleaded as defendant 1 as lie as¬ 
serted that he had been in adverse 
possession of the property in suit for 
a period exceeding 12 yeai^S and had 
therefore become its owner. He alone 
contested the suit. The learned Dis¬ 
trict Judge has found that almost the 
whole of the land in dispute is banjar 
qadim and that a small area only .is 
under the cultivation of tenants, tKat 
defendant 1 -has failed to show that he 
has ever been in possession of this land 
and that there is nothing on the record 
to indicate as to how he acquired it. 
He has therefore confirmed the decree 
of the trial Court in favour of the plain¬ 
tiffs. On appeal the learned counsel for 
the appellant has argued that a de¬ 
claratory suit is not maintainable as 
plaintiff has not been proved to be in 
possession of the land. This argument, 
has no force as the learned District 
Judge has found that almost the whole 
of the land is banjar qadim and 
that the plaintiffs are recorded as 
mortgagees in possession. It has 
been repeatedly held that in the 
case of waste lands possession follows 
title. In the Settlement Record of 1856 
the plaintiffs were shown as mortgagees 
in possession and the same entry has 
been rei>eat€d in three subsequent settie- 
ments. The small area of land which 
is under cultiviation is in the actual 
possession of tenants. In these circim- 
stances I am of the opinion that a de¬ 
claratory suit is maintainable. * 
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In the year 1917 the appellant had 
sued the mortgagees and the mort¬ 
gagors for a declaration to the effect 
that he was in possession of the Land 
in dispute and was its owner. So far 
as the mortgagors are concerned the 
appellant liad been granted the decree 
prayed for, but liis suit against the 
mortgagees had abated. It was urged 
before us that the decree which the ap¬ 
pellant had obtained in 1917 was con¬ 
clusive proof of the fact that the land 
has been in his possession for a period 
of over 12 years and that the abate¬ 
ment of the suit against the mortgagees 
does not in any way debar the appel¬ 
lant from denying the title of the rnort- 
gagees. I am however of the opinion 
that the appellant’s claim against the 
plaintiffs having abated during the liti¬ 
gation of 1917 he cannot resist the 
present claim by denying their rights. 
Under O. 22, R. 9, Civil P. C., where 
„a suit abates or is dismissed under tliat 
order no fresh suit can be brought on 
the same cause of action. Rajju cannot 
bring a fresh suit to establish Ms title 
to this land nor can he ask for a de- 
.claratory decree to the effect that he is 
in possession of the mortgaged pro¬ 
perty. No authority has been quoted by 
the learned counsel for the appellant to 
show that though Rajju, appellant, can¬ 
not bring a suit himself to establish his 
title he can resist the claim of the 
plaintiffs in spite of the definite finding 
of both the Courts below that he is not 
in possession of the mortgaged pro¬ 
perty. I would therefore affirm the 
judgments of the Courts below and dis¬ 
miss this appeal, with costs. 

Jui Lai, /.—I agree. 

3 ^ Appeal dismissed. 
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■flHAPi LAii, C. J. AND Abdul Qadib, J. 

•Hira and others — Plaintiffs — Appel¬ 
lants. 

Y. 

Jlfi, "Bussain Bibi and others Defen¬ 
dants—Respondents. 

.. Second Appeal No. 963 of 1928, De- 
.oided on 17th May 1933, from decree 
-of Dist. Judge, Sialkob, D/- 7th January 

. (Punjab) — Adoption — Brother’* 

vdaughter’s ton adopted. 

■- Although afliODgst Awans of Sialkot District 
adoption of daughter s son was valid accord- 
custom, the custom cannot extended by 
^*1”^ d to brother’s daughter’si&n so as to entitle 
viSS'rHadopt brother’s daughter’s son: AIR 
’»08'and AIR 1924 Lak 632, Be/. 

" IP 755 0^1 




Sliamair Chand —for Appellants. 
Mohammad Amin Khan —for Resdo: 
dents. 

Abdul Qadir, J. —Arura, a duld 
less male proprietor of village, Da|i-' 
tanwali in Sialkot tahsil of Sialkot Dfe- 
trict, who was an Awan by caste, mad' 
a gift of his land and houses, in fi 
vour of Mt. Hussam Bibi, daughter 
of his brother, on 11th January 1925. 
His collaterals, related to him in the 
fourth degree brought a declaratory 
suit, challenging the validity of this{ 
gift and got a decree. Mt. Hussaia? 
Bibi appealed and the case was re- \ 
manded for fresh decision with per¬ 
mission to the plaintiffs to amend their*! 
plaint, so as to sue for possession'\ 
of the property as the donor had died ! 
in the meantime. The plaintiffs sue- ] 
ceeded in taking possession of the pro¬ 
perty after the death of Arura, and 
therefore there was no necessity to 
amend the plaint. Subsequent to the 
gift in dispute, on 17lh January 1927, 
Arura had executed a registered-deed, 
adopting Fazal Hussain, minor son^ of 
Mt. Hussain Bibi, as Ms son. During 
the proceedings on remand therefore' 
Fazal Hussain, minor, was added as 
a defendant, at the instance of Ms mo¬ 
ther, Mt. Hussain Bibi, and a second 
line of defence was set up, i. e., 
if the gift was not valid, there was 
the adoption of Fazal Hussain by Aru- 
ra. The trial Court found that the 
property in dispute was ancestral qua 
the plaintiffs, banring a small area of 
6 kanals and 9 marlas. 

It is also held that the plaintiffs 
were the Collaterals in Arura in the 
fourth degree apd were entitled to 
bring tMs suit. With regard to the 
gift, wMch was alleged by the de¬ 
fendants to have been made in lieu 
of services rendered to the deceased, 
the finding was that it was not proved 
to have been made in lieu of ser¬ 
vices, nor was it to be held to be 
valid by custom. On the question of 
adoption, the Court of first instance 
came to the conclusion that Arura did 
execute the deed of adoption after the 
decree dated 19th October 1926 pass¬ 
ed in the suit as originally brought 
with the obvious objact of defeat¬ 
ing the claim of the plaintiffs. It held 
that the defendants had failed to prove 
a custom by wMch the Awaiis of Sial- 
kot ^strict could adopt a brother’s 
daughter’s son, and declared that the 
plaintiffs yvere entitled to remaih in 
possession of the property in. suit'with 
the exception of 6 kanals and 9 tniarlas^ 
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^^phich had been found to be non-an- 
^bes^.ral. Mt. Hussain Bibi api>ealed 
■ against tliis decision on behalf of her 
f minor son as well as herself and the 
* learned District Judge agreed 
■with the findings of the Court be¬ 
low on all points except the validity of 
^he adoption. He held that the adop- 
^tion of Fazal Hussain by Arura was 
valid by custom and was not col¬ 
lusive. He therefore accepted the ap¬ 
peal and reversing the decree of the 
trial Court dismissed the suit and al¬ 
lowed costs of both Courts to the ap¬ 
pellants. 

The collaterals liave now come up 
to this Court in second appeal, with 
a certificate on the question of cus¬ 
tom, and their contentions are that 
the adoption of Fazal Hussain was 
not valid by custom, that the onus 
of proving the existence of the al¬ 
leged custom was on the respondents, 
who had failed to discharge it, and 
that the adoption is not recognised 
by the Riwajiam of the Sialkot district. 
Mr. Shamair Chand has argued the 
case for the appellants and Mr. Mo¬ 
hammad Amin Klian has addressed us 
on behalf of the respondents. The 
learned District Judge has relied on 
the answer given to question No. 71 
in the Customary Law of the Sial- 
■kot district and instances Nos. 7, 18, 
121 and 24 cited in it. These instances 
relate to Awans in Sialkot tahsil, but 
they do not help the respondents, be¬ 
cause none of them relates to tlie 
adoption of a brother’s daughter’s son. 
In No. 7 the person adopted was a 
nephew of the childless owner; in No. 
18 it was the sister’s son; in No. 21 
it was a grandnephew, i. e., ^ the 
brother’s son’s son; in No. 24, it is 
not stated who the adopted person was, 
but the objector was a daughter’s son, 
whose suit failed. 

Two witnesses, Karim Baksh (D. 
iW. 11) and Ditta (D. W. 14), have 
given oral evidence that a brother’s 
daughter’s son could be adopted 
amongst Awans in Sialkot tahsil, and 
against them one Shahamad Klian 
i(P. W. 6), who was also an Awan, 
alleges that such an adoption is not 
allowed. The learned District Judge 
[has not commented on the oral evi¬ 
dence on each side, nor does he say 
that there are any reasons to 
fer the statements of Karim E^hsh 
and Ditta to that of Shal^mad Khan. 
1 think no decision can be based on 
such oral statements. The only other 
rpiece of evidence r^ed up^ by the 
lower api>ellate Court is Ex. D-l» which 


is a copy of a judgment of Lala Har 
Dial, Subordinate Judge, Second Class,, 
dated 28th February 1921, upholding 
the adoption of a brother’s daughter’s 
son amongst Awans in the Sialkot tahsil. 
We have looked at that judgment and 
I find that the Court concerned, made 
a mistake in applying the analogy of 
adoption of a daughter’s son to the 
case of a brother’s daughter’s son, as 
appears from the following observa¬ 
tions made in the said judgment: 

“Thus an Awan in the Sialkot District can' 
favour his daughter and other female relations 
against agnates. But it is pleaded that though 
he can adopt a daughter’s or sister's son he can¬ 
not adopt a son of a brother’s daughter. I do nob 
see where the difference lies.” 

Mr. Shamair Chand urges that this 
judgment failed to recognise • the prin¬ 
ciple that custom cannot be extended 
by analogy, but must be founded on 
evidence, as was laid down in Santa. 

V. Abhe Singh {A. /. R. 1931 Lah. 
708). He also refers to Bur Singh 
V. Ddlip Singh (A. I.R. 1924 Lah. 
532) where a Division Bench of this 
Court held that a son’s daughter’s son 
does not stand on the same footing 
as a daughter’s son, so far as the 
eligibility for adoption is concerned. 

In the latter case the Riwajiam of 
the district in which the parties re- 
sided, recognised the adoption of a 
daughter’s son or a sister’s son, but 
the learned Judges observed thaU they 
were unable to hold that a son’s <^ugh- 
ter’s son was on the same footing as 
a daughter’s son. Mr. Mohammad Amin. 
Khan, on behalf of the respondents, 
refers to Muhammad Mi v. Jamita 
(1), in which the adoption of a 
daughter’s son was held to be valid,, 
according to custom, among Gurrac 
Awans of Sialkot district, but this in¬ 
stance cannot Kelp him for reasons,, 
already mentioned above, that the re¬ 
cognition of a daughter’s son for the 
purposes of adoption cannot necessarily ^ 
lead to an inference that a brother s 
daughter’s son is also equally pri¬ 
vileged. He also refers to the answer 
to question No. 72 in the Customary 
Law of the Sialkot district, where the 
question put was: 

“Is there any rule prohibiting the adoption of 
the son of a woman whom the adopter could not 
have married, such as sister’s or his daughter ^y 

and the answer was “No." I do 
see how this question and answer eg 
be made use of by the respon^, 
for the purpose of supportmg tQ/brt. 
cision of the lower appellate /^iQi^ 

1. A I B 1914 Lah 143=20 I O 
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The question was based on a principle 
of Hindu Law, which prohibits the 
adoption of the sons of women whom 
the adopter could not have married. 
The answer simply shows that that 
proliibition no longer exists, but the 
question still remains who are the wo¬ 
men whose sons can be adopted and 
it seems that in Sialkot district among 
Awans, there is no instance in which 
the adoption of a brother’s daughter’s 
son has been allowed. Among the in¬ 
stances cited under question No. 71, 
there are two cases, Nos. 5 and 13, 
at pp. 40 and 41, respectively, in 
which the adoption of a brother’s dau¬ 
ghter’s son was recognised, but both 
those cases relate to Jats and cannot 
support the case of the respondents. 

In my judgment therefore the con¬ 
clusion arrived at by the trial Court 
on the question of custom was cor¬ 
rect and the lower appellate Court erred 
in holding that the Awans of Sialkot 
district were entitled to adopt a bro¬ 
ther’s daughter’s son. I would there¬ 
fore accept this appeal, reverse the 
' decree of the lower appellate Court and 
restore that of the trial Court with 
costs against Mt. Hussain Bibithrough¬ 
out. 

Shadi LxU, C. /-—I concur. 

V.B. Appeal allowed. 

A. I. R. 1933 Lahore 755 
Harrison and Addison, J.T. 

Basant Singh and another — Plaintiffs 
*—Appellants. 

V. 

Bhagwan Singh and another — Defen¬ 
dants—Bes pendents. 

First Appeal No. 564t of 1927, De¬ 
cided on lOth April 1933, from decree of 
Senior Sub-Judge, Sialkot, D/- 17th Jan¬ 
uary 1927. 

Custom (Punjab)—Divorce—Jats of Sialket 
District—Writing is necessary—Oral relin¬ 
quishment is not sufficient. 

According to the Customary law of the Sialkot 
district among Hindus divorces must be in writ¬ 
ing, and in the absence of such writing the oral 
relinquishment by a Jat of his wife would not.be 
suffloient under the custom binding on his tribe : 
78 P 1884 and 84 P P 1889, Ref. IP 756 0 1] 

• M. L. Puri and Manohar Lai Suri — 

for Appellants. 

Addiso/t, /.—The parties are Jats 
of Sialkot district. The plaintiffs claim 
that they? are the sons of the late 
Sardar Lai jgingh, Zaildar of Manak, 
hy his second wife, Ishar Kaur, and 
they accordingly sue the defendants who 
admittedly his. sons by his wife 
Kaur, for pos^ssion of one-half of 


the land and houses left by the deceased. 

The defendants denied that the plain¬ 
tiffs were the sons or legitimate sons 
of LaJ Singh. They said that the plain¬ 
tiffs were the sons of Ishar Kaur whose 
husband Buta Singh was ^till alive. 

They pleaded tliat much ot the land 
had already been gifted to them by 
Lai Singh, the first gift having taken 
place in 1909. They also set up a 
will dated the 24th March 1925 by 
means of which what remained was 
bequeathed to them. Numerous is¬ 
sues were framed by the learned Senior 
Subordinate Judge who has written an 
exhaustive judgment. He found on 
practically all the issues against the 
plaintiffs and dismissed the suit. 
Against this decision the plaintiffs have, 
appealed. 

The learned counsel appearing orr 
behalf of the appellants confined his 
arguments to the first issue whether 
the plaintiffs were the lawful sons of 
Lai Singh deceased and said that it 
was unnecessary to discuss any other 
question arising in the appeal if the 
findings of the trial Judge on that 
issue were upheld. The question aris¬ 
ing out of this issue are: (1) whether 
Buta Singh, the husband of Ishar Kaur, 
divorced her, (2) whether such a di¬ 
vorce is valid, and (3^ whether Lai 
Singh thereafter married Ishar Kaur 
by cliadar andazi and kept her as his 
wife. As regards the divorce, only one 
witness has given direct evidence, 
namely, Buta Singh who was undoubt¬ 
edly the husband of Ishar Kaur. He 
stated that Lai Singh abducted his 
wife, and that he brought an abductiorfc 
case against Lai Singh which was 
finally dismissed. Thereafter Lai Singh 
sent him Rs. 300, through one Taba, 
and the witness thereupon gave up his 
wife. Shortly after this he heard that 
Lai Singh had married Ishar Kaur by 
chadar andazi. Ishar Kaur herself mere¬ 
ly stated that the compromise took place 
between Buta Singh, her husband, and 
Lai Singh, her abductor. At the time 
in question she was under the protec¬ 
tion of Lai Singh and obviously had no 
knowledge whether there was a di¬ 
vorce or not. The plaintiffs have pro¬ 
duced evidence to the effect that Ishar 
Kaur used to live as Lai Singh’s wife 
in Lai Smgh’s house in Manak and 
aiso in Lora in a house built by 
Lai Singh for her. The trial Judge h^s: 
exhaustively discussed the evidence oh 
this point and there is no question that' 
it is not established that she lived- 
at IS^nak with Lai Singh —.N nr ap> ■ ■ 

patently did ^e *' 

‘ Vak.ll Court, 
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band, Buta Singh, but lived in \illage 
Lora ill a house where. I think, the 
proper inference is that she was visited 
by Lai Singh. 

Jats’ notions of sexual morality are 
lax and it is not established from these 
facts cithef that Buta Singh divorced 
her or that Lai Singh married her. 
Kven if Buta Singh, as he has stated, 
.got some money from Lai Singh 
through Taba, lliat docs not mean that 
he then divorced his wife. It may have 
only been the price of his conniving 
at the illicit connection between^ Lai 
Singh and liis wife. Lai Singh, if ho 
wanted to marry the woman, should have 
taken a written document from Buta 
Singh. As Zaildar he must have known 
the custom of the district which de¬ 
mands such a written docunient. In 
the Customary Law of the district it 
jis laid down that among Hindus di¬ 
vorces must be in writing. The fact 
that no deed was taken goes to show 
-that Lai Singh did not wish to marry 
I Ishar Kaur. It was held in /W/. Jas- 
\san v. Nihala (1), that amongst Jats 
of tills district a second marriage in 
the first husband’s life-time is illegal 
in the absence of proof of a divorce 
in writing by the first husband; wlule 
in Sundor v. Nihala (2), it 
that by the custom of Jats of the Sial- 
•kot district a woman who lias received 
a written divorce from her husband 
was free to contract a second marriage. 
These are instances where the custom 
as stated in the Customary Law of the 
(district has been judicially recognised, 
and there is no evidence entitling us to 
go beyond what is stated in the Cus¬ 
tomary Law of the district. This means 
that as there was no written document 
of divorce there could be no remarriage 

with Lai Singh. _ , , , , .i_ 

Not only must it be held that there 

could be no remarriage be<^use there 
was no written divorce, but the evidence 
is not sufficient to prove that there 
was an actualy divorce. The money 
paid to Buta Singh may only have 
been to stop him interfering with the 
illicit connection between his wife and 
Lai Singh. Islxar Kaur was living with 
Lai Singh at the time as his mistress 
and Buta Singh’s present statem^t 
that he gave up his wife is not suffi¬ 
cient to establish that he did so. In 
my judgment, however, as alr^dy said, 
the oral relinquishment of his wife 
would not have been sufficient un^r 
the custom binding on this ftibe. Si¬ 
milarly, _the__evidence_to__estabUsh_th^ 

78 P B 1884. 

2. (1889) 84 P R 1889. 


there was a remarriage is far from 
good. Ishar Kaur, plaintiffs’ maternal 
uncle, Jhanda Singh, Nihal Singh, 
Sliam Singh and Mihan Singh are the 
principal witnesses as to tliis. On the 
other hand most of the relatives of 
deceased Lai Singh denied that there 
was any marriage. As already stated 
the evidence examined by the plaintiffs 
is not sufficient to show that Ishar 
Kaur ever lived with Lai Singh as his 
wife at Manak. Nor does the evidence 
establish that he put her sons to school. 
This was done by Isliar Kaur her¬ 
self. Mr. Fyson, Deputy Commissioner 
of Sialkot, is an important witness who 
has given evidence that Lai Singh told 
him that he had only two sons, one 
at Lyallpur and the other working as 
Canal Zilladar. 

For the reasons given, it must be 
held that the plaintiffs have failed to 
prove that they are the legitimate sons 
of Lai Singh. But there is no doubt 
that their mother had an illicit con¬ 
nection with liim. It may be that they 
are the natural sons of Lai Singh but 
they have certainly not established that 
they are liis legitimate sons. It fol¬ 
lows that the suit was properly dis¬ 
missed. The appeal is accordingly dis¬ 
missed but without costs as none ap¬ 
peared for the respondents. Under the 
provisions of O. 33, R. 11 and O. 
44, Civil Procedure Code, the appel¬ 
lants are ordered to pay the court- 
fees payable by them if they had not 
been permitted to sue as paupers. 

Harrison, J .—I agree. 

B.K. Appeal dismissed. 
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Jai Lal and Agha Haidah, JJ. 

Buta —Plaintiff—Appellant. 

V. 

Munshi anfl others —Defendants Res- 

mdents. ^ 

Second Appeal No. 2191 of 1928, De¬ 
led on 4th April 1933, from decree of 
ist. Judge, Hoshiarpur, D/- 13th Juno 


J'ustom (Punjab)— Alienation—Nece*»ity— 
ney rai.ed by .ale for paying previou.cre- 

sr.— Part of sale consideration found to 

for necessity — Commission paid to auc 

leer was allowed as necessary. -,{th 

certain piece of land was mortgaged w tn 

session for Bs. 6.000. The 

ted to other persons. In order to jha 

>ay the other creditors ^ MOimis- 

i by auction and Bs. 600 

, to the auctioneer, the of Rupees 

Rs. 10,300, It was found that o« ^ indnd- 

!00 Bs. 7,771 were for "®““t^;ocffoneer. It 
Rs. 600 commission paid to the an 
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was contended that the sale having been set aside 
it must be assumed that there was no necessity 
for the payment of Rs. 600 as commission : 

Held : that as it was necessary for the alienor 
to raise more money in order to pay his previous 
creditors, the best method of raising the money 
was by creating a mortgage on tho properly or by 
selling it was a matter which was really for the 
debtor to decide. The mere fact that the sale had 
been converted into a mortgage did not aficct the 
question. Under tho circumstances Rs. 600 were 
rightly allowed. IP 757 C 2] 

Fakir Ghand and Chandra Gupta —for 
Appellant. 

Gharanjiv I/al —for Bespondents. 

Jai Lai, J .—This appeal is by the 
plaintiff who instituted a suit to set 
aside certain alienations made by his 
father. The District Judge has upheld 
all the alienations except alienation 
No. 1 mentioned on p. 25 of the 
printed paper book. The learned coun¬ 
sel for the appellant has appealed 
against the decision of the^ District 
Judge with regard to four alienations, 
but before us he has conceded that 
there was no ground to interfere with 
the judgment of the District Judge with 
regard to the fourth alienation on the 
same page of the judgment. With regard 
to alienation No. 2 the learned counsel 
says tliat out of Rs. 600 the considera¬ 
tion mentioned in the deed, Rs. 100 
should not have been allowed. It ap¬ 
pears tliat Rs. 600 was due to Thakur 
Singh, a previous creditor of the alienor, 
and Rs. 100 was left with the alienee 
for payment to Thakur Singh. It ap¬ 
pears that the alienee had not paid 
this Rs. 100 at the date of the insti¬ 
tution of the suit, but Thakur Singh 
was produced as a witness and he duly 
proved the amount due to hini, and the 
alienee admitted his liability to pay 
this amount to him; the appeilant 
therefore has no reason to complain 
against the decree of the District Judge. 

With regard to the third mortgage, 
out of Rs. 650, Rs. 70 were paid to 
the alienor at the time of the registra¬ 
tion of the mortgage-deed. This is a 
very small part of the consideration 
and it is not necessary to interfere with 
the decree of tlve District Judge. The 
main contention of the learned counsel 
was with regard to alienation No. 1. 
It appears that about 51 kanals of land 
was mortgaged with possession for 
Rs. 5,000 and as the mortgagor was 
indebted to other persons, in order to 
raise money to pay the other creditors 
he decided to sell the land by auction 
and Rs. 600 was paid as commission to 
the auctioneer, the land having been 
jBoid for Rs. 10,300. The District Judge 
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has found that out of Rs. 10,300, 
Rs. 7.771 must be deemed to be for 
necessity. This includes Rs. 600 com¬ 
mission paid to the auctioneer. The 
learned counsel says that the sale Iiav- 
ing been set aside it must be assumed 
that there \vas no necessity for the 
payment of Rs. 600 as commission. In 
my opinion there is no force in this 
contention. It has been found that it 
was necessary for the alienor to raise 
more money in order to pay his pre¬ 
vious creditors; tinder the circum¬ 
stances whether the best method of 
raising the money was by creating a 
mortgage on the property or by selling 
it is a matter which was really for the 
debtor to decide. The mere fact that 
the sale lias been converted into a 
tnortgage docs not, in my opinion, 
affect the question specially as it has 
not been shown by any evidence tliat 
the amount could be raised by affecting 
a mortgage of the property. Under 
the circumstances, in my opinion, 
Rs. 600, hai'C been rightly allowed by 
the District Judge and I would dismiss 
the appeal with costs in favour of the 
respondents who hav'C appeared before 
us. The respondents in alienation No. 1 
not having appeared before us there 
would be no order of costs in their 
favour. 

Agha Haidar, J. —I agree. 

R.K. Appeal dismissed. 
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Jai Lal ard Aedul Rashid, JJ. 

Bakhiatcar and another —Defendants 
Appellants. 

V. 

Jindtoadda Shah and anothei —Plain, 
tiffs—Respondents. 

First Appeal No. 2064 of 1927, De¬ 
cided on lOth May 1933, from decree of 
First Class Sub-Judge, Shahpur, D/- 21st 
June 1927. 

Custom (Punjab) — Custom recorded in 
wajibularz — Abrogation must be proved — 
Order of abrogation by Deputy Commissioner 
— Circumstances under which order was pass' 
ed must be shewn. 

The burden of proving tbata custom embodied 
in tho wajibularz had been subsequently abro¬ 
gated lies heavily OD the party alleging abroga¬ 
tion, and it is not discharged by merely filing an 
order of the Deputy Commissioner ordering abro¬ 
gation vpi houb showing bow the order came to be 
passed. (.P 768 0 1, 2] 

It C Manchanda — for Appellants. 

Ghulam Mohiyuddin and I/. M Datta 
—for Respondents. 

Abdul Rashid, J. — The plaintiff, 
Jindwadda Shah, is one of the pro- 
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prietors of the viUag’e Adhi Kot, Tahsil 
Khushab, District Shalipur. He has 
brought a declaratory suit against the 
remaining proprietors of this village to 
the effect that he is the full owner of 
a plot of land measuring 1210 kanals 
which he has reclaimed from the Sha- 
milat dch and wliich has ever since its 
reclamation been under lus cultivating 
possession. In support of his claim he 
relied upon a condition embodied in the 
Avajibularz of 1865 Avhich had been 
repeated in the Settlement Record of 
1893 to the effect that if a proprietor 
of land or a tirniguzar makes land 
abad out of the shamilat it shall be re¬ 
corded as Iiis exclusive property. The 
case of the defendants was that tliis 
condition was in force till 1905, but 
that by an order of the Deputy Com¬ 
missioner in 1905 it had been abro¬ 
gated and a person who now breaks 
up and reclaims land from the shamilat 
can only be recorded as merely a co- 
sharer in possession of such land and 
not as its e.xclusive owner. The Sub¬ 
ordinate Judge who tried the case lias 
given the decree prayed for by the / 
plaintiff on the ground tliat on the 
present record there is no proof that 
the order of the Deputy Commissioner 
made in 1905 was the result of any 
contract or agreement arrived at bet¬ 
ween the proprietors of this village. 
He has therefore held that the condi¬ 
tions laid down in the wajibularz of 
1865 and repeated in the Settlement 
Record of 1893 still govern the ^se. 

From this decree of the Subordinate 
Judge the defendants have filed an ap¬ 
peal in this Court. The main groimd 
urged on their behalf is tliat ever since 
1901 no proprietor who has broken up 
land from the shamilat deh has ever 
been recorded as exclusive owner of 
that land. It is contended that the old 
custom prevailing upto 1905 has there¬ 
fore been abrogated by implication. It 
;is urged tliat as none of the pro¬ 
prietors since 1901 has been recorded 
as the e.xclusive owner of the land tliat 
he lias broken up, it must be taken that 
all the proprietors tacitly agreed to be 
governed by the order passed by the 
Deputy Commissioner and that it may 
now be taken that the custom prevailing 
is one in accordance with that order. 
No evidence has been placed on the 
present record as to how the order of 
the Deputy Commmissioner which is 
alleged to liave been made in 1905 was 
secured, in fact even the original order 
of the Deputy Commissioner has not 
been brought on the present record. 
Reliance is placed on a report by the 


Tahsildar which was made by him as 
a result of an application which the 
plaintiff presented on 11th May 1921. 
It seems to me that this report of the 
Tahsildar embodying certain opinions 
formed by him as to the rights of the 
parties is not admissible in evidence in the 
present proceedings. The oral evidence 
produced by the parties is of no as¬ 
sistance as both the witnesses for the 
plaintiff support liis case while the two 
witnesses for the defendants depose in 
their favour. 

The burden of proving that the cus¬ 
tom embodied in the wajibularz had 
been subsequently abrogated lay heavily 
on the defendants and, in my opinion, 
they have utterly failed to discharge it. 
I would therefore reject the appeal with 
costs and affirm the decree of the Sub¬ 
ordinate Judge. 

Jai Lai, J .—I agree. 

M.N. Appeal dismissed. 
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Jai LAii, J. 

Bhagwant Singh —Decree-holder—Ap¬ 
pellant. 



Santa Singh and another — Judgment- 
debtors—Bespondents. 

Misc. Second Appeal No. 1833 of 
1932, Decided on 6th March 1933, from 
order of Dist. Judge, Ludhiana, D/- 23rd 
August 1932. 

Execution — Decree T*ried by consent— 
Court attestine it—Varied decree can be exe¬ 
cuted—Separate suit is unnecessary — Civil 
P. C. tl908). O. 20. R. 11. 

The agreement between the judgment-debtor 
and the decree-holder was for the payment of an 
amount smaller than the decretal amount pay¬ 
able by instalments and this agreement was at¬ 
tested by the Court : 

Held ; that it is not now open to the esecming 
Court to go behind that adjustment or arrange¬ 
ment. Under O. 20, B. 11 it is open to the Court 
with the consent of the parties, to vary the terms 
of a decree and this having been done the execut¬ 
ing Court cannot refuse to execute the varied de¬ 
cree and drive the decree-holder to a civil suit. 

LP 769 C Ij 

Jhanda Singh —for Appellant. 

Nihal Singh —for Respondents. 


Judement .—A decree for Rui^s 
383-5-6, and costs was passed against 
Jie estate of one Jaimal. Subsequ^t to 
Jie decree the respondent, Santa Suign, 
>ecame one of the legal representatives 
yf Jaimal and during the execution pro¬ 
ceedings he agreed with the 
lolder to pay Rs. 750 in full satis 

ion of the decree by instalments witn 

Jie proviso that if default be i 

Jie payment of any instalment the whole 
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of the balance out of Rs. 750 would 
become recoverable by execution of the 
decree. The decree-holder agreed to 
these conditions and relinquished the 
difference between the original amount 
of the decree and Rs. 750. Tliis ar¬ 
rangement was duly presented in writ¬ 
ing to the Court and on both the par¬ 
ties agreeing to it it w^as attested by the 
Court and the execution proceedings 
*61ed. Default having been made in the 
payment of the instalments by Santa 
Singh, the decree-holder presented an 
application for e.xccution of the decree 
as varied against him, and the learned 
District Judge has held that the only 
remedy of the decree-holder is by 
means of a civil suit and that the de¬ 
cree could not be executed because 
the arrangement mentioned above was 
an adjustment of the decree, as that 
expression is understood in law, He 
has relied on certain authorities in sup¬ 
port of tlois view, but I do not think it 
is necessary to mention them or to 
discuss them. 

The agreement between Santa Singh 
and the decree-holder was for the pay¬ 
ment of an amount smaller than the 
decretal amount payable by instalments 
land, as I have already stated, tliis 
arrangement was attested by the Court. 
It is not now open to the executing 
Court to go beliind that adjustment or 
[arrangement. Under O. 20, R. 11, 
lit is open to the Court, with the con- 
isent of the parties, to vary the terms 
of a decree, and this was done in the 
present case. Moreover, the order at¬ 
testing the terms of the compromise 
having been passed by the Court in the 
presence of the parties and with their 
consent it is not now open to either of 
them to contend that the Court was 
not competent to attest it. I accord¬ 
ingly accept this appeal with costs 
throughout, set aside the order of the 
District Judge and restore that of the 
executing Court. 

M.N. A'p'peal allowed. 
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Jai LAii AND Abdul Rashid, JJ. 
Jiwan Khan and others —Plaintiffs 
Appellants. 

V. 

‘Sabih and others —Defendants—Res¬ 


pondents. 

Second Appeal No. 495 of 1928, De¬ 
cided on 16th May 1933, from decree 
*o£ Disfc. Judge, Jbelum, D/- 3rd Decem¬ 


ber 1927. 

(a) Mahomedan Law—Wakf—Moique does 
fliot belong to any particular sect—Every 


Mahomedan has right to enter and perform 
devotion irrespective of sect to which he 
belongs. 

It is a well-recognized principle of Mahomedan 
law that a mosque does not belong to any parti¬ 
cular sect, and when a mosque is built and con¬ 
secrated by public worship, it ceases to be the 
property of the builder and vests in God in such 
a manner as subject it to the rules of Divine pro* 
perty; the appropriator’s right in it is exting¬ 
uished, and it becomes the property of God by 
the advantage of it resulting to his creatures, 
A mosque once consecrated cannot in any case 
revert to the founder, and every . Mahomedan has 
the legal right to enter it and perform devotion 
according to his own tenets, so long as the form of 
worship is in accord with the recognized rules of 
Mahomedan Ecclesiastical Law. Further, when a 
mosque is consecrated and it is purported to be 
reserved for the people of a particular locality or 
sect the reservation is void and persons not be¬ 
longing to that locality or sect arc entitled to 
worship in it, for every person who believes in 
the unity of God and the mission of JIuhammad 
as a prophet is a ^lussalman to whatever sect he 
mav belong : 13 All 419 (F B); AIR 1920 Lah 

3«4'and AIR 1933 Lah SO, Jlel on. [P 7C0 C 1, 21 

(b) Specific Relief Act (1877), S. 42—Per¬ 
sons having undoubted right to say prayers— 
Court should not refuse declaration of such 
right merely because of anticipated breach 
of peace—Mahomedan law — Wakf. 

If a person has au undoubted legal right to say 
his prayers in a mosque the Courts cannot refuse 
to recognize that legal right by refusing a decla¬ 
ration prayed for merely because an anticipated 
breach of the peace is to be committed by the 
other Fide: AIR 1926 L*ah G&3 and 695 amd 
35 Cal 294. Ref. IP 761 0 U 

Barkat Ali, Aslam Khan and S. i?. 
Sawhneij —for Appellants. 

Ghulam Mohiuddin and Muharram AH 
Chishti —for Respondents. 

Abdul Rashid, J .—Tliis second ap¬ 
peal has arisen out of a suit instituted 
by 18 Shias of Find Dadan Khan to 
obtain a declaration that the plaintiffs 
and all other Shias are entitled to 
worship in the Khajunvali mosque and 
also a permanent injunction restraining 
the defendants from obstructing the 
plaintiffs in performing worship in this 
mosque according to the tenants of 
their sect. The defendants pleaded inter 
alia tliat the plaintiffs were Sahih Shias 
and as they indulged in abusive 
language towards the Ashabs, Hazrat 
Abubakar, Hazrat Umar and Hazrat 
Usman, they were heretics and could 
not be regarded as true Muslims, that 
there were two separate Sliia mosques 
in the town, that tlie plaintiffs had 
never used this mosque for worship, 
that there was a danger of breach' 
of the peace if the plaintiffs were al¬ 
lowed to worship in this Sunni mosque, 
that the granting of a declaratory de¬ 
cree was entirely within the discretionl 
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of the Court and that in the peculiar 
circumstances of tliis case the Court 
should not exercise this discretion in 
favour of the plaiiititts. The trial Court 
passed a decree in favour of the plain¬ 
tiffs in the following terms: 

“It is ordered that the declaratory decree is 

% 

hereby passed iu fas’our of the plaiotiffs against 
the defendants to the effect that they have a right 
to v,-or.-‘bip and say their prayers in the mosque 
known as Khajurwali and the defendants have no 
right to stop ihem from doing so and an injunc¬ 
tion is passed in their favour that the defendants 
havt, no riglit to stop the plaintifis from doing 
so. The plaintiffs’ right will be exercised in such 
a manner as noo to disturb the rightful exercise 
by the defendants of their right of prayer and 
worship in the mosque .according to their rituals 
and if she plaintiffs commit such act they can be 
turned out by the Muttawali of the mosque. The 
rest of tho plaintiffs’ suit about a declaration in 
favour of tho whole community of Sbias is dis¬ 
missed ” 

The defendants appealed to the Dis¬ 
trict Judge who held that the Khajur- 
wali mostjue was a public mosque, that 
oucc a l)uilding had been dedicated as 
a public mosque every Mahomedan 
had a right to enter it for the purpose 
of worsliip and to join in the congre¬ 
gational prayer in any manner sanc¬ 
tioned by the Muslim Ecclesiastical 
Law. In spite of these findings, how¬ 
ever he accepted the appeal of the de¬ 
fendants on two grounds: (1) that all 
the rulings cited by the learned counsel 
for the Shias in support of their right 
to say prayers in this mosque related 
to disputes berween the different sects 
of Sunnis inter se and did not deal with 
disputes between Shias and Sunnis, and 
(2) that the theory that every Mussal- 
man has a right to say prayers in a 
mosque has never been practised in the 
Khajui*v.'aii mosque of Find Dacian Khan 
and that if a decree is passed in favour 
of the plaintiff’s it will lead to periodical 
fights between the two sects. Against 
tliis decision the plaintiffs have now 
come up in appeal to this Court. It is 
a well-recognized principle of Maho- 
medaii Law that a mosque does not 
ibelong to any particular sect. The 
' Sunnis are divided into four main sects, 
the Hanafis, the Shafais, the Malakis 
and the Hanbalis and some of the 
differences between these sects of Sunnis 
are as great as between the Shias and 
and Sunnis. The authorities cited be¬ 
fore the learned District Judge there¬ 
fore id not become inapplicable to 
the present case simply becau^ they 
related to disputes between the different 
sects of Sunnis inter se 
dispute between Sunnis and Shias. In 
the FuU Bench ruling of the Allahabad 


High Court, Jangu v. AhmaduUah (1), 
Mahmud, J., remarked that it is a 
“ fundamental principle of tho Mabomedan law 
of waUf, too well-known to require the citation- 
of authorities, that when a mosquo is built and 
consecrated by public worship, it ceases to be the- 
property of the builder and vests in God -(to use- 
the language of the Hedaya) in such a manner as 
subjects it to the rules of divine property, the- 
appropriator's right in it is extinguished, audit 
becomes the property of God by the advantage of 
it resulting to his creatures. A mosque once so 
consecrated cannot in any case revert to the 
founder and every 3Iahomedan has the legal 
right to enter it and perform devotions according 
to his own tenets, so long as the form of worship 
is in accord with the recognized rules of Maho¬ 
medan Ecclesiastical law.” 


Further it seems clear when 

a mosque is consecrated and it is pur-| 
ported to be reserved for the people of 
a particular locality or sect the reser¬ 
vation is void and persons not belong¬ 
ing to that locality or sect are entitled 
to worship in it. It was held in Maala 
Baksh v. Amiruddin (2) that where a 
wakf had been validly made exclusively 
for the use of a particular sect the 
wakf is good and the condition attached, 
to it is void. It was contended on be¬ 
half of the respondents that the appel¬ 
lants came into Court alleging that the 
Khajurwali mosque had been built on 
land belonging to Raja ^ Muhammad 
Afzal Klian who was a ShJa, that Shias 
had contributed to the building of the 
mosque and that they had been saying 
their prayers in it and that as the 
learned District Judge had found tl^t 
the above allegations of the plain¬ 
tiffs had not been established he acted 
rightly in dismissing their suit. In my 
view this contention cannot prevail for 
if it be conceded that the mosque has 
not been built on a land belonging to- 
the Shias, that the Shias have not con¬ 
tributed anything towards the cost of 
the building nor have they ever said 
prayers in this mosque in the past, even 
then the Shias have a right to ^y 
prayers in this mosque so long as they 
are to be regarded as Mussalmans. 
Realizing this difficulty it was con¬ 
tended half-heartedly by counsel tor 
the respondents that Shias were not 
Mahomedans. This argument has mere¬ 
ly to be mentioned to be rejected, it 
has been laid down in numerous autno- 
rities that every person who believes in 
the unity of God and the mission ot 
Muhammad as a prophet is a 
man to whatever sect he may ^long. 
The Shias undoubtedly satisfy this t^t 
and that is why even the learned Uis 

1. (1891) IS All 419 (FB). ^ 

2. A I R 1920 Lah 384=67 I C 1000=1 Lah SlV 
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trict .Tuds:c did riot rcpfard the Shias as 
iion-Muslims. In Alt. Iqbal Begum v. 
Alt. SyCi! Begum (3), it has been held 
Iby a Division Bench of this Court tliat 
all mosques «avc open to all sects of 
Islam and there is no such thing; as a 
Sunni or a Shia mosciue though the 
majority of the worshippers at any par¬ 
ticular mosque may bolonj; to one or 
the other sect either generally or at 
various limes. 

It was vehemently urged on behalf 
of the respondents that a declaratory 
decree should not be passed in this 
ease as it would lead to i>eru)dical 
fights between the Shias and the 
Sunnis. In 1924 the Shias presented a 
petition under S. 145, Criminal P. C., 
with respect to this mosque, Malik 
Allah Bakhsh, Magistrate. First Class, 
dismissed their petition on 28th Novem¬ 
ber 1924, holing that as there was 
no danger of the breach of the peace 
they should seek their remedy in a 
Civil Court. It does not therefore seem 
to be established on the present record 
that there is any imminent danger of 
fights between the Shias and the Sunnis 
if the plaintiffs’ suit is decreed. _ Be 
that as it may, it is a well-recognized 
principle that if a person lias an un¬ 
doubted legal right to say his prayers 
in a mosque the Courts cannot refuse 
to recognize that legal right merely 
because an anticipated breach of the 
peace is to be committed by the other 
side. Under such circumstances those 
Mahomedans would bring ^ themselves 
witMn the grasp of the Criminal L^w 
who for the purposes of disturbing 
others engaged in their ' prayers make 
any demonstration in a mosque and 
thereby create a disturbance. Refer- 
. ence may be made in this connexion to 
Khazan Chand v. Emperor (4), Tharar 
Singh V. Emperor (5) and Abdus Sub- 
han V. Qurban Ali (6). 

Reliance was placed on behalf of the 

respondents on A. /• 

728 Ma Htay v. U Tha Hline (7) and 
Jaipal Ktinwar v. IncUir Bahadur Singh 
(8) These cases however are disting¬ 
uishable as they merely lay down that 
the granting of a declamtory decree is 
discretionary with the Court and that 
this discretion should not be exercised 
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ill favour of a plaintiff whose conduct 
has been fraudulcm. In the present 
ease the trial Court exercised a wise 
discrclLun in giving the plaintiff a de¬ 
cree subject to certain proviso to the 
effect that the plaintiff’s in the exercise 
of their right of worship should not 
interrupt or disturb the worsliip of 
others. I am of the opinion that the 
judgment of the learned District Judge 
reversing llic decree of the trial Court 
is unsustainable. I would therefore ac¬ 
cept the appeal with costs, set aside 
the decree of the learned District Judge 
and restore the decree of the trial Court, 
in favour of the plaintiffs. 

laJ Lai, J .—I agree. 

K.S. Apfical accepted. 

A. I R 1933 Lahore 761 

Jai IjAL anp Abdul Rashid 7J. 

Gurdit Singh aud others — Dafeadants 
—Appellants. 

V. 

Fal-ir Chond —Plaintiff—Respondent, 
First Appeal No. 2321 of 1929, De¬ 
cided on 30feh May 1033, from decree of 
First Class Sub-Judge. Amritsar, D/- 
lOt,h June 1020. 

—Del berate and wanton assault and 
cons«auent loss of eyesight—Suit for dam- 
gggg J_ Substantial and exemplary damages 
should be awarded—Principles in estimating 
damages stated. 

WVjerc o'viog to ^ deliberato and wanton as" 
sault by thedefendent the plaintiff loses his eye¬ 
sight and has suffered considerable pain and loss 
of earning and be files a suit for damages, subs¬ 
tantial and exemplary damages should bo award¬ 
ed. [P 762 C27 

The principles which guide the Courts in esti¬ 
mating damages in a case of this kind areas 
follows: The injured person is entitled to dam¬ 
ages for personal sufiering and for loss of enjoy¬ 
ment of life and also to actual pecuniary loss re¬ 
sulting to and the expenses reasonably incurred 
by him. If he is eng.aged in a profession, trade or 
other occupation, be must be compensated for the 
probiiblo future loss by reason of incapacity or 
diminished capacity to work : Allt 1914 Bom 
218. Be/. [P7G2C17. 

Din Dayal Khanva —for Appellants. 

M. C. Mahajan —for Respondent. 

Abdul Rashid, J. —This appeal has 
arisen out of an action brought by 
the plaintiff, Fakir Cliand, against the- 
defendants, Gurdit Singh, Thakar Singlv 
Achliar Singh and Kishan Singh, for 
recovery of Rs. 15,000 on 
account of damages for assart 
and battering. It is beyond dis¬ 
pute that the plaintiff was brutally as¬ 
saulted by the defendants on 8th Nov¬ 
ember 1927. Both his eyes were 
pierced by some sharp pointed weapon,. 
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the ulna bone of his left forearm was 
fractured, a grievous injury was inflict¬ 
ed on his right leg and nine simple 
hurts on other parts of his body. The 
defendants were convicted under 
Ss. 326,394 and 397, Penal Code, 
with respect to this incident and sen¬ 
tenced to ten years’ rigorous imprison¬ 
ment and Rs. 1,000 fine each. It was 
ordered out that out of the fine Rup^s 
Rs. 2,000 should be paid to the plain¬ 
tiff. In the present suit the plaintiff 
clairned Rs. 10,000 for the total loss 
■of his eye-sight and the pain and suf¬ 
fering caused thereby, Rs. 6,500 for 
the loss of earnings and Rupees 
500 for medical e.Kpenses incurred by 
liim. After deducting Rs. 2,000 allowed 
to him as a result of the criminal 
trial a decree for Rs. 15,000 was pray¬ 
ed for. The trial Court has granted a 
decree for Rs. 13,400 and propor¬ 
tionate costs and the defendants, Gur- 
dit Singh, Kishan Singh and Thalcar 
Singh, have instituted this appeal. It 
was urged on belialf of the appellants 
that it had not been proved tliat the 
respondent had spent Rs. 400 as me¬ 
dical expenses on his treatment, that 
the sum of Rs. 10,000 awarded as 
damages for the loss of eye-sight, pain 
and suffering was excessive and that 
the loss of earnings would not amount 
to Rs. 6,500 as the respondent was 
already 45 years of age when he was 
•assaulted. 

I am of opinion that the evidence 
of Ram Singh, P. W. 4, Jagat Singh, 
P. W. 7, Amritsaria, P. W. 8, and 
Fakir Cliand, P. W. 9, establishes 
the fact that the respondent incurred 
expenses exceeding Rs. 400 during the 
course of liis treatment. As far as 
damages for the loss of eye-sight, pain 
and suffering are concerned, the simi 
of Rs. 10,000 awarded by the trial 
Court does not seem to be excessive. 
It was observed in Sri Ratn v. Delhi 
Electric Tramway & Lishting Co. Lid. 
(1), that: 

‘‘ the principles which guide the Court in esti¬ 
mating diunages in a case of this kind are well 
established and do not admit of any controversy. 
The injured per.son is entitled to damages for 
Ipersoual suffering and for loss of enjoyment of 
jlife and also to actual pecuniary loss resulting to 
and the expenses reasonably incurred by him. If 
|he is engaged in a profession, trade or other oc- 
Icupation, he must b'e compensated for the pro¬ 
bable future loss by reason of incapacity or dimi¬ 
nished capacity to work.” 

Dr. Ghulam Moliamma.d, P. W. 3, 
has deposed that the plamtiff^ must 
have suffered severe pain during the 
time that he was in hospital,^ i. e., 
1. AIRTlQlSLah 218=49 10 435=75 PR 19i9. 


from 8th November to 26th. December 
1927. The total loss of eye-sight has 
deprived the plaintiff of all enjoyment 
of life and will continue to cause 
acute suffering to him so long as he 
lives. In Sorab/i Hormusji v. Jamshedil 
Merwanji (2), Rs. 10,000 were award¬ 
ed for pain and suffering caused to 
a person who had lost one of his 
legs as a result of an accident caused 
by the negligence of the defendant. In 
the present case the assault on the 
respondent was deliberate and wanton. 
In such cases substantial and exemplary 
damages are awarded which is not the 
case when the injury is caused by a 
mere rash and negligent act. The law 
on this point is summoned up in Rama- 
swami Iyer’s Law of Torts, pp. 55 
to 58. It has been observed in Pol¬ 
lock’s Law of Torts, p. 189 (12th 
edition) that: ' 

“ whore there is a great injury without the pos¬ 
sibility of measuring compensation by any nume¬ 
rical rule, juries have been not only allowed but 
encouraged to give damages that express indigna¬ 
tion at the defendant’s wrong rather than a 
value set upon the plaintiff’s loss. Damages 
awarded on this principle ars called exemplary oi 
vindictive. The kind of wrongs to which they are 
applicable are those which besides the violation of 
a right or the actual damage, import insult or 
outrage and so are not merely injuries but intu- 
riae in the strictest Roman sense of the term. , . . 
The tort is aggravated by the evil motive.” 

The respondent was waylaid by the 
appellants who deliberately proceeded 
to pierce his eyes so that there may 
be no chance of his regaining his 
eye-sight. In such a case I am of 
opinion that the trial Court acted right¬ 
ly in fixing the amount of damages at 
Rs. 10,000. It has been established 
by the evidence on the record that the 
respondent was earning between Rupees. 
70 to Rs. 85 a month. The evidence 
of Sardar Jawahar Singh, P- 
W. 1, Manager Bedi Ram- 
kishan and I-ala Ishar Das, 
P. W. ' 2, a merchant of Amritsar, is 
cogent and convincing and I do not see 
any reason why this evidence should, 
not be relied on. In the ordinary 
x:ourse of things it must be assumed, 
that the respondent would have cont^ 
nued earning Rs. 70 to 85 a month 
till the age of 55. In case his in¬ 
come be taken to be only Rs. 4o a 
month even then he is enutled to 
Rs. 5,000 on account of loss of income 
and this is the amount that the tn^ 
Court has awarded under this head. 
For the reasons given above, I womd 
affirm the decree of th e trial Co urt 

2. AIR 1914 Bom 218=^rG*705S8BW&52. 
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And dismiss this api>eal with costs. 

Jm Lai, J. —I agree. 

K,S. Appeal dismissed, 

A. I. R. 1933 Lahore 763 (1) 

Shadi Lal, C. J. and Abdul Qadir, J. 

Mam Haj —Appellant. 

V. 

Chhotu and others —Respondents. 

Second Appeal No. 1472 of 1931, De¬ 
cided on 31sfc May 1933. 

Cosharer—Sale of portion of share by co* 
sharer — Vendor and vendee continuing as 
cosbarers — Vendor or his representatives 
cannot claim adverse possession as against 
vendee unless title of vendee is repudiated— 
Adverse possession. 

The possession of one cosbarer is the possession 
of all the cosbarers and a cosharer will not be 
Ijermitted to claim adverse possession unle.ss it 
clearly appears that be has repudiated the title of 
the cosbarer to bis knowledge aud is bolding ad¬ 
versely to him. Hence where a cosbarer sells a 
portion of share, both be and bis vendee become 
cosharers from the moment of the sale and as 
such neither the vendor nor bis representatives 
can assert adverse possession against the vendees 
unless there has been an overt act showing adverse 
possession to the knowledge of the vendee : A I fl 
1924 Lah G82, Doubted and DUt ; A I It 19.32 
All 393. lief. 703 C 1. 2] 

Shamair Chand —for Appellant. 

Fakir Chand and Chandra Gupta —for 
Respondents. 

Shadi Lai, C. /.—On 8th July 1879. 
Alla h Dia, a cosharer in a joint hold¬ 
ing, sold l/7th share in that holding 
TO the predecessors-in-inicrest of the 
defendants. Mutation was duly effected 
in respect of the sale and the vendees 
were recorded in the revenue pai>ers as 
cosharers in the holding. It appears 
however that they did not obtain ac¬ 
tual possession of the land; and that 
when proceedings for partition of 
the land were taken, the descendants 
of the vendor, who, after the saJc 
referred to above, retained a share in 
the joint holding claimed tlrat, by ad¬ 
verse possession, they had acquired 
ownersliip of the share sold by Aliali 
Dia. 

Now, the rule of law is finally es¬ 
tablished that, in the case of cosl^rers, 
the possession of one cosbarer is the 
possession of all the cosharers and tliat 
a cosharer will not be permitted to 
claim the protection, of the statute of 
limitation unless it clearly appears that 
he has repudiated the title of tliis 
cosharer to his knowledge and is hold¬ 
ing adversely to him. In other words 
there must be an overt act showing 
adverse possession, and that act must 
be brought horae to the cosharer against 
whom adverse possession is claimed. 


Lahore 7G3 

In the present case Allah Dia did not 
sell the whole of liis share in the 
joint holding, but only a portion there¬ 
of, and both he and liis vendees became 
cosharers from the moment that the 
sale took place in favour of the lat¬ 
ter. I cannot understand how the ven¬ 
dor’s representatives can assert adverse 
possession against the vendees. Our 
attention has been invited to a judg¬ 
ment of a Single Judge in (Jdi v. 
Mani Mai, A. /. R. 1924 Lah. 682, 
where it was held tliat a transferee 
from a cosharer cannot by the mere 
fact of transfer become a cosharer, 
if liis rights as such are denied by 
the other cosharers. The correctness 
of this ruling is open to doubt, because 
it has been repeatedly held that there 
can be no adverse possession by one 
co-owner against another co-owner, and 
that the same principle applies to the 
case of a transferee from a co-owner i 
vide inter alia. Subha Lai v. Fateh 
Alufhojnmaxl (1). It is however un- 
aiccessary to discuss the matter any 
further, because in Udi's case, A. J. 
R. 1924 Loh. 682, other cosliarerswere 
claiming adversely to the transferee, 
and not the transferor. That case is 
therefore wholly inapplicable to the 
facts of the present case, where ad¬ 
verse possession is set up, not by the 
other cosbarers, but by the vendor him¬ 
self, who, after the transfer, continued 
to be a cosharcr in the liolding. 

Mr. Fakir Cliand, for the respon¬ 
dents however contends that there was 
an ouster of the vendees in the pre¬ 
sent case, but. as pointed out by the 
lower Court, his clients did not plead 
any overt act zior did they adduce any 
evidence to establish such an overt act. 
They have therefore wholly failed to 
establish adverse possession against 
their cosharers. 

The result is that the appeal is al¬ 
lowed, the decrees of the Courts be¬ 
low arc vacated, and the suit dis¬ 
missed with costs throughout. 

Abdul Qadir, J. —I agree. 

K.S. Appeal allowed. 

1. AIR 1932 All 393=140 I C 053=54 All 628. 

A. 1. R. 1933 Lahore 763 (2) 
Shadi Lal, C. J. and Abdul Qadir, J. 

Mt. Hayat Bihi —Defendant — Appel¬ 
lant. 

v. 

Muhammad Amin and others — Plain¬ 
tiffs—Respondents. 

Second Appeal No. 935 of 1928, De¬ 
cided on doth May 1933. 
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(a) Custom (Punjabi •— Khoja of Kesur in 
Lahore District — Will—Properly bequeathed 
to lady—Death of lady issueless subsequent 
to death of testator — Property does not re¬ 
vert to testator's heirs. 

There is no custom ainon" the Khojas of Kasur 
in Lahore Dhtrict by which, when property is 
bequeathed to a lady and she dies issueless soon 
after the death of the testator, such property re¬ 
verts to the heirs of the testator. LP 7G4 C 21 

(b) Principal and Af^ent — Bequest of pro¬ 
perty to lady and death of lady soon after 
death of testator — Suit by lady's husband 
against person in possession of property be¬ 
queathed— No relationship of principal and 
agent exists between parlies—Plaintiff may 
be given decree for rents and mesne profits 

— Civil P. C. (1908). O. 20, R. 12. 

Certain property was bequeathed to a lady 
who died soon after the testator's death Her 
husband filed a suit against the person in posses¬ 
sion of the property and wanted defendant to 
render accounts : 

llfhl : that the parties did not stand in the 
relationship of principal and agent, that the de¬ 
fendant was not liable to render accounts but 
that the Court was, under O. 20, R. 12, empower¬ 
ed to pass a decree for rents and mesne profits 
which bad accrued on the property prior to ins¬ 
titution of suit. (.P 764 O 2] 

D. G Balli and M. L. Sethi —for Ap- 
pellanfc. 

Shah Kawaz and Ferozc Din Ahmad 
for Bespondenfes. 

ShaM Lai. C. J .—On 26th October 
1919. Haji Muhammad Farid, a Khoja 
of Kasur in the Lahore District, made 
a will, by which he disposed of his 
immovable property and his one-^lf 
share in a cotton factory to various 
persons mentioned therein. One of the 
persons favoured by Iiim was Mt. Kha- 
dija Begjam, to whom he bequeathed 
2/50th share of one-half of the factory, 
which belonged to him. The testator 
died on 28th March 1921. and two 
months afterwards Mt. Khadija Begam 
also died. The plaintiff Muhammad 
Amin, the husband of the woman, has 
brought the present suit for the re¬ 
covery of the possession of the property 
bequeathed to his wife, and also 
for the profits thereof for three years 
prior to the institution of the suit. 
The Courts below have concurred in 
decreeing the claim, and in this second 
appeal by the contesting defendant only 
two points have been argued before iis. 

The first contention urged by the 
Icarn^ed counsel is that on the death 
of Mt. Khadija Begam the estate re¬ 
verted to the testator’s heirs in the 
absence of her issue. The learned Dis¬ 
trict Judge holds that the special cus¬ 
tom invoked by the appellant has not 
been established, but it is argued that 
the decision in the former suit brought 


by the appellant against the husband 
of Mt. Khadija Begam operates as res 
judicata. That suit was brought in the 
Court of a Subordinate Judge of 
the Third Class, for the recovery 
of Rs, 1,993-9-3, which was al¬ 
leged to have been given in 
cash and dresses, etc., to Mt. 
Khadija Begam as her dowry. The de¬ 
fendant Muhammad Amin denied the 
existence of the custom set up by the 
then plaintiff, but no decision 
was arrived at on that point because 
the whole dispute between the parties 
was referred to arbitration. The arbi¬ 
trators too did not decide any matter,, 
as the parties agreed that a sum of 
Rs. 1,000 should be paid by Muliam- 
niad Amin to the plaintiff. Now, there 
are several reasons why the rule of 
res judicata does not operate as a bar 
to the present suit. In the first place, 
there was no decision, express or im¬ 
plied, on the question of custom set up 
in tliat case. In the second place the 


present suit is beyond the pecuniary 
jurisdiction of the Court which dealt 
with the former case. Lastly, as the 
learned District Judge points out the 
former suit related to gifts made by^ 
way of dowry, and if there was any | 
decision in that case, it related to [ 
the custom that presents given as 
dowry are returnable on the death of 
the person to whom they were made. 
In the present case, no question of 
gift by way of dowry arises; and there 
can be no doubt tliat the bequest of the 
two shares in the factory which were 
given by the testator to Mt. Kliadija 
Begam, cannot be treated as a giR 
which was to revert on the death 
of the lady without any issue. It is 
to be observed that that testator made 
similar gifts to other persons who were 
not in any way related to him, and 
it would be absurd to suggest that, 
while the bequest to strangers shoidd 
be absolute, that made to Mt. Khadija 
Begam was subject to the rule of re¬ 
version. I have, therefore, no h^ta- 
tation in endorsing the decision of the 
learned District Judge on this i>omt. 
There is, however, some force in the 
the second contention that the partes 
do not stand in the relationship of pnn- j 
cipal and agent, and that the 
is not liable to render accounts to the 
plaintiff. The latter, however, wants 
profits attributable to his share of the 
factory for the three years to 

the institution of. the suit, as 

down in O. 20, R- 12. Civil 
Code, the Court is empowered to P^ 
a decree for the rents and mesn P 
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fits which have accrued on the pro¬ 
perty dui'ing the period prior to the 
institution -of the suit, and can direct 
an enquiry as to such rents or mesne 
profits. 

1 would, therefore, direct the lower 
appellate Court to enquire into those 
profits wliich the defendant, who must 
be deemed to be in wrongful posses¬ 
sion of the plaintiff's sliare actually 
received or might with ordinary dili¬ 
gence have received therefrom, and to 
determine the amount which as a re¬ 
sult of the enquiry should be awarded 
to the plaintiff. The appeal is accord¬ 
ingly aUowed pro tanto and the decree 
of the lower appellate Court modified 
accordingly. The parties are directed 
to bear their own costs in this Court. 

Abdul Qadir, J .—I agree. 

K s Decrae modified. 


A. I. R. 1933 Lahore 765 (1) 

Harrison and Addison, JJ. 

Mt. Plaintiff—Appellant. 

V. 

Jaimal and others —Defendants-—ReB- 

pondents. ^ 

Second Appeal No. 998 of 1927, De¬ 
cided on 10th April 1933. from decree of 
DUt. Judge, Ludhiana, D/- 18th January 
1927 

Civil P. C. (1908), S. 100 —Finding tbet land 

•in suit is ancestral is one of fact. , , , , 

A finding that certain portion of the land m 
suit is ancestral is one of fact and cannot he 
challenged in second appeal. LP *765 C 1, 2 J 

Ghirdnjivcb Lai and J" . G. Sethi for 

Appellant. ^ ^ 

j^uhammad Amin and Balkishan 

Mehra —for Respondents. 

Harrison, /.—^This second appeal is 
I disposed of by a preliminary objection 
taken by counsel for the respondents. 
It has been decided by the lower ap¬ 
pellate Court that certain porti.pn of 
the land in suit is ancestral. This de¬ 
cision is challenged by counsel for the 
appellant. Counsel for the rcsi^ndents 
in urging his prel iminary obje ction con¬ 
tends that this is afindirig 6f fact and 
cannot be challenged on second appeal 
and as there is no other point, the 
api>eal must fail. This is so. Right 
or wroTi&t the decision stands* it can- 
not even be truly urged that, it is based 
on no evidence, whatever the quality 
of the evidence may be considered to 
be. Whatever view might have been 
taken by us or any other Bench, had 
Ithe matter been open and before it, 
it is quite immaterial; the evidence is 


there. TIic decision is one of fact based 
on evidence. It cannot be cliallcnged 
or questioned. 

The appeal must fail and is dis¬ 
missed with costs. 

K.s. Appeal dismissed. 


A. I. R. 1933 Lahore 765 (2) 

Dalip Singh, J. 

Hakam Ali and others Defendants 
Appellants. 

V. 

Shiv Narain and others — Plaintiffs— 
Respondents. 

Second Appeal No. 1944 of 1931, De- 
sided on I9bh May 1933, from decree of 
Diat. Judge, Ferozepur, D/- 20th June 
1931. 

(a) Limitation Act (1908). S. 5—Death of 
sole appellant — Delay in filing application 
and affidavit on behalf of minor heirs ot 
appellant — Time was extended and abate¬ 
ment set aside-Civil P. C. (1908), 0.22. 
R 9 

The sole appellant defendant in tbo suit died 

on I2tb January 19.S2. On 9th April 19o2 one 
Ji. ouardian*ad-litem of the minors, came to 
Lahore to put an affidavit as to the death of ap¬ 
pellant. heirship of his minor sons and his free* 
dom from any interest. The affidavit was ac¬ 
tually drawn up but there was nobody at Lahore 
to indentifv B and he had therefore to go back to 

Fevozepore on the 10th which was Sunday and 

returned to Lahore on the lltb after 4 ^ 

The 12th was a holiday and the affidavit with the 
application was put on the 13th : 

Held • that in the circumstances it was a tit 
case for extending time, and setting aside abate¬ 
ment and abatement was set aside. LI* X ^ ^ 

(b) Civil P. C. (1908). O. 22, R. 4 (3)—One 

legal representative already on record though 
in different capacity—No application is ne¬ 
cessary to avoid abatement. 

Where a legal representative of the deceased 
person is already on record though in a different 
capacity, no application is necessary to 
abatement. 

(c) Civil P. C. (1908), O. 22. R. 4 (3)—Whe¬ 
ther all legal representatives must be brought 
on record— [Qxiaere). 

Whether all the legal representatives ot a de¬ 
ceased person must be brought on record or the 
suit must be held not to abate as long as one o£ 
the legal representatives has been brought on th© 
record {Quaere). ® 

Mohammad Amin Khan — for Appel¬ 
lants. 

A-m/i.',- ‘STn.f.h. Ghnnn. — for ReSDOndSHtS* 


Judgment .—The facts of this ^se 
are as follows: By a mortgage-deed 
dated 16th July 1887 , one Ralurmn, 
deceased, father of Hakim Ali, defen 
dant 1. and appellant here, mortgaged 
309 kanals, 16 tnarlas to one Kanshj: 
Ram, father of Prabhu Dial, defendant 
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2. The principal amount of the mort¬ 
gage was Rs. 99 and the mortgagor 
was to remain in ix^ssession as tenant 
of the mortgagee and pay Rs. 24-12-0 
per annum by way of rent and if 
he failed to do so, to pay interest on 
the rent at the rate of Rs. 25 per 
cent, per annum. In 1908 a suit .was 
instituted by One Gurmukh Singh on 
behalf of Prabh Dial, then alleged 
to be a minor, for possession of 309 
kanals, 16 marlas of land, as mort¬ 
gagee for Rs. 660 nearly. The suit 
was instituted on 11th August 1908 
and was compromised on 25th August 
1908 on behalf of the minor by one 
Nihal Chand who claimed to be a 
Mukhtariam of Gurmukh Singh. _A de¬ 
cree was passed, giving possession of 
73 kanals, 5^ marlas to the minor 
in lieu of Rs. 200. It appears however 
from the order and the compromise 
tliat what was meant by this decree 
was that the claim to take possession 
of the whole 309 kanals as mortgagee 
was given up and the mortgagee 
was put in actual possession of 73 
kanals for a principal amount of Rupees 
200. Subsequently in 1923 Prabh Dial 
sold his mortgagee rights to the pre¬ 
sent plaintiffs. Subsequently the pre¬ 
sent defendant 1, Hakim Ali, brought 
a suit for redemption of 104 kanals 
before the revenue authorities. It ap- 
I>ears that this 104 kanals was a pure 
arithmetical mistake and the suit was 
really for possession by redemption of 
73 kanals, 5^ marlas. On the basis 
of the compromise wliich according to 
revenue authorities had been followed 
by a mutation, the suit was decreed. 
The plaintiffs then brought the pre¬ 
sent suit, alleging that the total charge 
on the property was over Rs. 2,000 
but they were satisfied to receive 
Rs. 1,000 in redemption of the mort¬ 
gage for 104 kanals and 2 marlas. 
The trial Court decreed the suit and 
learned District Judge dismissed the 
appeal and Hakim Ali, defendant 1, 
brought the present apF>eal. 

The preliminary objections have been 
raised by the learned counsel for the 
respondents. In the first place he con¬ 
tends that Hakim Ali died on 12th 
January 1932, and the application to 
bring his legal representatives on the 
record was not made until 13th April 
1932 and that the appeal has therefore 
abated It appears that what happened 
waf that on 9th April 1932. the guar¬ 
dian ad litem of the minors came to 
Lahore and wished to put ^ ^ affi¬ 
davit as to the death of Hakun Ah 
Md the heirship of his minor sons and 


his o^\m freedom from any interest. 
This affidavit was actually drawn up 
but as there was nobody here to identify 
the deponent, Bulanda, he had to go 
back to Ferozepure on 10th which was 
a Sunday. On 11th he returned to 
Lahore after 4 o’clock with the affi¬ 
davit duly attested. The 12th was a 
holiday and the affidavit with the ap¬ 
plication was put in on the 13th. I 
have no hesitation in extending time 
in the circumstances and setting aside 
the abatement of the appcial arising 
on this ground. 

The next point urged is that Mula 
Mai, one of the respondents, a co¬ 
mortgagee, died on 7th May 1931, 
and no legal representatives have so 
far been brought on the record at aU. 
This fact was brought to tlie notice of 
the counsel’s munshi on 9th January 
1933. The learned counsel contend¬ 
ed that Mula Mai had five sons one of 
whom was already on the record, name¬ 
ly, Maharaj Mai, as a party in his own 
right and the others not having 
been brought on the record the appeal 
abated in toto as the interest of the 
mortgagees was not separable. The 
rulings of this Court lay cio^vn that 
where the legal represfentative of a 
deceased person is already on the re¬ 
cord, no application is necessary to 
avoid abatement. In a Division Bench 
ruling of this Court I have expressed 
a different view, but my learned col¬ 
league in that case, Jai Lai, J., did 
not agree with my view. It must be 
taken then for the present that the 
view of this Court is as stated above. 
The question then arises whether all 
the legal representatives of a deceased 
person must be brought on the record 
or the suit must be held not to abate 
so long as one of the legal repre¬ 
sentatives has been brought on the re¬ 
cord. Now in the case when an ap- 
plication has been made, the point is ' 
free.- from difficulty, because the sec¬ 
tion only says that abatement t^es 
place where there is no application, 
but in this case there is no appli¬ 
cation but by a fiction of law the ne¬ 
cessity of an application is dispensea 
with because one of the legal repre¬ 
sentatives is already. on the record, 
though in a different capacity. Even 
assuming however that the 
abates, I would be prepared in 
circumstances to extend time 
ing these persons on 
in view of the rulings of this 

to have any divergent ^ 

the other representatives and iiidy 
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presents the estate of Mula Mai, I 
do not consider that the appeal abates 
and the case accordingly shall proceed. 

Coming to the merits, the facts arc 
perfectly simple and the Courts below* 
appear to liave confused themselves on 
the question of validity of the decree 
as against Prabh Dial. It appears that 
Kanshi Ram died in 1889 and there¬ 
fore in 1908 Prabh Dial vv’as probably’^ 
more than 18 years old. He was showm 
as a minor in all probability because, 
as asserted by the defendant-appeUant. 
‘Gurmukh Singh had been appointed 
his guardian by the Court. It is also 
said tliat there is notliing to show that 
Nihal Chand was Mukhtariam of Gur¬ 
mukh Singh but surely the presumption 
should be that the Court in that case 
was satisfied of the authority of Nihal 
Chand to carry on the suit on behalf 
of Gurmukh Singh and in the absence 
of anything to show that there was 
a fraud, that Nihal Chand was duly au¬ 
thorised by Gurmukh Singh. In all 
probability the power of attorney has 
been destroyed or lost, because it was 
on what is called “nathi be.'’ In any 
event, even if the decree against Prabh 
Dial was voidable, I do not sec how it 
was void and up till 1923 when Prabh 
Dial sold his mortgagee rights to the 
present plaintiffs, he never attempted 
to dispute the decree or have it set 
aside and even in the present case, 
though impleaded as a defendant, he 
never cared to appear. I do not see 
how it is open to the present plain¬ 
tiffs to contest the validity of this 
decree. I therefore accept the app^l 
and dismiss the plaintiffs' suit with 
costs throughout. 

V.B. Appeal allowed. 

A. 1. R. 1933 Lahore 767 

Tek Chand and Monroe, JJ. 

Chandgi Ram and others —Plaintiffs— 
Appellants. 

v. 

Ram Sukh and others —Defendants— 
Respondents. 

Second Appeal No. 1632 of 1932, 
Decided on 16tb May 1933, from decree 
of Diet. Judge, Delhi, D/- 25tb July 1932. 

(a) Punjab Courts Act (1918), S. 39—Suit 
for pre-emption—Decree for .possession sub¬ 
ject to encumbrance—'Value of encumbrance 
exceeding pecuniary jurisdiction of the Court 
—Decree is not ultra vires. 

The value of the suit for purposes of jurisdic- 
tion in suits for pre-emption of sales of agricul¬ 
tural land is thirty times the land revenue 
assessed on land and the valuation of the ori¬ 
ginal suit determines the forum of appeal; and 


merely that the Court pns.ses a decree for posses¬ 
sion subject to an encumbrance which exceeds 
the pecuniary jurisdiction will not nuiko the 
decree so passed ultra vires of the Court. 

[P 768 C 1] 

(b) Court-fees Act (1870), S. 7—Suit for 
pre-emption—Valuation. 

In a suit for pro-oinption, the court-foe pay¬ 
able is to be calculated on ten times the laud 
revenue assessed on land and the amount of 
court-fee has nothing to do with the considera¬ 
tion of the rale or the amount of ejicumbranco 
on the property. [p 708 C IJ 

Kishan Dial —-for Appellants. 

M. C. ^ilahajan and N. G. iMehra — for 
Respondents. 

Tek Cha,nd, J. —Nathan and Daya 
Ram, defendants 1 and 2, sold 46 
bighas of agricultural land in village 
Qamaruddin Nagar, Delhi Province, to 
Ram Sukh Das, Ivislian Lai, Kanwar 
Singh and Umrao Singh, defendants 3 
to 6, for Rs. 7,500. The plaintiffs 
brought a suit to pre-empt the sale 
on payment of Rs. 750 only, which 
tltey alleged was the real considera¬ 
tion for the sale transaction and re¬ 
presented the market value of the pro¬ 
perty sold. The land was assessed to 
revenue at Rs. 14-8-0 and the value of 
the suit for purposes of jurisdiction 
under the rules framed by the Local 
Government under the Suits Valuation 
Act was Rs. 435, and the value for- 
payment of court-fee under S. 7, Court- 
f^s Act, was Rs. 145. The considera¬ 
tion recited in the deed consisted of the 
following terms: 

1 . Left with the vendee for payment to Har- 
phul, the previous mortgagee, Rs. 3,SCO. 

2. Due to the vendees as mortgagees by means 
of oral mortgages on behalf of Nathan, 

Rs. 1,700> 

3. Paid to Chhatar, a creditor of Nathan, 

Rs. 1,000.. 

4. Paid to Bahadur, a creditor of Daya Ram, 

vendor. Rs. 

5. Paid to the vendors before execution of the 

sale*deed for the purchase of cattle and- 
grain, etc., Rs. 237 . 

6 . Paid to the vendors for the expenses of the 
execution and registration of the sale-deed, 

rr T, .3 200.. 

7. Paid before the Sub-Registrar, Rs. 750. 

The trial Judge did not go into the 

genuineness of the prior mortgages, 
but held the other debts to be ficti¬ 
tious and passed a decree in favour of 

^ r possession on payment 

of Rs. 862-8-0. The vendees app>ealed 
to the District Judge and prayed tha.t 
the plaintiffs be given a decree for 
pre-emption on payment of Rs. 4,000 
"subject to the mortgage in favour of 
Harphul.” The District Judge accepted 
the appeal and modified the decree* of 
the trial Court granting the plaintiffs a. 
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,‘decree for possession of the land by way of pre¬ 
emption subject to the mortgage in favour of 
Harphul on payment of Rs. 4,000 on or before 
1st September 193*2,” 

failing- which the pnlaintifTs’ suit was 
to stand dismissed. It was also direc¬ 
ted that before the decree could be 
executed the plaintiffs must make up 
the court-fee in the trial Court on 
Rs. 7,500. On second appeal before us 
the principal point urged by Mr. 
Kishan Dial on behalf of the plaintiffs- 
appcllants is that the decree passed by 
the District Judge was ultra vires as 
j it was beyond the maximum limit of 
his pecuniary jurisdiction. In my opi¬ 
nion this contention is devoid of force 
and I have no hesitation in overruling 
it. The value of the suit for purposes 
of jurisdiction in suits for pre-emption 
of sales of agricultural land is admit¬ 
tedly thirty times the land revenues 
assessed on land, and in this case tliis 
was Rs. 435. Under S. 39, Punjab 
Courts Act, the forum of appeal is de¬ 
termined by the “value of the original 
suit," and it is not denied the learned 
District Judge had jurisdiction to enter¬ 
tain the appeal. It is however con¬ 
tended that the decree passed by him 
M'as beyond the maximum limit of his 
appellate pecuniary jurisdiction. But 
as has been stated already, in this case 
the decree actually passed by the learn¬ 
ed District Judge was for possession of 
the land in suit, subject to the mortgage 
in favour of Harphul, on payment of 
Rs. 4,000. This was obviously within 
the learned District Judge’s pecuniary 
jurisdiction and therefore the decree 
cannot be said to be ultra vires. 


Mr. Kishan Dial very properly did 
not argue the other grounds of appeal 
wliich dealt with the findings of fact 
recorded by the learned District Judge. 
The decree of the learned Judg<» was 
therefore correct and must be affirmed. 
There is however one point which has 
been brought to our notice by Mr. 
Kishan Dial and on which the learned 
District Judge lias obviously gone 
wrong.* Pie lias ordered the plaintiffs to 
make up the court-fee in the trial Court 
on Rs. 7,500, apparently on the grotmd 
that in this suit the plaint should have 
been valued for purposes of court-fee at 
Rs. 7,500. The learned District Judge 
.is obviously wrong on this point as 
under S. 7, Court-fees Act, in suits 
of tliis kind, the court-fee payable is to 
be calculated bn ten tinies the land 
revenue assessed on the land. I would 
therefore hold that this poruon of the 
learned District Judge’s order is erro¬ 
neous. The appeal lias failed on the 


merits and is dismissed, except to this 
extent that the order of >the District 
Judge requiring the plainftffs to make 
up the deficiency in court-fee on the 
plaint on Rs. 7,500 is set aside. The 
vendee-respondent will get his costs of 
this appeal from the appellants. 

B.K. Order accordingly. 

A. I. R. 1933 Lahore 768 

Tek Chand and Monroe, JJ, 

Jowala Das —Defendant—Appellant. 

V. 

Wazir Chand and another —Plaintiffs 
—Respondents. 

Second Appeal No. 1508 of 1932, De¬ 
cided on 30th May 1933, from decree of 
Dist. Judge, Jhang, D/- 21st June 1932. 

Hindu Law — Joint family — Mortgage or 
family property by father not for family 
necessity — Mortgagee can obtain personal 
decree against father and in execution bring 
entire family estate to sale unless debt is 
illegal or immoral—Civil P. C. (1908), O. 34, 
R. 6. 

Where a Hindu, who is the xnauager of a joint 
family, consisting of himself and his sons, alien¬ 
ates joint property, not for family necessity or 
for payment of a just antecedent debt, the mort¬ 
gage qua mortgage is not binding on the sons, 
but it is open to the mortgagee to obtain a per¬ 
sonal decree against tho father and, in execution 
of that decree, bring the entire family estate, 
including the mortgaged property, to sale unless,, 
of course, the sons are able to show that the debt 
in question was tainted with immorality or ille¬ 
gality. 

A mortgagee who obtained a mortgage-decree 
on a mortgage executed by the father of a joint 
Hindu family had reserved liberty to apply for a 
personal decree against the mortgagor in the event 
of tho sale proceeds being found insufficient to 
pay oS the decretal amount. The property was 
sold in execution of the decree, but before the 
confirmation of the sale, the sons of the mort- 
mortgagor filed a suit for a declaration that the 
mortgage was not binding on them as there was 
no necessity for it and that the sale should not 
be confirmed. The declaration was granted and 
the sale price was refunded to the auction-pur¬ 
chaser : 

Held : on appeal by the mortgagee that the 
conditional clause in the decree regarding the 
personal decree became operative, that the mort¬ 
gagee was entitled to move the executing Court 
for passing a personal decree under O. 34, R. 6 
and that the declaration granted to the sons did 
not bar the mortgagee from applying for a per¬ 
sonal decree and proceeding against his property. 

[P 769 C 

JM. G. Mahajan and Hem Haj Mahajan 
—for Appellant. 

Badri Das and Ganesh Datta~~‘ioT Res¬ 
pondents. 

Tek Chaiid, J. — By a regist^ed 
dood, datod 29th. June 1923, Kasni 
Ram, defendant 2, mortgaged the pro- 
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perty in dispute to Jowala Das. defen¬ 
dant 1, for Rs. 4,000. The mortgage 
was without possession, and carried in- 
terestat Re. 0-12-6 perccntpermensein. 
•On 6th January 1931, Jowala Das, 
mortgagee brought a suit praying tiiat 
the amount due on foot of the more- 
.gage be realized by sale of the mort¬ 
gaged property, and in the event of the 
sale-proceeds being found insufficient 
to discharge the decretal amount, liberty 
be reserved to him to apply for a per¬ 
sonal decree against the mortgagor. 
In the plaint it was expressly stated 
that the claim for a personal decree 
against the mortgagor was within time 
by reason of certain payments having 
been made within six years of the insti¬ 
tution of the suit. The sole defendant 
in tliat suit was Kashi Ram, mortgagor, 
his sons, Wazir Chand and Shadi^Lal 
<who are the plaintiffs in the present 
litigation and who claim to be members 
of a joint Hindu family with Ivashi 
Ram) were not made parties. A decree 
was passed in favour of the mortgagee 
against the mortgagor declaring tliat 
Rs. 4,000 was due and ordering that 
if that amount, together with interest 
at the stipu^ted rate from the date of 
institution till realization and costs was 
not paid within three months from the 
date of the decree the mortgaged pro¬ 
perty shall be sold, and that if the 
rnortgaged property was found insuffi¬ 
cient to discharge the amount of decree 
and interest due thereon, it would be 
open to the mortgagee to apply for a 
personal decree against the mortgagor 
\mder O. 34, R. 6. The question whe- 
tner the claim for a personal decree 
was or was not within limitation was 
reserved for decision “till such time 
as the plaintiff made an application” 
under that rule. 

The mortgagee took out execution of 
the decree and had the mortgaged pro¬ 
perty sold on 11th April 1932. The 
auction-purchaser was one Ram Lai 
and he duly .deposited the purchase- 
price Rs. 2,925, in the Court. The 
sale in favour of Ram Lai, was however 
not confirmed, for in the meantime 
’^azir Chand and Shadi Lai, who are 
the sons of the mortgagor, ICashi Ram 
l^d brought a suit for a declaration 
that the property in question was joint 
of themselves and Kashi Ram, that the 
latter Imd mortgaged it without family 
Tiecesssity and that the mortgage was 
not binding on them. The suit was 
dismissed by the trial Judge and the 
plaintiffs appealed to the District Judge 
While this appeal was pending the mort- 
jgagee, as stated already, got the mort-' 
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gaged property sold in execution of his 
mortgage decree and a dale was fi.xcd 
for confirmation of the sale. liofore 
tills could be done however the present 
plaintiffs got a proliibitory order issued 
by the District Judge to the c.xccuiing 
Court directing that the auction-sale 
be not confirmed till the decision of the 
plaintiffs’ api>eal by him. Tlie jirocccd- 
ings in the executing Court were ac¬ 
cordingly stayed. A few days later, 
the plaintiffs’ appeal was accepted by 
the District Judge and a decree jxassed 
in their favour declaring tliat the mort¬ 
gage of 29th June 1923 was ineffectual 
in rcsj>ect of the proi>erty comprised in 
the mortgage-deed. This decree was 
uiterprcted by the Court in which the 
proceedings in e.xecution of the mort¬ 
gage decree were pending as liaving the 
efiect of canceLling the auction-sale in 
favour of Ram Lai, and on 9th Tuly 
1932 it refunded the sale price to him. 
No appeal \yas filed against tliat order 
by the auction-purcliaser or any other 
party. 

The mortgagee, Jowala Das lias now 
preferred a second appeal to tliis Court 
against the decree of the District 
Judge, dated 21st June 1932. granting 
the plaintiffs the declaration above men¬ 
tioned, The finding that the mortgage 
by Kashi Ram was not effected for 
family necessity or payment of a just 
antecedent debt is not assailed by the 
appellant’s learned counsel, and there 
is no doubt that on. tliis finding the 
mortgagor’s sons are entitled to have 
it declared that the mortgage cjiui mort¬ 
gage is not binding on them. To this 
extent therefore the decree of the learn¬ 
ed District Judge is correct. Bur this 
does not mean, as seems to have been 
understood by the executing Court and 
faint-heartedly urged by Mr. Badri Das 
before us, tliat the mortgagee can under 
no circumstances bring the mortgaged 
property to sale. It is settled law that 
^ ^ Hindu, who is the manager of 

a joint family, consisting of himself and 
ms sons, alienates joint property, no? 
for family necessity or for payment of 
a just antecedent debt; the mortgagfe 
(jiui rnortgage is liot bindiilg on the 
sons, but it is open fc^the mortgage 
to obtain a personal decree'against t he 
father and, in execution of that decree 
bring the entire family estate, incltiding 
the mortgag-ed property, 6o sale unless, 
of course,' tftfe sons are able to show 
^ i ^ question was tainted 

5^Qrality or^egaUty^. In the I 

case, as^^-^rate 


pores^ht 


. mortgage d 
^lortgagee 
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sonal decree ag’ainst the mortgagor, in 
the event of the sale-proceeds being 
found insufficient to pay off the ciccrctai 
amount. As shown above, the mort¬ 
gaged proiXirtv was in fact brought to 
sale and the auction-purchaser had de¬ 
posited the sale price, but tliis amount 
could not be made available for dis- 
cliarge of the decree by reason of the 
proliibitory order issued at the instance 
of the plaintiffs themselves. The con¬ 
ditional clause in the decree lias there¬ 
fore Ix^come operative and the mort¬ 
gagee is entitled to move the executing 
Court for passing a personal decree 
under O. 34, R. 6: When he makes 
the application under that ,rnle, lwo 
questions will arise for decision: (.1) 
whether his claim for a personal deer^ 
is v.ithin time, and (2) whether the 
debt in question was illegal or im¬ 
moral. If. these points arc decided m 
his favour he can bring the entire 
familv estate, including the mortgaged 
propertv, to sale. It must therefore be 
dearly ’provided in the decree that the 
declaration granted by the Pfstrmt 
Tudge to the plaintiffs does not bar the 
mortgagee from applying for a personal 
decree and procceffing against the pro- 
nertv, if his claim is found to be within 
time and the sons are unable to prove 
that the debt was tainted with illegality 

or immorality. , , . j 

Mr. Mehr Chand has referred us 

to Jagdish Prasad ^ v. Hoshyar Singh 

(1) , where the majority of the Judges 
held that the word “debt” in proposi¬ 
tion (2) in Lord Dunein’s juc^ment 

in Bri] Narain Rai v. 

(2) , includes a “mortgage debt. We 
do not however think it n-^essary 
go into that question 

the appellant can obtain the relief, which 
he soeS, by proceeding under O. 

R. 6. subject, of course, to 
claim being within time. This app^ 
must accordingly be accepted 
e^^entf Sat to the decree granted by 
the learned District Judge a clause 
be added, stating that the declaration 
granted to the plaintiffs sh^ not pre- 
■ fudice the right of Jowala Das, defen¬ 
dant 1, to apply under O. 34, R. ^ 
Civil P. C., for a personal decree 

against Kashi Ram, 

if he obtains a decree under t^t rt^, 
to realize the decretal amount from the 
entire property of the .joint 
defendant 2 and the plaintiffs, including 
the mortgaged property. Having re- 

'l. AIR 1928 All 596=116 I O 776=51 All 13G 

2. Iv'lB 1924 P 0 50=77 I O 689=51 I A 129= 
46 All 95 (P 0). 
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gard to all the circumstances I would 
leave the parties to bear their own costs 
throughout. 

Monroe, /.—I agree. 

K.S. Order OMCordingly. 

A. I. R. 1933 Lahore 770 

Addison and agha Haidar, JJ. 

Sardara Singh —Plaintiff—Appellant 

V. 

Chanan Singh and another — Defen¬ 
dants—Respondent. 

Second Appeal No. 1925 of 1927, De¬ 
cided on 8th June 1933, from decree of 
Dist. Judge, Ludhiana, D/- 9th May 
1927. 

Fatal Accidents Act (13 of 1855), S. 1—It 
is not necessary that death must be direct re- 
suit of injury caused by neglect or default or 
wrongful Act. 

Under Act 13 of 1855, in order that damages- 
may be claimed, it is sufScient if a person by his 
wrongful act, neglect or default shall have caused 
the death of another person. These words do- 
not mean that death must be the direct result of 
the iujury caused. [P 770 C 21 

Shamair Chand —for Appellant. 

Addison, J .—This suit was instituted 
by Sardara Singh, son of Naranjan 
Singh, who was then 10^ years old, 
under Act 13 of 1855, against C h a nan 
Singh for recovery of Rs.4,000- 
as damages on account of the death of 
liis father Naranjan Singh which was 
caused by Chanan Singh. The 
Court decreed a sum of Rs. 1,500, but 
the lower appellate Court disimssed the 
suit. Against this decision this second 
appeal has been preferred. On 18th 
March 1924, Chanan Singh, struck 
Naranjan Singh on the head with a 
chhavi, causing a wound 7X1^ inches. 
Naranjan Singh was taVzen to hospital, 
but he died there on 25th. April 1924 
on account of this severe injury ha\dng 
become septic. Chaixan Singh was con¬ 
victed of culpable homicide not amount- 
ixxg to murder, punisliablc under S. 304, 
Penal Code, and was sentenced to four 
years’ rigorous imprisonment and a fme 
of Rs. 200. It seems to me t^t ;^s 
second appeal must be accepted. The 
lower appellate Court has relied on 
certain evidence given by two doctors 
in the criminal case. This was obviously 
wrong. The lower appellate Court a^o 
seems to have been of the opimon tl^ 
the death of Naranjan Singh must ^ 
the direct result of the injury. Whatever 
may be tlie meaning of .these words, 
under Act 13 of 1855, it is sufficient ff 
a person by his unrongful act, neglert 
or default shall have caused the dea* 
of another person. These words do not 
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mean that death must be the direct 
result of the injury caused. 

The lower appeUatc Court has held 
that Chanan Singh did inlHct the severe 
incised wound on the head and that 
Naranjan Singh died of the injuries 
sustained by him. He seems however 
to have thought that this was quite 
different from saying that he died of 
the injuries inflicted by Chanan Singh. 
I am unable to iinderstajid this re¬ 
mark as the only injury which could 
have caused death was this incised 
wound which undoubtedly was caused 
by Chanan Singh. It docs not matter 
that death resulted from the injury 
turning septic. Had it not been inflicted 
he would not liave died. The injury 
thus was the cause of death, and it must 
be held that Clraiian Singh by his 
wrongful act caused the death of 
Naranjan Singh. In these circumstances 
I would accept this appeal and restore 
the decree of the trial Court ^vith costs 
throughout on the sum decreed. There 
will be a decree against Chanan Singh 
for Rs. 1,500 with costs to the plain¬ 
tiff on that sum payable by Clianan 
Singh. 

Agfia Haidar, J .—I agree. 

K.S. Appeal accepted, 
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Tek Chand and Monroe, JJ. 

Amar Singh —Plaintiff—Appellant. 

V. 

Bhagwan Das and others —Defendants 
■—Bespondents. 

First Appeal No. 2792 of 1925. De¬ 
cided on 27bh April 1933, from prelimi¬ 
nary decree of Senior Sub-Judge, Lahore, 
D/- 24th July 1925. 

Transfer of Property Act (1882), Ss. 64 
•nd 70 (b)—Mortgage of undivided share— 
Partition Share allotted to mortgager on 
partition takes place of security and mort¬ 
gagee can enforce his mortgage against share 
BO allotted — Subsequent improvements on 
property arc accession to property within 
S. 70 (b). 

A mortgagee of an undivided share which under 
a partition has been allotted to another cosharer, 
cannot in the absence of fraud be enforced by the 
mortgagee againsc the share originally mortgaged 
the mortgagee’s sole remedy being to proceed 
against the share which has been allotted to hia 
mortgagor in lieu of the share mortgaged. In 
such a case the pledge assumes a new form and 
the security is shifted, as a result of the parti¬ 
tion, from the undivided share of the mortgagor 
on to the property which has fallen to his share 
If the property as allotted to the mortgagor is 
subsequently transferred by him to third parties 
that transfer will make no difference as far as 
mortgagee’s rights, are concerned, for such trans¬ 
fer will only operate as far as right, title and 


interest of mortgagor, and the transferee docs not 
and cannot acquire higher rights than those of 
the mortgagor. Further the iniprovcnients o(Tcc- 
ted and new buildings constructed onsuch pro¬ 
perties allotted, by the mortgagor or hi.s trans¬ 
ferees must be treated as accessions to mortg.aged 
properties and as such available for the satisfac- 

mortgagee’s mortgage debt under 

h ^ ^ ^ 1804; 20 Col 533: 

2G Cnl 434 ; 24 All 483 ; 35 Cal 388; G 6 ' 7^ J" 46 

and 93 J C 1039, IToll, 773 c 2; P 774 C Ij 

Durga Das and Bhagiuan Das —for Ap¬ 
pellant. 

Naival Kishore, Niamat Dai and Kirpa 
Bam Bajaj for Respondents. 

Cha/id, J .—Lala Harnam Das 
of Lahore died on 11th April 1911 
leaving: him surviving three sons, Bha^^- 
wan Das, defendant 1, Ram Rattan, 
defendant 5 and Hans Raj, defendant 6. 
At the time of his death he was pos¬ 
sessed of proprietary and mortgagee 
rights in several house properties, des¬ 
cribed as Nos. (1) to (10). Of these 
properties No. (3) had been mortgaged 

Harnam Das to Dr. Mool 
Ohand, father of Prem Lai, (P. \V. 1). 
Harnam Das also held a number of 
glares in the Sugar Manufacturing 
Company, Gujranwala (in Uquidation), 
on which he owed Rs. 2.400. On his 
death, his proiierty devolved jointly on 
hi3 throe sons, defendants 1, 5 and 6 
subject to rights of ccnaln female re¬ 
lations. By a registered deed dated 
20th November 1915, Bhagwan Das, 
defendant 1, mortgaged his undivided 
l/3rd share in properties Nos. (6) 
(8), (9) and (10), to Bhai Amar Singh 
plaintiff for Rs. 3,000, bearing interest 
^ Rs. 1-8-0 per cent per mensem. 
Out of the consideration -for the mort¬ 
gage, Rs. 1,000 was paid in cash to 
mortgagor and the balance was left 
with the plaintiff for payment to prior 
mortgagees as follows: 

I^upees 500 to Allah Bakhsh mortgagee of 
Unagwan Das’s one-third share in property No, 6 

under mortgage-deed dated 28th July 1915, exe¬ 
rted by Bhagwan Das in his favour: Ex. P O. 

upees 1,600 co Shib Das, mortgagee of Bhag¬ 
wan Das a one-third share in property No. 5 and 

a tawela and baithak (not in dispute in this lifci- 

gaiion) imder registered deed dated 7th January 
Aai4 by Bhagwan Das: Ex. P B.” 

? private award, the property 
Harnam Das was partitioned 
among lus heirs and a decree in 
cordage with the award was passed 

^2: April 1916, wliicft 

^mrmed by the Chief Court on 
7th March 1917. Bv decree pro¬ 
perties Nos. (6) (^, (^) 

one-third of which been mortgaged 
by Bhagivan d£s to the plainti f on 
20tli NoveSi^ allotted 
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some to his brothers, defendants 5 and 
6 , and others to the ladies of the family, 
while Bhag^van Das was given proper¬ 
ties mentioned in the plaint as II (1) 
to (5), wliich for brevity’s sake will 
be described as Nos. (1) to (5) in this 
judgment. A brief description of these 
proix^rties as given in the award, is as 
follows: 

1. '■ One-third share in a house in Kucha Mul 
Chand. Mohalla Mohlian ; 2, a plot of vacant 

Rite with Kothries and roofed shed in Mohalla 
2^Iohlinn ; 3, a house in Kucha Ilaruam Das, 
which had been mortgaged to Dr. Hul Chand; 
4 , mortgagee-rights in a shop, known as Bossa- 
wala, situate in Kucha Gbumandi Bhagat, which 
had been mortgaged by the owners Tilok Chand 
and others in favour of Harnam Das hy regis* 
tsred mortgage-deed dated 0th February 1901; 
and 5. one-third share in a bungalow on railway 
road." . 

On 15th January 1924, the plaintiff 
hr -ught the present suit for recovery 
ot Rs. 5,250 with future interest on 
fooc of the mortgage of 20th November 
l‘M5. recoverable from properties Nos. 
(1) yo (5), as well as from liis person 
and other property. By various^ trans¬ 
fers made by Bhagwan Das (which will 
be described in detail later) property 
No. (1) has since passed to Nathu Ram, 
defendant 2; property No. (2) to Utam 
Chand and Sons, defendant 3; pro¬ 
perty No. (3) to Jiva Ram, defen¬ 
dant 4: property No. (4) to Ram Rat¬ 
tan and Hans Raj, defendants 5 and 
G; and property No. (5) to Mohammad 
Hussain, defendant 7. ConsequeiUly 
these persons Avere impleaded as cte- 
fendants in the suit along with the 
mortgagor, Bhagw'an Das, defendant 1. 
Bhagwan Das did not appear at the 
trial and proceedings were ex parte 
against him. The other defen^nts de¬ 
nied knowledge of the plaintiff s mort- 
ffaee and pleaded that they were trans¬ 
ferees in good faith and for valuable 
consideration of properties Nos. CD to 
(5), which had not been made 
for the plaintiff’s mortgage debt. The 
learned Senior Subordinate Judge, held 
tliat Rs. 6,030 was due to the plaintiff 
on foot of his mortgage, but tliat he 
had a prior charge for Rs. 177 only 
on property No. (4) and for Rs. 433 
on property No. (5). He accordingly 
passed a preliminary decree under 
O. 34, R. 4, declaring tliat Rs. 6,030 
was the amount due by defendant 1 to 
the plaintiff on the da.te of the decree 
(24th July 1925), and directing that 
if defendant 1 did not pay the amount 
within six months from that date, pro¬ 
perties' Nos. (4) and (5) be sold and 
Rs. 177 out of the sale-proceeds of 
property No. (4) and Rs. 433 out of 


the sale-proceeds of property No. (5) 
paid to the plaintiff, and for the bal¬ 
ance Bhagwan Das, defendant 1 per¬ 
sonally and his o^her property sh^U 
be liable. The suit was dismissed 
against defendants 2, 3 and 4 in res¬ 
pect of properties Nos. (1), (2) and 
(3). 

The plaintiff has appealed to this 
Court praying that the properties which 
are in possession of defendants 2 to 6 
be held liable for an additonal charge 
of Rs. 2,681. No relief is sought in 
the appeal against Mohammad Hussain, 
defendant 7, and accordingly he has 
not been impleaded as respondent. Be¬ 
fore discussing the points which liave 
iDCcn argued before us it seems neces¬ 
sary to set out in chronological order 
the various transfers by Bliagwan Das, 
defendant 1. After so stating,his Lord- 
slup proceeded). From the above narra¬ 
tive of events the following facts are clar: 
(a) -that the mortgage, which the plaintiff 
is trying to enforce in this suit, was 
of the undivided l/3rd share of defen¬ 
dant 1 in certain properties; (b) that 

by a partition decree, subsequently 
passed the mortgaged properties were 
allotted in their entirety to other co¬ 
shares, free from all encumrances; 
(c) that by the same partition decree 
properties Nos. (1) to (5) feU to the 
share of defendant 1; and (d) that 
defendant 1 has transferred his right, 
title and interest in properties Nos. (1) 
to (5) to defendants 2 to 6, who have 
effected extensive improvements on them 


t considerable cost. 

On these facts the plaintiff seeks 
D enforce his moi*tgage against pro- 
erties Nos. (1) to (5) in the hands of 
he transferees, and I have no doubt 
hat he is entitled to do so. The pro- 
osition of law is firmly established 
hat a mortgage of an undivided share 
:hich under a partition has been al- 
Dtted to another oosharer cannot, m 
he absence of fraud, be enforced by 
he mortgagee against the share ongi- 
ally mortgaged, the mortgage s sole 
emedy being to proceed against me 
hare which lias been allotted to his 
mortgagor in lieu of the share mort- 
:aged. In sucli a case “the pledge 
ssumes a new form” and the security 
> shifted, as a result of the partition, 
rom the undivided share of the mort¬ 
gagor on to the property which has 
alien to his share. The leading case 
n the subject is Byf/uit/t Lai v. Rfitnao- 
'aen Chowdry (1), where th^ Lor^ 
hips of the Privy Council held tnat 
he mortgagees of the undivided s^e 
if ome cosharer, who has n'o pnvity 
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-of contract with the other cosharers, 
would have no recourse ag’ainst the 
lauds allotted to such cosharers, bur 
must pursue their rejuedy against the 
lands allotted to the mortgagor, and, as 
against liim. would have a cliarge on 
the whole of such Lands. This decision 
has been followed in numerous cases 
in India and counsel for the respon¬ 
dents has not been able to cite any 
authority to the contrary: see, e. g., 
Beli Ram v. ML Shahzada Bcgani (21. 
Hem Chiuider Ghosh v. Thako Motii 
Debt (3), Joy Sajikari Gupta v. Bharat 
Chandra (41. Amolak Ram v. Chandan 
Singh (5\ Shahebzada Mohomed Kazini 
Khan v. Hills (6) and Hakim Lai v. 
Ram Lai (7). It is no doubt true that 
in this case the property wMch was 
allotted to the mortgagor in the fainily 
partition has been subsequently trans¬ 
ferred by him to tliird parries, but tliat 
makes no difference, for in^ each case 
that transfer is of the right, title and in¬ 
terest of the mortgagor, and the trans¬ 
feree does not, and cannot, acquire 
higher rights than those of the mort¬ 
gagor : Lachhman Prasad v. Mohammad 
Ali Mohammad (8). 

It is clear therefore that the plain¬ 
tiff can realii’e the amount due to liim 
on foot of the mortgage in suit from 
the properties which were allotted to 
defendant 1 on partition of the family 
estate. It is also beyond doubt that 
the improvements effected, and new 
buildings constructed, on these proper¬ 
ties by the mortgagor or his trans¬ 
ferees must be treated as accessions to 
the mortgaged property 

“ and as such available for satisfaction of the 
plaintifi’s mortgage-debt: see lUus. (b), S. 70, 
T. P. Act.” 

But his mortgage can have no pri¬ 
ority over debts which could have been 
realized from the undivided sliare of 
the mortgagor in the family estate at 
the time of the creation of the mort¬ 
gage in his favour on 20th November 
1915. (Here his Lordship consi¬ 
dered the mortgagor’s indebtedness 
and after stating the priority of 
charges on property in suit proceeded). 
The proper order to pass therefore 
was to direct the sale of tlie properties 
Nos. (1) and (5) and apply the ^ale 
proceeds towards payment of the various 

1 . (1874) 1 I A 106=21 W R 233 (P C). 

2. (1894) 101 P B 1894. 

3. (1893) 20 Cal 583. 

4 . (1899) 2G Cal 434=3 OWN 209. 

6 . (1902) 24 All 483=(1902) AWN 137. 

6 . (1908) 85 Cal 388=12 OWN 373. 

7. (1907) 6 CriJ46. 

8 - (1926 ) 98 I C 1039. 


charges in order of priorty given above, 
and to pay the surplus, if any. tr> the 
present owner or owners of the pro¬ 
perties concerned. The learned Sub¬ 
ordinate Judge has exonerated proper¬ 
ties Nos. (1), (2) and (3) SLltogcthcr 
and has considered the sale of prope r¬ 
ties Nos. (4) and (5) unnecessary, .is 
he has assumed that they were sohl to 
present transferees for their full m 
value. There can be no doubt th:;T ha 
was in error on both these pointr an<l 
counsel for the respondents could n-)t 
put fonvard any cogent argumcn: t<^ 
support this conclusion. S. 82, 1 • P* 
Act, lays down the principle to he ro!- 
lowed in determining the liability of 
several properties for rateable contri¬ 
bution towards discharging the debt 
secured on them in one and the same 
mortgage, and this would have been a 
matter of some difficiilty in tliis case. 
But we are relieved from the necessity 
of making these calculations by the 
circumstances that in his appeal the 
plaintiff-appellant has not asked for 
anv relief against properties Nos. (4) 
and (5) and has limited his claim 
against properties Nos. (1), (2) and 

(3) to Rs. 850. Rs. l,250and Rs. 581, 
respectively. The amount claimed from 
each of these properties is admittedly 
less than the amount wliich on our 
findings each property was liable to 
contribute to the debt secured by the 
mortgage. For the foregoing reasons 
I would accept the appeal and modify 
the decree of the Senior Subordinate 
Judge by substituting the following for 
para. 2 of his decree that if such pay¬ 
ment is not made on or before the date 
fixed, the properties No. 11 (1) to (5) 
shall be sold and the sale proceeds ap¬ 
plied to the satisfaction of the afore¬ 
said decretal amount as follows: 


‘‘(a) Rs. 850 shall be paid to the plaintiff out 
of the sale proceeds of property No. (1) and tho 
surplu.s (if any) paid to defendant 2. (b) Out of 

the sale proceeds of property No. (2) Rs. 600 shall 
be first paid to defendants 5 and 6, Rs. 1,250 to 
defendant 3, and out of the balance (if any) 
Rs. 1,250 shall be paid to the plaintiff, defen¬ 
dant 3 being entitled to the surplus (if any), 
(c) Out of the sale proceeds of property No. (3) 
Rs. 2,700 shall be paid first to defendant 4, and 
out of the Kalance (if any) Rs. 581 shall be paid 
to the plaintiff; defendant 4 being entitled to 
the surplus (if any). (3) If the amount paid to 
the plaintiff in accordance with para. (2) * ® 
is insufQcient to satisfy the decree in 
balance shall be recovered from the 
other property of defendant 1.” 

The pl^tiff-appeU^^^ from 

costs in both Court® 1,250 from 

property No. on Rs. 581 from 

property * 
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property No. 3. Defendants 5 and 6 
shall bear their own costs throughout. 

Alonroe, J .—I agree. 

V.B. Appeal alloived. 

A. i. R. 1933 Lahore 774 (1) 

Dalip Singh, J 

Iiulia i.’awi—Defendant—Appellant. 

V. 

llavi Cliandar Das and others —Plain¬ 
tiffs—Respondents. 

Second Appeal No. lCS2of 1932, De¬ 
cided on Gth June 1933, from order of 
Dist. Judge, Ambala, D;'- 20th July 1932. 

Pre-emption—Pre-emption suit should con¬ 
tain ground on which pre-emption is claimed 
—Amendment of plaint by inserting new 
ground of claim after limitation had expired 
for suit should not be allowed—Civil P. C. 
<1908), O. 6, R. 17. 

A pre-emption suit should state the ground on 
which right is claimed; and though the Court has 
discretion to allow amendment in all cases where it 
may be just and proper to do so, where the effect 
•£ the amendment of the plaint by which plaintiff 
seeks to change the ground on which his right is 
claimed is to take away from the defendant a 
legal right which has accrued to him' by lapse of 
time, such amendment should not be allowed: 
83 P li 1917. Rcl on. fp 771 C 2] 

Fakir Chand —for Appellant. 

J. G. Sethi — for Respondents. 

Judgment. —The plaintiff in this ca^ 
brought a suit for pre-emption on 16th 
June 1931, the sale having taken place 
on 15th July 1930. The right to pre¬ 
empt was claimed on the basis of con¬ 
tiguity only. The defendant pleaded 
that he also had property contiguous 
to the property sold and upon the de¬ 
fendant so pleading the plaintiff* made 
a statement on 26th February 1932 
that his property also had a common 
entrance from the lane. On 29th Febru¬ 
ary 195^ the plaintiff applied for 
amendment of the plaint. The trial 
Court framed an issue as to whether 
the amendment should be allowed at 
that stage and disallowed it on the 
ground that the new ground of claim 
was put in after limitation had expired 
for the suit. The other issue being 
found in favour of the defendant, the 
suit was dismissed. In appeal the learn¬ 
ed District Judge accepted the appeal, 
holding that in a suit for pre-emption 
all that was necessary in the plaint 
was that the right to pre-empt shoidd 
be urged and not the ground on which 
the right should be claimed and that 
therefore no question arose of the 
amendment of the plaint and he there¬ 
fore accepted the appeal and remanded 
the case back to the trial Court for 
a decision on all the issues. 


Gora Singh v. Jagta Singh^ (1) Js 
clear authority for the proposition that 
a pre-emption Siiit should state the 
ground on. which the right is claimed. 
The learned counsel for the respondents 
has however pointed out that so long 
as the cause of action was not changed 
and so long as the character of the 
suit was not altered, amendment could 
be allowed at any time, and the learned 
District Judge had really in substance 
allowed the amendment which should 
not liavc been refused by the trial 
Court. It seems to me that this argu¬ 
ment is incorrect. Under O. 6, R. 2, 
Ci\il P. C., the pleading must contain 
the material facts on which a paity 
relies for his claim. It is not enough 
therefore to plead a right to pre-empt 
without stating the basis of the right. 
Then O. 6, R. 7, Civil P. C., lays 
down that no new ground of claim can 
be raised except by way of amendment. 
O. 6, R. 17, Civil P. C., gives a Court 
discretion to allow amendment in all 
cases where it may be just and proi>er 
to do so. Now, there are many rulings 
laying down that amendment shoiUd 
not be allowed except in very specif 
cases where the effect of amendment is 
to take away from the defendant ^ a 
legal right which has accrued to him 
by lapse of time. It seems to me 
therefore that tlie Court of first in¬ 
stance was not wrong in exercising its 
discretion in refusing to allow amend- 
(ment. I therefore accept the appeal and 
dsimiss the suit with costs throughout, 
■R.s. Avv^oX accepted. 

T. (1917) 83 P R 1917=42 I C 263. 
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Shadi Lal. C. j. and Abdul Qadib, J. 

Tirath Bam —Plaintiff—Appellant. 

V. 

Dina Nath and Defendants— 


respondents, .rv 

Second Appeal No. 908 of 1927, De- 
ided on 30fch May 1933. from decree 
f Addl. Dist. Judge, Amritsar, D/- 21flt 
)ecember 1926. 

iit Pre-emption — Pre-emptor cannot pro¬ 
mpt part of property sold — But where 
endee himself breaks up bargain and sellt- 
> two pre-emptors, principle has no appli- 

stion. 

A pre-emption suit was filed in respect of a 
lie: but the vendee sold the property in 
aares to two other persons who also claimed to 
a pre-emptors thereof. The snb-vende^ ww 
Iso impleaded in the pre-emption smt and it was 
intended by the plaintiff that as the pre-emptor 
ab-vendees, had not each pre-empted the wnoie 
roperty, and as the bargain was BpUt up they 
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should be dooiued to have wctivod their right of 
pre-emption : 

Held : that the principle that a pre-emptor 
whoso right extends ovcx- the entire property sold 
must take over the whole of the bargain and that 
he is not entitled to pre-empt only a part of the 
property has no application to this case as the 
vendee himself had broken up the brrgaiu and 
■sold the whole property to two pre-emptors and 
that a sale of this character did not involve a 
breaking as contemplated by the general rule : 
AIR 1924 Lah 431, ReJ, C 1,2] 

Badri Das —for Appellant. 

, J. N, Agarwal, S. j\I. Sikri and Hukuvi 
Cha7id —for Respondents. 

Shadi Lai. C. J .—On 8th January 
1923, one Ram Ditta sold the house 
in dispute for Rs. 3,000 to Karam 
Bakhsh. In respect of this sale, Tirath 
Ram broug-ht a suit for pre-emption on 
2nd January 1924, and on the follow¬ 
ing day Karam Bakhsh sold the pro¬ 
perty in equal shares for Rs. 3,500 to 
Dina Nath and Chliajju Ram, who 
claimed to be the pre-emptors there¬ 
of. The plaintiff, thereupon, impleaded 
the subsequent vendees as defendants 
in this pre-emption suit. The question 
for determination is, whether he lias 
succeeded in proving that his right of 
pre-emption is superior to that of the 
tw'^o sub-vendees. Now, it is common 
ground that Dina Nath has a right of 
pre-emption superior to that of the 
plaintiff as well as that of his co-vendee 
Chhajiu Ram. It is, however, urged 
on behalf of the plaintiff that Dina 
Kath was entitled to pre-empt the whole 
of the property, and that as he split 
up the bargain by purchasing only one- 
balf of the house, he should be deemed 
to have waived his right of pre^em^ 
tion. As regards Chhajju Ram, it is ad¬ 
mitted that his right of pre-empuon 
is equal to that of the plaintiff, and 
that the latter cannot succeed unless 
he proves that he has a superior right 
of pre-emption. But it is urged that 
Chl^iiu Ram also has forfeited his right 
of pre-emption, because he purchased 
only a moiety of the property, though 
he was entitled to the whole of it, 
■when Dina Nath had waived his right 
-of pre-emption in its entirety by split¬ 
ting up the bargain. 

There can be no doubt that a pre- 
emptor, whose right extends over the 

1 entire property sold, must take over 
the whole of the bargain; and that 
he is not entitled to pre-empt only 
a part of the property. The principle, 
upon which the rule is founded, is that 
by breaking up the bargain the prs- 
•emptor may seek to take the best part 
dof the property and leave the worst 


part of it with the vendee. This prin-| 
ciplc has obviously no appliralion uhen' 
the vendee himself breaks up the bar-1 
gain by parting with only a portion of 
it to a person who has a right of pre¬ 
emption. He can have no grievance, 
if the plainlifi sues liim for the re- 
'maiiidcr of the projK^rly: vide Uda 
Rani V. Atnia Ram (1). Nor is he in 
any way injured, if he sells the vrholc 
of the property to two prc-cnipiors, 
even though the right of pre-emption 
of one may be superior to tliat of the 
other. A sale of this cliaracter does not 
involve a breaking up of the bargain 


as contempleted 

by 

the 

rule 

enunciated 

above. 

It 

must 

be 

remembered 

that 

the 

rule 

for- 


biding the splitting up of the trans- 
saction is not embodied in any statute, 
but proceeds upon general principles; 
and it cannot be extended to a case 
to which the reason underlying it is 
wholly inapplicable. 

I cannot, therefore, accede to the 
the contention that both the sub¬ 
vendees should be deemed to liave 
waived their right of pre-emption. It 
appears that the price paid by^ them 
exceeded the amount for which the 
house was originally sold, and it is 
contended that the purchase of the pro¬ 
perty by them cannot, therefore, be 
treated as liaving been made in exercise 
of their right of pre-emption. The 
short answer to this argument is that 
the additional amount represented the 
cost of the sale-deed and the compen¬ 
sation paid to the first vendee for the 
improvements effected by them. 

For the foregoing reasons I would affirm 
the decree of the lower appellate Court 
and dismiss the appeal with costs. 

Abdul, Qadir, J .—I agree. 

K.s. _ Ap'peal dismissed. 

"l. A I H 1924 Lab 431=30 I C 960=5 Lab 80. 
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Shadi Lad, C. J. and Abdul Qadir, J. 

Muhammad Alam and anothei —Plain- 
feiffs—Appellants. 



Taj Din and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 1326 of 1922, 
Decided on 16th May 1933, from decree 
of Addl. Disk. Judge, Jhelum, DA 


March 1928, ^ of M«- 

(a) Custom (Punjab) — 
homedan Jats in Gujral 

of Khanadamad exi»t8. , . * 1 -^ jviahomedan 

Among the Gujral of Khanada- 

Tnfc: nf Guirat District, the ous ^ 


mad exists. 
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(b) Riwaji am—Entry is sufficient to shift 
onus of proof. 

Where an entry in a riwajiam of a district 
lays down that a certain custom prevails in every 
principal tribe of the district, the onus of proving 
that the particular custom does not prevail in a 
particular tribe lies ou the person who denies 
the prevalence of such custom. 1.P 776 C 1] 

Dharavi Bhushan —for Appellants. 

Assadullah Khan —for Respondents. 

Judgment .—The question, which we 
have to determine on the certificate 
granted by the District Judge, is whe¬ 
ther tl;o custom of khanadamad exists in 
the Gujralclanof the Mahomedan Jats of 
the Gujrat District. Now, the answer to 
I question 65 printed in the Compendium 
of the Customary Law of the Gujrat 
District compiled by Mr. Williamson 
shows that the institution of kliana- 
damad prevails in every principal tribe 
of the District. This entry in the riwaj- 
i-am of the District places upon the 
appellants the onus of proving that the 
institution of khanadamad does not 
prevail in their tribe, and they have 
wholly failed to discharge the onus. 
The appeal accordingly fails and is 
dismissed with costs. 

K«S. A'pi^eal dismissed. 

A. I. R. 1933 Lahore 776 

Tek Chand, J. 

Mohammad and others — Plaintiffs—' 
Appellants. 

V. 

Makhu —Defendant—Respondent. 

Second Appeal No. 34 of 1933, De¬ 
cided on 5th June 1933, from decree of 
Senior Sub-Judge, Gujrat, D/- Isfc No¬ 
vember 1932. 

Landlord and Tenant—Mere non-payment 
of rent is not sufficient for adverse posses¬ 
sion—Adverse possession. 

Where the relationship of landlord and tenant 
is not established and no rent has been paid, pos¬ 
session for the statutory period gives adverse pos¬ 
session; but where the relationship of landlord 
aud tenant is created, the tenant in order to 
claim adverse possession, must have doue some¬ 
thing more to deny the landlord's title than 
mere non-payment of rent for a number of years: 
97 P/e 1915, [P 777 C 1] 

L. M. Dutta —for Appellants. 

Mohammad Din Jan —for Respondent. 

Judgment. —The plaintiifs-appellants 
brought a suit for recovery of posses¬ 
sion of 57 kanals 3 marlas of land 
bearing khasra Nos. 2261, 2262, 2217, 
2213. 2814, 2253, 2812, 2813, 2119 
and 2578, on the allegation that the 
defendant had been a tenant under the 
plaintiffs for a long time, but had 
recently repudiated the tenancy. The 
defendant denied the plaintiffs’ title and 


also pleaded adverse possession. The 
trial Judge dismissed the suit so far as 
khasra Nos. 2119 and 2578 were con¬ 
cerned, but decreed it in respect of the 
remaining land. The plaintiffs appealed 
to the Senior Sub-Judge urging that the 
suit should have been decreed with re¬ 
gard to khasra Nos. 2119 and 2573- 
also, while the defendant appealed for 
the dismissal of the suit relating to 
kliasra Nos. 2262, 2814, 2253, 2812. 
and 2813. No. appeal was filed 
against the decree in respect of 
khasra Nos. 2261, 2217 and 2213.. 
The learned Senior Sub-Judge dismis¬ 
sed the plaintiffs’ appeal. In the defen¬ 
dant’s appeal he affirmed the trial 
Court’s decree relating to khasra. 
No. 2262, but disagreed with its find¬ 
ing relating to khasra Nos. 2814, 
2253, 2812 and 2813 and dismissed 
the suit for possession of these fields. 
On ^second appeal the plaintiffs ask for 
a decree in respect of kliasra Nos. 2119, 
2578, 2814, 2253, 2812 and 2813also. 

The Courts below have concurrently 
found that the plaintiffs were owners 
of the entire land. It has also been 
found that there was litigation between 
tlie parties in 1898 which ended in a 
compromise by which the defendant was 
allowed to remain in possession of 
khasra Nos. 2814, 2253, 2812 and 
2813 for a period of six years as a 
non-occupancy tenant under the plain¬ 
tiffs, and i>ossession of khasra Nos. 2119 
and 2578 was to be given to the plain¬ 
tiffs forthwith. It api>ears however that 
the defend^t continued to be in pos¬ 
session of khasra Nos. 2119 and 2578 
without attorning to the plaintiffs or 
otherwise holding permissively under 
them. The revenue entries make it 
clear that no rent was ever paid by the 
defendant to the plaintiffs for these- 
numbers, and there is nothing to show 
that the relationship of landlord and 
tenant has subsisted between them, so 
far as these numbers are concerned^ 
In these circumstances the defendant 
has been rightly held to have been in 
adverse possession of khasra Nos. 2119'. 
and 2578 for more than 12 years and 
the plaintiffs’ appeal must fail in. res¬ 
pect thereto. 

As regards khasra Nos. 2814, 2253, 
2812 and 2813, however there is no 
doubt that the defendant entered into 
possession as a tenant of the plaintiffs 
in 1898. As stated already, that is 
clear from the terms of the compromise 
and the respondent’s coun^l has not 
attempted to controvert this position. 
The onus therefore lay h^vily on him 
to prove that his possession has been. 



1933 Fateh Mohammad v. Amar Nath (Dalip Singh, J.) Lahore 77T 


adverse for the statutory period. No 
overt act is alleged or proved, and it is 
conceded that mere non-payment of 
rent is not sufficient to destroy the land¬ 
lord’s title. The learned Senior Sub- 
Judge has relied on Umar Bakhsli v. 
Baldeo Sutgh (1), but the facts of that 
case were entirely different. A refer¬ 
ence to the compromise of 1898 does 
not show tliat a tenancy for a ffxed 
period was created. All that was agreed 
to was that the defendant would re¬ 
main in possession of the land as a 
tenant without payment of any rent for 
that period. The relationship of land¬ 
lord and tenant having been created, 
the defendant must have done some¬ 
thing more to deny the plaintiffs’ title 
than mere non-payment of rent for a 
number of years. In my opinion the 
suit in respect of these four numbers 
is not barred by limitation. The result 
is tliat this appeal must be partially 
accepted, the decision of the Senior 
Sub-Judge set aside and that of the 
Trial Judge restored. Having regard 
to ail the circumstances the parties sliall 
bear their own costs throughout. 

K.S. Appeal partly accepted. 

17(1^) y'v P B 1915=32 I O 36, 

A. I. R. 1933 Lahore 777 (1) 

Dalip Singh, J. 

Mt, Jaiiki —Defendant—Appellant. 

V. 

Mt. Saitan —Plaintiff—Respondent. 

Second Appeal No. 178 of 1933, De¬ 
cided on 12th June 1933, from decree of 
Dist. Judge, Delhi, D/- 16th November 
1932 

Hindu Inheritance Acl (1929)—Act is not 

retrospective—Hindu law —Inheritance. 

Act 2 of 1929 is not retrospective and a sister 
is not an heir where the Hindu male through 
whom she claims died before the passing of the 
Act. tr- 777 C 2] 

Kishan Dayal —for Appellant. 

M. L. Batra —for Bespondent. 

Judgment. —The facts of the case 
are quite simple and are clearly given 
in the judgment of the learned Dis¬ 
trict Judge. Learned counsel for ap¬ 
pellant contends that the statements 
tnade by the learned District Judge that 
the other properties were sold “for 
charity” are incorrect, and the house 
in Chera Khana, was sold after 
not previous to the present alienation. 
After taking both these facts into con¬ 
sideration, I do not think that the 
finding of the District Judge on the 
question of bona fides or otherwise of 
the gift need be disturbed. The other 
point raised by the learned counsel for 


the appellant is tliat Act 2 of 1929 
is not restrospective and the sister was 
no heir at all previously and is not 
an heir under the Act as Cliannu, the 
Hindu male, thi'ough whom she claims 
died before the passing of the Act. 
Tliis contention seems correct and lear¬ 
ned counsel for respondent urges that 
his client should Iiave a further op¬ 
portunity to prove a right to succeed 
based on Hindu Law modified by cus¬ 
tom. This was not pleaded and in the 
circumstances no useful purpose would 
be served by remanding the case for 
this point. 1 accept this appeal and 
dismiss the plaintiff’s case. In the cir¬ 
cumstances I leave the parties to bear 
their ovvTi costs throughout. 

K.S. Appeal allowed. 


A I R. 1933 Lahore 777 ( 2 ) 

Dalip Singh, J. 

Fateh Mohammad —‘Plaintiff’ — Appel¬ 
lant. 


V. 

Aviar Nath and others —Defendants— 
B,espondents. 

Second Appeal No. 1135 of 1932, 
Decided on 8bh June 1933, from decree 
of Dist. Judge, Ludhiana, D/- 19th March 
1932 

(a) Civil P. C. (1908), Sch. 2, Para. 10— 
Wbelber oral award is good— Quaere. 

Quaere .—Whether an oral award is good. 

LP 779 0 2} 

(b) Civil P, C. (1908), Sch. 2, Para. 10— 

Oral award—Whether can extinguish decre¬ 
tal debt. 

The question whether an oral award can extin¬ 
guish a decretal debt depends on the terms of 
the reference and the terms of the award. 

tP 779 0 2], 

Shujauddin —for Appellant. 

J. C. Sethi and Daulat Ram —for Bes*- 
pondents. 


Judgment .—The facts of this case 
are very curious and the orders passed, 
in connected proceedings from time to 
time are also curious. The facts are 
that one Jamna Das liad got a decree 
against one Jafar Hussain. He had 
also got a mortgage from the said 
Jafar Hussain. On 14th June 1926, 
Jamna Das sold the decree to one 
Fateh Muhammad and on 26 th Jim^ 
1926, Fateh Muhammad applied 
execution of the same. Jamna 
Jafar Hussain, i. e., ^ 
and the judgment-debt^. " pjussain 
moned in the g inexecu- 

pleaded that the invalid be- 

table and the the dispute 

cause on 22^'^^^"^ 
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about the decretal debt and the mortgage 
debt between liimself and Jamna ^Das 
had been referred to the arbitration of 
one Lala Mukand Lai and till decision 
no assignment could be made or the 
decree executed. Jamna Das admitted 
that the matter had been so referred 
and indeed he could not do otherwise 
as there was a tt’ritten agreement to 
refer. He pleaded however tliat the 
arbitrator had refused to act. Upon 
this the e.xecuting Court framed two 
issues; (1) Has the arbitrator refused 
to act ? Onus on the decree-holder. 

(2' If so, how is the assignment in¬ 
valid ? 

The sole witness in the case was the 
a.rbitrator himself, Lala Mukand Lai. 
This gentleman appeared and stated that 
he had not refused to act and far from 
so refusing he had actually made an 
oral award in the first week of June 
1926. He stated that his decision was 
that the decretal debt and the mortgage 
•debt sliould be considered discharged 
by a mustajri for 20 years of 9 Ghu- 
maons of land belonging to Jafar Hus¬ 
sain. Ghumaons of this Land was 

land situated at Kalel the rest 4^- Ghu¬ 
maons was to be according to choice 
(presumably of decree-holder). He fur¬ 
ther stated that the parties had agreed 
to thus award, but subsequently modi¬ 
fied it by stating that Jamna Das bad 
stated at the time that Ms “Taya” 
•would not agree to tMs award. From 
his evidence it is quite impossible to 
determine whether his decision was that 
the decretal debt and the mortgage 
debt were to be considered discharged 
provided a mustajri of the 9 Ghumaons 
of land was duly e.xecuted in favour of 
Jamna Das or whether his decision was 
that the decretal debt and the mortgage 
debt were to be considered discharged 
and a fresh obligation undertaken by 
Jafar Hussain to give mustajri of 
•9 Ghumaons of land for 20 years. The 
matter is important because in the one 
case the decree would only be dis¬ 
charged provided the mustajri was exe¬ 
cuted and in the other case the decree 
would be discharged and a right remain, 
to enforce specific performance of the 
new agreement to give mustajri. It is 
admitted no mustajri was ever given or 
taken. In any event the Court decided 
that the arbitrator stated that he had 
given. the award and therefore the as¬ 
signment was wholly invalid as the de¬ 
cree had merged into a new contract. It 
is not clear whether the Court meant 
that the decree had merged in the 
award or whether the Court meant to 
hold in accordance with the pleading of 


Jafar Hussain tliat the decree had 
merged in the agreement to refer to 
- arbitration. 

The U5C of the word “contract” rather 
s^ms to support the latter interpreta¬ 
tion. Thus order was passed on 11th 
November 1926, and the pleading of 
Jafar Hussain is dated 11th August 
1926. No further steps were taken by 
anyone in the matter. In 1928, Fateh 
Mohammad sued Jafar Hussain on the 
mortgage debt which had also been as¬ 
signed to him on the same date and as 
part of the assignment of the decretal 
debt and he obtained a decree against 
Jafar Hussain. For some unknown rea¬ 
son no pleading about the award or. 
the agreement to refer appears to have 
been raised by Jafar Hussain in that 
suit. Now in the present suit Fateh. 
Mohammad has sued the heirs of Jamna 
Das and Jafar Hussain, pleading that 
as Jamna Das’s contract with liim had 
been held to be void, he was entitled 
to recover the amount he gave to Jamna 
Das, namely, Rs. 300 with interest, etc. 
The trial Court framed various issues 
on the pleadings of the parties, but the 
only issue that concerns us in this ap¬ 
peal is issue 2, namely, “whether the 
decree, which was sold was not exe¬ 
cutable at the time of sale. Hence it 
could not be executed.” The onus was 
on the plaintiff. The trial Court de¬ 
cided on the issues in favour of the 
plaintiff and gave him a decree against 
the heirs of Jamna Das for Rs. 1,250 
with costs against the property of Jamna 
Das deceased in possession of defen¬ 
dants 1 and 2, his heirs. The sum was 
to carry interest from the date of suit 
till realization at 6 i>er cent per annum. 
On appeal the learned District Judge, 
while agreeing with the decision of the 
trial Court on most of the issues, held 
that the alleged award had not been 
acted on. He did not decide the ques¬ 
tion raised by the pleadings of Jamna 
Das’s heirs that as a matter of fact 
there was no award, but he held that 
even if there was an award, the award 
could not extinguish the decretal debt, be¬ 
cause the arbitration was without the 
intervention of the Court and no appli-; 
cation was made to have the award 
filed in Court, nor could such ^ appli¬ 
cation be made because the Civil Pro¬ 
cedure Code did not contemplate an 
oral award, but only written awards. 

Further he held that as the award 
was not acted on, it could only be 
pleaded as an adjustment of the decree 
under O. 21, R. 3. Civil P. C., or a 
suit might have been brought for spea- 
fic i^erforraance of the contract on the 
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basis of the av/avcl. No Jipplicnliou 
had been made by the iiidgmont-dcblnr 
under O. 21, R. 3, CiviJ P. C.. and 
such an application would be time- 
barred now. Me further held that the 
Lahore High Court has held tluiv an 
award without the inlorvcnt.ion of a 
Court in a pending suit could not be 
regarded as an adjustment unless all 
parties agreed thereto. In view of this 
ruling he held that the e.xeciuing Court 
had erred in dismissing the application 
of Fateh Mohammad to execute the de¬ 
cree and the assignment of the decree 
was not invalid. Therefore, Fateh Mo¬ 
hammad, he held, had no cause of 
action against Jamna Das or liis legal 
representatives. He further held that 
Fateh Mohammad ought to liave a}>- 
pealed against the order dismissing his 
application for execution. That reniedy 
was now time-barred, but as it would 
be a great hardship on Fateh Moham¬ 
mad to be precluded from executing the 
decree owing to the wrong order of the 
executing Court, he therefore gave 
Fateh Mohammad a declaration against 
Shabir Hussain, minor, legal represen¬ 
tative of Jafar Hussain in the appeal, 
namely, that the plaintiff, Fateh ]\Io- 
hammad, should be granted the decla¬ 
ration of the validity of the assignment 
and of his right to execute the decree 
against Jafar Hussain’s property in spite 
of the order of the executing Court, 
■dated 11th November 1926. Shabir 
Hussain minor, who was represented by 
Ahlmad of the Senior Subordinate 
Judge’s Court has not appeared and 
has not appealed against this some¬ 
what curious order passed against him. 

Fateh Mohammad has come in ap¬ 
peal and his counsel urges that the 
order of the District Judge is wrong 
because the award could be pleaded by 
the judgment-debtor in execution as a 
complete bar to the same, it being a 
complete satisfaction of the decree. He 
urges that there is nothing in any law 
to show that an award cannot be oral 
and the award had therefore exting- 
mshed the debt. There was no pend¬ 
ing suit at the time when the award 
n^de and the decision, of the learn- 
Bd District Judge on the point is in¬ 
correct. The learned counsel for the 
respondents does not challenge the last 
proposition and. I do not know to what 
ruling the learned District Judge was 
referrmg or how it applies to the facts 
of this case. The Questions that arise 
before me for decision are first, whe¬ 
ther there was an oral award at’all or 
not. I would have decided this ques¬ 
tion of fact, which the learned Dis¬ 


trict Judge has not decided, but the 
learned counsel for the appellant stated 
that lie bad not read the evidence in 
the case as this was a second appeal, 
and urged that if the decision on the 
point of law went in his favour, the case 
should be remanded to the District 
Judge for a derision on this point. The 
next ciuestion that arises is whether the 
law knows of such a thing as an oral 
award at all. On ]n'inciplc I am un¬ 
able to see that there is anytliLng 
against the award l:)cing oral. .At the 
same time the Ci\il Procedure Code 
clearly contemplates that in the case of 
an award through the intervention of 
the Court the award should be in wri¬ 
ting under para. 10 of the Schedule to 
the Civil Procedure Code, which pro¬ 
vides that where an award has been 
made, the persons who made it shall 
sign it and cause it to be filed in Court. 
I do not see how' an oral award could 
be signed. Notliing is said about an 
aw’ard without tire intervention of the 
Court. At the same time notliing has 
been shown me that there can be such 
a tiling as an oral award, but on a 
reference to Russel on Awards. I tuid 
that a parol award has been held good 
in England in certain cases. The mat¬ 
ter is not entirely free from difficulty, 
but it is not necessary to decide this 
point here. 


The next question that arises is whe- • 
thcr such an oral award could exting¬ 
uish the decretal debt. This would turn 
on the terms of the reference and the 
terms of the award. As I have already 
pointed out, it is impossible from the 
evidence of Lala Mukand Lai either in 


the execution case or in the present case 
to determine exactly whether Lala 
Mukand Lai’s oral award extinguj.shed 
the decretal debt provided a mustajri 
was given or whether the debt was 
anyhow extinguished and a fresh obli¬ 
gation incurred. The point does not 
appear to liave been present to the 
mind of the counsel conducting the 
case. But be that as it may, I hold 
that it is not shown in the circumstances 
of this case that the award extinguished 
the decretal amount. This being so, it 
is clear that the order of the executing 
Court holding that the decree could not 
be executed either because of the exis¬ 
tence of the award or by the existence 
of the agreement to refer to arbitration 
was incorrect and the learned Distnet 
Judge was right in holding t^t this 
order could not give a cause of action 
against Jamna Das. I therefore ^ 
nSss the appeal, but m the ctreum- 
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stances I leave the parties to bear then- 
own costs of this appeal. 

K-S. Appeal dismissed. 

A. I. R, 1933 Lahore 780 (1) 

Tj-:k Chand avd Monroe, JJ. 

Darhar Patiala —Plaintiff—Appellant. 

V. 

{Firm) Narain Vas-Gulam Si7igh —De¬ 
fendants—Bespondents. 

First Appeal No. 25 of 1932, Decided 
on 17th May 1933, from decree of Senior 
Snb-Judge, Ambala, D/- l6bh October 
1931. 

Civil P. C. (1908), S. 34—Interest on de¬ 
cretal amount is generally allowed at 6 per 
cent unless special reason exists for giving 
higher rate. 

Though the granting of ir\terest on the decretal 
amount is in the discretion of tha Co\irt, it is the 
practice of the Courts generally to allow interest 
at 0 per cent unless some special -reason is shown 
why a higher rate should be given. A proper 
exercise of the discretion by the lower Court 
Judge will not be interfered with. [p 780 C 1] 

Teh Chand —for Appellant. 

Jl/. L. Porvi and /. P. Agnihotri — for 
Respondents. 

Monroe. J. —The Senior Subordinate 
Judge, Ambala, has granted a decree 
dated 16th October 1931, to the plain¬ 
tiff for the sum of Rs. 4,14,000-6-1, 
on account of principal and interest 
due on a promissory note dated 5th 
April 1929. He has also ordered tliat 
the plaintiff should have future interest 
from the date of the decree at 6 
cent on the decretal amount inclusive 
of costs and interest. The plaintiff has 
appealed and demands interest at the 
rate of 9 per cent, being the contract 
rate as against the 6 per cent allowed 
by the decree. The learned Judge’s 
discretion to award interest on the de¬ 
cretal amount is conferred on him by 
S. 34, Civil P. C., and this section 
leaves the matter in the learned Judge’s 
discretion. It is the practice of the 
Courts generally to allow interest on 
i the decretal amount at -6 per cent unless 
some special reason is shown why a 
higher rate should be given. In the 
present case the learned counsel has 
failed to show that the learned Sub¬ 
ordinate Judge has not properly exer¬ 
cised the discretion conferred on him. 
Nor has he shown that special circum¬ 
stances exist in this case why we should 
interfere with the decree of the learned 
Judge, and accor^ngly I would dis¬ 
miss tliis appeal with costs. 

Tek Chanda J .—I agree. 

K.s. Appeal dismissed. 


A 1. R. 1933 Lahore 780 (2) 

Jai Lal and Abdul Rashid, JJ. 

Mt. Hajaran —Defendant— Appellant. 

V. 

Muhammad Shafi Khan —Plaintiff— 
Respondent. 

First Appeal No. 2924 of 1927, De¬ 
cided on 23rd May 1933, from prelimi¬ 
nary decree of Senior Sub-Judge, Amrit¬ 
sar, D/- 11th August 1927. 

(a) Court-fees Act (1870), Scb. 2, Article 
17 (6)—Plaintiff in joint possession of part 
of proparty in dispute—Suit for possession by 
partition. 

A person who was in joint possession of a part 
of the property in dispute filed a suit against the 
defendant for possession of half the property by 
partition : 

Held : that a court-fee stamp of Es. 10 was 
sufficient : A I R 1930 Lah 839, Foil AIR 
1932 Lah 421, List. [P V81 0 1, 2l 

(b) Partition—Suit for possession of share 

of property by partition—Plaintiff should in¬ 
clude all properties admitted by him to be 
joint property. . . 

Ordinarily in a suit for possession by partition 
of a share in joint property, the plaintiff is bound 
to bring into the botch pot the entire joint pro¬ 
perty, but when he abandons his claim in res¬ 
pect of a certain item which is admitted by him 
to be joint, it is not necessary that he should in¬ 
clude it also. LP 781 0 2] 

Ferozuddin and Muhammad Amin 
for Appellant. 

Muhammad Hussain —for Respondent. 


Jai Lal, J .—The r€sp 9 ndent, Mu¬ 
hammad Shafi Khan, instituted a suit 
for possession, by partiuon of one-halt 
shaie in two houses situate at Am¬ 
ritsar, against Mt. Hajaran, appellant, 
on the allegation that the houses in 
suit were owned by his deceased wife, 
Mt. Shah Begam, who died leaving 
the plaintiff, her husband, and the de¬ 
fendant, her sister, heirs entitled to 
equal shares in her estate according to 
Mahomedan Law. He also stated in 
the plaint that there was movable pro¬ 
perty worth Rs. 2,000 left by the de¬ 
ceased which was in possession of the 
def^ndajit about which he would file & 
separate suit later. He paid a coi^t- 
fee stamp of Rs. 10 on his plaint. 
The suit was contested by the defen¬ 
dant on the ground that the 
fee stamp- payable on the plaint shomd 
have been ad valorem on the value 
of the share of the plaintiff which 
according to him was Rs. 8,000 ^nd 
that the suit was not maintainable oe- 
cause the plaintiff had not included m 
his prayer for partition of the en^e 
property left by the ‘deceased. 11^ 
property was alleged to be orients 
worth Rs. 2,000 mentioned m the 
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plaint, Rs. 5,000 due from the plain¬ 
tiff to Ills deceased wife on account 
of dower, ornaments pawned by the 
deceased and subsequenth- redeemed by 
the plaintiff. It was also pleaded tliat 
the defendant was entitled to be re¬ 
imbursed in respect of the expense 
incurred by her in the funeral rites 
of the deceased. 

The trial Judge held that as the 
plaintiff was in possession of a part 
of the property in dispute a court- 
fee stamp of Rs. 10 was sufficient es¬ 
pecially because it was admitted by the 
^fendant that he had a half share 
in the houses in dispute. He held that 
Rs. 5,000 had not been proved to be 
due from the plaintiff to his deceased 
wife as her dower and tltat in any case 
it could not be held to be the ])ropcrty 
of the deceased, as. at best, it would 
be an actionable claim and theix'fore 
the plaintiff was not bound to include 
it in liis suit for partition of the two 
houses. With regard to the claim for 
ornaments and the other items clahned 
by the defendant the learned Judge 
held that their existence had not been 
proved. He consequently passed a pre¬ 
liminary decree for partition of the two 
houses and the defendant has lodged an 
appeal against this decree. At the time 
of passing the preliminary decree the 
trial Judge appointed a commissioner 
for the purpose of effecting the parti¬ 
tion and on receipt of his report time 
was given to the parties to raise ob¬ 
jections to it, but the parties agreed 
before him that, subject to the deci¬ 
sion of the appeal against the preli¬ 
minary decree, the mode of partition 
suggested by the Commissioner was ac¬ 
ceptable to them and consequently a 
final decree was passed by the trial 
Judge in accordance with the report. 
As a matter of form the defendant- 
appellant has presented an appeal 
against the final decree also. 

It is contended on the authority of 
A. /. R. 1932 LmJi. 421, a judgment 
of a Judge in Chambers of this Court 
that in a case like the present the 
proper court-fee is ad valorem on the 
value of the share of the plaintiff* 
in the property in suit. That case 
liowever is distinguishable from the 
' present case because in that' case the 
title of the plaintiff in the property 
then in dispute was denied and the 
plaintiff was not found to be in pos¬ 
session of any part of the alleged joint 
property. The ruling that governs the 
present case is A. /. R. 1930 Ldh. 
839, a judgment of a Division Bench 
of this Court. The facts of that case 


arc almost similar to the present case. 
In that case also, as found in this 
case by the learned trial Judge, the 
plaintiff in the suit for partition was 
found to be in possession of a 
part of the property wliicli was the 
subject-matter of the suit. His title to 
the share in tlic property was admittedbv 
the defendants, and it was held tlia't 
a court-fee stamp of Rs. 10 was 
sufficient under the circumstances. In 
the present case also it had 1>con found 
by the trial Judge that the plaintiff was 
at the time of the suit in possession ‘ 
of a kotha in one of the houses in 
dispute and tliis finding is supported 
by the evidence of two witnesses and 
two rent-deeds. Lxs. P-3 and P-4. In 
my judgment therefore the decision of 
the trial Court on the question of court- 
fee is correct. 

With regard to the second objection, 
it is no doubt true that ordinarily 
in a suit for possession by partition 
of a share in joint property the plain¬ 
tiff* is bound to bring into the hotch-pot, 
the entire joint property. In the pre¬ 
sent case however witli the exception 
of ornaments valued at Rs. 2,000 no 
other joint property was admitted to 
exist by the plaintiff. With regard to 

the ornaments of the \-alue of 

Rs. 2,000 the plaintiff’s coun¬ 
sel Iras abandoned liis claim to 

them before us and therefore it 
is no longer necessary to decide whe¬ 
ther the plaintiff was bound to include 
a prayer for the partition of these 
ornaments in his plaint. Probably he 
was,^ but it becomes unnecessary to 
consider this question in view of tJie 
statement of respondent’s counsel be¬ 
fore us. No other joint property has 
been proved to- exist as found by the 
trial Judge, though there is a dis¬ 
pute as to the existence of a debt 

plaintiff to the estate 
of the deceased o-n account of her 
dower and also^ as to the amount that 
would be due in this respect. As the 
plamtiff demed the existence of any 
dower debt due from him to his wife 
he could not be expected to include 
a claim for partition thereof in his 
suk. 

In my opinion, in the present case, 
the suit of the plaintiff is not open 
to the objection tliat he has not brought 
the entire property into tbe hotch-pot. 
At the same time it is open to the 
defendant-appellant to establish her 
right to recover her share, in the al¬ 
leged dower debt if any, from the 
plaintiff-respondent, if she is advised 
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to bi-ing a separate suit to recover 
it. In the present case I hold that 
the decree passed by the trial Judge 
is correct except that in view of tliis 
decision on the legal point involved 
he need not liavc given a finding as 
to the genuineness or otherwise of 
the document relied upon by the de¬ 
fendant to prove the existence of the 
dower debt. Tliis is a matter which 
must be Left to be decided in subse¬ 
quent proceedings, if any, which may 
be instituted by the defendant. I would 
therefore uphold the decree of the trial 
Judge and dismiss the appeal with 
costs. 

Abdul Rashid, J .—I agree. 

g.S. Appeal dismissed. 


A. 1. R. 1933 Lahore 782 (1) 

Dalip Singh, J. 

Ram Singh o.ud others —Plaintiffs Ap¬ 
pellants. 

V. 

Pat Ram and others — Defendants 
Respondents. 

Second Appeal No. 1050 of 1932, 
Decided on 30bh May 1933, from decree 
of Dist. Judge, Delhi, D/- 24-3-1932. 

Evidence Act (1872), S. 65—Document ten¬ 
dered in evidence and exhibited but not found 
on record — Party can produce copy or se¬ 
condary evidence of contents. 

Where a document is produced in Court and 
tendered in evidence and exhibited, tbe^ Court is 
responsible for its safe keeping; and if it is lost the 
party must be given another chance of producing 
a copy or giving secondary evidence 

Shamair Chand —for Appellants. 

Manohar Lal—iox Respondents. 

Judgment .—The evidence of 
Lai, P. W. 8, clearly proves Ex. P-1; 
it also clearly proves the production of 
Ex P W 8-1. The fact tliat the 
document is not found on the record, 
does not send the plainuff out of Court. 
Once a document is produced ui Court 
and tendered in evidence and exhibited, 
the Court is responsible for its sale 
keeping and if the document is lost, the 
plainuff must be given another chance 
of producing a copy or guang secondary 
evidence of the contents. The learned 
counsel for the respondent d^s not 
defend the District Judge’s^ judgment, 
but contends that Ex. P-1 is inadmi^ 
sible because according to the exami¬ 
nation of Ramji Lai, the document is 
a copy of a copy, and the book pro¬ 
duced in Court is a copy and not an 
original. I do not think it is clearly 
shown from the examination that the 
book though partly copied from an 


older book is not an original book in 
the sense in w’hich the word is used in 
the E\ddence Act. There is nothing to 
sho\v that the older book is still exist¬ 
ing or that if it is that the new book 
lias not been substituted for it as an 
original record. I therefore accept the 
appeal and remand the case back to 
the learned District Judge for decision 
on the merits after taking Exs. P-1 and 
P. W. 8-1 into consideration. Costs 
will be costs in the case. 

K.s. Appeal accepted. 

A. 1. R. 1933 Lahore 782 ( 2 ) ' 

Jai Lal and Abdul Rashid, JJ. 

Gapi Chand — Defendant—Appellant,. 

v. 

Fakir Chand —Plaintiff—Respondent. 
First Appeal No. 1375 of 1928, Deci¬ 
ded on 2oth May 1933, from decree of 
Senior Sub-Judge, Attock, D/- 1st March 
1929 

Vendor and Purchaser—Vendee dispoiies- 
by pre-emptor and consequent loss to- 
vendee—Held indemnity clause in sale-deed 
was wide enough to cover such loss. 

A sale-deed contained the following indemnity 
clause: 

“ Kisi nnqs qanuni ya waqiatt ke bais se, baot 
arazi mazkura bai shudei ke, mustri ko khalal 

pauclie." , . 

The vendee was dispossessed by the pre-emptor 
and bad to suffer loss as the pre-emptor was- 
ordered to pav only a smaller amount than what 
the vendee pa'id. In a suit by the vendee againsb- 

his vendor: , , . 

Held : that the words in the sale-deed in ques¬ 
tion were wide enough to cover any loss that 
mav be sustained bv the vendee as a result of a 
pre-emption suit; A I li 1926 Lah 455 ; 3 P E 
1908 Ref; 4 All 857, Dist. [P 783 C 1]- 

Asa Ram for J. N. Agarwal —for Ap¬ 
pellant. 

Shamair Chand, Mehr Chand Sud and 
Mohammad Amin —for Respondent. 

Abdul Rashid, /-•—The appellant, 
Gopi Cliand, purchased land measupig- 
3 kanals, 10 marlas from his mother- 
in-law, !Mt. Wazir Devd, for 
6 000 by means of a regi^terea--aeea, 
dated 6th March, 1922 . He sold th^ 

land to the respondent. Fakir C^d, 

for Rs. 6,250 on 18th May 1922, by- 
means of a registered sale-deed. Une 
Mul Cliand brought a suit for 
emption against Mt. Wazir Devi. 
pi Chand and Faldr Chand 
of the sale by Mt. Wazir to 

Gopi Chand and obtained a decr^^r 
possession by pre-empuon, on gayn^t 
of Rs. 1,070 only. The pla^^^J 
kir Chand, who had paid the.defentto^ 
Gopi Chand. Rs. 6,250 cl^s ™ the. 
present suit to recover from the 
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ter the sunt of Rs. 5,191-12-0 being 
the dih'ercucc of the amount actually paid 
by liim to the defendant and the amount 
realised from the pre-emptor. The 

sale-deed in favour of Fakir Chand 
contairrs the following idemnity clause: 
“Kisi nuqs qanuni ya waqiali kc bais 
se, babt arazi mazkura bai shuda ke, 

mushtri ko klialal pauchc _.” 

The learned Senior Subordinate Judge 
has decreed the claim and the defen¬ 
dant lias come to an appeal to this 
Court. The only point that lias been 
urged on behalf of the api>eUant is 
that the words of indemnity clause in 
the sale-deed, dated 18th May 1922. 
do not amount to a covenant on the 
part of the defendant that he would 
indemnify the plaintiff for any loss 
that might arise by reason of the bar¬ 
gain being annuDed at the instance 
of the pre-emptor. It was contended 
that the appellant merely granted a 
good title to the vendee and the sale- 
deed did not contain a covenant grant¬ 
ing quiet and undisturbed possession. 

I am of opinion that the words 
in the sale-deed in question arc wide 
enough to cover any loss that may be 
sustained by tlie vendee as a result of 
a pre-emption suit. It was held in 
K^Uui Singh V. Fazal Din (1), that 
the wprds “nuqsan paunche” cover such 
a loss. The words: “Khalal paunche," 
which have been used in the sale-deed 
in tliis case, have even a wider signi¬ 
ficance than the words: "nuqsan paun¬ 
che.” To my mind, the Urdu word "kha¬ 
lal,” connotes less as well disturbance 
and the vendor can therefore be said 
to have guaranteed good title as well 
as undisturbed possession of the pro¬ 
perty to the vendee. The defendant 
in the present case had liimself a 
very precarious title as he had pur¬ 
chased this property from his mother- 
m-law a few months before he sold 
it to the plaintiff. As observed by 
Rattigan, J., in Nanak Chand v. Ba- 
shashar Nath (2), the title of the de¬ 
fendant was found to be defeasible 
at the instance of the pre-emptor. The 
words "nuqs qanuni ya waqiati” do 
not in any way reduce the extent of 
the liability of the defendant or res¬ 
trict the meaning of the words "kha¬ 
lal paunche” in any inanner. Ghulam 
Jilani v. Imdad Husain (3), cited by 
the counsel for the appellant, is clear¬ 
ly distinguishable. For the reasons gi- 

1. A I E 1926 Lah 465=94 I C 1055. 

2. (1908) 8 P R 1908=94 P L R 1908=16 P W R 
1908. 

8. (1832) 4 All 357=(1S82) AWN 67. 


ven above, I agree with tlic conclu¬ 
sions arrived at by the learned Senior 
Subordinate Judge, and 1 would there¬ 
fore dismiss the appeal with costs. 

Jai Lai, J. —I agree. 

K.S. Appeal dismissed. 


A. 1. R. 1933 Lahore 783 

CUIlRIE, J. 

Mengha Bam and others — Defendants 
—Petitioners. 

V. 

Dhoma Barn-Ram, Chand and another 
—Plaintiffs—Opposite Parties. 

Civil Revn. Pofcn. No. 45 of 1933, 
Decided on i6th June 1933, from decree 
of Senior Sub-Judge, Dyallpur, D/- 26tb 
October 1932. 

Punjab Courts Act (6 of 1918), S. 44—De¬ 
cision by lower Court on question whicb it 
bas jusisdiction to determine—No revision 
lies. 

Where the lower Court decides a> question which, 
is hfts jurisdiction to determine, no revision lies 
from such decision irrespective of the fact whe¬ 
ther the decision is tight or wrong: 11 Cal (> 
(PC)^, lUf. [P 7S3 c 21 

NatiaJc Chand —for Petitioners. 

K.idar Nath Chopra — for Opposite 
Parties. 


Judgment. —This is an application 
for revision of an order of the Senior 
Subordinate Judge, Lyallpur, dismis¬ 
sing an appeiil, preferred before iiim» 
on the ground that it was barred by 
limitation. For the applicants it is urged 
that the interpretation put upon the- 
rules for the supply of copies con¬ 
tained in rules and orders of High 
Court, Vol. 4, Ch. 17 (c), para 5, 
is erroneous. For the respondent it 
is urged that no revision lies and re¬ 
ference is made to Amir liossain v. 
Sheo Baksh (1), in which it was held 
that the only question in the case is 
whether the lower Courts, in the exer¬ 
cise of their jurisdiction, acted ille¬ 


gally or with material irregularity. It 
is clear in the present case that the 
leanied Subordinate Judge had juris¬ 
diction to determine whether the ap¬ 
peal was barred by limitation or not. 
Whether this decision was right or 
wrong is immaterial. I therefore hold 
that I am unable to interfere and dis¬ 
miss the application. In view of thej 
peculiar nature of the case, I leave^ 
the pai-ties to bear their own costs. 

K.S. _ AppJAr./^ion d ismissed. _ 

1. (1886) 11 Cal 6=11 I (PC). 
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A. I. R. 1933 Lahore 784 (1) 

Abdul Rashid, J. 

Khurshed Alatn —Plaintiff—Petitioner. 

V. 

Asa Bam —Defendant—OppositeParty. 

Civil Revn. Petn. No. 644 of 1932, 
Decided on 9th June 1933, from decree 
of Addl. Sm. C. C. Judge, Lahore, D/- 1st 
August 1932. 

Contract Act (1872), S. 219~Brokerage— 
Person acting as broker is entitled to reason¬ 
able commission. 

Whore a person is proved to have acted as a 
broker, ho is entitled to bis commission ; and 
even if he fails to prove the rate of commission 
agreed upon, a reasonable amount ought to be 
awarded to him as such commission. LP 784 C 2] 

Shiv Dayal —for Petitioner. 

Prem Nath —for Opposite Party. 


/udgme/ii .—The plaintiff, who is a 
broker, sued the defendant for re¬ 
covery of Rs. 98-15-6. The Additional 
Judge of the Small Cause Court, In¬ 
here, has dismissed the suit and plain¬ 
tiff has preferred a petition, for revi¬ 
sion to this Court under S. 25, Pro¬ 
vincial Small Cause Court Acts. The 
plaintiff’s case is that the defendant 
had asked him to sell his land si¬ 
tuated on Hotu Singh Road, l^liore, 
and liad promised to pay commision at 
2 per cent, that he had sold this 
land to Wali Mohammad for Rs. 4,000 
on 15th February 1931, and had 
Rs. 400 as earnest money wluch he 
had made over to the defendant. This 
transaction fell through as the defen¬ 
dant did not have the sale-deed exe¬ 
cuted and registered within one month 
in accordance with the conditions of 
the sale. The defendant ^me to p- 
hore on 18th March 1931, and asked 
the plaintiff to secure another cust<^ 
mer for him and he succeeded m sel¬ 
ling this land to his brother, Fida Hus¬ 
sain for Rs. 4,000. Rs. 80 is claimed 
ascommission, Rs. 18-15-6 as railway 
fare and incidental charges incurred 
by the plaintiff. The defen^nt de¬ 
nied the claim alleging tliat the plain¬ 
tiff meant to purchase the land for 
himself and that therefore no commis¬ 
sion was due to him. 

The plaintiff has produced four wit¬ 
nesses including Wali Mohammad, me 
first vendee, and his brother, ri<to 
Hussain, the second vendee, al¬ 

so relies on a receipt dated 15th re- 
bruary 1931, Ex. P-1, and a letter of 
the defendant to Fida Hussain, Ex. Jr- 
2. I am of the opinion that this evi¬ 
dence conclusively establishes that Wah 
Mohammad was a bona fide purchaser 
and that he had agreed to 


purchase the land of the de¬ 
fendant for Rs. 4,000 and - that 
the plaintiff had acted as a broker 
in this transaction. The notices and the 
telegrams sent by the plaintiff to the 
defendant at Ludhiana requesting him 
to reach Lahore before 15th March 
1931, point to the same conclusion. 
The defendant has not produced any 
evidence to rebut the case set up by 
the plaintiff and his mere denial- of 
liability cannot exonerate him. The 
fact that the second vendee is a bro¬ 
ther of the plaintiff does not in any 
way affect the merits of the case. If 
it is proved that the plaintiff acted as 
a broker he is presumably entitled to 
Itis commission, and even if lie had 
not produced evidence to show the rate 
of commmission a reasonable amount 
ought to have been awarded to him as 
such commission; 2 per cent, would not 
be an unreasonable claim in this res¬ 
pect. Wall Mohammad deposes that 
commission had been fixed at 2 per 
cent, and I see no reason why the 
testimony of this perfectly disinterest¬ 
ed witness should not be relied upon in 
this respect. The statement of the 
plaintiff and the postal receipts prove 
that the plaintiff incurred an expense 
of Rs. 18-15-6 while he was acting 
as broker for the defendant. For the 
reasons given above, I accept thi4 pe¬ 
tition for revision, set aside the judg¬ 
ment and the decree of the lower Court, 
and decree the claim of the plaintiff 
with costs throughout. 

K.s. Petition accepted. 


A. I. R. 1933 Lahore 784 (2) 

Jai Lal and Abdul Rashid, JJ. 

Mi. Ghulam Bibi and another —Plain- 
jiffs—Appellants. 

V, 

Mt. Sarwar Bibi B.nd another — Defen- 
iants—Respondents. 

First Appeal No. 1082 of 1928, De- 
sided on 27th May 1933, from decree of 
First Class Sub-Judge, Shahpur, D/- 12th 
March 1928. . i.* 

(a) Custom (Punjab)—Succession—Qureshis 
of Bhera town migrated to Lahore are go- 
verne'd by personal law and not custom 
Punjab Laws Act (4 of 1872), S. 5. 

Where the parties were Qureshis of Bhera town 
%ud the deceased lived originally in Bhera but 
subsequently migrated to Lahore and worked as 
an Imam of a mosque and also earned on Jr^n 

; that under S. 5, Punjab Laws Act, tha 
onus of proving that in matter of succession tne 
parties are not governed by 

but by custom was on the person who ^ J ^ 
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Held fxtrtlier : that as do custom was estab¬ 
lished by the evidence on the record, the parties 
were governed by their personal law. [P 786 C 2] 

(b) Limitation A.ct (1908), Arts. 123 and 
144—Suit to recover share by one of heirs 
against co~heir on death of Mahomedan intes¬ 
tate— Art. 144 applies and not Art. 123 — 
Mahoraedan Law—Inheritance. 

Where a Mahomedan dies intestate,his estate 
vests in his heirs as tonants«in-coinmon and no 
•one is charged by law with its distribution and 
if a suit is brought by one of the heirs t^ recover 
his share, Art. 123, Lim. Act, does not apply but 
Art. 144 will apply in the case of immovable pro¬ 
perty : Alii 1929i:.rt7t 549 and Alii 1928 All 4G7, 
{FB), Bel on ; Alii 1916 P C 145. Fxpl and Dist; 
AIR 1922 Mad 467 and Alli 1918 Bom 54. Dist. 

IP 786 C 1] 

(c) Adverse Possession—Possession by one- 
•co-owner is possession of all and there is no 
-adverse possession without ouster. 

Possession of one co-owner is in law possession 
of all the co-bwners and nothing short of an 
•ouster or something equivalent to an ouster will 
convert the same into adverse possession; AIR 
1929 Lah 549, Rel on. IP 786 C 1} 

Nanak Chand and M. C. Mahajan — 
•for Appellants. 

R. C. Manchanda and S. C. Man- 
•chanda —for Respondents. 

Abdul Rashid, J .—The parties to 
this litigation are Qureshis of Bhera 
Town and are related as fol¬ 
lows : 

MAULVI GHULAM QADIR 

1 

I I I I 

Me. Zainab Rafiuddia Zainul- 

Ghulam Bibi Abidin. 

Bibi (plaintiS). 

(^plaintiff). Mohammad ^lazhar 

=(Mt. Sarwar Bibi, widow) 

Posthumous Son. 

Maulvi Ghulam Qadir, who was 
Imam of the Begam Shahi mosque 
at Lahore, died in 1907 and the land 
in suit situated in villages, Chak Qazi 
and AJipur was mutated in the name 
of his grandson, Muhammad Mazhar. 

Rafiuddin and Zainulabidin had pre¬ 
deceased their father and Muhammad 
Mazhar was only 13 years old when 
iiis grandfather died. His aunts, 
the plaintiffs, looked after him, 
and the nephew and the aunts conti- 
-nued to live jointly at Lahore and 
whenever they visited Bhera they all 
-Stayed at the house in dispute. Mu- 
.hammad Mazhar. died six months before 
♦ the institution of this suit and a week 
after his death his widow gave birth 
to a posthumous son who however lived 
for eight or ten days only. On the 
•death of Muhammad Mazhar the entire 
property left by Maulvi Ghulam Qadir 
was mutated by the revenue autho¬ 
rities in, favour of his widow, Mt. Sar- 

1933 L/99 & 100 


war Bibi, defendant 1, The plaintiffs 
have instituted tliis suit for posses¬ 
sion on the ground that their family 
is governed by Mahomedan Law in 
matters of succession, and they as 
Maulvi Ghulam Qadir and also as aunts 
of Muhammad Mazhar are entitled to a 
^three-fourth share in the property in 
dispute. 

There are three main points for de¬ 
termination in this appeal: (1) Are 
the parties governed by custom or 
Mahomedan Law? (2) Is the suit bar¬ 
red by limitation? (3) What is the 
sliare of the plaintiffs in the property 
in dispute? The trial Court luis held 
and, in my opinion, rightly, that the 
parties are governed by Mahomedan 
Law. Maulvi, Ghulam Qadir was a 
Qureshi by caste, lived in the town 
of Bhera originally, and then migrated 
to Lahore, where he worked as an 
Imam of Begam Shalii mosque and al¬ 
so carried on Piri muridi. In these 
circumstances and in view of the pro¬ 
visions of S. 5, Punjab Laws Act, the 
burden of proving that the parties are 
governed by Customary Law lay heavily 
on the defendants and, in my opinion, 
they have utterly failed to discharge 
it. In support of their contention tl^ 
defendants produced two witnesses, Pir 
Chan Pir (D. W. 4) and Pir Kamar 
Zaman (D. W. 5). These witnesses are 
Qureshis and state that in their fa¬ 
milies the Customary Law is followed 
and the daughters do not succeed to 
the estate of their fathers. Each one 
of them has quoted two instances of 
the exclusion of daughters. No do¬ 
cumentary evidence has been produced 
to corroborate their testimony as re¬ 
gards the instances given by them and 
I am not prepared to hold that any 
case of exclusion of a daughter by the 
sons has been established on the pre¬ 
sent record. The plaintiffs have pro¬ 
duced several Qureshi witnesses of 
Bhera who depose that in matters of 
succession they are goyemed by Ma¬ 
homedan Law. The instances given by 
them, also are not supported by any 
documentary evidence and I am of 
the opinion that the entire oral evi¬ 
dence produced by the parties is worth¬ 
less. As no custom has been established 
by the evidence on the record it must 
be held that the parties are governed 
by their personal law. 

The lower Court has held that tl^ 
suit of the plaintiffs is barred by li¬ 
mitation as it was brought twenty years 
after the death of Maulvi Ghulam, Qa¬ 
dir. It is abujidahlly clear however that 
the plaintiffs and Muhammad Mazhar 
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continued to live jointly till about five 
years before the institution of the suit. 
Muhammad Mazhar was one of the 
heirs and in view of his joint resi¬ 
dence with his aunts, his possession 
must be regarded as the possession of 
all the co-heirs. It has been laid down 
by a Division Bench of this Court 
in Mt. J/iJio V. Narsingh Das (1), that 
where a Mahomedan dies intestate, his 
estate vests in his heirs as tenants- 
in-common and no one is cliarged by 
law with its distribution and if a suit 
is brought by one of the heirs to 
recover his share, Art. 123, Limita¬ 
tion Act, does not apply but Art. 144 
will apply in the case of immovable 
property. It is further laid down in 
the same ruling that possession of one 
co-owner is in law the possession of all 
the co-owners and nothing short of an 
ouster or sometliing equivalent to an 
ouster will convert the same into ad¬ 
verse possession. On the present record 
there is no indication that Muhamn^d 
Mazhar ever denied the title of his 
aunts more than twelve years before 
the institution of the suit. A Full Bench 
of the Allahabad High Court has laid 
down in Rustafti Khojt v. Janki (2) 
that a suit by one of the heirs of 
a deceased Mahomedan against his co¬ 
heirs for recovery of possession of his 
share out of the joint property left 
by the deceased is governed by 
Art. 144, Limitation Act. Mr. Man- 

chanda for the respondents relied on 
Parthosarathy Appa Rao v. Venkataan 
Appa Rao (3), Shrin^i v. 

(4) and Maung Tun Tha v. Ma Thil 

(5) , and contended that linutauon be¬ 
gan to run against the plaintiffs from 
the time of the death of Maulvi Ghu- 
1am Qadir and that their suit for pos¬ 
session had became barred after the 
lapse of twelve years from his 
under Art. 123, Limitauon Act. The 
Madras and the Bombay rulings re¬ 
ferred to by the counsel for the res¬ 
pondents are based on 

cil ruling in Mating Tun Tha y. Ma Thil 
(5) All these rulings have been ois- 
cussed in the FuU Bench ruling of 
the Allahabad High Court quoted above, 
and therein it has been pointed out 
that the Privy Council ruUng in Maung 
Tun Tha v. Ma F/wV (5) referred 
to a peculiar Burmese Law and that 

1 AIR 1929 Lah 649=117 I C 803=11 Bah 29. 

2*. AIR 1928 All 467=111 1 C 809=51 All 101 

8 AIR^ 1922 Mad 467=70 I O 689=46 Mad 190. 

4 * air 1918 Bom 84=611 C 209=43 Bom 846. 

6. AIR 1916 P O 146=38 I 0 809—44 I A 42— 
44 Cal 379 (PC). 


in that case both parties conced¬ 
ed that Art. 123 governed the case. 
Art. T44 was not relied upon by ei¬ 
ther party and was therefore neither 
mentioned nor discussed. The Privjr* 
Council ruling proceeds on its own. 
peculiar facts and is clearly distinguish- 
able from the present case. 

I am therefore of the opi¬ 
nion that the suit of the plaintiffs is. 
clearly within time. 

It was contended on behalf of the- 
respondents that on the death of Ghu- 
1am Qadir the appellants inherited a. 
two-third share in his property, and 
that on the death of Muhammad Maz¬ 
har and his posthumous son the ap¬ 
pellants did not become entitled to- 
any further share, as Muhammad Maz- 
har’s widow and sister are still alive. 

I am of the opinion however that 
it has not been established by an^ 
any reliable evidence that Muhammad 
Mazhar ever had any sister or that 
she was alive at the date of the in¬ 
stitution of the suit. The appellants 
share in Maulvi Ghulam Qadir s 
perty would therefore be 62/72 and. 
respondents, Sarwar Bibi’s share would- 
be 10/72. The appellants have insti¬ 
tuted the suit for possession of three- 
fourth share of the property left by 
Ghulam Qadir, and obviously they can¬ 
not be given a decree for a greater 
share than they have claimed. I womd. 
therefore accept this appeal, set aside 
the order of the Court below, and de¬ 
cree plaintiffs’ claim in full. As the 
parties are closely related to each 
other and as the plaintiffs did not 
institute their suit during the lifetime- 
of Muhammad Mazhar, I would leave- 
the parties to bear their own cost§. 
throughout. 

Jai Lai, J .— I agree. 

^ S. Appeal accepted. 

A 1. R 1933 Lahore 786 
Shadi Lal, C. J. and Abduii Qadir, J. 

Hussain Ali Shah Plaintiff Appel¬ 
lant. 


V. 


Defen- 


Sardar Ali Shah and othets 

danbs—Respondents. 

First Appeal No. 1088 of 1928, De¬ 
cided on 3l8t May 1933, from dwree of , 
Senior Sub-Judge, Montgomery, D/- 23rd- 
December 1927. . , . 

(a) Deed—Construction of—Lease or mort¬ 
gage—Test indicated. ... -*. ■ 

In construing a document as to wnetner it is a. 
lease or a mortgage the follo^ving tost may be- 
applied : If it is not a security for the payment 
of any money or for the performance of any en- 
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gagement, if do accounts are to be rendered or 
required, and if there is no provision (or redemp¬ 
tion, express or implied, it is simply a lease even 
though it mav be described as a mortgage : 25 All 
109 (P C), Foil ; AIR 1928 Mad 36, Ref. 

CP 798 C 11 

(b) Registration Act (1908), S. 68 (2) —Re* 
gistration of document, execution of which is 
not denied cannot be cancelled by Registrar. 

Section 68 (2) does not confer upon the Regis¬ 
trar the power of cancelling the registration of a 
document, the execution of which is not denied 
and which has been already registered by a Sub- 
Registrar ; AIR 1932 Lah 495 (P P), Dist. 

LP 788 0 1, 2] 

(c) Adverse Possession— A shown in reve¬ 
nue papers consistently as owner to full 
knowledge of B — B remaining in possession 
but not making efforts to have entry changed 
in his name— B cannot set up adverse posses¬ 
sion. 

In the revenue papers A was consistently shown 
as owner, within the knowledge of B who was in 
cultivating possession of the property ; and B did 
not make the least effort to have the entry in the 
CO umn of ownership corrected. Further B had 
described himself before the Revenue Officer that 
he was the manager of the property : 

Held : that under the above circumstances B 
could not set up any adverse possession. 

[P 789 C 1] 

Naioal Kishore and Fayyaz Hassan — 
for Appellant 

Barkat Ali, Abdul Aziz and M. Aslani 

Khan —for Respondents. 

Abdul Qadir, J .—One Sarclar Ali 
Sliah, who is recorded as owner o£ 
1,656 kanals, 15 marlas of land, si¬ 
tuated in village, Kaure Jaure, in Mont¬ 
gomery District, and ordinarily works 
as a petition-writer at Baliawalnagar, 
in Bahawalpur State, executed a deed 
in favour of Hussain AH Shah, son 
of Shah Din Sliah, of Chundan, on 9th 
March 1925, by virtue of which he 
leased his land to the plaintiff for six 
years. This deed, which begins by des¬ 
cribing itself as a lease and by re¬ 
citing the annual amount of the lease 
money, was also described towards the 
end of the document as a mort¬ 
gage for six years. It was pr^ented 
for registration and was registered on 
18th March 1925. A Muharrir working 
under the Sub-Registrar, subsequent¬ 
ly, pointed out to him that there were 
certain flaws in the document and that 
it should not have been registered. 
The Sub-Registrar, thereupon, made a 
report to the Ragistrar on 30th March 
1925, explaining that as, in lus opinion, 
there were no legal flaws in the do¬ 
cument and its registration could not 
be refused he had registered it, but if 
it was to be treated as a mortgage- 
deed, an additional fee should be or¬ 
dered to be received from the execu¬ 
tant. On this report the Registrar pass¬ 


ed the following order on 25th April 
1925: 

“ Acting under S. 68 (2), Registration Act, I 
cancel the registration made by the Sub-Regis¬ 
trar.” 

It appears that the higher authorities 
were moved against the order passed 
by the Registrar and the matter went 
to the Financial Commissioner, who 
referred it to the Inspector-General of 
Registration. The latter passed an or¬ 
der that the action of the Registrar 
in cancelling the deed under 
para. 68 (2) was without authority and 
invalid and should therefore be treated 
as null and void. It may be mentioned 
that, though the document, dated 9th 
March 1925, stated that Sardar Ali 
Shah had deliv'ered possession 
to Hussain Ali Shah, yet 
as a matter of fact, pos¬ 

session did not pass to him, because 
at that time Altaf Ali Shah and others, 
step-brothers of Sardar Ali Sliah, were 
in actual cultivating possession of the 
land. On 23rd January 1926, Hussain 
Ali Shah brought a suit for the pos¬ 
session of land, impleading Sardar Ali 
Shah, defendant, and his brothers and 
nephews, who had refused to deliver 
possession to him in spite of having been 
repeatedly asked to do so. Defendants 
2 to 8, who are the contesting defen¬ 
dants, urged in their written state¬ 
ment that the documents, on the basis 
of which the plaintiff was suing, was 
not formally registered, nor was it 
written on an adequately stamped pa¬ 
per. They also added that defendant 
1 had not been in possession of the 
property within twelve years, that the 
document was received from him 
without consideration and that he was 
not a man of sound mind. The trial 
Court held that there was no suffi¬ 
cient evidence to show that Sardar 
AU Shah, defendant 1, was of un¬ 
sound mind, when he executed the do¬ 
cument in question. It was also held 
that the document should be consi¬ 
dered. as not having been registered, 
that it was a mortgage-deed and con¬ 
travened the provisions of S. 6, Pun¬ 
jab Alienation of Land Act, as the 
plaintiff was not a member of a no¬ 
tified agricultural tribe in Montgomery 
district. On the question of registra¬ 
tion, the opinion expressed by the trial 
Court was that the documents should 
be considered as not having b^n re¬ 
gistered. The Court also found that the 
defendants had failed to prove their 
adverse possession' R however refund 
to decree the claim of the plamuff, 
as it was based on a document that 
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was unregistered and therefore the suit 
was dismissed and the parties were 
left to bear their owm costs, on the 
ground that the main issues had been 
decided in favour of the plaintiff. The 
plaintiff has preferred an appeal to 
tills Court, which has been argued- be¬ 
fore us by Mr. Nawal Kishore, while 
wo have been addressed by Mr. Bar- 
kat All on behalf of the respondents. 

The main questions for decision now 
are: (1) Whether the deed dated 9th 
March 1925, was a lease or a mort¬ 
gage? (2) Whether it was duly re¬ 
gistered, and also whether the regis¬ 
tration could be cancelled by the Re¬ 
gistrar? (3) Whether there was any 
adverse possession of the defendants 
for more than twelve years? Mr. Na¬ 
wal Kishore contends, that, in spite 
of the fact that the words “lease” 
and “mortgage” were both used in the 
body of the document, it is really 
a lease because the features that cha¬ 
racterize a mortgage are not present. 
He says that, in the words of 
their Lordships of the Privy Council 
in Tassadiiq Rasul Khan v. Kashi Ram 
( 1 ): 

“ It is not a security for the payment of any 
money or for the performance of any engagement. 
No accounts were to be rendered or required. 
There was no provision for redemption, express or 
implied. It was simply a grant of land for a fixed 
term .... in consideration of a sum made up of 
past and present advances.” 

In the said case, though the docu¬ 
ment was described as a mortgage 
their Lordships held that it was a 
lease. Reference is also made to a 
Division Bench decision of the Madras 
High Court: Sundara Raja Dikshutula 
V. Archaka Seshadri Dikshutulu, A. 
I. R. 1928yW^^l^f. 35 , where the question 
was whether the document was a mort¬ 
gage or a lease and the learned Judges 
applied to it the tests mentioned above, 
and held that it was a lease. Applying 
the same tests to the document before 
us, I liave no doubt that it is a lease, 
and it was duly registered as such. 
The question as to any deficiency in 
«tamp on account of its being described 
as a mortgage does not arise, but it 
may be mentioned that in the Court 
below the extra fee and penalty have 
been paid and, even if it were to be 
treated as a mortgage-deed, the deed 
in question is now properly stamped. 
The order of the Registrar, dated 25th 
April 1925, cancelling the registration 
was, in my opinion, absolutely unau¬ 
thorised. He purported to act under 
S. 68 (2), Registration Act, but that 

ir(i903)’2^h 109=30 I A ^ 


section does not confer upon him 
the power of cancelling the registration 
of a document, the execution of which 
is not denied and which has been al¬ 
ready registered by a Sub-Registrar. 

Counsel for the appellant draws our 
attention to a Full Bench decision of 
this Court: Thakar Das v. Emperor 
(2). This was a case in which a docu¬ 
ment which was on the face of it a 
deed of dissolution of partnership and 
stamped as such, was registered by the 
Sub-Registrar and returned to the exe¬ 
cutants. Subsequently, in the course of 
inspection, the Registrar considered 
the document to be a deed of partner¬ 
ship and as such defectively stamped. 
He called upon the executants to pro¬ 
duce the deed and referred the matter 
to the Collector, who ordered the de¬ 
ficiency in the stamp to be made good 
with^ penalty, but the executants ap¬ 
pealed to the Financial Commissioner, 
who referred the question to the High 
Court. It was held by the Full Bench 
that the Registrar had no power to 
order the production of a document, 
after it had been registered and de¬ 
livered to the party concerned, and 
his action in referring the matter to 
the Collector was held to be idtra 
vires. This authority has no direct 
bearing on the question before us, but 
the counsel for the app>ellants has re¬ 
ferred to it, by way of analogy, to 
show that the Registrar had no power, 
under the Registration Act, to cancel 
a registration already completed. I 
think the registration of the document 
on 9th March 1925, must be held 
to be valid and subsisting. 

On the question of adverse posses¬ 
sion, the case of the contesting de- 
fendants-respondents is that Sardar Ali 
Shah has been out of possession for a 
period of more than 12 years and 
that Ills attempt to obtain possession , 
by executing a lease of this land in 
favouf of one Jiwan Lambardar fail¬ 
ed in 1916 and the execution of a 
lease by him in favour *of Hussain Ali 
Shah, the present plaintiff, was a re¬ 
petition of the same attempt to gain 
possession through a lessee, which he 
could not secure otherwise. Reference 
to Ex. P-3, at pp. 40 to 43 of the . 
printed record, shows that in 1915 
Sardar Ali Shah executed a lease in 
favour of Jiwan Lambardar. The pat- 
wari entered a mutation in his favour, 
but, on 31st March 1916, Jiwan ap- 
p>eared before the Assistant Collector 
and Sardar Ali Shah was absent. Ji~ 
27aIR 1982 Lab 495=138 I 0 768=18 Lah 746 

(SB). ' 
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wan stated that he was not in posses¬ 
sion and the mutation was disallowed. 

In this document the name of Sardar 
Ali Shah, alias Sardar Shah, is shown 
in the column of owner. This was 
followed by another entry in the regis¬ 
ter of mutations, a copy of wliich is 
on the record and is marked, Ex. P-4, 
in wliich Altaf Ali Shah is said to have 
appeared in person and stated tliat 
he had taken the land on lease from 
Jiwan. This mutation was also entered 
by the patwari, but was disallowed 
by the Assistant Collector on the 
ground that Jiwan produced no lease 
and that Altaf Ali Shah, the step- 
brgtlier of Sardar Shah, was in pos¬ 
session and cultivating the land and 
enjoying the produce. He ordered the 
name of Altaf Ali Shah to be entered 
as manager of the property in the 
column of remarks. In the body of the 
document Sardar Ali Shah is shown 
as owner and Altaf Ali Shah is shown 
in the column of tenants as a lessee. 

It is argued by Mr. Barkat Ali, on 
behalf of the respondents that the 
statement of Altaf Ali Shah has not 
been duly proved, that he was not 
summoned as a witness to explain it 
and that, in any case, it cannot be bind¬ 
ing on his brothers. All this may be 
true and yet the fact remains tliat in 
the revenue papers the name of Sar¬ 
dar Ali Shah has been consistently shown 
as owner, within the knowledge of the 
defendants, and they have 
tented themselves \yith remaining 
in cultivating possession, presumably 
with bis permission, without making 
the least effort to have the entry in 
the column of ownership corrected ei¬ 
ther by admitting the names of the 
other brothers to tliat of Sardar Ali 
Shah or by substituting their names for 
his. According to the mutation entry, 
Ex. P-4, when one of the contesting 
defendants personally appeared before 
the revenue officer, his position was 
described as that of a manager of 
the property, which itself implies ma¬ 
nagement on behalf of someone else. 
Under the circumstances I do not see 
how the contesting defendants can set 
up any adverse possession and I have 
no hesitation in holding that no adverse 
possession of the defendants has been 
proved. As I have held tliat the lease 
in favour of the plaintiff was validly 
registered, there is no reason why the 
suit of the plaintiff should not be de¬ 
creed. 

I .would therefore accept this appeal 
jiritb costs and decree the suit of the 


plaintiff on the basis of the lease dated 
9th March 1925. 

Shadi Lal, C. /.—I concur. 

K.S. Aweal accepted. 
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Jai Lal and Abdul Rashid, JJ. 

Gli-ulavi Das/r/ir and others —Plaintiffs 
—Appellants. 

V. 

Mohan Lal and others —Defendants 
Respondents. 

Second Appeal No. 2739 of 1928, De¬ 
cided on 1st June 1933, from decree of 
Dist. Judge. Hissar, D/- 2nd November 

1928. 

Provincial Insolvency Act (1920), S.4^ 
Proceedings under S. 4 need not necessarily 
be initiated by plaint or regular application 
for their validity. 

It is not necessary that proceedings under S. 4, 
in order that they may be valid, should be ini¬ 
tiated by a plaint or a regular application. 

Certain property was claimed by the receiver to 
have vested in the insolvent; but the insolvent s 
father objected that the property did not belong 
to the judgment-debtor. Subsequent to the death 
of the father, one of the creditors applied to sell 
the property which had descended to the insol¬ 
vent from his father and to distribute the pro¬ 
ceeds and on the report of the receiver, the pro¬ 
perty was ordered to be taken possession of by 
the receiver and sold. Objection was raised by 
the sons of the insolvent that their grandfather 
had bequeathed the property to ihem by a will. 
The Judge held that the will had not been proved. 
The sons then instituted a suit for a declaration 
that the property was theirs by virtue of a will and 
could not vest in the receiver. The trial Judge 
held that the suic did not lie in view of the order 
of the Insolvency Judge. It was contended on 
appeal that the proceedings before the Insolvency 
Judge were not under S. 4 as they were not ini¬ 
tiated by an application and that the suit was not 

Held : that it was open to the Court tdtake 
proceedings suo motu under S. 4, that in this case 
it was moved by one of the creditors and also 
by the receiver, that the proceedings of the Insol¬ 
vency Judge were under S. 4 and binding on par¬ 
ties to litigation and that the present suit did not 
lie : AIR 192S Lah 556, Expl. . IV 790 C 1, 2] 

Muhammad Amin Khan — for Appel¬ 


lants. 

Nawal Kishore —for Respondents. 

Jai Lal, /■—Fateh. Muhammad was 
adjudicated an insolvent. When the 
solvency proceedings were p^ding 
some immovable property was 
by the Receiver to liave veswd in 
but the father of Fatoh Mutamm..d 

who was alive, 

the Pro^rty id " releated. Sub- 
judgment-debw^^th of Fateh Muham- 
father one of the creditors ap- 


1933 


790 Lahore Taj Bibi v 

plied to the Insolvency Court to seU 
the property which had descended to 
the insolvent from his father, and to 
distribute the proceeds in the insolvency 
proceedings. The learned Judge of the 
Insolvency Court sent the application 
for report to the Receiver who sup¬ 
ported the prayer of the creditor and 
consequently the Judge of the Insol¬ 
vency Court directed that the property 
ne taken possession of by tlie Receiv^cr 
and sold. An objection to this course 
was taken by the sons of the insol¬ 
vent who claimed that their grand- 
-fathcr, i. e., the father of the insolvent, 
had bequeathed the property to them 
by means of a will. The Judge accord¬ 
ingly proceeded to adjudicate on this 
objection and finally held that the wjJJ 
had not been proved to be genuine and 
consequently the property descended to 
the insolvent on the death of his father 
and vested in the Receiver. An appeal 
against this brder to this Court was 
dismissed. 

The sons of the insolvent then insti¬ 
tuted the suit out of which this second 
appeal has arisen for a declaration that 
the property in dispute was theirs by 
virtue of the will and could, not vest in 
the Receiver. The trial Judge held that 
the suit did not lie in view of the 
decision of the Insolvency Judge in the 
previous proceedings which, according 
to Mm, were taken under S. 4, Pro¬ 
vincial Insolvency Act. The suit was 
accordingly dismissed. An appeal to 
the District Judge has also been dis¬ 
missed. The sons of the insolvent have 
consequently presented this second ap¬ 
peal to this Court. An attempt was 
made by the learned counsel on their 
behalf to show that the proceedings 
before the Insolvency Judge were not 
under S. 4, Provincial Insolvency Act, 
because according to the counsel, those 
proceedings must be initiated by an 
application and otherwise must follow 
the procedure provided for regular suits. 
Reliance was placed in support of this 
on A. 1. R. 1928 LaJi. 556. I do not 
understand the judgment in that case to 
lay down that proceedings under S. 4, 
Provincial Insolvency Act, should be 
initiated by a plaint or a regular ap¬ 
plication and that in the absence of 
either of these they are invalid. The 
section is so worded that it is open to 
the Court to take proceedings suo motu. 

In this case it was moved by one of 
the creditors and also by the Receiver. 
Evidence of both the parties was re¬ 
corded and a finding was given. It is 
not open to the learned counsel to con¬ 
tend that the proceedings were irregular. 


Md. Hussain 

even if they were irregular. The case 
cited came up to this Court on appeal 
from an order under S. 4 of the Act, 
and the learned Judge held 'that the! 
proceedings had not taken the form 
contemplated by S. 4. If the plaintiffs 
in this case were dissatisfied with the 
procedure of the Insolvency Judge they 
could have raised the objection before 
the appellate Court, but they did 
nothing of the sort. The view 
of the Courts below therefore is 
correct that the proceedings were under 
S. 4 of the Act and are binding on the 
parties to this litigation. 

The next objection of the learned 
counsel is devoid of force. He con¬ 
tended that by virtue of Jagdip Singh 
v. Narayan Singh (1) the property 
could not be attached and sold in exe¬ 
cution of a decree obtained against the 
insolvent. Jagdip Singh v. Narayan 
Singh (1), lays down that, after the 
death of a judgment-debtor who is 
governed by the Customary Law of the 
Punjab, his ancestral land vests in his 
reversioners and is not liable to 
sale after his death, unless the de¬ 
cretal amount is charged on it. 
In the present case the insolvent is 
alive and the property has not des¬ 
cended or reverted to the appellants. 
Then some attempt was made to urge 
that, under the Customary Law of this 
Province, the father could not sell the 
property and a suit by his sons to set 
aside the sale for want of consideration 
and necessity would lie. The sale in 
the present case however is not by the 
father of the appellants, that is to say 
the insolvent, but by the Receiver under 
the orders of the Court. Thig appeM 
therefore fails and I would dismiss it 
with costs. 

Abdul Rashid, J .—I agree. 

__ Appeal dismissed, 

1. (1913) 4 P R 1913=16 I C 866. 
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Shadi Lal, G J. 

Mt. Taj Bibi and others — Defendants 
—Petitioners. 

V. 

Muhammad Hussain and others —Plain¬ 
tiffs—Opposite Parties. 

Civil Misc. Petn. No. 297 of 3933 
and Civil Appeal No. 551 of 1933, Deci- 
cided on 2nd June 1933, from decision 
of Senior Sub Judge, Gurdaspur, D/-' 
20tb February 1933. 

Civil P. C. (1908), O. 41, R. 5 — Partition 
•uit—Appeal from preliminary decree—Pro* 
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■ceedinga for partition by metes and bounds 
should be stayed pending decision of appeal. 

The usual practice of the Lahore High Court is 
to stay proceedings for the partition of property 
by metes aud bounds pending the decision of the 
■Appeal preferred from the preliminary decree. 

^ [P 791 C 1] 

Shamair Chand —for Petitioners. 

Bam Lai Malik —Opposite Parties. 

Order. —The question for determi¬ 
nation is whether proceedings for the 
partition of the property by metes and 
bounds should be stayed pending the 
decision of the appeal preferred from 
the preliminary decree. The usual prac¬ 
tice of this Court is to stay the proceed¬ 
ings, and, after considering the matter 
carefully, I am of opinion that that 
practice should be followed in this case. 
^ I accordingly stay further proceedings 
in pursuance of the preliminary decree 
•during the pendency of the appeal. 

jr c Order accordingly. 


Decree- 
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Bhide, J. 

Natha Singh and others — Judgment- 

debtors—Appellants. 

V. 

Fateh Khan and another — 
holders—Respondents. 

Miso. Second Appeal No. 738 of 1933, 
Decided on 16th June 1933, from order 
of Dist. Judge, Hoshiarpur, D/- 8th 
March 1933. 

(a) Pre-emption — Pre-emptor depositing 
amount in Court becomes entitled to lend 

fromdateof such payment—Civil P. C. (190o;, 

O. 20, R. 14. . , * 

When a pre-emptor has deposited the amounL 

in Court in accordance with the terms of ^ 
<jree he becomes entitled to the land from thed^e 
■of such payment and the mere fact that the 
Amount deposited by the decree-holder is ®rroi«- 
ously attached and taken away by some of the 
^sroditors of the decree-holder is no 
fusing delivery of possession to him: 21 P .« 1902, 

Foil ; 61 P B 1890 and 27 P B 1916. ^ 

' LP 791 C 2; P 792 C 1] 

(b) Civil P. C (1908), S. 144 — Possession 
•obtained by pre-emptor on deposit of amount 

_Suit by vendees for possession on^ ground 

that deposit wes not in time and disposses* 
Aion of pre-emptor ordered by trial Court 
iPre-emptor succeeding in appeal is entitled to 
he restored to possession under S. 144. 

A pre-emptor obtained possession of the pro¬ 
perty on the deposit of amount mentioned in the 
•decree. The vendees filed a suit for possession on 
the ground that the deposit was not made within 
the time allowed and the trial Court upholding 
that objection dispossessed the pre-emptor and 
gave possession to the vendees. The pre emptot 
■.succeeded in apoeal : 

Held ; that be was entitled to be restored to 
possession as it was incumbent on the Courts to 
cestore the parties to the status q.tto. CP 792 0 1} 




(c) Punjab Pre-emption Act (1 of 1913), 
S. 11—Money deposited is not liable to be 
attached. 

According to provision of S. 11, money deposit¬ 
ed by the pre-erfiptor is not liable to be attached 
at all tP 792 C 1] 

Homi Bxistomji —for Appellants. 

Barkat Ali —for Respondents. 


Judgment. — The plaintiffs in this 
case obtained a decree for possession of 
certain Land on payment of Rs. 3,000. 
The money was to be deposited by 10th 
November 1923. It was actually de¬ 
posited on 12th November 1923. How¬ 
ever the decree-holders got possession 
of the land on 3rd January 1924. 
The vendees subsequently applied to 
the Court and pointed out that the 
money had not been deposited by the 
date fixed in the decree and the suit 
was therefore liable to be dismissed. 


This contention of the vendees was ac¬ 
cepted by the Court and the suit was 
dismissed. An appeal was preferred to 
the District Judge, but he upheld the 
decision of the trial Court. The vendees 
then applied for possession of the land 
being restored to them and this prayer 
was granted. The vendees were accord¬ 
ingly put in possession of the land. 
The plaintiffs filed a further appeal to 
this Court and it was then held that 
there being intervening holidays the 
plaintiffs had sufficiently complied with 
the terms of the decree and that they 
were entitled to possession of the land. 
Thereafter the plaintiffs put in an ap¬ 
plication under S. 144, Civil P. C., for 
possession of the land beung restored 
to them. The vendees raised an ob¬ 
jection that part of the sum deposited 
by the plaintiffs had been attached and 
taken away by some of the creditors 
and that the plaintiffs were therefore 
not entitled to obtain possession of the 
land without making up the deficiency. 
This objection was however overruled 
by the trial Court and possession of 
the land was ordered to be restored 
to the plaintiffs. The vendees appealed 
to the District Judge who confirmed 
the order of the trial Court. 


A second appeal has now been pre¬ 
ferred to this Court and it is contended 
on behalf of the vendees that the deci- 
son of the Courts below was not cor¬ 
rect. In support of the contention re¬ 
liance has been placed on Sandhrt Khan 
V. landha Khan (1). This rulmg _was 
however dissented from In Sant ^ingtt 
V. Ghasita (2) in which it was Md . 
that when a pre-emi;*"*' had deposited 
the amount in_C^"^t in accordance with j 

^ P b’®9M=179 P L B 1901. 


792 Lahore ZOlfikar v. D. A. V. College (Jai Lai, J.) 1935 


the terms of the decree he became en¬ 
titled to the land from the date of 
such payment and the mere fact that 
the amount deposited by. the dccrcc- 
holder was erroneously attached and 
taken away by some of the creditors of 
jthe decree-holder Avas no ground for 
.relusing delivery of possession to him. 
!Thc learned counsel for the appellants 
further relied on Panna Lai v. Natha 
SuigJi (3), but the facts of that case 
arc distinguishable inasmuch as the 
amount deposited in that case was at¬ 
tached and taken away during the pend¬ 
ency of the suit. 

In the present case it must be re¬ 
membered that the application with 
which we are dealing was for restitution 
under S. 144, Civil P. C. The plain¬ 
tiffs had already obtained possession of 
the land in pursuance of the decree and 
the land was taken back by the vendees 
only on account of an order of the 
Courts below which was held to be erro¬ 
neous by the Court. According to the 
provisions of S. 144, Civil P. C., it 
was therefore incumbent on the Courts 
below to restore the parties to the 
status quo. In this aspect of the case 
the question as regards the attachment 
of the portion of the amount deposited 
after it was duly paid by the plaintiffs 
in Court does not appear to arise at all. 

I may however point out that as the 
title of the plaintiffs accrued from the 
date of payment they were clearly en¬ 
titled to the possession of the land; see 
O. 20, R. 14, Civil P. C. According 
to the provisions of S. 11, Punjab 
Pre-emption Act, the money deposited 
by the plaintiffs was not liable to be 
attached at all and it was only through 
an unfortunate error that a portion of 
it was allowed to be attached and taken 
away. There seems to be no reason, 
when the title of the plaintiffs is be¬ 
yond any dispute, they should not be 
restored possession of the land, the 
vendees must in the circumstances be 
left to seek their remedy according to 
law. I dismiss the appeal, but in view 
of all the circumstances leave the par¬ 
ties to bear tlicir own costs. 

K ._s._ Appeal dismissed. 

3. (1915) 27 P R 1915=29 I C 354. 
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Jai LAl and Abdul Rashid, JJ. 
Zulfikar AH —Lefendanfc—Appellant. 

V. 

• _ » 

JD, A. V. College Managing Committee^ 

Lahore —Plaintiff—Respondent. 

* First Appeal No. 1394 of 1928, De¬ 
cided on 29th May 1933, 


Civil P. C. (1908), O. 34, R. 6—Preli¬ 
minary and final decree for sale of mort¬ 
gaged property obtained by mortgagee—Sale- 
stopped owing to execution of final decree- 
for sale of same property obtained by prior 
mortgagee—Sale proceeds insufficient to pay- 
even prior mortgagee—Subsequent mortga¬ 
gee is entitled to apply for personal decree. 

A mortgagee after obtaining the preliminary 
and final decree for sale of the mortgaged pro¬ 
perty, proceeded to sell the property. The sale 
was stayed owing to execution of a final decree, 
for sale of the same property obtained by a prior 
mortgagee. The property was sold but the sale- 
proceeds were insufficient even to pay the amount 
due to the prior mortgagee. Thereupon the sub¬ 
sequent mortgagee, who had reserved the right to- 
apply for personal decree, applied for the same- 
It was objected on the ground that he could not 
do so without at first bringing the property to- 
sale : 

Held : that the mortgaged property was not 
available for sale owing to circumstances for which 
he was not responsible, and that there was no- 
bar to obtain a personal decree for the whole of 
the amount due to him : A I R 1928 All 71, FolH 
AJR 1920 All 166; AIR 1924 Cal 209 and 
AIR 1930 Oudh 377, Ref. IP 793 C 1}. 

Mohammad Akbar Khan —for Appel¬ 
lant;. 

M. C. Mahajan and JSargopal —for Res¬ 
pondent. 

Jai Lai, /.—The respondent, D. A. 
V.. College Managing Committee, 
Lahore, obtained a preliminary decree 
for sale of mortgaged property against 
the appellant Mohammad Nathoo and 
thereafter a final decree for sale of 
the mortgaged property. The decree- 
holders then proceeded to sell themort- 
gaged property but the judgment-deb¬ 
tor presented an application in answer, 
to a noUce to him under O. 21, R. 
66, Civil Procedure Code, objecting: 
to the sale of the property at that 
satge on the ground that a prior mort¬ 
gagee had obtained a final decree for 
the sale of the same property and the 
property was being sold in exe¬ 
cution of that decree. The sale in exe¬ 
cution of the decree of the respondents, 
therefore, was stayed. 

It app^rs that the respondents were 
parties to the suit for sale of the pro¬ 
perty brought by the prior mortgagee 
and it subsequently transpired that on 
the property being sold in execution 
of that decree the sale proceeds were 
insufficient even to satisfy the prior 
mortgage. The sale was confirmed and 
the property given over to the auction- 
purchaser. The respondents then ap¬ 
plied for a personal decree against 
the appellant. It is to be noted that 
in the preliminary decree jjassed against 
the appellant liberty has been reserved 
to the mortgagee decree-Lolder to apply 
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for a personal decree in case the sale- 
proceeds be found to be insufficient to 
pay the mortgage money. The judg¬ 
ment-debtor admitted tliat the sale- 
proceeds in the decree of the prior 
mortgage had been insufficient even 
to satisfy the mortgage in his favour 
i. e., the prior mortgagees. The Court 
thereupon passed a personal decree 
against him. No objection was raised in 
the trial Court that a personal decree 
could not be passed. The objection was, 
however, taken by an application for 
review which was rejected. The judg¬ 
ment-debtor has consequently presented 
this appeal against the personal decree 
passed against him in favour of the 
respondents. 

Reliance is placed on O. 34, R. 
6, which provides that where the net 
proceeds of any sale held in pursuance 
of the final decree are found to be 
insufficient to pay the amount due to 
the plaintiff, the Court may on ap¬ 
plication by him, if the balance is legal¬ 
ly recoverable from the defendant 
otherwise than out of the property sold, 
pass a decree from such balance. It is 
not denied that the balance is legally 
recoverable from the mortgagor in tliis 
case. It is not even denied tliat 
the right to cover the balance was not 
barred by time. The only objection to 
the course adopted by the trial Court 
is that the preliminary decree and a 
final decree having been passed the de¬ 
cree-holder mortgagee was not compe¬ 
tent to apply for a personal decree 
without first putting the property to 
sale. Reliance in support of this con¬ 
tention is placed on Darbari Mai v. 
Mula Singh (1), A. I. R. 1924, Cal. 
209 and A. /. R. 1930 Oudh 377. In 
BH&esimr Nath v. Chanda Lai (2), 
however, it was held that where sub¬ 
sequent to a preliminary and a final 
decree for sale of the mortgaged pro¬ 
perty the property is not available for 
sale in execution of the decree owing 
to the circumstances for which the de¬ 
cree-holder is not responsible, there 
is no bar in his way to obtain a per¬ 
sonal decree for the whole of the mort¬ 
gage amount due to him. Most of the 
, cases in which a contrary view was al¬ 
leged to have been taken and particu¬ 
larly Darbari Mai v. Mula Singh (1), 
were cited before the learned Judges 
in that case and in spite ffiereof they 
came to the conclusion mentioned above, 
I respectfully agree with the view taken 
in Biseshar Nath v. Chanda Lai (2) 
and do not consider it necessary to r^- 
1. A I B 1920 All 156=66 I O 189=42 All 619. 
fl. A IR 1929 All 71=108 I 0 469=60 All 321. 


peat the reasons given therein in sup¬ 
port of it. In tills case there are ad¬ 
ditional grounds in support of the 
course adopted by the trial Court. The 
sale of the mortgaged property In exe¬ 
cution of the decree for sale obtained 
by the respondents was not held owing, 
to an objection taken by the appellant. 
It is not now open to liim to say that 
the property should have been put to 
auction before a personal decree could 
be passed in favour of the respondents. 
It was no longer available to be sold 
because the lien of the prior mortgagee 
even had not been satisfied out of the 
sale-proceeds. There is no force, in 
my opinion, in tliis appeal and 1 would, 
dismiss it with costs. 

Abdul Rashid, /.—I agree. 

K.S. Avveal dismissed. 

A. I. R. 1933 Lahore 793 
Addison and Bhide, JJ. 

Abdul Qadir —Defendant —Appellant.. 

V. 

Mt. jBilasKaur and anotho —Plainfciffs- 
—Respondents. 

First Appeal No. 1097 of 1928, De¬ 
cided on 30th March 1933, from decree 
of Senior Sub-Judge, Amritsar, D/- 21st 
March 1928. 

Limitation Act (1908), Arts. 116. Ill and 
83 — Registered sale-deed containing con¬ 
tract to indemnify in case sale is not com¬ 
pleted— Limitation is six years and runs from 
date when vendor is damnified. 

Where a registered sale-deed contains a contract 
bv which the vendor is to be indemnified in case 
the vendee fails to complete the sale, limitation 
for a suit by the vendor against the vendee ts six 
years from the time when the vendor is damni¬ 
fied. LP 794 G21 

Badri Das and Acchru Bam — for Ap¬ 
pellant. 

Mehr Chand Mahajan and D.B.Sawh- 
ney —for Respondents. 

Addison, J. —Nathu Mai sold a house 
to Ganga Bislian, Lalu Mai and Sain 
Das, for Rs. 18,500 by a registered 
deed dated 28th February 1919. 
Rs. 12,000 were left in trust with the 
vendees who agreed tliat they would 
pay that sum with interest at 6 per 
cent per annum within a year. If they 
did not do so, the vendor had the right 
to realize the same by selling the pro.perty 
and by enforcing his claims against the 
vendees personally. If the vendees w^e- 
to part with the property before the 
period fixed they had to pay to the 
vendor the above sum with interest out 
of the sale piioe realized by them-^ It 
this condition was violated t^ onginaL 
vendor N^thu Mai had the right to rcy- 
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a.lize the money from the property sold 
■or enforce his claim personally against 
the vendees, or the vendees’ transferees 
a.nd their successors-in-interest. 

Ganga Bishan, Lalu Mai and Sain 
Das, the first vendees, themselves sold 
the property by a registered sale-deed, 
dated 29th June 1919, in favour of 
Abdul Kadir, defendant 1, for Rupees 
22,500. Of this sum Rs. 12,000 were 
left with Abdul Kadir in trust to pay 
to the original vendor Nathu Mai, sub¬ 
ject to the conditions given in the first 
sale-deed executed by Nathu Mai. Abdul 
Kadir, defendant, himself sold the pro¬ 
perty by a registered sale-deed dated 
1st December 1919, to Jamna Das for 
Rs. 26,000. Of this sum Rs. 12,000 
were left with Jamna Das in trust for 
payment to the original vendor Nathu 
Mai. Abdul Qadir admitted in the sale- 
deed that this sum of Rs. 12,000 had 
been left with him by his vendors in 
trust for payment to Nathu Mai. 

The sum of Rs. 12,000 and interest 
were not paid to Nathu Mai and he sued 
for the amount. He obtained a decree 
against the original vendees, Ganga 
Bishan, Lalu Mai and Sain Das, for 
Rs. 13,051-12-0 together with Riipees 
1,010 costs. In execution of this de¬ 
cree the property was sold and realized 
a very small amount, Rs. 7,000, being 
still left due under the decree after the 
auction-sale. Nathu Mai in these exe¬ 
cution proceedings, entered into a com¬ 
promise with Mt. Bilas Kaur, widow of 
Ganga Bishan, and Lalu Mai, on 19th 
December 1926. Sain Das, the third 
joint vendee, was not present and did 
not take part in these proceedings. 
The compromise was that Nathu Mai 
accepted from the two persons named 
the sum of Rs. 5,000 in full satisfaction 
■of his decree. Lain Mai also died and 
was succeeded by his widow, Mt. Ratan 
Kaur. • The two widows, Mt. Ratan 
Kaur and Mt. Bilas Kaur, then brought 
the present suit against Abdul Kadir 
■on 22nd July 1927, for Rs. 5,175, 
principal and interest, on the ground 
that he was liable to repay to them 
what they had been compelled to^ pay 
to the original vendor. Abdul Kadir 
pleaded that the suit was timebarred 
and that he was not personally liable 
to pay the amount of Rs. 12,000, left 
in trust with him. Both his pleas were 
repelled and the suit decreed. Against 
that decision he has appealed. It was 
again argued that he was not personally 
liable. There is no force in this argu¬ 
ment as it is clear from the wording 
of the documents which I have given 
above that he is personally liable. 


The next contention was that the suit 
was barred by time as it should have 
been brought according to Art 111, 
Sch. 1, Limitation Act, within three 
years from the time fixed for»^ complet¬ 
ing the sale, or (where the title is 
accepted after the time fixed for com¬ 
pletion) the date of the acceptance. 
This argument cannot be accepted. The 
document is a registered one and the 
period of limitation must therefore be 
computed in accordance with Art. 116, 
Limitation Act, as the document con¬ 
tains an express contract to indemnify. 
It has been held by this Court in Abdul 
Aziz Khan v. Mahomed Bakhsh (1) 
that in such cases the combined effect 
of Art. 116 read with Art 83, Limita¬ 
tion Act, gives a period of six years for 
instituting a suit, time running from the 
date when the plaintiffs were actually 
damnified, i. e., in the present case 
when they entered into the compromise 
with Nathu Mai and had to pay him 
the sum of Rs. 5,000 which was con¬ 
siderably less than what was due under 
the contract. A similar vievv was taken 
by the Bombay High Court in Ratanbai 
v. GJtasi Ram Goftgabishan (2). A 
contrary view was taken in Raghubar 
Rai V. Jdij Rai (3), but this decision is 
no longer accepted in Allahabad. This 
is clear from a perusal of Sarju Misra 
V. Ghulam Husain (4) and Kedar Nath 
v. Har Govind (5). Again, it was held 
in Ram Rachhya Singh v. Raghunath 
Prasad (6), that a suit such as the pre¬ 
sent is governed by Art. 116 and the 
terminus a quo is not the date of the 
execution of the sale-deed, but the date 
on which the contract is deemed to 
have been broken, this date being either 
when there was a repudiation of the 
liability under it ,or when the contract 
had become impossible of performance 
on account of the vendor’s debt having 
been satisfied. 

In some of the authorities S. 24, 
Limitation Act, has been applied along 
with Art, 116. In my judgment it 
might be more correct to say, as was 
held in Abdul Aziz Klum v. Mahomed 
BakJish (1), that Art. 116 governs the 
suit, and the starting point is given m, 
the third column of Art. 83, viz., when 
the plaintiff is actually damnified. On 
the authorities therefore the appeal must 


1. AIE 1921 Lah 260=64 I 0 431=2 Lah 315, 

2. AIR 1932 Bom 86=134 I C 1167=66 Bom 
665. 

3. (1912) 34 All 429=14 I 0 244. 

4. (1920) 63 I C 87. 

5. AIR 1926 All 605=95 I 0 913, 

6. AIR 1980 Pat 46=1221 O 244=8 Pat 860- * 
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fail, and I would dismiss it with, costs. 

Bhide, J. —I agree. 

K S. Ap 2 >eal dismissed. 

A. I, R. 1933 Lahore 795 

Bhide, J. 

Hup Cha7id and others — Plaintiffs — 
Appellants. 

V. 

Bar Nand and others — Defendants ' 
Bespondents. 

Second Appeal No. 1274 of 1932, De¬ 
cided on 26bh January 1933, from decree 
of Dist. Judge, flelhi, D/- 2nd June 1932. 

(a) Custom (Punjab) —Adoption — Rohtak 
'District — Forms and ceremonies are neces¬ 
sary for adoption and adoptee does not suc¬ 
ceed to natural father. 

According to the custom prevailing in the 
BohtaU District forms and ceremonies are neces¬ 
sary for adoption and an adoptee under such 
adoption is not allowed to succeed to bis natural 
father. IP 796 C 2] 

(b) Record of Rights—Evidentiary value. 

There is a presumption of correctness attaching 

to the revenue I’ecords as the entries are made by a 
public servant in the ordinary course of his duties 
and it is upon the person who disputes their cor¬ 
rectness to show that the entries are not correct. 

LP 795 C 2] 

Kanshi Nath Aggarwal — for Appel¬ 
lants. 

Nand Lai —for Bespondents. 

Judgment. —This was a suit for a 
declaration that the plaintiffs were en¬ 
titled to one-third share in the land 
■which was the subject-matter of the suit. 
There had been an application for par¬ 
tition of the property. The plaintiffs 
claimed one-third share, but the Re- 
venue%Records showed thait their share 
was only one-fourth. The plaintiffs were 
therefore directed to establish their claim 
in a Civil Court and thereupon institu¬ 
ted the present suit. The decision of 
the claim made by the plaintiffs rested 
on the question whether their father, 
Bhag Mai, was adopted by Ranjit as 
-alleged by them: vide pedigree table 
-attached to the judgment of the trial 
Court. The learned District Judge has 
held on appeal that the plaintiffs had 
failed to prove that Bhag Mai was 
-adopted by Ranjit and has consequently 
declared that they are entitled to one- 
fourth share only in the land in suit. 
From this decision the plaintiffs have 
preferred a second appeal. 

The learned District Judge’s finding 
that Bhag* Mai was not proved to be 
.an adopted son is one of fact, but the 
learned counsel for the appellants has 
-urged that the finding of the learned 
-District Judge is vague, that it is based 
on ^admissible evidence and that he 


has misconstrued certain documents. 
After carefully considering the facts on 
the record I do not think that there is 
any force in these contentions. The 
learned District Judge has held after 
considering the entries in the Revenue 
Records and the conduct of Bhag Mai 
that no formal adoption had taken 
place. It is admitted before me that 
according to the custom prevailing in 
the Rohtak District forms and cermonies 
are necessary for adoption. It is also 
admitted that Bhag Mai lias succeeded 
to the property of Ms natural father 
and that such succession is not allowed 
under custom when a formal adoption 
takes place. The learned counsel for 
the appellants has urged that the learn¬ 
ed District Judge should not have re¬ 
lied on the later entries in the Revenue 
Records as there was notMng to show 
how the change in the entries liad taken 
place, but there was a presumption of 
correctness attaching to these and it 
was. in my opinion, upon the plaintiffs 
to show that the later entries were not 
correct. The next contention of the 
learned counsel that the learned Dis¬ 
trict Judge has misconstrued the judg¬ 
ments in two cases in which Bhag Mai 
was sued by the predecessors-in-interest 
of some of the defendants is also not 
borne out by the record. I have per¬ 
used the judgments in those cases and 
it appears therefrom that Bhag Mai did 
claim therein that he was entitled to 
succeed to his natural father’s pro¬ 
perty. The trial Court liad taken the 
view that these judgments showed that 
Bhag Mai’s claim was based only on 
adverse possession, but the judgments 
do not seem to me to support that view. 

The learned counsel finally urged 
that there was no presumption of cor¬ 
rectness attaching to the entry in the 
Revenue Records that Bhag Mai was 
the son of Ms natural father Birja. 
But even if the entry in question did 
not fall strictly within the purview of 
S. 44, Punjab Land Revenue Act, as 
contended by the learned counsel, it 
would still be a valuable piece of evi¬ 
dence as it is an entry made by a public 
servant in the ordinary course of Ms 
duties. Besides, if tMs entry were held 
to be of no value, the previous entries f 
showing that Bhag Mai was an adopted 
son of Ranjit, on wliich the learned 
counsel for the plaintiffs wish^ to rely> 
will have to be considered to be equally 
valueless. In my opiujon, there is no 

good ground for J.*'? 

finrIinA nf fact the learned District 

Ju^ Thefe^ however a 

sUghriui*^*^^ judgment of the 
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learned District Judge. In the end of 
his judgment the leariicd District Judge 
remarked that he accepted the appeal 
and granted the plainiiils a declaration 
that they -were entitled to a quarter 
share only of the land in suit, with 
costs in both Courts. The judgment 
reads as though the costs were awarded 
to tlic plaintiffs although in reality their 
suit was dismissed. This was howe\-er 
apparently only a clerical error and the 
decree rightly directs that the costs will 
by paid by the plaintiffs to the defen¬ 
dants who were the appellants before 
the District Judge. The decree, as it 
stands, is correct and therefore it is 
unnecessary for me to make any altera¬ 
tion. I dismiss the appeal with costs. 

K.S. Ajipeal dismissed, 

A. I. R. 1933 Lahore 796 

Harrison and Addison, JJ. 

Hazara —Plaintiff—Appellant. 

V. 

Dina and others —Defendants — Res¬ 
pondents. 

First Appeal No. 2440 of 1927, De¬ 
cided on 4th April 1933, from decree of 
Senior Sub.Judge, Gurdaspur, D/- Slst 
March 1927. 

HinduLaw—>Ali enation — Necessity —Suit 
to set aside alienation after many years— 
Vendee cannot be expected to give strict 
proof. 

It is a general principle that after the lapse of 
a period of years a vendee cannot beexpected to 
produce strict proof of necessity. 

All four hrotbers sold some ancestral property 
in 1912. The vendee lived in a town distant 
from the vendor's village. He died and his sons 
were moving about owing to service. The family 
of the vendors was all along heavily indebted. A 
son of one of the brothers brought a suit in 192G 
after his cousius were already barred from suing: 

Held : that the family considered that the alie- 
natiou was for necessity. [P 797 ^ 2] 

Naival Kishore and S. D. Puri for 
Appellant. 

Badri Das and Aclihru Bam for Res¬ 
pondents. 

Judgment .—The following pedigree 

table is necessary: 

* PHINA 

I 

Nathu 

__L_ 

I' I I 

Palo Hakumat Hakam ^lula 

deceased Singh Singh defendant - 

{ defendant 2 died 3. 

Z>inft' defen* I sonless. 1 

dantl. I III 

Hazara Taro Soni Oharan 

plaiatifi. defen- defen- minor 

dant dant 6. defen¬ 
dant 6. 
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The four sons of Nathu sold 820 
kanals 8 marlas of land on 28th March 
1912, to the late Ghulam Farid Khan 
of Batala who is now represented by his 
sons, defendants 7 and 8. This suit 
has been instituted by Hazara, son of 
Hakumat Singh, alone and he asks for 
a declaration that the sale being with¬ 
out consideration and necessity should 
not affect his reversionary rights when 
succession opens out to liim. The prin¬ 
cipal pleas taken were that the suit 
was barred by time and that the sale 
was for consideration and necessity. 
The trial Judge held that the suit was 
barred by time though instituted jusrt: 
before Hazara, plaintiff, reached the age 
of 21. He also held that the sale was 
for consideration and necessity. The 
suit was accordingly dismissed and the 
plaintiffs has appealed. It is doubtful 
whether it can be held that the suit is 
barred by time, but it is unnecessary to 
go into this question as we are of opi¬ 
nion that the suit was properly dis¬ 
missed on the merits. It is not disputed 
that there was fuU consideration for 
the sale. The sum of Rs. 10,932-8-0 
forming the consideration of the sale 
was made up as follows: 

Due to previous mortgagees ... Rs. 3,722-0-0 
On account of a promissory note of 

26th March 1912 .* 40-0-0 

On account of a promissory note of 

27th March 1912 . »» 236*0*0 

Cash paid before the Sub-Registrar »i 2,375-0-0 
Left with the veudee who executed 
a promissory note for the 
amount ... ... ••• •’ 4,560-8-0 

This latter sum was completely 
paid by 23Ed September 1912. 

It was admitted in the trial* Court 
that there was necessity for the sum of 
Rs. 3,722, due to the previous mort¬ 
gagees. The mortgaged land was about 
400 kanals. The second and third 
items were held by the trial Judge to 
have been advanced for the cost of 
conveyance. This appears to be the 
case and they were also properly al¬ 
lowed. As regards the balance of 
Rs. 6,935-8-0 there is not much evi¬ 
dence to the effect that specific debts 
were repaid by means of the sum ad¬ 
vanced, but there is considerable evi¬ 
dence pointing clearly to the conclusion 
that tliis family was heavily in debt and 
required the money to paiy its debts. It 
is a general principle tliat after the 
lapse of a periodof years a vendee cannot 
be expected to produce strict proof of 
necessity. The vendee in the present 
case belonged to the town of Batala 
at some distance from the village of 
the plaintiff's family with which he had 
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no connexion. He is dead. His two 
sons who represent liim are in service, 
moving- about the Punjab. It would 
thus be nearly impossible for them now 
to be able to collect evidence from the 
village of the plaintiff as to the different 
items forming the necessity for the cash 
advanced. On the other hand the 
general circumstances indicate that the 
transaction was a bona fide one which 
must have been entered into for neces¬ 
sity. The family of the vendors was 
a large one. The plaintiff’s father had 
twelve children though only four sur¬ 
vived. The land is inferior in quality. 
The famly commenced to mortgage 
their land in the year 1883. There is 
some evidence, not of very good quality, 
to the effect that Palo, was a bad 
character, but there is no evidence tliat 
the other three brothers were bad 
characters. Some of the mortgages go 
back to Phina, the great-grand-father 
of the plaintiff, against whom notliing 
has been alleged. Hakumat Singh, the 
father of the plaintiff, admitted that at 
the time of the alienation he and his 
brothers had debts to pay though he 
added that they were not heavy. He 
did not state the exact amount- He 
further admitted that even now there 
was a decree for Rs. 2,000 standing 
against the family and tliat in that suit 
they pleaded for instalments^ on ac¬ 
count of poverty. He also admitted that 
the family was able to obtain two in¬ 
stalments in a decree passed against it 
for the small sum of Rs. 100. It has 
thus been satisfactorily proved tliat the 
family has been heavily in debt since 
1883 and still is. It was also admitted 
by the plaintiff’s father that they had to 
pay off certain debts in 1912 though 
he did not state their amounts. 

Again, the sale was by all four sons 
of Nathu. This in itself is a strong in¬ 
dication of bona fides as held by a 
Division Bench in 27 P. ,W. R. 1918. 
That ruling lays down that this cir¬ 
cumstance goes to prove that the four 
brothers did not join to injure their 
own or their reversioners’ interest and 
inthcates that they required the money 
to pay their debts. Another very im¬ 
portant circumstance in this connexion 
is that Dina, son of Palo, Soni, son of 
Mula, and Taru, son of Hakumat Singh 
and brother of the plaintiff, have not 
instituted a suit to set aside the aliena¬ 
tion in question -within the period of 
limitation allowed to them. The only- 
other descendant, namely, Charan son 
of Mula, was bom after the alienation 
in question. The suit was brought by 
the plaintiff within a month or so of 


Chand (Dalip Singh, J.) Lahore 797 

the expiry of the period of limitation 
allowed to him when liis brother and 
cousins were already debarred from 
suing. This points strongly to the con¬ 
clusion that the family considered tliat 
the alienation was for necessity. For 
the reasons given there is sufficient 
evidence of necessity in the present case 
and the appeal must be dismissed. The 
contesting respondents will get half 
their costs of the appeal. 

R.K. Appeal dismissed. 
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Dalip Singh, J. 

Gul Mohavimad — Plaintiff — Appel¬ 
lant. 

4 

V. 

Mul Chand and others — Defendants— 
Respondents. 

Misc. First Appeal No. 1576 of 1932, 
Decided on 3lsb May 1933, from order of 
Senior Sub Judge, Dera Ghazi Khan, D/- 
23rd June 1932, 

(a) Legal Practitioner—Duty. 

A lega! practitioner cannot suppress the truth 
in the Court as to his own doings. [P 797 C 2] 

(b) Civil P. C. (1908), O. 5, R. 15 and 0.41, 
R. 21—Service effected on son in father’s ab¬ 
sence— Son not residing with father—Sum¬ 
mons is not duly served on father. 

Where a service of summons to father was 
effected on his son in the father’s absence but the 
son was not residing with the father: 

Held : that the summons was not duly served 
on the father and that the appeal should be re¬ 
heard ; AIR 1932 Pat 150 and 43 Cal 447, lief. 

LP 798 C 1] 

L. M. Daita —for Appellant. 

A. N. Chona —for Respondents. 

Judgment. —The only questions urged 
before me in this appeal are that the 
Court is wrong in holding that Gul 
Mohaimmad, appellant, liad knowledge of 
the date of the hearing of the appeal. 
After reading the etidence, I see no 
reason to differ from the finding. I 
wish to point out that Mr. Dhanpat 
Rai’s refusal to answer the question 
put to him was wholly unjustified and 
reflects grave discredit on him for a 
legal practitioner cannot suppress the 
truth in Court as to his own doings. 
The next point is tliat as the appellant 
was not served even if he did know of 
the date, he was not bound to appear. 
For this O. 5, R. 15 is cited. The 
service was effected on his son in ap¬ 
pellant’s absence. The son says he does 
not reside with his father: A. J. R. 
1932 Pat. 150 is cited in this con¬ 
nexion and RasUn Ibrahim v. Johtirmal 
Khemka (1)* The terms o f O. 41, 

1 . ( 1917 ) 43 Oal447=34I 0790. 
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R. 21 are clear, and as it is shown 
that the summons was not duly served 
and the learned counsel admits it. I 
must accept the appeal and set aside 
the ex parte order and direct the ap¬ 
peal be re-heard. I have no sympathy 
with the appellant and the parties will 
bear their own costs of these proceed¬ 
ing’s. 

K.s. Appeal accepted. 


A. I. R. 1933 Lahore 798 

Tek Chand, J. 

Sahih Singh —Applicant — Appellant. 

V. 

Bhagat Singh others —Respondents. 

Misc. First Appeal No. 246 of 1931, 
Decided on 11th May 1932, from order 
of Senior Sub-Judge, Amritsar, D/- 13th 
June 1930. 

(a) Puniab Sikh Gurdwarss Act (1925), 
S. 133—Committee can retain possession of 
Gurdwara property only and not with which 
it has no concern. 

The Gurdwara Committee has ho statutory 
power to bold possession of properties which do 
not belong to the particular Gurdwara under its 
management but which have been found to be¬ 
long to a local Nirmala Dharamsala with which 
the Gurdwara has no concern whatever. 

LP 801 C 11 

(b) Punjab Sikh Gurdwaras Act (1925), 
Ss. 3 and 5(1) — Tribunal deciding that cer¬ 
tain land did not belong to Gurdwara—Pro¬ 
perties claimed as such in “consolidated list” 
—Di smissal does not amount to declaration 
that property belonged to Gurdwara. 

In its judgment the Tribunal decided in the 
clearest possible terms that certain properties do 
not belong to the Gurdwara Guru Sar Sutlani 
or any other Gurdwara to which the Act is appli¬ 
cable. It was contended however that these pro¬ 
perties having been claimed by certain Sikhs as 
the property of Gurdwara Guru Sar Sutlani in 
the “consolidated list” which was submitted by 
them to the local Government under S. 3 of the 
Act and that Mahant’s petition of claim in res¬ 
pect of these properties made under S. 5 having 
been dismissed by the Tribunal, the order of uis- 
missal was tantamount to a declaration that they 

belonged to the Gurdwara : 

Held : that the contention was without mtee 

and must be rejected. ^ 

(c) Punjab Sikh Gurdwaras Act (1925), 
Ss 37 and 5 ( 1 )—Dismissal of Mahant $ claim 
petition — No declaration that property be¬ 
longs to Gurdwara—Jurisdiction of executing 
Court under S. 144, Civil P. C. is not taken 
away—Civil P. C. (1908), S. 144. 

It is not the mere fact of dismissal of the 
Mahant’s petition of claim under S. 5 (1) which 
entitles the Gurdwara Committee to retain pos¬ 
session of certain lands, but a declaration by the 
Tribunal that they belonged to the Gurdwara. 
Where no such declaration has been made by the 
Tribunal its decision does not debar the execu¬ 
ting Court from carrying out the provisions of tho 
ordinary law in making restitution of ^operties 
which had been improperly seised by it in execu¬ 


tion of its decree, which has since been reversed. 

[P 801 G 21 

Dev Raj Saiohney —for Appellant. 

Charan Singh —for Respondents. 

Judgment .—The facts of the Utigd- 
tion, wliich has given rise to this ap¬ 
peal, are somewhat complicated and 
it is necessary to set them out in some 
detail. The appellant Kirpa Singh was 
the mahant of a religious institition at 
Guru Sar Sutlani in the Amritsar Dis¬ 
trict. On 26th July 1921, certain per¬ 
sons claiming to have an interest in the 
institution, brought a suit under S. 92, 
Civil P. C., against Kirpa Singh for Ms 
removal from the office of mahant and 
for framing a scheme of management. 
Tliis suit was decreed by Lal^ Shibbu 
Mai, Senior Subordinate Judge, Amrit¬ 
sar, on 5th October 1922. The learned 
Judge passed a decree for the removal 
of mahant Kirpa Singh and appointed a 
committee for the management of the 
institution consisting of seven memr 
bers, one of whom was to be the suc¬ 
cessor of the defendant chosen in ac¬ 
cordance with the custom of the 
tution after consultation with the lead¬ 
ing and representative sewaks. In ac¬ 
cordance vdth this direction a com¬ 
mittee of management (hereinafter des¬ 
cribed as the Court Committee) was 
constituted. One of the members of 
this Committee was Bhagat Singh 1am- 
bardar and another Sadhu Singh who 
had been chosen as mahant m succes¬ 
sion to Kirpa Singh. 

In execution of this decree, Kirpa 

Singh was removed from the office and 
dispossessed from the gaddi of the in¬ 
stitution, which was handed over to the 
Court Committee and a formal receipt 
was filed by Bhagat Singh on its behalf 
on 11th October 1922. In pursu^ce 
of this 'decree, possession of various 
parcels of land and immovable proper¬ 
ties, which stood in the name of^ the 
institution or of maJiant Kirpa ^^Singn 
personally, was given to the Court 
Committee” and in the revenue papers 
the name of Kirpa Singh was removed 
and that-of Sadhu Singh substituted as 
the manager of the institution. From 
the decree of Lala Shibbu Mai, Kirpa 
Singh instituted an appeal in the High 
Court. While this appeal was pendmg, 
the Sikh Gurdwaras Act came into 
force and the institution at Guru Sar 
Sultani was notified under the Act, 
and in 1927 a committee of manage¬ 
ment (hereinafter called the Gurdwara 
Committee) was constituted in. accord¬ 
ance with the provisions of the Act to 
look after its affairs and theappurten^t 
properties. Of this Committee, Saxdar 
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Jawaliar Singh 'was elected the Presi¬ 
dent and Bhagat Singh lambardar (who 
was a member of the Court Committee 
also) one of the members, and under 
this Committee, Sadhu Singh, who had 
been elected maliant in accordance witli 
the decree of Lala Shibbu Mai, was 
appointed “ofhce holder” of the insti¬ 
tution. It appears that Sadliu Singh 
and Bhagat Singh, who had entered 
into possession of the various proper¬ 
ties of the institution in accordance with 
the decree of Lala Sliibbu Mai, as 
representatives of the Court Committee, 
arranged to transfer possession of these 
properties to the Gurdwara Committee, 
and secured from the tenants rent- 
deeds in favour of the Gurdwara Com¬ 
mittee. One of these rent-deeds re¬ 
lated to certain lands in Mauza Ranian, 
and was executed by Muliammad 
Bakhsh, respondent 6, on 2nd March 
1929, for a period of ten years, in 
favour of the Gurdwara Committee 
through Jawahar Singh and Sadhu 
Singh. 

On 14th May 1929, the High Court 
accepted Kirpa Singh’s appeal and set 
aside the judgment and decree of Lala 
Shibbu Mai, holding that the Gurdw'ara 
Guru Sar Sutlani was a Nirmala insti¬ 
tution and the plaintiffs aecree-holders 
Vho had brought the suit were not in¬ 
terested in it and had no locus standi 
to maintain the suit. Accordingly, on 
26th July 1929, Kirpa Singh filed an 
application under Ss. 144/151 against 
the decree-holders for restitution of the 
properties, possession of which had l>een 
taken by the latter in pursuance of Lala 
Shibbu Mai’s decree, and also prayed 
that an injunction be issued to the ten- 
ajnts not to pay any rent to any person 
till further orders of the Court. Mr. 
Lewis, who had succeeded Mr. Shibbu 
Mai, issued the injunction and sum¬ 
moned the decree-holders to show cause 
why restitution of the properties in 
question be not made to mahant Kirpa 
Singh. On 30th August 1929, Sardar 
Jawahar Singh, as President of the 
Gurdwara Committee, applied to the 
executing Court under O. 21, R. 99 , 
Civil P. C., urging that the Gurdwara 
Committee was in lawful possession in 
accordance with the provisions of the 
Sikh Gurdwaras Act, that he should be 
made a party, that Kirpa Singh had no 
right to be restored in possession, and 
that the injunction issued by Mr. Lewis 
bevacated. An elaborate inquiry was held 
as to the circumstances in which Ja¬ 
wahar Singh and his Committee had 
got into possession of the various pro¬ 
perties and Mr. Omkar Nath Zutshi, 


w'ho had succeeded Mr. Lewis, passed 
an order on 13th January 1930, reject¬ 
ing Jawahar Singh’s application and 
holding that restitution could be claimed 
by Kirpa Singh against the Gurdwara 
Comrnittee, as that Committee had no 
title in itself with respect to the pro¬ 
perties in dispute, but was merely hold¬ 
ing as a licensee from the Court Com¬ 
mittee which had obtained possession in 
accordance with Lala Shibbu Mai’s de¬ 
cree, and as tliat decree had been 
reversed by the High Court, S. 144 
was applicable to the case. As however 
proceedings under S. 5, Gurdwaras Act 
were pending at the time before the 
Sikh Gurdwaras Tribunal in respect of 
most of the properties in dispute, Mr. 
Zutslii ordered that the judgment-deb¬ 
tor, Kirpa Singh was entitled to keep 
possession of the properties entered in 
his claim before the Tribunal (with the 
exception of a certain Rakh with which. 
\ve are not concerned in tliis appeal) 
till It was 


decided by the Tribunal that the property be¬ 
longed not fo the judgment-debtor but to the 
Gurdwara Committee of Gurdwara Guru Sar 

fjfii ^ declaration had 

been made the Gurdwara Committee would be 
entitled to get possession of the properties by a 

meL'’deb'Ior^ tho judg- 

The injunctions issued to the various 
lessees were vacated and the lessees 
were directed to deposit in Court the 
lease money due from them for pay¬ 
ment to mahant Kirpa Singh. It is 
important to note that no appeal against 
the order of Mr. Zutshi was preferred 
either by the Court Committee or the 
Gurdwara Committee. Tliat order must 
therefore be taken to have become final 
and must be e.xecuted, except in so far 
as such execution may be prohibited 
by the provisions of the Gurdwaras 
Act. On 5th July 1930, the Sikh Gurd¬ 
waras Tribunal disposed of the various 
petitions of claim to the properties in¬ 
cluded in the “consolidated list” re- 
lating to this Gurdwara, iucluding^ the 
petition of mahant Kirpa Singh. Some 
of the properties were found to belong 
personally to the mahant and he was 
declared the owner thereof. Some other 
properties were held to belong to the 
Gurdwara Guru Sar Sutlani and the 
Mahant’s claim was dismissed in res¬ 
pect thereof. There was a third set of 

with regard to which the 
held that they were neither 
the property of the Gurdwara Guru ^r 
Sultajni nor Iiad it b^n established that 
they were the personal property of the 
Ma^nt,|ij|ut 

Vakil MlghC^rt ** 
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attached to some other Nirmala insti¬ 
tutions. As the Mahant Itad failed to 
establish his personal claim to these 
properties his petition under S. 5. in 
so far as it related to such properties, 
also, was dismissed. One of the proper¬ 
ties of this last description is the land 
at Mauza Ranian which, the Tribunal 
held, belonged neither to the Gurdwara 
Guru Sar Sutlani nor to the Mahant 


personally, but was attached to a local 
Dharamsala of the Nirmalas. 

In response to the notice issued to 
Muhammad Bakhsh to deposit in Court 
the lease money of the Ranian land for 
payment to Mahant Kirpa Singh in ac¬ 
cordance with Mr. Zutshi’s judgment, 
Muhammad Bakhsh appeared before 
Mr. Zutshi’s successor, Bawa Kanshi 
Ram, and urged that as Kirpa Singh’s 
claim in respect of that land had been 
■dismissed by the Tribunal, restitution of 
possession of that land to the Mahant 
could not be made, as tins would be 
inconsistent with the decision of the 
Tribunal. He therefore prayed that 
the order of Mr. Zutshi directing him 
to deposit the lease money in Court be 
vacated. The learned Subordinate Judge 
in a very brief order upheld the plea 
and cancelling the order of his pre¬ 
decessor “rejected the application of 
Mahant Kirpa Singh,” and directed tl^t 
“the execution file be consigned to tl^' 
record room-’’ It is not clear from the 
wording of the order whether the 
ed Judge intended to dismiss the Ma- 
hant’s application for restitution of the 
Ranian Land only, or of all th® proper¬ 
ties mentioned in his application under 
-S. 144. But it is common ground, t^t- 
ween the parties that the order has 
Been interpreted by the lower <-ourt as 
dismissing the application for restitu 
tdon of aU the properties, P^s^ssion 
of which had been delivered to 
Court Committee under the decree 

passed by I^la Shibbu Mai. 

From this order Mahant I^pa Singh 
has appealed to this Court, the 

first contention rmsed on 

tliat the order of Mr. 

signing the execuUon file to the record 
room is iUegal and erroneous, as tl^ 
Gurdwaras Tribunal had declared the 
Mahant to be the owner of some ot the 
properties in his personal right anu 
there is no reason why possession ot 
these properties should not be made 
over to him. This position is not con¬ 
troverted by Mr. Charan Singh 2 -dd it 
is obvious that this part of the order 
is manifestly wrong. It is equally cle^ 
that restitution cannot be granted to the 
-Mahant of those properties which the 


Tribunal had declared to belong to the 
Gurdwara Guru Sar Sutlani, and Mr. 
Sawhney for the ap^llant says that he 
is not appealing against so much of the 
order as relates to such properties. Hie 
real controversy before me has centred 
round the third set of properties, title 
in which has been found to vest neither 
in the Mahant personally nor in the 
Gurdwara Guru Sar Sutlani, but which 
have been held by the Tribunal to 
be attached to various other institu¬ 
tions of the Nirmala sect, to which the 
Gurdwaras Act does not apply. As 
stated already, these properties were in 
possession of the Mahant at the time 
when Lala Shibbu Mai passed a decree 
against him in the suit under S. 92, 
Civil P. C. In pursuance of that decree 
the mahant was dispossessed from these 
properties on the assumption that they 
belonged to the institution at Guru Sar 
Sutlani, and possession was delivered by 
the executing Court to the Court Com¬ 
mittee which was constituted under that 
decree. It has been found as a fact 
that during the pendency of the appeal 
in this Court against Lala Shibbu Mai’s 
decree, the aforesaid Court Conimittee 
coUusdvely handed over possession of 
these properties to the statutory Gurd¬ 
wara Committee which liad been formed 
in the meantime in accordance with the 
provisions of the Gurdwaras Act. The 
Gurdwara Committee therefore entered 
into possession of these properties imder 
the decree-holders of Lala Shibbu Mai’s 
decree, and when that decree was re¬ 
versed on appeal the executing Court 
had the power, under S. 144, Civil 
P. C., to order the Gurdwara Com¬ 
mittee to restore possession of the pro¬ 
perties in question to the Mahant from 
- whom it had been taken in execution, 
unless any provision of the Gurdwaras 
Act operated as a bar to its doing so. 
It is common ground between the par¬ 
ties that such a bar might be created 
either by the statutory powers con¬ 
ferred on the Gurdwara Committee 
under the Act or by a decision of the 
Tribunal. 

Now, so far as the statutory powers 
of the Gurdwara Committee are con¬ 
cerned, there can be no doubt that it 
has no right to retain possession of the 
properties which do not belong to the 
particular institution for the manage¬ 
ment of which it has been brought mto 
existence. S. 40 of the Act provides 

that 

“ for the purposes of this Act there shall be 
tituted for every Notified Sikh Gurdwara a co 
mittee of management'' 

and S. 41 lays down that the ^_t. 
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management of every Notified Sikli Gurdwara 
'^hall be administered by tbe committee instituted 
therefor in accordance with the provisions of 
Part III.” 

In that part is to be found S. 133, 
according to which the Committee 

■** has full powers of control over all properties 
and income of whatever description belonging to 
the Gurdwara or Gurdwaras under its manage¬ 
ment .” 

It is obvious therefore that the Com¬ 
mittee has no statutory powe^ to hold 
possession of the properties which do 
not belong to the Gurdwara Guru Sar 
Sutlani, but which have been found to 
belong to a local Nirmala Dharamsala 
with which the Gurdwara has no 
concern whatever. Mr. Charan Singh 
conceded before me, that under its 
statutory powers the Gurdwara Com¬ 
mittee has no right to retain posses¬ 
sion of the Ranian Land and other pro¬ 
perties of similar description. His sole 
reliance is on S. 37 of the Act which 
lays down that 

“except as provided in this Act no Court shall 
pass any order or grant auv decree or execute, 
■wholly or partly, any order or decree, if the effect 
of such order, decree or execution would be in¬ 
consistent with any decision of a Tribunal, or 
any order passed on appeal therefrom, under 
the provisions of this Part.” 

Now, can it be said that the decision 
of the Tribunal in respect of the Ranian 
land and other properties of similar 
description debars the Amritsar Court 
from ordering restitution of these pro¬ 
perties, which it is bound to do under 
■jS. 144 of the Code ? It is conceded 
that in its judgment the Tribunal has 
decided in the clearest possible terms 
that these properties do not belong to 
the Gurdwara Guru Sar Sutlani or any 
other Gurdwara to which the Act is ap¬ 
plicable. It is contended, however that 
these properties having b^n claimed by 
certain Sikhs as the prop>erty of Gurd¬ 
wara Guru Sar Sutlani in the “consoli¬ 
dated list” which was submitted by 
them to the Local Gbvernment under 
S. 3 of the Act, and the Mahant’s peti¬ 
tion of claim in respect of these pro¬ 
perties made under S. 5 having been 
dismissed by the Tribunal, the order of 
dismissal is tantamount to a declaration 
that they belonged to the Gurdwara. 
In my^ opinion, this contention is with¬ 
out force and must be rejected. In the 
first place, such an interpretation of the 
decision of the Tribunal will be in 
direct conflict with the very terms of 
that decision in which it ha3 been ex¬ 
pressly. held that the properties do not 
belong to the Gurdwara. Secondly, a 
perusal of the relevant provisions of 
the Act §hows that it is only with re- 
^rd to those properties included in the 

^933 L/101 & 102 


. GulAB Din Lahore 801 

consolidated list, in respect of which 
no petition of claim under sul)-S. (1), 
S. 5 has been filed and conscciucntly a 
notification under sub-S. (3) of that 
section has been made by the LoiCaL 
Government that mutation in favour of 
the Gurdwara Committee can be effec¬ 
ted under S. 26 of the Act, or a. suit for 
possession lies under S. 28. 

With regard to properties which are 
included in the consolidaited list and in 
respect of which a petition of claim lias 
been filed under sub-S. (1), S. 5 and 
an adjudication given by the Tribunal, 
the Gurdwara Committee would be en¬ 
titled to have the mutation effected in. 
its favour under S. 26 or possession 
decreed under the newly enacted sec¬ 
tion 25 (a), only if the decision of the 
Tribunal is that the property in ques¬ 
tion belongs to a notified Gurdwara. 
The phraseology of these sections is 
clear and explicit, and it is ad^tted 
that there is no other provision in the 
Act bearing on the point. It is there¬ 
fore not the mere fact of dismissal of 
the Mahant’s petition of claini under 
S. 5 (1), relating to the Ranian and 
other lands which entitles the Gurd¬ 
wara Committee to retain posses¬ 
sion, but a declaration by the 
Tribunal that they belonged to the 
Gurdwara. As in this case where no 
declaration has been made by the Tri¬ 
bunal. its decision does not debar the 
c.xecuting Court from carrying out the 
provisions of the ordinary law in mak¬ 
ing restitution of properties which had 
been improperly seized by it in execu¬ 
tion of its decree, which has since been 
reversed. I hold therefore that Mu¬ 
hammad Bakhsh has no right to refuse 
to deposit the amount in the executing 
Court as ordered by Mr. Zutshi. 

For the reasons given above, I ac¬ 
cept the appeal, set aside the order 
of the lower Court, dated 13th June 
1930, and direct it to proceed with the 
disposal of the application of the ap- 
pella;nt under Ss. 144/151, Civil P. C., 
in reference to the foregoing observa¬ 
tions. Having regard to all the circum¬ 
stances I leave the parties to bear their 
own costs in this Court. 

B.v./r.k. Appeal allowed. 

A. I. R. 1933 Lahore 801 
Jai Lal and Agha Haidab, JJ. 

Makhan and others —AppoUanfcfl. 

y- 

Gulah Din and others —Bespondenfes. 

First Appeal No. 32 of 1926, Decided 
on 17bh May 1933. from decree of Senior 
Sub-Judge, Sheikbupura, D/-24-7,1926. 
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(a) Custom (Punjab)—Alienatien — Sale of 
ancestral land by sonless proprietor—Sale 
impeached by revc'^sioners on gr'-und of ne¬ 
cessity and v/ant r.f consideration — Burden 
of proving necessity and consider ation is on 
vendees — Once necessity is proved it is no 
business of vendees to see to application of 
money. 

Where a sale of ancestral land by a sonless pro¬ 
prietor isimpenched by reversioners on the ground 
of necessity and want of consideration, tt-e bur¬ 
den of proving necessity and cons deratiou is on 
tbo vendees But once the necessity and pay¬ 
ment of consideraiion i? proved, it is no busirjess 
of the vendees to see to the appl'cation of the 
money. [P 03 C 1, 2] 

(b) Custom (Punjab)—Succession—Daughter 
succeeds in preference to collaterals. 

In the case of ancestral land of a sonless pro¬ 
prietor, daughter is a preferential heir to colla¬ 
terals and reversioners tP 804 C 1] 

(c) Custom (Punjab)— Succession — Rule— 
Record of Rights—Entry in— [Quaere). 

Earliest settlement records in favour of one 
party. Sub^equent records silent on the question. 
Last settlement record in favour of opposite party 
Whether the first settlement record lays down 
correct rule of succession : 13 Lah 410, Ref. 
[Quaere). LP 804 C 1] 

Barkai Ali and Fakir Chand —for Ap¬ 
pellants. 

Mehr Chand Mahajan, Mohsin Shah 
and Durga Das —for Respondents. 

Facts. — The appellants instituted 
a suit against Fakir Syed Iftikharuddin 
and Sheikh Gulab Din for possession 
of the land on the ground that ^ it 
was ancestral land between the plain¬ 
tiff and Baghela and that the latter 
had sold it without consideration and 
necessity. The plaintiffs claimed to be 
the reversioners of Baghela. It appeared 
that the land was originally owned 
jointly by Baghela and the plaintiff^ 
the shares being one-third and two-thira 
respectively. Baghela died on 14 thAugust 
1910, leaving a widow, Mt. Karam 
Bibi, who remarried during 

pendency of the present litigation. He 

also left a daughter, Mt. Gauliaran, 
who is aUve and has married aft^ this 
appeal was presented in the High Court. 

The present suit was instituted on 

4th May 1913. It was a 
suit for possession by rever¬ 
sioners on the ground that ancestral 
land had been sold by a sonless pro¬ 
prietor without consideration and ne¬ 
cessity. The plaintiffs did not claim 

possession on the ground that Baghela 
was not entitled to sell their two-third 
share in the land in dispute as a 
coshaurer. The principal question there¬ 
fore on which the result of the suit 
must depend was the question <of conside¬ 
ration and necessity for the sale. The 
Itrial Court lield that the sale was 


both for consideration and necessity 
and on tliis and on other grounds 
also dismissed the suit. Before the High 
Court the appellants attacked the 
decree of the trial Court on three 
main grounds: (1) That the conclusion 
of the trial Court that the sale was 
for consideration and necessity was er¬ 
roneous. (2) That the view of the 
Courts below that Sohela, one of the 
plaintiffs, had acquiesced in the sale 
was erroneous and that in any case ih& 
acquiescence of Sohela did not affect 
the right of the other plaintiffs to* 
obtain possession of half of the Land 
in dispute because the parties were gov¬ 
erned by the Pagwand rule of suc¬ 
cession and not by Chundawand, as 
found by the Court below, it being con¬ 
ceded that if the Pagwand rule of 
succession governed the parties, Sohela 
would be entitled to half the land io 
dispute on the death of Baghela, where¬ 
as if the Chundawand rule prevailed, 
he would inherit the whole of the 
land. (3)That Mt. Gauharan was not an 
heir of her deceased father according 
to the custom governing the parties 
and the decision of the trial Court tO' 
the contrary was erroneous. 

fm LmI, J. —- (After stating th© 
facts proceeded). Now with 
regard to the question of 
consideration and necessity, the sale- 
deed does not recite in wlmt man¬ 
ner the consideration was paid, or for 
what purpose it was taken by the ven¬ 
dor. In the suit instituted by the ven¬ 
dees against Piranditta and others in 
1902 it appears that Baghela was im¬ 
pleaded as a defendant and he filed a 
written statement, was then examined 
as a party and thereafter as a wit¬ 
ness and on the three occasions he 
admitted the receipt of the considera¬ 
tion and stated that Rs. 2,500 had been 
taken by him in order to pay pre¬ 
vious debts, that Rs. 800 liad been 
paid to him in cash which he re¬ 
quired for the expenses of his mar¬ 
riage and that Rs. 700 were stiH 
owing to him by the vendees. It is 
in evidence that his betrothal took 
place about the time when the sale- 
deed was executed and that he was 
married to Mt. Karam Bibi about 
eighteen months or t^vo years after the , 
sale. There is some conflict in the 
evidence of both parties as to the 
amount spent by him on the marriage. 
According to the plaintiffs, the ex¬ 
penses could not have been more than 
about Rs. 200 which, it is alleged Ba¬ 
ghela raised elsewhere. The fact how¬ 
ever remains that he n^ded money for 
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Ills man*ia"C: expenses aad his mar¬ 
riage was actually celebrated soon af¬ 
ter the sale. It also is apparent from 
the record that Baghcla was in straiten¬ 
ed circumstances. The land in dispute 
belonged to liim and to the plaintiff 
but was in possession of others who 
had denied their title so far bach as 
about 1891 and unless steps had been 
taken to regain possession by institut¬ 
ing proper proceedings in the civil 
Courts, the remedy would have become 
barred by time, Baghela had no means 
to pay for the c.xpenscs of the li¬ 
tigation. The plaintiffs themselves took 
no action to recover the land and ap¬ 
parently took no interest in the affairs 
till after the death of Baghela and 
then also when one Sheikh Dastgir, 
an Inspector of Police, entered into an 
agreement with them to finance them 
with a view to secure the land in 
suit. It is in such circumstances that 
the sale was effected by Baghela. 

The burden of proving consideration 
and necessity was no doubt on the 
vendees in this suit. The trial Court 
has held that they have discharged 
this burden and under all the circum¬ 
stances 1 am unable to differ from 
the conclusion of the trial Court. 
Rs. 2,500 is alleged to have been 
paid to Budh Singh and Daya Singh, 
creditors of Baghela. Budh Singh was 
examined as a witness and he stated 
that Baghela owed them money on 
bonds and that more tlian Rs. 3.000 
was due to them and that Faldr Syed 
Iftkharuddin settled the claim after go¬ 
ing into accounts and paid them Rupees 
2,500 in full satisfaction of the debt 
whereupon the bonds were returned to 
him duly ^scharged. Daya Singh, a 
brother of Budh Singh, and who was 
a joint creditor with him, having died, 
has not been produced as a witness. 
Two witnesses, Mehnga Singh and 
Umar Din, support this statement of 
Budh Singh. Fakir Syed Iftkharuddin 
died during the pendency of this suit 
and was succeeded by his minor son. 
The bonds have not been produced 
nor have any account books been 
produced from which it may appear 
that Fakir Syed Iftkharuddin actually 
paid Rs. 2,500 to Budh Singh, but the 
non-production of these documents is 
attributable to his death under the cir¬ 
cumstances. The ydtnesses for the 
plaintiffs have admitted that Baghela 
used to deal with Dayal Singh, uncle 
of Budh Singh and Daya Singh, before 
the execution of the sale-deed subse¬ 
quent to which he began to deal with 
T). W. Thakar Das. 


As to the payment of Rs. 800 
Mehnga Singh and Umar Din have 
deposed to the payment of tliii amount 
to Baghela. 1 have already stated that 
it is fully established that Baghela 
was of marriageable age and needed 
money for the marriage expenses and 
was actually married soon after tiie 
sale was effected. There is no reliable 
evidence that the whole of this amount 
was spent on his marriage, but it was 
not the business of the vendees to 
see to the application of the money 
and it is not possil^le to hold that 
Rs. 800 was an unusully extravagant 
amount to be spent by Baghela on 
his marriage and other ceremonies con¬ 
nected therewith. The payment of 
Rs. 700 after the conclusion ot the 
suit against Piranditta and others has 
been proved by the evidence of Muqa- 
rab Klian and Mr. Abdul Ghani, a 
gentleman holding a liigh judicial of¬ 
fice in the United Provinces. Both 
these witness say that Rs. 700 was 
paid in their presence by Sheikh Gulab 
Din. 

The learned counsel for the ap¬ 
pellant admitted before us that the pay¬ 
ment of this amount of Baghela had 
been established by the evidence on the 
record and tliat therefore he did not 
contest this item. (After considering 
the evidence, his Lordship concluded). 
In my opinion therefore under ail the cir¬ 
cumstances of this case, consideration 
and necessity for the sale must be 
deemed to have been proved and it 
must otherwise be held to be an act of 
prudence on the part of Baghela and 
this really ^sposes of tliis appeal. 

I am further of opinion that the 
view of the trial Judge tliat Sohela 
has acquiesced in the sale is correct. 
He took a lease of the land from the 
vendees for one year. It is however 
doubtful whether he got possession of 
the land under the lease. Probably the 
lease was executed merely to create 
evidence of estoppel against Sohela, 
but by a subsequent registered deed, 
dated 19th August 1911, Sohela re¬ 
linquished his right on receipt of 
Rs. 200 in favour of Fakir Syed 
Iftkharuddin. The execution of this 
deed is admitted in the plaint, but 
it is alleged that it was invalid. No 
grounds however are mentioned in sup¬ 
port of this assertion and the deed, 
in my opinion, has not been proved 
to be invalid. It was deliberately exe¬ 
cuted by Sohela on receipt of conside¬ 
ration and must be deemed to 1^ bind¬ 
ing on his sliare in 

the lao^ ^ dispute is concerned, its 
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validity could not be challenged in 
the present suit unless the other plain¬ 
tiffs had first obtained a declaration, 
if they considered such a course open 
to them, that Sohela’s action was not 
binding on them even with regard to 
his own share in the land in dispute. If 
however the plaintiffs, other tlian So- 
licla be held to be the owners of 
the other half of the land in dispute, 
then Sohela’s relinquishment would not 
affect their rights to that extent, and the 
question therefore would arise whe¬ 
ther 3ohcla was entitled to succeed 
to the whole of the land in dispute 
as contended by the defendants or to 
only half the land as admitted by the 
plaintiffs. This question however would 
arise only if Mt. Gauharan be held not 
to be entitled to succeed to the es¬ 
tate ot her father. 

In order to decide this question it 
is necessary to determine whether the 
family of the parties is governed by 
the Chundawand rule of succession or 
by the Pagwand rule. The earliest 
settlement record is certainly in favour 
of the defendants; the last one how¬ 
ever favours the plaintiffs and the in¬ 
termediate records are silent on the' 
question. The respondents’ counsel 
claims that, following I. L. R. 13 
Laji. 410, tliis Court must hold that 
the entries in the first settlement re¬ 
cord lay down the correct rule of suc¬ 
cession. The matter however has not 
been properly investigated and in view 
of my conclusion on the point of con¬ 
sideration and necessity, I propose to 
leave the question undecided, holding 
that in any case the plaintiffs are not 
entitled to succeed with regard to half 
the property in dispute which admit¬ 
tedly ought to go to Sohela if Mt. 
Gauharan be held not to be entitled 
to succeed. This brings me to the 
question of the right of Mt. Gauharan 
to succeed in preference to the col¬ 
laterals. Here again, the Qanungo, 
who was examined as a witness in the 
case, has given a number of instances 
according to whicli the daughter or 
the daughter’s sons have succeeded in 
preference to the collaterals, but I am 
anxious not to express any final opi¬ 
nion on a question of custom which 
does not need a decision after my de¬ 
cision of the question of considera¬ 
tion and necessity. On the present re¬ 
cord however the view of the trial 
Judge that the daughters succeed in pre¬ 
ference to the reversioners and there¬ 
fore the latter have no right to sue 
for possession in the presence of Mt. 
Gauharan appears to be correct. 
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I would therefore uphold the decree 
of the trial Court and dismiss the 
appeal with costs, I have purposely re¬ 
frained from alluding to the claim of 
defendants for improvements alleged 
to be effected on the property which 
they claim in case the sale is set 
aside. 

Agha Haidar, /.—I agree with my 
learned brother in dismissing this ap¬ 
peal. 

Appeal dismissed. 
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Jai Lal, J. 

Allah Y^ai —Defendant—Appellant. 

V. 

Ghazan and others — Plaintiffs—Res¬ 
pondents. i 

Second Appeal No. 1497 of 1932, De¬ 
cided on 1st March 1933. 

Custom (Punjab)—Alienation—Plot record¬ 
ed in names of brothers or cousins at first 
settlement—Presumpti on IS thsit plot IS oncos* 
tral—Their separate possession has no effect. 

When a plot of land was owned, at the time of 
the first settlement, jointly by persons who were 
brothers or cousins, the presumption, in the ab¬ 
sence of any indication that the land was the 
self-acquired property of the owners, is that it 
was originally held by their common ancestor : 
AIB 1930 Lah 793, Foil. [P 806 0 1] 

The efiect of an addition in the entry in the 
revenue records that possession of the parties was 
separate as malik qabza may be merely that the 
parties bad separate pos9e.ssion for convenience of 
cultivation. [P 806 0 1] 

M. M. Tufail —for Appellant. 

M. Monir —for Respondents. 

Judgment. —This secondappealarises 
out of a suit for recovery of land 
which it is alleged was gifted by 
Jahana to his sister’s son. The plain¬ 
tiff is a grandson of Jahana’s real 
uncle. The District Judge has agreed 
with the trial Court in decreeing the 
suit. The only question that is ar¬ 
gued before me relates to the ancestral 
nature of the property. In dealing with 
this question all that the learned Dis¬ 
trict Judge says is as follows: • • 

“ It is submitted in the petition of appeal that 
in the first place, tbe property is not proved to 
be ancestral. Although there is 'apparently no 
specific evidence on the record to show that the 
land was inherited by Jahana from Mubariz Khan 
the finding of the lower Court that it was, is a 
legitimate inference from the facts established and 
ample authority in case law has been cited.’* 

The learned Judge did not proceed 
to discuss the case law or to state the 
facts on which this inference was based. 
The appeal therefore had to be ad¬ 
mitted to a hearing. I have now heard 
counsel on both sides and have referred 
to the record and the judgment of the 
trial Court. In that judgment reliance 
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is placed on three judgments of this 
Court. Ni'tajnaf v. Nura (1), and A. /. 
R. 1931 LaJi. 599, have no bearing on 
the present case. The rule laid down 
in the first case is no longer the 
law according to the subsequent judg¬ 
ments of this Court and the facts con¬ 
templated by the 1931 case do not 
exist in the case because the name 
of the comnimon ancestor is not proved 
to be mentioned in the pedigree table 
prepared at the earliest settlement wliich 
admittedly was in 1862. A. /. R. 1930 
La/i. 793, cited by the trial Judge, 
however, covers the present case. In 
that case the following observation was 
made by the learned Judge: 

“ There is ample authority for the proposition 
that when a plot of land was owned, at the time 
of the first settlement, jointly by persons who 
were brothers or cousins, the presumption, in the 
absence of any indication that the land was the 
self-acquired property of the owners, is that it was 
originally held by their common ancestor.” 

In the present case there are no 
indications that the land was the self- 
acquired property of the owners. It has 
been established that, in the first set¬ 
tlement of 1862, the plaintiff’s father 
Mirza and Jahana’s father Nur Khan 
along with Fazal, brother of Mirza, 
were entered as joint owners holding 
shares which they would have been en¬ 
titled to, if- the land has descended 
to them from the common ancestor. 
The rule laid down in the 1930 case, 
therefore, fully applies to the present 
case. 1 have carefully considered the 
effect of an addition in the entry in the 
revenue record that possession of the 
parties was separate as malik qabza; 
it appears that the three persons men¬ 
tioned above were also entered as 
owners of the shamilat accor<Hng to 
■ their ancestral shares. The addition tljat 
the possession was separate as maluc 
qabza, therefore, merely means in this 
case that the parties had separate pos¬ 
session for convenience of cultivation. 
The decision of the Courts below is, 
therefore, supported by the evidence 
and 1 dismiss this appeal with costs. 

Avve al dismissed. 

Tr(1911) 10 I0 33 B. 

A. I. R 1933 Lahore 805 
Addison and Bhidb, JJ. 

PcLnncb X)fit)i“”PlaiDtiff^“Appellant. 

T. 

Mehta Sham Lal and others — Defon- 
dantis—Respond ents. 

First Appeal No, 685 of 1927, Decid¬ 
ed on 13th February 1933. 

' (a) Civil P. C. (1908), O. 22, R. 4 — One of 

^efendnnte dying pending appeal — No Legal 


representative brought on record — Suit ae 
against him must be dismissed. 

It is the duty of the plaiotifi to be diligent and 
to bring the legal representatives of the deceased 
defendant on the record within a reasonable time 
,nnd if she fails to do so the appeal will be dis¬ 
missed so far as that defendant is concerned and 
the property of his father in bis hands will uob 
be liable for any decree which may bo passed. 

CP 805 C 2; P 80G 0 1] 
(b) Succession Act (1908), Ss. 216 and 332 

—Suit brought by legatee with permission of 
executor on pronole to which according to 
will she was entitled is maintainable Pro¬ 


note. 

According to a will made by A the father of 
the plaintiff, the plaintiff was entitled to all the 
movables aawell as debts due to ber fatherat the 
time of bis death. She instituted the present 
suit against B and his three brothers on the 
basis of a pronote. But i? was appointed the exe¬ 
cutor under the will and he had taken out 
bate thereof. The lower Court otherwise decreed 
the suit but dismissed it on the ground that only 
the executor could sue. Against that decision the 


plaintiff appealed: , , . -j 

Held : that as the executor had given evidence 
to theeflect that the suit was instituted with his 
permission and as according to the will she was 
entitled to this pronole, the plaintiff could sueon 
the basis of that pronotc but she would cei^ainly 
not be entitlea to realize the money 

t,hA usual succession certificate, Vi: cUb o J.) 


Badri Das—(ox Appellant. 


Addison, /.—On 1 st November 1919, 
Sham Lal, defendant No. 1, and his 
father Diwan Chand deceased executed 
a pronote for Rs. 10 , 000 , in favour 
of Rai Bahadur Lala Bishen Das father 
of Mt. Parma Devi, plaintiff. LaLa Dis - 
hen Das died in 1921 and one executor 
of his will, namely Lala Ram Kishen^ 
tooik out probate thereof. According to 
his will the plainUff was entitled to 
all the movables as well as^ debts due to 
her father at the time of has d^th She 
instituted the present suit against bhan 
Lal and liis three brothers Kirpa Ram 
Mohan Lal and Jagpat Nath on 28th 
April 1925, on the basis of the pro- 
note. Defendant Nos. 2 to 4 were im¬ 
pleaded as representatives of their de¬ 
ceased father Diwan Chand who had 
signed the pronote along with S^m 
Dal, defendant No. 1. The usual pleas 
were raised. The trial Court held ^har 
the pronote had been executed as stated 
and that Diwan Chand’s immorality, 
if any, did not affect the liability ot 
defendants 2 to 4. He, however, ms- 
missed the suit on the ground that omy 

the executor could sue. j 

decision the plaintiff has appeal 

d died in 

1^9 ^It' waa’^t^ duty of the plaintiff 
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representatives on the record v/ithin 
a reasonable time and this she failed 
o do. The appeal must, therefore, be 
iismisscd so far as Ja<jpat Nath, defen- 
lant No. 4. is concerned, and the pro¬ 
perty of lus father in his hands will 
not be liable for any decree which 
:nay be passed. Obviously, however, 
lie appeal docs not abate as a whole 
and can proceed against defendants 
IN os. 1 to 3. On the merits the exe¬ 
cution is ainply proved and I am not 
imi)rcs-ed with the evidence to the effect 
liiat Diwan Chand was of immoral 
cliaractcr. Besides, there is no evidence 

this debt with immorality. 
So far as the merits are concerned the 
has established her case Ac- 
cording to S. 216 of the Indian’Suc¬ 
cession Act this suit should have been 
instituted by the e.xecutor. This would 
also have been the easier course. The 
executor howe’.’er has given evidence to 
the eifect that the suit was instituted with 
nis permission. Xliis may be taken to 
mean that he assented to the plaintiff’s 
talcing this unrealised pronote as part 
of licr legacy witiiin the meaning of 

of S. 332 of the Indian. Succession 
Act. 

^ According^ lo the will she was en¬ 
titled to this pronotc, • though ordi- 
iiarily speaking the executor would have 
instituted the suit upon it. Still it seems 
to me that tliis does not matter if 
he handed over her the pronote in 
Question and assented to her taking it 
in that way. Under S. 336 this assent 
i\'iU refer back to th.e date of the death 
of the testator. Looking at the case 
from this point of view I am of opinion 
hat tlic plaintiff could sue on the 
^asis of the pronote but she would . 
'ertainly not be entitled to realize the 
money until she obtains the usual suc¬ 
cession certificate; whereas if the exe¬ 
cutor liad sued he could have got a de¬ 
cree without it. 

For the reasons given, I would ac¬ 
cept the appeal ex parte and grant 
the plaintiff a decree for Rs. 10.000, 
with interest thereon at 6 per cent 
per annum from date of suit till date of 
realization. The decree will be a per¬ 
sonal one against Sham Lai, defendant 
No. 1. but can only be executed against 
defendants Nos, 2 and 3. Kirpa Ram 
and Mohan Lai, to the extent of the 
assets of their deceased father in their 
hands. As already stated the suit stands 
dismissed against defendant 4. Fur¬ 
ther tills decree cannot be executed 
till a succession certificate is put in 
by the plaintiff. The plaintiff will have 
«x parte costs of this appeal. The 


parties will bear their ovra costs ia 
the trial Court. 

BJiIde, /.—I agree. 

^ Order accordingly. 
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Addison, J. 

Ahdul Karim and others — Defendants 
—Appellants. 


V. 

Hakam Mal-Tani Mai — Plaintiffs — 
Respondents. 

Misc. First Appeal No. 1427 of 1932, 
Decided on 2ith Anril 1933. 

Civil P. C. fl90S), O. 21. R 2—Oral 8«ree- 

ment to pay decree by instalments in Court 
“Instalment paid— Agrermcnt is adjustment 
and can be provd if certified within 90 days 
—Evidence Act (1872), S. 92. 

An oral ag-eement between parties to a decree 
varying the terms of the decree can be proved and 
that the proof thereof is not barred by S 92, 
Evidence Act. But an oral rgreement th^t. an 
inst.ilment of the decree is to be paid in Court, 
which is later on actually so paid, amounts to an 
adjustment of the decree within the meaning of 
O. 2 ., R. 2 and is capable of proof provided the ad¬ 
justment has bean certified within 90 days of its 
alleged completion. Else the executing Court 
could not recognize the alleged adjustment: AIR 
1931 Sind 42. Foil. [P 807 0 H 

Jalaluddi-i and Nihal Chand Mehra — 
for Appellants. 

Achhru Ram —for Respondents. 


Judf^ment .—The firm of Hakam Mial- 
Tani Mai obtained a consent mort¬ 
gage decree for Rs. 13,172, against 
Abdul Karim, etc., buf there was a 
provision that the decree would be 
held to be fully satisfied, if the judg¬ 
ment-debtors paid into Court Rs. 2.000 
by the 31st March 1930 and Rs. 4,000 
by the 31st March 1931, and that in. 
case of default in paying ei¬ 
ther of these instalments, the 

whole amount of the decree with costs 
and future interest would be payable. 
Rs. 2.000 were paid before the 31st 
March 1930, but the sum of Rs. 4,000 
was not paid by the 31st March 1931. 
Accordingly the decree-holder applied 
for execution for the whole decree by 
sale of the mortgaged property. The 
judgment-debtors, on 22nd July 1932, 
put in a petition to the effect that, when 
the time came to pay the second in¬ 
stalment of Rs. 4,000, they could not do 
so and asked the decree-holder for an 
extension of time". Accordingly, an 
agreement was arrived at that the judg¬ 
ment-debtors should pay Rs. 3.000, by 
•the end of April 1931 and'the balance 
of Rs. 1.500. by the end of December 
1931: and if this were done, the decree 
was to be considered fully satisfied as 



1933 Habi Chand t. Emperor Lahore 807 


before. The judgment-debtors claimed 
that they made these payments in time 
^id that, therefore, tlie decree was 
incapable of being further executed. 
The decree-holder replied that the last 
payment alleged under the new agree¬ 
ment was to be made in December 1931 
ajid that the objection of the judg¬ 
ment-debtors being dated the 22nd July 
1932, it was time-barred as an appli¬ 
cation for certification under O. 21, 
R. 2, Civil Procedure Code. The de¬ 
cree-holder also denied the facts, stat¬ 
ing that the first instalment of Rs. 2,000 
was paid on the 1st April 1930, that 
there was no oral agreement in 1931 
and that although Rs. 3,000, were paid 
before the end of April 1931, nothing 
more was paid. The executing Court 
has held tliat the alleged agreement 
amounted to an adjustment of the nature 
referred to in O. 21, R. 2, Civil 
P. C.. and that it ought to have been 
certified witliin 90 days of the alleged 
completion in December 1931. This 
not having been done, it rejected the 
objections and orderd the execution of 
the decree to proceed. Against this 
■decision the judgment-debtors have pre¬ 
ferred this appeal. 

It was held in A. /. R. 1931 
Sind 42, that an oral agreement bet¬ 
ween parties to a decree varying the 
terms of the decree can be proved and 
that the proof thereof is not barred 
by S. 92 of the Evidence Act. It was 
further held there that an oral agree¬ 
ment that an instalment of the decree is 
to be paid in Court, which is later on 
actually so paid, amounts to an adjust¬ 
ment of the decree within the meaning 
of O. 21, R. 2. and is capable of proof. 
With this ruling I am with all res¬ 
pect in agreement. It follows that the 
agreement pleaded in the present case 
amounted to an adjustment of the de¬ 
cree, it being alleged that the agree¬ 
ment was carried oUt and 
the instalments fixed paid. As the 
last instalment is alleged to have been 
paid in December 1931, the adjustment 
had to be certified within 90 days of 
its alleged completion. This not having 
been done the executing Court could not 
recognise the alleged adjustment. 

The decision of the Couit below was, 
in my opinion, correct and I dismiss the 
Appeal with costs. 

B.K. Appeal dismissed, 

* * 

* » 
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Addison, J. 

HaW Chand and another — Accused— 
Petitioners. 

V. 

Emperoj —Opposite Party. 

Criminal Revn. No 307 of 1933, De¬ 
cided on firl'i March 1933. 

Criminal P. C. (1898) S. 526—OmiBsion to 
record reasons is merely an irregularity. 

Tbe omission to record rea>oij for triinsfcr is 
merely an irregularity and not a ground for in¬ 
terference. IP C l] 

Facts .—The case was instituted on 
8th November 1932, and was sent to 
the Bench of Honorary Magistrates 
at Lyallpur, exercising the powers of 
a Second Class Magistrate, for disposal. 
The Bench heard prosecution evidence, 
charged the accused, and fixed 14th 
January 1933, for further cross-exami¬ 
nation of the prosecution witnesses. On 
11th January 1933, the learned Dis¬ 
trict Magistrate transferred the case 
to the Court of Sardar Baliadur Sardar 
Hardial Singh. Special Magistrate, 
Lyallpur, by order as below: “Sardar 
Hardial Singh should try this case.’* 
There was no proper application for 
transfer, no notice was given to the 
accused persons of the projected trans¬ 
fer, and no reasons for the transfer 
have been recorded. 

Grounds .—The accused persons are 
prejudiced by the transfer in several 
ways. Firstly, they will be tried by a 
Magistrate with higher powers of 
punishment than the Bench. Secondly, 
if they asked for de novo proceedings, 
the case will be prolonged, and they 
will have to pay extra fees to their 
counsel besides continuing to be sub¬ 
ject to the indignity of being accused 
persons for a longer period than they 
might have expected had the case re¬ 
mained with the Bench. If they do not 
ask for de novo proceedings, they run 
the risk of being the losers on account 
of the witnesses not having been fully 
examined before the second Court. In 
the circumstances they should have been 
allowed an opportunity to object to the 
transfer before it was actually made, 
i. e., notice should have been sent to 
them. Futther, no proper appli^tion 
for transfer was made. The District 
iMagistrate is empowered to transfer 
suo motu, but this discretion must be 
exercised judiciously, with due^ regard 
to the convenience of both parties, and 
in the interests of justice. The.present 
case had reached an advanced stag^ 
and transfer* to another Court should 
only have befen ordered on very strong 
grounds. No grounds at all, 


808 Lahore Piran Ditta v. Emperor (Bhide, JJ 1933 


tioned in the order, in contravention 
of the provisions of S. 526 (5), Criminal 
P. C. In the circumstances, I recom¬ 
mend that the order of transfer passed 
by the learned District Magistrate be 
set aside, and the case be sent back 
to the Bench of Honorary Magistrates 
for disposal. 

Order .—The omission to record rea¬ 
sons is merely an irregularity. I see 
no reason to interfere, and dismiss the 
petition. Let the records be returned. 

M.N. Petition dismissed. 
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Bhide, J. 

Piran Ditta and others — Convicts— 
Appellants. 

V. 

Emperoy —Opposite Party. 

Criminal Appeal No. 155 of 1933, 
Decided on 24th April 1933, from order 
of Sess. Judge, Gujranwala, D/- 3rd Jan¬ 
uary 1933. 

(a) Penal Code (1860), Ss. 302 and 149 — 
Fight between two parties—Prosecution evi¬ 
dence found to be unreliable — Both sides 
having received about same number of in¬ 
juries by itself is not sufficient to infer exis¬ 
tence of free fight. 

A free fight means a fight when both parties 
intend to tight from the very beginning and go 
out for the purpose and then there is a pitched 
battle. Simply because in a fight between two 
parties the same number of injuries is received by 
both sides, the existence of a free fight cannot be 
inferred and the accused cannot be convicted on 
that score where the prosecution evidence is un¬ 
reliable : AIR 1931 Lah 51-3, Rcl on. IP 809 C 1] 

(b) Criminal Trial—Prosecution evidence 
must be judged on its own merits and not on 
version of accused. 

Prosecution evidence must be judged on its 
own merits ; and hence where the prosecution 
evidence is quite unreliable accused cannot be 
convicted even though the version of the accused 
is also unconvincing. ^ 

Shujauddin —for Appellants. 

Pam Lai Anand 1 —for the Crown. 

Judgment. —Eleven persons were pro¬ 
secuted under Ss. 302/149 and 147, 
Penal Code, for rioting and causing the 
death of one Fazal Ahmad. Five out of 
them, namely, Piran Ditta, Lai, Rahmat, 
Barkat and Ahmad Din, were convicted 
under S. 325/149, Penal Code, and 
sentenced to rigorous imprisonment for 
five years each. These convicts have 
prefeyred the present appeal. The ma¬ 
terial facts of the case were briefly as 
follows: There was enmity between 

the party of the deceased, Fazal Ahmad, 
and the party of the accused for a con¬ 
siderable time. On the day of the oc¬ 
currence, at about noon, Fazal Ahmad 
■was going out to cut fodder when he 


was waylaid and attacked by the eleven 
accused. Six out of them are said to 
have been lying in ambush while the 
remaining five joined them a little later. 
When Fazal Ahmad was attacked, he 
raised a hue and cry upon which Mu¬ 
hammad, Faiz Ahmad and Fazal reached 
the spot. They saw the accused I^s- 
san, Lai and Barkat giving blows with 
a hatchet on the head of Fazal Ahmad. 
They tried to rescue him, but were 
themselves beaten. In the meantime 
the other eye-witnesses, namely, Fazal,. 
Ilam Din, Hussain and Sultan also 
arrived. The assailants then left the 
spot. Fazal Ahmad was placed on a 
cot and was taken to the Gujrat Hospi¬ 
tal; but by the time the party reached 
the hospital it was discovered that he 
had already expired. The matter was 
reported to the police and after in¬ 
vestigation eleven persons were chal- 
laned as stated above. 

The accused pleaded not guilty. Two 
of them, namely, Lai and Rehmat, put 
forward a story that while they were 
returning from their well they were 
themselves waylaid and beaten by the 
deceased, Fazal, Ilam Din, Hussain, 
Muhammad and Faiz. Lai’s ulna bone 
was fractured while Rehmat received 
some eleven injuries. Piran Ditta, who- 
went to their rescue, was also beaten. 
In the course of the scuffle, it was al¬ 
leged, that Fazal Ahmad accidentally 
received a blow given by one of his 
own companions and that this blow 
was responsible for his fatal injury. 
Excepting Lai, Rehmat and Piran Ditta, 
the other accused pleaded alibi. The 
learned Sessions Judge found that the 
prosecution story had been grossly ex- , 
aggerated and that thp witnesses were 
interested, but he held, in view of the fact 
that both sides had received about the 
same number of injuries, that there was 
a free fight and convicted five of the 
accused who had received injuries on 
the ground that their presence in the 
fight was proved beyond any doubt. 

The learned counsel for the appel¬ 
lants has urged that the learned Ses¬ 
sions Judge having found the prosecu¬ 
tion evidence to be unreliable, the con¬ 
viction of the appellants was not justi¬ 
fied. There seems to be considerable 
force in this contention. There is no 
doubt that the story as put forward by 
the prosecution witnesses cannot be be¬ 
lieved. (After discussing the prosecu¬ 
tion evidence, the judgment proceeded^. 
The version given by the accused is 
also no doubt unconvincing, but the ; 
prosecution evidence must be judged on | 
its own merits. The learned Sessions | 
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Judge has held that there was a free 
fight; but there seems to be no evi¬ 
dence either direct or circums.tan;tial to 
justify this finding. According to the 
prosecution witnesses, Fazal Alimad was 
waylaid and attacked by eleven per¬ 
sons. It is true tliat the medical evi- 
' dence shows that three persons were 
injured on the side of the prosecution 
and five on the side of the accused and 
that the number of injuries sustained 
by persons on either side was about 
the same. But this fact alone cannot, 

I think, justify any finding that there 
was a free fight. As pointed out in 
A. /. R. 1931 Lah. 513, a free fight 
meansa fight when both parties intend to 
fight from the very beginning and go 
out for the purpxDse and then there is 
a pitched battle. There is no evi¬ 
dence on the record to show that 
there was any free fight between 
the parties in this sense. The 
equal number of injuries sustained on 
either side can obviously not be held 
to be sufficient to show that there was 
such a fight. The number of injuries 
sustained would depend upon a variety 
of circumstances; for instance, the phy¬ 
sical strength of the parties, the wea¬ 
pons used, the help received by them 
from others and so on. I do not see 
why an equal number of injuries could 
not have been received even if one 
person was attacked at the outset and 
others came to his rescue and were 
beaten. In the absence of any evidence 
to justify the finding as to a free 
fight, it was obviously necessary to find 
which party was the aggressor and in 
what circumstances Fazal Ahmad re¬ 
ceived the fatal injury. There seems 
ito be no reliable evidence to arrive 
at a finding on this point. To hold that 
the appellants are guilty merely be¬ 
cause they received injuries seems to be 
unjust in the circumstances. On the 
evidence on the record it seems impos¬ 
sible to hold any of the appellants 
guilty of the offence with which they 
were charged. If the prosecution wit¬ 
nesses choose to put forward a version 
which appears to be obviously unreli¬ 
able and implicate innocent persons with 
the guilty, they must take the risk of 
having their evidence disbelieved, I am 
of opinion that the guilt of the appel¬ 
lants has not been satisfactorily estab¬ 
lished ajid their conviction fcannot be 
sustained. 

I therefore accept the appeal and 
setting aside the conviction acquit the 
appellants. 

K.ji. Appeal accepted. 
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Agha Haidar, J. 

DaxUat Earn —Petitioner. 

V. 

Emperox —Opposite Party. 

Criminal Eevn. Petn. No. 1317 of 
1932, Decided on 27th February 1933.. 

Criminal P. C (1898), S, 103—Non-com- 
plia nee with is not fatal unless accused is- 
prejudiced in any way, 

It is not {vn inflexible rule that, in cases where 
the search witnesses do not satisfy the provisions- 
of S. 103 the whole proceedings should be quash¬ 
ed. Each case must bo decided upon its own 
facts and circumstances and, if there is a slightest 
apprehension that the accused might have been 
the victim of a piece of chicanery or sharp prac¬ 
tice on the party of any member of the raiding 
party, a Court of justice must give him the full 
benefit of it and set aside his conviction, but nob 
otherwise. IP flO C 1, 2] 

Nand Lai —for Petitioner. 

Hem Eaj Mahajan-^lor the Crown. 

Judgment. — The two petitioners, 
Daulat Ram and Jagat Singh, were 
found guilty by ^ a Magistrate of the 
First Class at Sheikhupura, of an. offence 
under S. 61 (1) (a), Excise Act, 1914, 
and sentenced to undergo rigorous im¬ 
prisonment for one year and to pay a 
fine of Rs. 200 each and, in default of 
fine, to undergo rigorous imprisonment 
for a furtlier period of six months each. 
Onappeal, the Additional Sessions Judge,. 
Lyallpur, dismissed the appeal of Jagat 
Singh in toto, but in the case of Daulat 
Ram, he reduced the sentence to onc- 
of six months’ rigorous imprisonment 
and a fine of Rs. 100 and, in default 
of payment of fine, he ordered rigorous, 
imprisonment for a further period of 

three months. . , 

Against the order of the Additional 
Sessions Judge, Lyallpur, Jagat Singlx. 
and Daulat Ram have filed in this 
Court separate petitions for revisions 
(Criminal Revisions Nos. 1317 and. 
1491 of 1932), and this judgment will 
dispose of them together. On 2nd July 
1932, Mehta Bhim Sen, Sub-Inspector 
of Police, P. W. 1, was investigating 
a case of theft in the village Dchr. At 
about 11 a. m., he received information, 
that the two petitioners were distilling, 
illicit liquor in a haveli at Chak No. 24. 
He took with him Hakim Ali, P. W. 2,. 
Sardar Khan, P. W. 3, and some other 
persons and raided the haveli which is 
situated at a distance of 300-40p ka— 
rams from, the abadi of Chak No. 24. 
The distance between the village Del^' 
and Chak No. 24 is^ one and a halx 
miles only. On reaching the spot they 
found the two petitioners actually work¬ 
ing the still. Daulat Ram, on seeing 
the raiding party, ran into a kotha ana 
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“broke three bottles containing some 
liquid substance. The still was broken 
up and its component parts were taken 
^ possession of by the Sub-Inspector. It 
is unfortunate that the fluid, which came 
out of the bottles when they were 
broken, was not preserved andexamined 
with a view to ascertain what it really 
was. But there cannot be any manner 
of doubt that the still, which was dis¬ 
mantled by the raiding party, was being 
used for the purpose of distilling illicit 
liquor. A number of articles, including 
a large quantity of lahan, were re¬ 
covered from the premises and, in view 
of the nature of these article, it is 
clear that the two petitioners were en¬ 
gaged in the illicit distillation of liquor. 
The defence put forward by the peti- 
•tioners was worthless and. in fact, no 
argument was addressed to this Court 
by their counsel on the basis of this 
evidence. 

The point, which was seriously argued 
on behalf of the petitioners, was that 
the requirements of S. 103, Criminal 
P. C., were not strictly complied with 
by the police inasmuch as the witnesses 
to the search of Jagat Shigh’s havali 
were not respectable inhabitants of the 
locality. A number of cases were indis¬ 
criminately cited by counsel for the 
’petitioners and a good deal of the Court’s 
time was wasted in reading them. It 
is not necessary to refer to them be¬ 
cause I find that they have no appU<^- 
tion whatsoever to the facts and cir¬ 
cumstances established in the present 
case. Undoubtedly it was the duty of the 
prosecution to see that the witnesses 
I were respectable inhabitants of the loca¬ 
lity, but no case has been shown^ to 
me which lays down as an inflexible 
rule that, in cases where the search 
witnesses do not satisfy the provisions 
of S. 103, Criminal P. C., the whole 
proceedings should be quashed, I can 
imagine very well a case in which it is 
suspected that some small articles, say 
a packet of cocaine, has been placed by 
a member of the search party into the 
house of the accused. In such a case 
the accused can reasonably plead in 
defence that, as the persons, who ac- 
-companied the police or Exise Autho¬ 
rities, were not respectable members of 
the locality, but standing henchmen of 
the police they might have smuggled 
-some small quantity of an excisable 
article into the house. But, where the 
case for the prosecution is that 
the accused were actually distil¬ 
ling illicit liquor, requiring heavy 
-and cumbrous parts for working the 
■still which cannot possibly be steal¬ 


thily planted on the premises of the 
accused, such a defence would not be 
of any avail to the accused. Each case 
rnust be decided upon its own facts and 
circumstances and, if there is the 
slightest apprehension that the accused 
might have been the victim of a piece 
of chicanery or sharp practice on the 
part of any member of the raiding] 
party, a Court of justice must give 
him the full benefit of it and set aside 
his conviction. It must appear from 
the record that injustice has, very likely, 
been done to the accused by the non- 
compliance of the provisions of S. 103, 
Criminal P. C. In the present case 
I do not think that in broad daylight it 
would be possible for the Sub-Inspec¬ 
tor of Police or any member of the 
raiding party to surreptitiously place 
the component pieces of the. still in 
their proper position in the haveli of 
Jagat Singh. 

On the record as it stands, I am 
satisfied that the two petitioners were 
engaged in manufacturing^ illicit liquor 
when Jagat Singh’s haveli was raided 
and that they liavc been rightly con¬ 
victed and sentenced. In my opinion 
the sentence of fine in these hard da^s 
would operate harshly upon the fami¬ 
lies of the petitioners. I therefore 
while maintaining the sentence of im¬ 
prisonment in the case of both the 
petitioners set aside the sentence of 
fine. In case the fine has been re¬ 
covered it shall be refunded to the 
petitioners. With this modification I 
dismiss both the petitions for revision. 

M N. Petitions dismissed. 
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Shadt Lal, O. J and Abdctl Qadir, J. 

Tulsi Ram and another —Defendants— 
Appellants. 

V. 


Radha Kishen and anothei —Plaintiffs 
and Defendants—Respondents. 

First Appeal No 2238 of 1928, De¬ 
cided on 10th June 1933. 

(a) Transfer of Properly Act (1882), S. 74 
—Doctrine proceeds on principle of equity— 
SuHrogatio>i. 

Tbo doctrine of subrogation proceeds upon 
principles of equity and cannot be availed of by a 
nersou who bas not performed his own obligation. 

[P Rll C 21 

(b) Trafisfer of Property Act (1882), S. 74 
—Safe of property subject to two mortgagee 
—Bulk of purchase-money left with vendee to 
pay off mortgages — Payment of prior *’*®*',^ 
gagee by ven'lee cannot be used as shield 
against claim of second mortgagee—Subroga* 
tion. 

If a person purchases property subject to tw® 
prior mortgages and the balk of the price is re- 
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taincd by lihn for their discharge, his^ payment of 
tbe first mortgage would not ontitlo him to set up 
tlmt mortgage as a shield against tbe claim of the 
eecond mortgagee, inasmuch as pavmentby him, 
is really a payment of the mortgagor. Moreover 
the doctr no of subrogation rests on the pre'^ume-i 
intention to keep alive the first mortgage as a 
shield against tte puisne iDeumbranevr, but that 
presumption inuf-t be deemed to be rebutted when 
the purebar^e in question onteinpl.ites the dis- 
chifge o‘ hi* pui>-iie incumbraucor by payment 
out of tbe pureha-ie money, LP PH C 

J. G. Sethi and Kahan Chand —for Ap¬ 
pellants 

Mehr Chand Mahajan, Dev Hai Sawh~ 
ney and Janki Nath Wazir —for Reapun- 
•de/ita. 

Shadi LaL C. /. — On 8th April 
1924, Sita Ram mortgaged five shops 
And two residential houses to Tiralh 
Ram for Rs. 35,265 odd; and pro¬ 
mised to pay interest at 8 annas i>cr 
•cent per mensem for four months and 
23 days on Rs. 30.000, and, in the 
event of default, at 12 annas per cent 
per mensem on the entire mortgage 
money. On 24th July 1925, Sita Ram 
mortgaged to the plaintiff firm Radha 
Kishen-Mohan La), the equity of re¬ 
demption in the aforesaid mortgaged 
properly and also a kothi for Rui>ees 
10,000; and stipulated to pay interest 
at 10 annas per cent per mensem for 
one year, and, thereafter, at 12 annas 
per cent per mensem. It appears that 
Sita Ram was anxious to discharge his 
Imortgage debts, and in March 1926, 
he sold the entire 

“mortg.gcd property with the exception of the 
kothi, to the contesting defendants Tulsi Ram- 
Ram Rattan for Rs, 61,000." 

Of the sale consideration only Rupees 
2,500 were paid to the vendor, and 
the balance, namely, Rs. 48,500 re¬ 
mained in deposit with the vend<;es who 
were to pay Rs. 38.500 or less to the 
first mortgagee within six months, and 
Rs. 10,000 to the second mortgagees 
at the time of the registration of the 
sale-deed. The vendees did not how¬ 
ever pay either of the mortgagees the 
money which was kept in deposit with 
them, with the result that the first mort¬ 
gagee brought an action for the re¬ 
covery of the debt due to him and 
obtained a preliminary decree for sale 
which developed into a final decree 
on 19th April 1927. It appears that 
to satisfy this decree the vendees had 
to pay altogether Rs. 49,172-14-9 to 
first mortgagee. 

The present action has been brought 
by the puisne mortgagees who claim to 
recover from the mortgaged property 
the money due to them on the basis of 
mortgage. The vendees, -who are 


in possession of all the parcels’ of the 
mortgaged premises, except the kothi, 
seek to use the first mortgage, wliich 
they' claim to have redeemed by satisfy¬ 
ing the final decree in favour of the 
first mortgagee, as a sliield against 
the puisne mortgagees. Now, the doct¬ 
rine of subrogation, upon which reliance 
has been placed, proceeds upon prin¬ 
ciples of equity and cannot be availed 
ot by a person who has not performed 
his own obligation. It is clear that the 
purchasers obtained from the date of' 
the sale possession of the entire pro¬ 
perty except two small rooms, but they 
liad paid only Rs. 2,500 out of the 
sale price. It was clearly contemplated 
that both the mortgage debts should be 
discliargcd out of the money retained 
by them, but they avoided payment by 
putting forward untenable excuses. It 
is contended that the money left in 
deposit with them was not sulficient to 
satisfy the claims of both the mort¬ 
gagees, but the evidence of the mort¬ 
gagor Lala Sita Ram shows tliat the 
first mortgagee Lala Tirath Ram had 
agreed to relinquish his claim on re¬ 
ceiving within .six months Rs. 35,000 
with interest thereon for that period. 
The deposition of the mortgagee, as re¬ 
corded in the English record, is not 
clear on the point, but the trial Judge, 
who hi.mself recorded the evidence, 
states tliat 


" there is clear evi<lence of Lala Tirtba Ram. th® 
prior mortgagee, that if Rs. 35,000 had heen paid 
to him with intere-^t within six months of the 
Bale-deed, his mortgage would have been re¬ 
deemed." 


The calculations made by the learned 
Judge show that the money deposited 
with the purcliasers was sufficient to 
discharge both the mortgages, and they 
alone arc to blame, if, owing to their 
delay, the debt on the first mortgage 
swelled to a large amount, and the 
second mortgage still remains unre¬ 
deemed, If a person purchases pro¬ 
perty subject to two prior mortgages 
and the bulk of the price is retained 
by him for their discharge. Ms payment 
of the first mortgage would not entitle 
him to set up tliat mortgage as a 
shield against the claim of the second 
mortgagee, inasmuch as payment by 
him was really a payment of the mort¬ 
gagor. 

Moreover, the doctrine of subroga 
tion rests on the 

to fhf first mortgage as a 

'u* the puisne incumbrancer, 

shield deemed to 

but Ihff the purchase m ques- 

the discharge of the 
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puisne incumbrancer by payment out 
of the purchase money. The result is 
that neither on general principles nor 
on the facts of this case are the pur¬ 
chasers entitled to invoke the rule of 
subrogation. The only other point urged 
by the learned counsel for the appel¬ 
lants is that the puisne mortgagees 
should first proceed against the kothi, 
■which is one of the properties included 
in their mortgage, but excluded from 
the sale. It is contended that they 
should realize the debt first from the 
kothi, and the balance from the other 
mortgaged properties. The mortgagees 
have a right to proceed against what¬ 
ever property they choose, and the 
vendees, who are themselves respon¬ 
sible for tills litigation, are not entitled 
to ask them to proceed against the 
kothi in question in the first instance. 
There is no valid reason why the mort¬ 
gagees should be hampered in recover¬ 
ing their debt by any restriction. 

There is no force in either of the 
points raised on behalf of the appel¬ 
lants. The appeal accordingly fails and 
is dismissed with costs. 

Abdul Qadir, J. —I agree. 

K.S. Appeal dismissed, 

A. I. R 1933 Lahore 812 

Tek Chand, J. 

Tara Singh and another —Insolvents— 
Appellants. 

V. 

Sarmukh Singh and others — Creditors 
—Respondents. 

Misc. First Appeal No. 398 of 1932, 
Decided on 20bh June 1933, from order of 
Dist. Judge, Gujranwala, D/- lObh Feb¬ 
ruary 1932. 

(a) Provincial Insolvency Act (1920), Sec¬ 
tion 42 (2)—Application for diacharge—Re¬ 
port of official receiver in favour of discharge 
—Onus of proof is on opposing creditors. 

Where an insolvent applies lor discharge and 
the report of the OflBcial Receiver is in favour of 
granting a discharge to the insolvents, the onus 
of proving the contrary lies on the opposing cre¬ 
ditors. LP 812 C 21 

(b) Provincial Insolvency Act ;(1920), S. 42 
—Discharge can be refused if facts mentioned 
in S. 42 are established. 

The insolvents failed to show that their liabi¬ 
lity bad arisen from circumstances for which 
they could not be held responsible. They were 
not able to produce 'account books nor did they 
explain satisfactorily the alleged loss of the books: 

Held : that Court should not grant an absolute 
order of discharge as the insolvents must have 
known at the time of contracting bebts, that they 
had no reasonable or probable ground for expect¬ 
ing that they would be able to repay them. 

IP 812 0 2 ; P 813 0 1] 


Dev Raj Sawhmy —for Appellants. 

Charan Singh —for Respondents. 

Judgment. — The appellants, Tara. 
Singh and Lai Singh, were adjudicated 
insolvents on their own application on. 
18th January 1930. On 9th December 
1930 they applied under S. 41, Pro¬ 
vincial Insolvency Act, for an order of 
discharge. The application was sent to 
the Official Receiver, Gujranwala, who- 
reported that he had no objection to 
their being discharged, as “no com¬ 
plaint of the dishonesty or misconduct 
had been against them.” The learned 
District Judge however did not agree 
with the view of the Official Receiver 
and has dismissed the application. On 
appeal Mr. Dev Raj Sawhney for the 
appellants has urged that the report of 
the Official Receiver being in favour 
of granting a discharge to the insol¬ 
vents, the onus of proving the contrary 
lay on the opposing creditors. The 
proposition of law enunciated by coun¬ 
sel is correct, but in this ca^ the 
report of the Official Receiver is very 
brief and does not discuss any of the 
points raised by the opposing creditors. 
The learned District Judge has go^ 
carefully into these points and has held 
that several of the facts mentioned in 
S. 42 of the Act, have been established 
in the case, and therefore he has refused, 
to grant an absolute order of discharge. 
After hearing counsel at length and 
examining the record I am of opinion, 
that the order of the learned Judge is- 
correct and this appeal must fail. 

The insolvents carried on a very 
small business. They dealt in papar 
and warian and for that purpose they 
did not require much capital. They 
have entirely failed to explain that they 
had borrowed such a large sum of 
money *for the purposes of this busi¬ 
ness. The assets now available are re¬ 
ported to be of the value of less than j 
two pies in the rupee on the amount 
of their unsecured liability. Under 
Cl. (a), S. 42, it lay upon the insol¬ 
vents to show that their liability Iwd 
arisen from circumstances for which 
they could not be justly held respon¬ 
sible, and counsel had frankly admit¬ 
ted that they have entirely failed to i 
show that this was so. It is also ad¬ 
mitted that they kept booKS of account 
but these have not been produced. 
They alleged that the books had been 
lost, but the explanation offered by 
them as to the alleged loss is ridieuwus 
on the face of it, and has been rightly 

The learned District Judge hasshow^ 
and I agree with him—that at tlifr 
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time of contracting the debts the insol¬ 
vents must have known that they had 
no reasonable or probable ground for 
expecting that they would be able to 
repay them. They have not been able 
to account for the loss of their assets 
and there is no doubt tliat they have 
brought on their insolvency by un¬ 
justifiable and extravagant living and 
culpable negligence of their business 
affairs. In my opinion the learned Dis¬ 
trict Judge has rightly held that the 
case of the appellants falls under 
Cls. (a), (d), (e) and (f). S. 42. and 
his order dismissing the application for 
discharge is just and proper. I dismiss 
the appeal with costs. 

2.S. Appeal dismissed. 


A. I. R. 1933 Lahore 813 

Dalip Singh. J. 

Bhagwan Das —Decree-holder Appel¬ 
lant. 

V. 

Nikka — Judgment-debtor — Respon- 
dant. 

Misc. Second Appeal No. 1964 of 
1932, Decided on 29bb June 1933, from 
order of Senior Sub-Judge, Gurdaspur, 
D/-llbh October 1932. 

Puniab Alienation of Land Act (1900 as 
«inended by Act 1 of 1931), S. 16 (2)-Morl. 
gage ordered to be effected by Court without 
«dvice of Collector and no provisions made 
for judgment-debtor—Mortgage is not valid. 

Where a mortgage ordered to be effected by the 
Court in respect of the property of the judgment- 
debtor is without the advice of the Collector and 
no suitable provision is made for tbe maintenance 
of the jadgment-debtor and hia 
gage is not yalid. ^ 

ChirdTijiva Lai Aggartoal for Appel¬ 
lant. 

Judgment .—The appellant in this 
case obtained a decree against the res¬ 
pondent and applied for execution Sub¬ 
sequently he applied for and obtained 
attachment. One day previous to the 
attachment the judgment ctebtor mort¬ 
gaged the land to the Co-o^rative 

Society. The decree-holder applied for 
mustajri of the land atUched and the 
papers were sent in the ordinary course 
ta the Collector. The Collector re¬ 
turned the papers to the Court con¬ 
cerned deci(hng that he was not pre¬ 
pared to recommend any mortgage as 
no sufficient land was left for the sup¬ 
port of the judgment-debtor. The Court 
fixed 16th May 1931, to he^ the 
parties and on that day the decree- 
holder was present and the judgment- 
'debtor was absent and the Court passed 
order that 52 kanals of land at¬ 


tached be mortgaged to one Ghulam 
Nabi, son of Gliaus, for Rs. 544. On 
the same day subsequently to the order 
the judgment-debtor put in an appli¬ 
cation objecting on two grounds to the 
mortgage: (1) that the property was 
already mortgaged with the Co-opera¬ 
tive Society and therefore could not be 
re-mortgaged, and (2) that it was an¬ 
cestral and could not be attached. The 
Court dismissed the objections on the 
ground that it was too late and the 
order effecting the mortgage liad al¬ 
ready been passed. The judgment- 
debtor appealed and the learned ap¬ 
pellate Court held that the Court had 
acted somewhat harshly to the judg¬ 
ment-debtor, it could have directed him 
to file a petition to set aside the ex 
parte order, that it was too late to 
order the judgment-debtor to do so now; 
and that under S. 151 he accepted the 
appeal and remande\d the case to the 
Court below for disposing of the ob¬ 
jections on the merits. 

On the merits the Court held that the 
two objections of the judgment-debtor 
had no force and that he had no locus 
standi to object on behalf of the Co¬ 
operative Society and tliat the plea tliat 
the land was ancestral could not be 
raised by the judgment-debtor. I may 
add here, that the learned counsel for 
the appellant informs me that the alie¬ 
nation in favour of the Co-operative 
Society was set aside by a civil suit 
brought by the Co-operative Society, 
but there is nothing on the record to 
show me this. On the contrary all that 
I have got before me is a judgment m 
which a mortgage in favour of Ghulam 
Nabi was set aside in favour of the 
mortgage to the Co-operative Society 
in a suit brought by the Co-operative 
Society. In any case the trial Court 
further pointed out that it was unable 
to decide the objections unless the order 
mortgaging the land to Ghulam Nabi 
was set aside. The judgment-debtor 
appealed again and the learned Senior 
Subordinate Judge held that the advice 
of the Collector was not sought and 
this should have been done and no 
suitable provision had been made for 
the maintenance of the judgment-debtor 
and his family and that there was no 
prospect of the'mortgage ever being 
discharged. He accordingly accepted 
the appeal and set aside the order of 
the lower Court and directed it to seek 
the advice of the Collector and then 
came to a decision as regards the 
character of the temporary alienation 
whirh wbuld equitably be made in the 
of the decree-holder. 
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The decree-holder has come in ap¬ 
peal. He contends that the trial Court 
had done all it could, that before decid¬ 
ing the obje/tions it had consulted the 
Collector and it had jurisdiction to 
overrule the Collector. AJl tliis may 
be so. but now under the amending 
section to the Land Alienation Act, 
such a mortgage as was ordered could 
not be made. No doubt in the present 
rase possibly my order might relate 
back to 16th May 1931, and therefore 
might not be in conliict directly with 
the Act. At the same time the position 
is that rightly or wrongly the appel¬ 
late Court set aside the order of the 
trial Court dismissing the objections as 
well as the order maldng the mortgage 
and at least one ground is arguable, 
namely, that the order did not make 
any provision for the maintenance of 
the judgmcnt-clebtor and his family. 
I do not see therefore that any good 
purpose will now be served by restor¬ 
ing tlxat original order and therefore 
I dismiss this appeal. No order as to 
costs as the respondents are not pre¬ 
sent. 

K.3. Appeal dismissed. 

A. I. R. 1933 Lahore 814 
Addison, J. 

Umar Din —Accused—‘Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 308 of 
1933, Decided on 23rd June 1933, from 
order of Sese. Judge, Jallunder, D/- 2l3fc 
February 1933. 

Punjab Municipal Act (3 of 1911), S#. 81 
and 121 —License fee can be collected only 
when license is granted 

License fees under S. 121 are only payable 
when license’^ are granted. Where no license has 
ever been granted nor has it been applied for, 
the attempt to levy these fees by the distress and 
sale of the movable property of the people, carry¬ 
ing on various trades, under S. bl is illegal, 
the proper remedy being that provided in sub- 
S. 5, S. 1.21. [P 815 0 2] 

Anant Ram Khosla —for Petitioner. 

Achhru Ram—ior Municipal Commit¬ 
tee, Nurmabal. 

Facts. —There are 15 petitions for 
revision filed against the order of Lala 
Daya Ram, Magistrate, Second Class of 
PhiUaur, passed under S. 81, Munici¬ 
pal Act, for the recovery of Rs. 50, 
arrears of license fee, and these can 
be dealt with in one order. The peti¬ 
tioner and others are alleged to have 
carried on a tanning industry within 
the Municipal limits of Nurmahal. By 
resolution No. 2 of 1931, the Muni¬ 
cipal Committee resolved that the money 
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due as balance of license fees be re- 
cove ed from the peti ioners under S. 81^ 
Municipal Act, and the list filed under 
roy orders by the Public Prosecutor who 
contests the petition on behalf of the 
I\Iunicipal Authorities, shows in each 
case from what f^riod the money was 
due. The resolution is dated the 21st 
April and the application was made, on 
the 1st May to the tahsildar for re¬ 
covery. Two of the tanners appealed 
to the Deputy Commissioner on 21st 
May and their appeals were accepted 
on the 16th July on the ground that 
the resolution was ultra vires because 
no license had ever been issued. It ap¬ 
pears to have been the practice of the 
Committee merely to record the names 
of the tanners in a register and collect 
from them the license fees yearly. The 
two appellants whose appeals were ac¬ 
cepted are not included amongst the 
15 present petitioners. Accordingly, on 
the 21st November warrants of at¬ 
tachment were issued under S. 81 
against those who had not appealed. 
On the 25th objections were filed be¬ 
fore the tahsUdar that the application 
was ultra vires as it has been signed 
by the clerk of the Committee, when, 
according to the rules, it should have 
been signed either by the President, 
Vice President, or Secretary: vide S. 81, 
Municip>al Act. It was also objected 
that the i>etitioners never applied for 
licenses and therefore no license fee 
could be recovered. The Committee was 
represented before the tahsildar by 
counsel. 

On 16th December 1931 the tehsU- 
dar recorded his opinion that the war¬ 
rants were ultra vires; but instead of 
dismissing the proceedings he sent the 
file to the Deputy Commissioner for 
orders. The Deputy Commissioner sent 
the file in original to the Municipal 
Committee for necessary correction. The 
applications were then signed^ by the 
President and the Committee in order 
to support themselves, passed a furtter 
resolution that the procedure they had 
adopted was correct and that their dues 
should be recovered. They then re¬ 
turned the file to the Deputy Com¬ 
missioner who wrote on it. *T agree. 
Orders to issue accordingly.” During 
the pendency of the above proceedings 
the petitioners moved the Deputy 
missioner under S. 232, Punjab Muni¬ 
cipal Act, to cancel resoluUon No. ^ 
(first resolution of the Committee) on 
the ground that it was ultra vires as tne 
procedure adopted for assessing 
was wrong and the provisions bi b. 
had been ignored. The Deputy Com- 
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inissioner dismissed the i>ctiuon on 16th 
Scptcml>er 1931 rciusing to interlere 
under S. 232 on the ground that ari 
appeal ought to ha\e been lodged. 

Groimds .—On 16th January 1933, 
the Public Prosecutor appeared before 
me and admitted that none of the 
present petitioners had ever actuaJIy 
been issued any license. What appears 
to have happened is that a large num¬ 
ber of persons including the petitioners 
had carried on this tanning business for 
a number of years probably before the 
Municipality liad ever been constituted* 
that the Commissioner had subsequently 
ordered that license fee should be re¬ 
covered from them, that the Committee, 
instead of ordering the tanners to ap¬ 
ply for licenses in the regular course 
and proceeding under Cl. (5), S. 121, 
Municipal Act, against those who did 
not, proceeded to open a sort of tax 
register and attempted to recover the 
money as a tax from every one then 
carrying on this business. It is per¬ 
fectly obvious that a license is not a 
tax and as pointed out by the learned 
District Magistrate in his appellate 
order dated 16th July 1931, the only 
remedy the Committee had against those 
persons who carried on tanning busi¬ 
ness without applying for a license, was 
under Cl. (5), S. 121 of the Act; i. c., 
that their business should be closed 
down and they should be fined. The 
procedure adopted against the peti¬ 
tioners was therefore initially illegal. 

Furthermore, the learned Magistrate 
before whom the Committee ^ appUed 
for the issue of a warrant, having him¬ 
self decided tliat the application, was 
ultra vires should, in my opinion, have 
dismissed, it on his own initiative. I 
know of rio procedure whereby he could 
have reported the matter to a higher 
authority for orders. It is possible that he 
might himself have allowed the petition to 
be amended by adding the signatures of 
the proper officials as required by the 
Act; but the order of the Deputy Com¬ 
missioner instructing the tahsildar to 
issue warrants after liaving obtained the 
amendment was, in my opinion, a fur¬ 
ther irregularity. These proceedings are 
after all, quasi judicial and I know of 
no authority under wluch a higher 
Court can order a lower Court to issue 
any judicial process against its own 
opinion. It has been argued by the 
Public Prosecutor that no revision lies 
against an order under S. 81; but 
P. R. 23 of 1903, 52 /. C. 670 and 
1927 LaH- 1®I» rulings to the con¬ 
trary. Had the Municipality ever issued 
lio^ses, any arrears of license fee due 


from the licensees could probably have 
been collected under Ss. 81 and 84; 
but without the issue of licenses I fail 
to see how recovery under these sec¬ 
tions could be legal. Under the cir- 
cuinsiauces I forward the revisions to 
the High Court v\dth the recommenda¬ 
tion tlxat they may be accepted, the 
proceedings before the Magistrate be 
set aside and the warrants of recovery 
cancelled. 

Order .—I agree that license fee"^ 
under S. 121, Municipal Act, are onl\ 
payable when licenses arc granted. Ii, 
the cases before me no licenses have 
ever been granted nor have they been 
applied for. It follows tliat the attempt 
to levy these fees by the distress and 
sale of the movable property of the 
people, carrying on the various trades, 
under S. 81, Municipal Act, was illegal, 
the proper remedy apparently being 
provided in sub-S. 5, S. 121, Municipal 
Act. I therefore agree with the learned 
Sessions Judge, accept the revisions and. 
set aside the proceedings of the Magis¬ 
trate for recovery of the fees by war¬ 
rant. 

K.S. Revision accepted. 
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Jai Laij and Dalip Singh, JJ. 

Maihra Das and Sons —Pebitioners. 

v. 

Commissioner of Income-tax —Opposite- 
Party. 

Civil Ref. No. 24 of 1932, Decided on 
4th July 1933, from decision of Commis- 
sioner of locorae-tax, Lahore, D/ 18bb- 
June 1932. 

(a) Income-tax Act (1922), S. 25 (A)—Prior 
division of prop^-rty merely recited in re¬ 
gistered will—Will is no evidence of division. 

A mere recital of a prior division of property in 
a will ovon though it be a registered oue; is no 
evidence of such division and cannot confer title. 
And such a document cannot be deemed to be 
evidence of a disruption of a Hindu undivided 
family within the meaning of S. 25-A, Income- 
tax Act. IP 816 C 1} 

sif '(b) Income-tax Act (1922), S. 25(A) —In¬ 
come-tax officer accepting allegation of asses— 
see as to partition in one year is not barred 
from considering question of partition in'tub- 
sequent year. 

Merely because the income-tax officer accepts 
the allegation of the assessee that there has been 
a partition in a certain year, he is not debarred 
from considering the truth about fact of parti¬ 
tion in the next year. The fact that assessee'a 
allegation has been accepted in. the previous year" 
may possibly alter the burden of Vroof. 

IP 816 C 2J 

M. G, Mahajan —for Pefeibioners. 

J, ‘Nt Aa^^'wal —for Opposite Party. 
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/ai Lai, J. —-The assessec in this 
case is Messrs. Mathra Das and Sons. 
This firm, it has been found, docs 
business as general merchants in seve¬ 
ral places, the principal shop being at 
Bannu. Mathra Das apparently was 
the head of the family consisting of the 
sons and the grandsons, who owned the 
entire business though Mathra Das 
claims it to be his self-acquired pro¬ 
perty. On 13th August 1929, Mathra 
Das made a will in which he recited 
that in the month of May that year 
he had given certain shops to his sons 
and other members of his family re¬ 
taining only four items of propverty and 
the business in Bannu and that the sons 
were living separately and were the 
owners of the shops, including the busi¬ 
ness then in such shops ; that he had only 
retained four shops in respect of which 
he made the will. The Income-tax 
Authorities have assessed Mathra Das 
and Sons in respect of the profits of all 
the shops, the assessment being for the 
year 1931-32. Mathra Das objected 
and alleged that the only business car¬ 
ried on by him was at Bannu and the 
business carried on in other places was 
owned by those to whom the shops in 
■question had been given by him in 
May 1929 and therefore the profits 
in respect of those shops could not be 
included in his assessment. 
failed before the Income-tax Autho¬ 
rities he has succeeded in three ques¬ 
tions being referred to this Court under 
S. 66 (2), Income-tax Act: 
ther the document made on 13th August 
1929 does not evidence the ^ruption 
of the Hindu undivided family ? (2) 

Whether Messrs. Mathra Das and Sons, 
Bannu, is not to be assessed only in 
respect of the income from the general 
merchandise shop at Bannu as was 
done ^or 1930-31 assessment ? (3) 

Whether under the circumstances of 
the case, it is legal to assess the income 
of all the shops in the hands of Lala 
Mathra Das as head of the Hmdu un¬ 
divided family ? , , ^ 

Now a reference to the document 

dated 13th August 1929, shows tliat it 
is nothing, but a will disposing of 
four shops which, accordmg to Mathra 
Das, he had not dealt with in the divi¬ 
sion that he had made in May 1929: 
that division being merely recited in 
detail in this wUl. The will, it may be 
mentioned, has been registered under 
the Registration Act, but still it does 
not cease to be a will. It does not 
profess either to divide the property 
mentioned therein or to grant it to the 
donees mentioned. Such a document 


cannot, in my opinion, be said to confer 
a title. 

It is no doubt an important 
piece of evidence of what may have 
happened before; but no evidence on 
the present record is pointed out to us 
establishing either the division of the 
property or the gift in question. The 
document therefore does not evidence 
the disruption of the Hindu undivided 
family in the sense in which that term 
must be understood under S. 25 (A), 
Income-tax Act. The answer to the 
second question naturally follows from 
the answer to the first question. It 
api>ears that in 1930-31, the Income-tax 
Officer accepted the allegation of^ the 
assessees that there had been a partition 
of the family property whereby the shops 
situated elsewhere than Bannu and fallen 
to the share of others and the present 
assessee was assessed only in respect 
of the profits of the Bannu shop. A 
question was raised by the assessee that 
this debarred the Income-tax Autho¬ 
rities from including the income of those 
other shops in the income of the asses^e, 
but this question has not been referred to 
us by the Commissioner. The fact that 
the allegation of the assessee was ac¬ 
cepted in 1930-31, is therefore only 
one of the considerations which have 
to be borne in mind by the Incom^tax 

Authorities and may 
the burden of proof. Still with t^s 
fact before them and the will and other 
circumstances the Income-tax Autho¬ 
rities have held that there was no real 
partition in May 1929 or a genuine 
gift of the shops by the father to the 
sons and others, but that the whole 
transaction was bogus. That being so, 
on the facts found by the Income-tax 
Authorities the assessment is not open 
to any legal objection. Question 3 ftiso 
must be deemed to have been answered 
in the light of the observations made 
above. I would therefore answer the 
questions referred to this Court agamst 
the assessee. The answer to the first 
two questions shall be in the negative 
and the answer to the third question 
shall be in the affirmative. Th& peU- 
tioner must pay the costs of the in¬ 
come-tax Cemmissioner. 

DaUp Singh, J .—I agree. 

Reference ansioeredm 
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TEK CnAND, J. 

' iJam Labhai —Appellant. 

V. 

Durga, Das and others —Respondents. 

Misc. First Appeal No. 320 of 1933, 
Decided on 23rd June 1933, from order 
of Senior Sub-Judge, Jjahore, D.'- 13th 
February 1933. 

(a) Hindu Law — Guardianship — Molhe** 
does not lose right of guardian of minor son 
on remarriage where remarriage is permitted 
by custom — Hindu Widow Remarriage Act 
(1856), S. 3. 

Under Hindu law the mother is. after the 
father, the natural and legal guardian of her 
children and she does not lose her right by re¬ 
marriage in cases when such remarriage is re¬ 
cognized as v.alid by custom. To such cases S. 3, 
Act 1C of 1S5'3, was obviously not intended to ap¬ 
ply. Aud oven under the Act, the motlier is not 
considered to be physically dead and may, in ap¬ 
propriate cases, be appointed as guardian though 
not in her own natural right, but where it is for 
the welfare of the minor to do so : AIR 1019 
Lah 40 and 33 Cal S62. /ir/.[P 817 C 2; P 818 G 11 
(b) Guardians and Wards Act (1890), S. 17 
—Sentimental consideration should not pre¬ 
vail against welfare of miner. 

Sentimental consideration should rot be al¬ 
lowed to prevail against what is for the obvious 
welfare of the minor. LP 81S 0 2] 

Dina Nath Bhasin —for Appellant. 
Ganga Ram —for Respondents. 

- Judgment .—One Lachhman Da^. a 
Zargar of Lahore, died in September 
1928, leaving him surviving a young 
widow. Mt. Ram Labhai, alias Kri- 
shan Piari and an infant son. Dar- 
shan Das, who was then years old. 
His other relation-s were his elder bro¬ 
ther, Durga Das, respondent, who is 
lame and unmarried and keeps a pet¬ 
ty goldsmith’s shop at Lahore, and 
liis mother, Mt. Khan Devi, an old 
lady over 60 years of age. The only 
property which the deceased owned at 
the time of his death was a Iialf-share 
in a house which has been mortgaged 
by the two brothers some years before. 
Within a few days of the death of 
Lachhman Das, Mt. Ram Labhai, with 
the child Darshan Das, went o^r to 
live with her father, Lai Chand, and 
brother, Gian Chand. For nearly three 
years they lived there and during this 
period neither Durga Das nor Mt. 
Khan Devi took any interest what¬ 
ever £h them. On 21st April 1931, 
Ram Labhai re-married and began to 
live with her second husband, Labha 
Rial, in the Gujranwala District. She 
took over the boy with her, and he 
has been living with them upta this 
rime. 
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Within a fortnight of the rc-iiiar- 
riage, oji 5th May 1931, Durga Das 
filed an- applicalioji under tlie Guar¬ 
dians and Wards Act for appointment 
as guardian of the ixirsoii and pro¬ 
perly of the minor. The application 
was opposed by Mt. Ram Labhai and 
sho.itly afterwards she lilcd a counter 
application asking for her own appoint¬ 
ment as guardian. Her father, Lai 
Chand, and brother, Gian Chand, al¬ 
so made separaic applications support¬ 
ing Mt. Ram Labhai’s prayer, and 
also urging that if for some reason 
the Court was not inclined to appoint 
her as guardian, one of them might 
be appointed as such. This was fol¬ 
lowed by a further application by Mt. 
Khan Devi, the paternal grandmother 
of tlie minor, who put forward her 
claims in the event of her son, Durga 
Das's application being rcjectcd- 

Proceedings in this simple matter 
dragged on in. the lower Court for 
nearly 21 months, a part of the time 
being taken up in performing e.Kperi- 
nicnts in Court for making the ^boy 
familiar with Durga Das and Mt. Khan 
Devi. For tiiis purpose he was brought 
into the Court several times but when¬ 
ever he was asked to go over to them 
he used to cry bitterly. The cxi^ori- 
ments having thus l>een unsuccessful 
the Judge decided to give a decision 
onj the merits, and on 13th February 
1933 he appointed Durga Das as the 
guardian, of the person of the minor, 
holding that no appointment was ne¬ 
cessary for the guardianship ot pro¬ 
perty. as the only property of the 
minor was the equity of redemption 
in one-half of a heavily encumbered 
house. From this order Mt. Ram La¬ 
bhai has appealed and I have exam¬ 
ined the record and heard both coun¬ 
sel at considerable length. It was con¬ 
tended by counsel for the respondent, 
and this contention appears to have 
largely influenced the learned Subordi¬ 
nate Judge, that under S. 3 of Act 
15 of 1856, Mt. Ram Labhai, having 
remarried, had fo.rfeited her natural 
right to the guardianship of her mi- 
nror son from her first husband, and 
that his brother and mother were en¬ 
titled to be appohiited as such. Now 
iri) the first place, I am extremely 
doubtful, if the provisions of that Act 
apply at all to the parties. They do 
not belong to one of the Hindu high 
castes and there is evidence on the re¬ 
cord that the practice of remarriage of 
2 s ooxnmon among them. It 
is well-settled that under Flindu Law the 
mother is, after the father, the natu- 
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ral and legal gviardian of her children 
and does not lose her right by re¬ 
marriage in cases when such remar¬ 
riage is recognised as valid by cus¬ 
tom: Alt. Indi V. Chania (1) and 
Gatiga Parshad v. Rameshar Sahu (2). 
To such cases S. 3 of Act. 16 of 
1856 was obviously not intended to 
apply. But, as pointed out by Mooker- 
ji. J., in the case last cited (pp. 872- 
73)evcn under the Act, the mother is 
not considered to be physically dead 
and mav, in appropriate cases, be ap¬ 
pointed as guardian, though not in her 
own natural right, but where it is 
for the welfare of the minor to do 
90 . The Act does not absolutely dis¬ 
qualify her from such appointment, 
but merely contains an enabling pro¬ 
vision making it lawful for the rela¬ 
tions of the deceased father to apply 
for the guardiansliip of his cluldren 
in the presence of their mother, and 
for the Court to appoint one of them 
if it thinks fit to do so in the m- 
terests of the minor. I do not trunk 
it necessary to pursue the matter fur¬ 
ther for even if S. 3 was applicable 
to this case, the order of the learned 
Judge is defective inasmuch as he 
seems to have overlooked the proviso 
to the section which runs as follows: 

“Provided that, when the said children have 
nob property of their own sufficient for their sup- 
port aud proper educatioo whilst mioors, no such 
appointment shall be made otherwise than with 
the consent of the mother, unless the proposed 
guardian shall have given security for the sup¬ 
port and proper education of the children whilst 
minors.” 

■ Admittedly the minor in this case 
docs not possess property of his own 
for his support and education during 
minority; and the respondent has not 
given security as laid down in the pro¬ 
viso, nor has the mother consented 
to his appointment. The resporment, 
who was present in person and by 
counsel before me, .did not offer to 
furnish security as required by the 
imperative provisions of the S^tute 
under which he sought to be appointed, 
and for this reason alone the order 
of the lower Court must be set aside. 
Nor does his previous conduct in¬ 
dicate that he is likely to take much 
interest in the minor. As stated al* 
ready soon after the kriya ceremony 
of Tachhman Das, the mmor, and 
his widowed mother had to shift to 
her parent’s house where they lived 
for nearly three years. During this 
period Durga Das did not contribute 
anything towards their expenses. In 

iT AIR 1919 Lah 40=53 I C 783=1 Lali 14C, 

2. (1911) 38 Cal 862=10 I C 69. 


fact, he had been realizing and ap¬ 
propriating to his own use the mi¬ 
nor’s share of the rent of the hou^,\ 
So long as Mt. Ram Labhai was not ' 
remarried he entirely neglectjed her 
and her son, but as soon as she re¬ 
married he pretended tb evince great 
interest in his welfare and at once 
filed an application for his appoint¬ 
ment as guardian of the person and 
and property of the minor. I have no 
doubt that this application was filed 
in a spirit of petulant resentment 
against the remarriage of Mt. Ram 
Labhai rather than actuated by a sin¬ 
cere desire for the welfare of the mi¬ 
nor. 

The learned Senior Subordinate 
Judge has laid considerable stress on 
the fact that Durga Das is a bachelor 
and being lame and over forty years 
of age is not likely to be married 
and therefore the minor Darshan Das 
is the "only hope of the family" and 
should be made over to him and his 
mother, Mt. Khan- Devi. I do not 
think sentimental consideration ot 
this kind should be allowed to pre¬ 
vail against what is for the ^ obvious 
welfare of the minor. He ^ 
very tender age yet and obviously 
requires the care and guidance ot ms 
mother for some years to come, btie 
remarried over two y^rs ago ana 
during this period she had 
ter him very well. .Indeed in the ap 
plication or throughout the proceed- 
fngs no charge of neglect has been 
brought against her. The ^ep-father, 
Labl^ Mai. was present .before rne 
at the hearing and expressed his NVil- 
lingness to bear the expescs ot the 
keep and education of the minor. He 
has already put him in school and 
has been pro\dding him with food, 
raiment and the other necessaries of 
life. I am of opinion, therefore 
at least for some years to come the 
boy should be allowed to remain wii^ 
his mother, and not made oyer to the 
respondent who has not evinc^l ^ny 
interest in him so It n^y be 

that later on when Darshan 
Das has grown in years it may ^ 
desirable to send him to tnfe ^ family 
of his father, but that is a contmgency 
about which we need not speculate 
now. After careful consideration, I 
have reached the conclusion that thi^ 
is not a case, in which it is aV 
all necessary to make an appointment 
of the guardian of the person of thd 
minor at this stage. The minor can 
live with Ms mother for threei or four 
years more, after which Durga Das. 
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or Mt. Khan. Devi may, if so advised, 
apply for appointment as guardian of 
Ills person and the Court then deialing' 
with the case, may. in view of the< 
advanced age of ithe boy and tli>o 
other circumstances then existing, come 
to the conclusion that it is in the 
interests of the minor that he should 
thenceforward live with, and 
be brought up by, the res¬ 
pondent. For the foregoing reasons, I 
accept the 'appeal, set aside the or¬ 
der of 'flhe lower Court appoint^n^ 
Durga Das as guardian of the j^rson 
of Darshan Das, minor, and dismiss 
his application for appointment as 
such. Having regard to all the cir¬ 
cumstances, I leave the parties to bear 
their own. costs. : 

K.S. Appeal accepted . 


A. I, R. 1933 Lahore 819 

Bhide and Currie, JJ. 

Indar Singh Gurmukh Singh —Convict 
■—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 393 of 1933, 
Decided on 1st June 1933, from order of 
Addl. Sees. Judge, Ferozepore, D/- 24th 
December 1932. 

^ Penal Code (1860), St. 34 and 302 — 
Common intention to commit robbery — Dif* 
ferent acts committed by different accused 
in furtherance of common intention—Each is 
liable for results of all such acts. 

The common intention of the culprits was to 
commit robbery and in furtherance of that inten¬ 
tion different acts were committed by different 
persons. While S one of the accused had gone to 
fetch K for carrying out that common intention 
another accused shot down deceased who was the 
son of K in furtherance of e same: 

Held : that although S was not actually 
present at the time of murder, still as he was 
also one of the participators in the joint criminal 
action in the course of which the murder was 
committed, he was also constructively guilty 
under S. 302 : AIR 1925 PCI. Foil. ; 21 P B 
1919 Cr ; 62 I C 895=A I R 1919 Lah 256, 
and AIR 1914 Cal 901,'held Overruled by AIR 
1926 PCI. [P 821 Cl] 

Nazir Ahmad —for Appellant. 

V. N. Sethi for the Government Advo^ 
cate —for the Crown. 

Bhide, /.—On 3rd May 1932, a 
daring robbery was committed in the 
house of Kishen Singh, a Jat of Chak 
Jaimahvala in the Ferozepo»re dis¬ 
trict. A little before sunset four per¬ 
sons went to his house, armed with 
double barrelled guns, ^he adult male 
members of the family were ooit. Two 
of them asked Sant Ram, son of Ki- 
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shen Singh (a boy aged about 8) 
to take them to^ the held where Ki¬ 
shen Singh was working. One of the other 
two persons took his stand on the 
roof while the fourth took his stand 
near the main door and closed it. 
Kehr Singh and Chanan Singh, sons 
of Kishen Singh, who were working 
at their shop close by saw San-t Ram 
being taken by two armed men to¬ 
wards Kishan Singh’s field and sus¬ 
pecting foul play went to tlieir oum 
house. They pushed open the door 
while the culprit ’who was standing 
on guard behind it fired and shO:t 
Kehr Singh dead. Chanan Singh was 
also slightly injured and fell down 
but soon afterwards was able to run 
away. Shortly thereafter Kishen Singh 
was brought to the house and under 
threat of being shot was compelled 
to surrender the keys of his safe. The 
robbers then opened the safe and took 
the cash, currency notes, and gold 
and silver ornaments lying inside. Some 
other wooden boxes were also broken 
and some jewellery found therefrom 
was taken. The women were stripped 
of their jewellery. Kishen Singh, his 
wife, Mt. Gulabi, his son, Shcr Singh, 
and Sher Singh’s wife, Mt. Harnam 
Kaur, were beaten and subjected to 
torture by putting clothes on thein heads, 
etc., in order to compel them to dis¬ 
close infoiTination about other valuables, 
which the robbers believed to be hid¬ 
den in the house. But no such informa¬ 
tion having been obtained the cul¬ 
prits eventually departed with their 
booty. The matter was promptly re¬ 
ported toi the police the same night at 
about 1-15 a. m. Soon afterwards the 
police received information about the 
robbery of a house from two persons 
named Abdullah and Hakim Ali and of 
a marc and a camel from the havcii 
of Dhab Khusal committed on the 
same night by four armed persons; 
and from the accounts given, these 
offences also appeared to have been 
committed by the same culprits. 

Investigation proceeded and suspicion 
fell upon the present appellants and 
two other persons named Nazar Singh 
and Kehr Singh. Inder Singh and Kehr 
Singh were traced to a village in the 
Faridkot State. There was an encoun¬ 
ter between these men and the Farid¬ 
kot police in the course of which Kehr 
Singh was shot dead while Indar Singh 
was wounded in the arm. Sardara Singh 
and Nazar Singh were arrested later. 
Indar Singh, Sardara Singh, and Na¬ 
zar Singh were identified as the cul¬ 
prits who committed the robbery at 
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Chak Jaimalvs-ala by a large numl>er 
of witnesses at identilicatioii parades 
held in the presence of Magistrates 
and were eventually cliallancd. Nazar 
Singh was given the beiiertt of doubt 
and acquitted by the learned Sessions 
Judge but the present appellants were 
convi'.'tcd under Ss. 392, 452 and 302 
read wit h S. 34, Penal Code. Under 
the last section they were sentenced 
to death while under the first two 
sections they were sentenced to im¬ 
prisonment for seven years and to 
transportation for life, re5i>ectively. A 
largo number of witnesses were pro¬ 
duced on behalf of the prosecution 
and the evidence of these witnesses lias 
been classitied under nine heads and 
considered carefully by the learned 
iSessions fudge. Briefly stated, the evi¬ 
dence relates to: (a) the movements 

of the robbers immediately before the 
commission of the oft’ence in ques¬ 
tion; (b) to their identification by the 

inmates of the house and other per¬ 
sons in the village, who liad opportunity 
of seeing them; (c) to the injuries 
received by Kchr Singh, deceased, and 
otlier persons in the house; (d) to 
the subsequent movements of the cul¬ 
prits and commission of two other rob¬ 
beries by them on the same night as 
stated above; (c) to the disposal of 
the stolen property and (f) their arrest 
and recovery of guns and cartridges 
from them. The learned ^ Sessions 
Judge has subjected all this evidence 
to careful scrutiny and accepted only 
such of the evidence as he considered 
to be above all suspicion. The evi¬ 
dence thus relied upon falls mainly 
under (b), (c). (e) and (f) above 

and was held to be sufficient to bring 
home to the appellants the charges 
framed against them and they 
accordingly convicted on. the basi 
that evidence only. 


It will be sufficient confine 
sclvcs to that et-idence for the pur 
poses of this appeal as no attempt 
was made before us. to rely ou any 
erddence tvhich was rejected by the 
iSrned Sessions Judge as unworthy 
of credit. The facts tlmt a robbery 
was committed in the hou^ of Ki- 
shen Singh m the gtc^mstmices set 
forth above, that Kehr Singh, of 

Kishen Singh, was shot dead and C^- 
nan Singh, another son of ffis rias 
injured, that Kishen Singh ^."t^off’. 
Gulabi, Ms wife, his son, Sher Singh, 
Mt.Harnam ICaur, liis daughter-in-law 
were subjected to to>rture and. tliat a 
large amount of valuable property was 
taken away have been established be¬ 


yond any doubt by the evidence on 
the record and have not been disputed. 
The main question which requires care¬ 
ful consideration in this case is that 
of the identification of the culprits. 
(After discussing the evidence regard¬ 
ing this, the judgment proceeded). Af¬ 
ter carefully considering the evidence 
referred to above, I have no hesita¬ 
tion in agreeing with the learned Ses¬ 
sions Judge in holding that both the 
appellants took part in the robbery 
committed in Kishen Singh’s house on 
the evening, of 3rd May 1932. The 
convictions under Ss. 452 and 394, 
Penal Code, must, therefore be main¬ 
tained. As regards^ Indar Singh, the 
witnesses are unanimous that it was 
he who fired the shot at Kehr Singh 
wluch resulted in his death. His con¬ 
viction under S. 302, Penal Code, 
must therefore stand and the sentence 
of death passed on him^ confirmed, 
as there are no extenuating circum¬ 
stances whatever in his case. As 
regards Sardara Singh, it was urged 
that as he had gone to f^ch 
Kishen Singh and was not present when 
Kehr Singh was shot he cannot be 
held liable for the murder of Kehr 
Singh. It was contended that S. 34, 
Penal Code, would not apply as ^r- 
dara Singh was absent at the time 
of the murder and cannot therefore 
be said to have participated m the 
crime This contention appears to me 
m be clearly untenable in of 

the interpretation pjaMd upon that sec- 
ffi^on by their Lordships of the Pnvy 
Council in Barendra Knmar Ohose v 
Emperor (1). Their Lordships observed 

as follows: 

“Section 34 deals with the doing of separate acts 
similar or diverse, by several persons ; if all are 
done ia furtbcrance of a common intention, cacn 
person is liable for the result of them all, as if be 
bad dose them himself, for ‘that act’and the 
act’ in the latter part of the section must include 
the whole action covered by a criminal act in the 
first part because they refer to it.’* 

In the present instance, the com¬ 
mon intention of the culprits was ob¬ 
viously to commit robbery and in fur¬ 
therance of that intention different acts 
were committed by different persons. 
Sardara Singh had gone to fetch Ki¬ 
shen Singh for carrying out that com¬ 
mon intention while Indar Singh shot 
down Kehr Singh in furtherance ot 
the same. The decision to shoot 
Singh was no doubt taken by Indar 
Singh alone but there can be no doubt 
that it was taken in further^ce ot 
the common inte ntion. The - 

1. AIR 1925 P 0 1=86 I 0 47=26 Ct L J 43 
52 I A 50=52 Cal 197 (PC). 
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Inclar Singh apparently was to strike 
terror and disann all opposition and 
in this he succeeded; for there was 
no attempt to offer any effective resis¬ 
tance to the robbers thereafter. I can 
find nothing in the wording of S. 34 
or in the judgment of their Lordships 
in Barendra Kmnar Ghose y. Emperor 
(1), to justify the contention of the 
learned counsel that the actual presence 
tat the time of murder of a person 
charged with that ohcncc in circum¬ 
stances suck as those of the present 
. case is essential. All that the section 
seems to require is that he is one 
of the participators in the joint cri¬ 
minal action in the course of which 
the murder is committed. In the pre¬ 
sent instance there cait be no doubt that 
Sardara Singh, though temporarily ab¬ 
sent, was participating in the joint 
criminal action in the course of which 
the murder was committed. Harnani 
Singh V. Emperor y^.), on which the 
learned counsel relied, must, I think, 
be licld to be overruled in view of the 
above decision of their Lordships of 
the Priv>' Council. In Barendra Kumar 
V. Emperor (1), the learned Judge 
who decided 21 P. R. 1919 icr.) (2) 
taJees the same view of S. 34 as was 
taken in Emperor v. NirmaL Kanta Roy 
(3). but the later ruling was deli- 
nitely overruled by the decision of ihcir 
Lordsliips in Barendra Kumar v. Em¬ 
peror (1). 1 must accordingly hold that 
Sardara Singh was rightly convicted 
of murder by virtue of the provisions 
of S. 34, Penal Code. As regards the 
sentences, although Sardara Singh lias 
been held constructively liable, the fact 
tliat all the four culprits were armed with 
guns shows that they all intended to 
use them, when necessary, in furthcr- 
rance of their common object. The 
offence was of very serious character 
and there are no extenuating circum¬ 
stances as already stated. I fee. no 
adcQUitc ground for not confirming tnc 
sentence of death* I would accordingly 
dismiss both the appca.ls and connnn 
the sentences of death passed on the 
appellants. 

Currie, J .—I agree. 

dis missed . _ 

2 AIR 1919 LahT65=^62’ I C 395=20 Cr L J 635 

=21 P R 1919 Cr. ^ 

3 AIR 1914 Cal 901=24 I C 340=15 Ct L J 4G0 
=41 Cal 1072. 
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Dalip Singh, J. 

Batan Chand and others —Petitioners. 

V. 

Smail and oZ/i^rs—Opposite Parties. 
Civil Revn. Petn. No. 456 of 1933 
and Civil Appeal'No. 330 of 1933, Deci¬ 
ded on 22ad Jane 1933, from order of 
Dist. Judj'e. Jhang, D/- 16th January 
1933. 

(a) Jurisdiction—Question of fraud—Fraud. 
The Court should a Uvi»ys strain its jnrisdiotion 

where a qnestion of fraudis involved. LP 322 C 1] 

(b) Limitation Act (1908), S. 5 — Petition 
for insolvency — Provincial Insolvency Act 
(19201, S. 13. 

Section 5. Limitation Act. docs not apply to 
petitions lor insolveutv: AIll 1932 352, 

Foil. LP3.2 Gil 

(c) Transfer of Properly Act (1882)—Act 
does not apply to Punjab. 

The Transfer of Property Act docs not apply to 
the Punjal*. [L* t22 G- 1| 

Jv5^(d) Provincial Insolvency Act (1320), 
Ss. 7 and 9—Time under S. 9 runs from date 
of execution and not from date of registra¬ 
tion of the deed. 

I'eriod oi' three montlv; prescribed under S. 9 
begins to run from the date ot c.\ecution and not 
from date of registraliou of the deed. IP 822 C 2J 

J. L. Kapui — for Petitioners. 

2d. C, 2Iaha-Ja7i and Batal Lai for 

Opposite Parties. 

Judgment. —Tlie facts of this case 
arc that the creditors ot a. certain 
alleged dcbior put in an application 
for his being declared an insolvent. 
The act of insolvency alleged was a 
lease-deed or mortgage-deed e.xccut- 
ed on 11th September 1931, and re¬ 
gistered on 17th December 1931. The 
petition was put in on January 

1932. If time is reckoned from the 
date of the registration the petition 
is within time; if reckoned from the 
date of execution of the deed then 
the act of uisolvcncy was committed 
beyond the three months prescribed 
by S. 9. Insolvency Act. The trial 
Court held that the time should run 
from the date of registration. On ap¬ 
peal the learned District Judge held 
that time should run from the date 
of execution; he also held that S. 5, 
Limitation Act, did not apply to insol¬ 
vency petitions and therefore lime could 
not be extended. He therefore dismiss¬ 
ed the petition for insolvency. 

The petitioners have come in se¬ 
cond appeal and a preliminary objec¬ 
tion has been raised that no appeal 
lies The learned counsel for the ap¬ 
pellants conceded that no appeal lies. 
He wants the petition to be treated 
as a revision. As from the judgment it 
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appears that something vcre>' near a 
fraud had bccui committed by the judg- 
rnent-debtor, I allow tliis prayer though 
the learned counsel for the appellants 
did not urge it as a ground. But, 
as pointed out in various rulings, the 
Court should always strain its jurisdic- 
wiicre a ciuestion of fraud is in¬ 
volved. Coming now to the merits, the 
mst point arising for decision is whe- 
ihcr S. 5, Limitation Act, applied to 
petitions for insolvency or not. There 
IS an obiter dictum in a Dudsion Bent^ 
rulmg of this Court reported as A. 

/. /\. 1925 L<v7/. 436. On the otherhand, 
there is a Madras ruling, A. /. k. 1932 
AJaa. 352, where the matter lias been 
exhaustively discussed. I do not think 
the obiter dictum of the Division Bench 
where the point did not arise for deci¬ 
sion and was not evidently seriously 
contested, binds me, ,and the learn¬ 
ed counsel for the appellants has not 
been able to show me that the reason- 
ing in the Madras case is incorrect. 

I therefore hold that S. 5, Limitation 

Act, docs not apply to the petitions for 
insolvency. 

. The nc.xt point arising for decision 
IS whether the date of transfer should 
be the date of registration or the 
date of c.xccution. In tliis connection 
it IS necessary to bear in mind tliat 
the Transfer of Property Act does not 
apply to the Punjab and therefore rul- 
that Act, which specially pro- 
'r S. 54 that immov’able property 
of the value of Rs. 100 and upwards 
can only be transferred by registered 
instrument, liave no direct bearing in 
this province. In Mulla’s Commentary 
on the Registration Act, at p. 163 
It IS stated that the title does not 
pass until the registration, but tlieautho- 
ritics cited for this proposition are 
under the Transfer of Property Act. 

In. S. 49, Registration Act, it is pre^ 
vided that no document required to be 
registered by S. 17 shall affect any 
immovable property comprising there¬ 
in. The question therefore before me 
is whether in the Punjab where a 
vendor has an option either to effect a 
sale orally or in writing but chooses 
the second course can he be paid 
to make the transfer on the date of 
execution or should it be held that 
he does not make the transfer until 
registration is effected though by the 
operation of S. 47, Registration Act, 
after registration the transfer is ante¬ 
dated to the date of execution? The 
.point is not free from difficulty and 
it is possible to hold that where the 
vendor has exercised his choice with 
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respect to the mode of conveyance 
then by reason of S. 49, Registration Act, 
title does not pass prior to registra-' 
tion though after registration it may 
be antedated. On the other hand, 'it 
IS also possible to hold that the writ¬ 
ing is really no more than a proof 
of the transfer which is effected and 
the transfer lias taken place though 
the document itself does not prove 
the transfer and no other evidence 
can be given to prove the transfer, 
and S. 47 only recognises the fact that 
the transfer has really taken place r 
earlier. After considering the matter, 

I of opinion that on the whole 
it is correct to consider that the transfer 
has taken place on the date of execution 
but in any event for the purposes 
of S. 9 the words “makes the trans¬ 
fer” show clearly that it is the date 
of execution tliat is intended. It as 
clear that registration may be effect¬ 
ed in the absence of the vendor and 
indeed without his consent. It would 
be difficult to hold that a person who 
is not consenting can be lield to‘make 
a transfer on the date of registration. 

I therefore consider that the learn¬ 
ed District Judge was right in ,his 
decision and I dismiss the petition 
with costs. 

K.S. Petition dismissed. 
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Jai Laii and Dadip Singh, JJ. 

Firm Hashnak Mal Thakar Das — 
Pefcifcioner. 

V. 

Commissioner of Inccrme-iax^ Punjab^ 
Delhi and N. W. F. Provinces, Lahore — 
Opposite Party. 

Civil Misc. Pefcn. No. 401 of 1932, 
Decided on 5th July 1933. 

Income-tax Act (1922), Ss 9 and 66 (3) — 
Small turn spent on repairs of mortgaged 
property — Assessee not able to furnish 
particulars of income— Mandamus cannot be 
issued. 

The only question in a petition under S. 66 (3) 
was whether a small sum expended on the mort* 
gaged property was to be disallowed. The as* 
sessee was not able to give any facts about his 
income : 

Held : that as the amount was small no man* 
damus can be issued on it alone. LP 828 G 1] 

Kanshi Nath and Asa Dam Aggartval 
—for Petitioner. 

J, N. Aggarwal —for Opposite Party. 

Dalip Singh, /.—On this application, 
I am of (Opinion, after hearing the 
couiLsel for the assessee, that no i>oint 
of laW. arises except with regard to 
the question of the sum expended on' 
repairs of the mortgaged property. The 
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learned counsel however is unable to 
tell us any facts about the. income 
from this property and whether it is 
or is not ordered in the hcadinng' 
“property” in the assessment order of 
the Income-tax Officer. The sum is 
small and I would not issue a man¬ 
damus on it alone. I would point out 
only that the reason given by the 
learned Assistant Commissioner for 
disallowing the sum does not appear 
correct. I would dismiss the petition 
with costs. 

Jai Lai, J. —I agree. 

K.S. Petition dismissed. 
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Tek Chand, j. 

Gilani Shah —Appellant. 

V. 

Sant Ram and others —Respondents. 
Miac, First Appeal No. 1037 of 1932, 
Decided on 29th Juno 1933, from order 
of Diet. Judge, Shahpur, D/- 4th April 
1932 

CiviiP. C. (1908), O. 41, R. 27 — Produc¬ 
tion of additional evidence in appellate Court 
— Held on fact that additional evidence 
should be admitted. 

The appellant applied for being adjudicated an 
insolvent on the ground that be was unable to 
pay his debts and that bis liabilities exceeded his 
asset?. The application was dismissed by the 
DistHct Judge on 4th April 1932 on the ground 
that the appellant had failed to prove that he 
was unable to pay bis debts and that the squares 
which were part of his assets were worth much 
more than what the appellant bad represented 
them to be and that he had made no attempt to 
sell them or to obtain the permission of the De¬ 
puty Commissioner. He appealed to the High 
Court and along with the memorandum of appeal 
filed a copy of an order of the Deputy Commis¬ 
sioner dated 2nd June 1933 rejecting his applica¬ 
tion for permission to sell the squares for a cer¬ 
tain price. The respondents objected to the copy 
of the Deputy Commissiohet’s order being ad¬ 
mitted in evidence at this stage : 

Held : that even if this appeal were to be dis¬ 
missed as it was competent to the appellant to 
iile a fresh application for adjudication before the 
District Judge, and in the i>roceedings on that 
application to prove the fact that the Deputy 
Commissioner had refused to grant him sanction 
to sell the squares, this was a fit case in which 
the High Court should exercise its powers under 
^ 41 E. 27 and admit the copy of the order of 
the Deputy Commissioner. LP 823 C 2] 

Ghulam Mohy-ud-din —for Appellant. 
Nawal Kishore—for Respondents. ^ 

* Juds^nent .-—^The appelant, Gilapi 
Shah. appUed for bemg adjudicated^ 

insolvent on the _ ground ^t 


•S;“to"pay his“ debts aW 

liabilities amounted to " 

the petition he 


including two s 



^ets, 

been 


granted to him on horse-breeding con¬ 
ditions, were worth Rs. 5,472-4-0. The 
application, was dismissed by the learn¬ 
ed District Judge on the ground that 
the -appellant had failed to prove that 
he was un,able to pay his debts. The 
learned Judge was of opinion that the 
squares were worth much more than 
what the appellant had represented 
them to be and tliat he had made 
no attempt to sell them or to ob¬ 
tain the permission of the Deputy Com¬ 
missioner. This order was passed on 
4th April 1932. On 20th June 1932 
Gilani Shah appealed to this Court 
and along with the memorandum of ap¬ 
peal filed a copy of an order of the 
Deputy Commissioner, Sargodha. dated 
2nd June 1933, rejecting his appUca- 
iion for permission to sell the squares 
to one Muzaftar Ali Shah for Rupees 
13,000. It is contended by Mr. Ghu¬ 
lam Mohyuddin on behalf of the ap¬ 
pellant that the order of the Collector 
leaves no doubt that the squares are 


not available for the purpose ot meet¬ 


ing the appellant’s liabilities and that 
therefore an order of adjudication 
should be passed. Mr. Nawal Kishoro 
for the respondents, has objected to 
the copy of the Deputy Commissioner’s 
order being admitted in evidence at 
this stage, but after hearing him, I 
sec no force in this objection. Even 
if I were to dismiss the present ap¬ 
peal, it will be competent to the ap¬ 
pellant to file a fresh application tor 
adjudication before the District Judge, 
and in the proceedings on that • 
plication he can prove the fact th^t .the. 
Deputy Commissioner has refused 
grant him sanction to sell the 
In my opinion, this is a fit 
which this Court should 
powers under O. 41, Ci^ 

P C., and admit the . ol the 

order of the Deputy ■ 

This evidenjce hovfver is not con¬ 
clusive for the dejiBton of the case. 
It appears from the appellan,t s own 
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that grantee was prepared to 

purcha^them for Rs. 13,000. Though 
la viftv of the Deputy. Commissioner's 
Igr the squares canno.t be sold, it 
liot clear from the record whether 
rider the conditions of the grant they ^ 
cannot be leased fox a number oi-^ 
years and whether their incoih^aldng 
with other property of the @#pellant 
will not be sufficient £or"m6eting his 
Habilities.l^ In these ^cir<aimst»nces the 
^iirse for me is to remand 
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case to the District Judge for re¬ 
hearing and rc-decision after taking 
into consideration the order of the De¬ 
puty Commission-cr above referred to. 
I therefore accept tlic appeal, set 
aside tlic judgment of the learned Dis¬ 
trict Judge and remand the case to 
him for rc-hcarin.g and disposal in 
accordance with law. Court-fee on this 
appeal shall be refunded; other costs 
shall be costs in the cause. 

, Pclition dismissed. 

A. I R. 1933 Lahore 824 
.'\nDisoN aNT> Agha HAtDAg, JJ. 

ItolLi and oUiers —Plaintiffs — Appel¬ 
lants, 


V. 

Aftra and anoiho —Defendants — Res¬ 
pondents. 


Second Appeal No. 5371 of 1928, 

Decided on 29th -Tune 1933, from decree 

of Dist. Judge, Hoshiarpuv, D/- 18th July 
1928. 

Punjab Limilation (Custom) Act (1 of 1920), 
^ 7t Art. 2 (b) — Suit for declaration by 
coJatetoIs that certain adoftirn and gift by 
childless proprietor a re invalid—Declaration 
granted by trial Court and urheld by lower 
appellate Court — Second appeal in High 
Court Gift declared invalid and adoption 
question not considered on ground of want 
of certificole — Death of proprietor and suit 
for possession by reversioners is governed 
by Art. 2 (b) and not S. 7. 

A childless proprietor made an adoption and 
subsequently effected .a gift in favour of the ad¬ 
opted boy. The collaterals filed a suit for a de¬ 
claration that the adoption and gift were invalid. 
The trial Court drcrced the suit and the lower ap- 


rellate Court upheld it. In second appeal the 
Court confirmed the invalidity of the gift 
and C«clined to go into tho'question of adoption 
as therb ^vas not the requisite certificate under 
S. 41 (9)> Punjab Courts Act. On the death of 
the proprietoi, the reversioners sued for posses- 
pjon of the prc.«jerties. It was contended that 
the} had to file a^uit for declaration under S. 
•Lirm. -Act, and thennnly they could sue for pos¬ 
session : 


Agha HaJflar, J .—This appeal arises 
out of a suit for possession of certain 
lands and houses. The trial Court de¬ 
creed the plaintiffs’ claim in its en¬ 
tirety deciding all the issuer in his 
favour, but the District Judge, on ap¬ 
peal by the defendant, Atra, dismissed 
the plaintiffs’ suit on the question of 
limitation only, leaving the other points 
in the appeal before him undecided. 
Thc plaintiffs have now cojne up in 
second appeal to this Court. One Na- 
thu was a sonlcss Jat. On 28th May 
1890, he adopted the defendant, Atra, 
who was related to him as the grand¬ 
son of his father’s sister. Atra con¬ 
tinued to live with Nathu for a number 
of years and eventually, on 11th Sep¬ 
tember 1913, Nathu made a gift of 
his landed property and houses in his 
favour. On 5th February 1914, the 
then collaterals of Nathu who are now 
represented by the plaintiffs, instituted 
a suit for a declaration that the adop¬ 
tion of Atra by Nathu was invalid, 
that the gift in his favour was of 
no effect and, on the death of Na¬ 
thu, their interests as reversioners 
shall not, in any way, be affected. 
On 15ih January 1915, the trial pourt 
decreed the plaintiffs’ suit. The de¬ 
fendants went up in appeal and the 
learned District Judge, on 8th April 
1915, allowed the appeal and (Rsmissed 
the plaintiffs’ suit. The plaintiffs then 
went up in second appeal to the Chief 
Court (Civil Appeal No. 1160 of 
1915) and, on 31st May 1918, a 
Division Bench of that Court set aside 
the decision of the lower appellate 
Court and remanded the case for the 
decision of the case on the merits. 
The case accordingly came befoire the 
District Judge for decision and he 
held that the gift in favour of the 
defendant, Atra,' by Nathu was not 
valid. 

He also recorded a finding that 


Held ; that the decision of the lower appellate 

court regarding adoption Vad become final that 

the reversioners bad already the declaration both 
fis regards adoption and gift Knd that their suit 
"as governed by Art. 2 (b) and not by S. T : 

Held further : ihti.iy the principle that if there 
are several points before a Court of appeal and 
that Court chooses to dfcide the appeal on a-cer¬ 
tain point, leaving the other points undecided, 
then the question involved in those other points 
remains 02 )en and would not be subject to the 
rule of res judicata and it would be open to the 
parties to re-^gitalo such questions as have been 
left undecided, did not apply to the present case. 

tPS25 G 1. 2] 

Padri —for Appellants. 

4sa Bfn Aggartval for J. N. Angarxcal 
and J. N. Argarwal —for Respondents. 


the adoption of Atra by Nathu was 
ineffectual and the rights of rever¬ 
sioners would not, in any way, be affect¬ 
ed, on the death oi Nathu. On these 
findings the appeal by. the defendants, 
Nathu and Atra, was dismissed and 
the decree of the trial Court was up¬ 
held. This was 10th January 1919. 
Against this decision there was a se¬ 
cond appeal (Civil Appeal No. 866 
of 1919) to the High Court and the 
decision is to be found reported as 
Nathu V. Batwa (1). The learned 
Judges held that the gift in favour of 
Atta was not valid under the COs- 
tomary Law applicable to the parties . 
1. A1EM922 Lah 425=69 I C 607=3 Lah 344. 
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On the question of adoption they found 
that they could not go into the matter 
because the dcfcnclants-api>elIaTUs did 
not produce a certificate regarding the 
question of adoption from the District 
Judge, as required by S. 41 (3), Pun¬ 
jab Courts Act. 

In August 1925, Nathu died and 
the plaintilTs, who are his reversioners, 
instituted the px'esent suit for po^sscs- 
sion on 22nd ^ptember 1926. A num¬ 
ber of issues were raised, but we are 
primarily concerned in this appeal with 
the plea of limitation- The ciucstion 
of Umitatio,n is governed by the Pun¬ 
jab Limitation (Custom) Act (I-ocal 
Act 1 of 1920). The learned counsel 
for the appellants has argued that, so 
far as the land in suit is concerned, 
the case falls within the purvic’.v of 
Art. 2 (b) of the Schedule attached 
to the Punjab Limilalion (Custom) Act, 
and as regards the houses, the case 
comes under Art. 4 (b) of the said 
Act. His argument is that in the liti¬ 
gation which termiirated with the judg¬ 
ment of Mr. Kennaway and affirmed 
by the High Court in Nathu v. Bakina 
(1), his clients liad already obtained 
a declaration declaring the gift as well 
as the adoption of the defendant in¬ 
valid and hence there was nothing left 
for them on the death of Nathu ex¬ 
cept to bring a suit for possession, 
as they had done. This argument seems 
to be well-founded. On a pcrsual of the 
judgment of Mr. Kennaway it appears 
that the learned Judge liad decided the 
question of the validity of the gift 
against the defendants and in doing 
so he had recorded findings which 
clearly show that, in his opinion, tlie 
adoption of Atra by Nathu was not 
valid under the Customary Law. I am 
quite familiar with the well-recognised 
rule of law which has been laid down 
in a number of decisions, that, if there 
are several points before a Court of 
appeal and that Court chooses to de¬ 
cide the appeal on a certain point, 
leaving the other points luidecided, 
then the question involved in those 
other points remains open and woidd 
not be subject to the rule of res ju¬ 
dicata and would be open to the parties 
to re-agitate such questions as have 
been left undecided. That prmciple 
does not apply to- the present case. 

The High Court decided the ques¬ 
tion of the validity of the gift which 
was legitimately before it but as re¬ 
gards the question of ^ adoption it 
J precluded from going into 
i^'^quisite certificate under*'S. 41 (3), 
“ jab Courts Act, was forthcoming. 



This certificate admittedly was * not 
forthcoming and therefore it was be¬ 
yond the power and jurisdiction of the 
High Court to take up the question of 
adoption and give a decision upon it. 
Tliis being so, tlie decision of Mr. 
Kennaway, on the qucstioin of adoption 
becomes final and it is binding upon 
the parlies. The position therefore is 
that the plaintiffs have already got a 
declaration in their favour both on 
the question cif adoption as well as 
the gift and it is futile to argue that 
under the provisions of S. 7. Pun¬ 
jab Limitation (Custom) Act, it was 
incumbent upon the plaintift's to bring 
a suit for a declaratiojii and, after ob¬ 
taining that declaration, to file a suit 
for pO:Ssession. Such a suit would be 
obviously misconceived and no Court 
of Justice would entertain it in view 
of the previous declarations which have 
already been granted. The result there¬ 
fore is that the declaratio-n having been 
obtained by the plaintiffs they were 
fully entitled to bring the present suit, 
which is certainly within the period pres-i 
ciibcd by the Schedule attached to the! 
Punjab Limitation (Custom) Act. In 
this view, I would allow the appeal 
and set aside the decision Oif the learn¬ 
ed Judge of the lower appellate Court. 

Mr. Jagan Nath Aggarwal, who ap¬ 
peared on behalf of the respondents, 
urged that it would be necessary to 
order a remand in view of the fact 
that the learned Judge of the lower 
appellate Court has refrained from re¬ 
cording any findbig on issue No. 3 
which is to be found at p. 6 of 
the paper book. There is substance in 
this objection, but'Mr. Badri Das has 
offered to pay a sum of Rs. 300 
to Mr. Jagan Nath’s client, Atra in 
full satisfaction, o-f any amount wliich 
might be due to him in respect of 
any sum which he might have paid for 
the redemption of any portion of the 
properly in suit. Mr. Jagan Nath Ag¬ 
garwal has accepted the offer of Mr. 
Badri Das. This being so, it is not 
necessary to order any remand for the 
trial of this issue by the lower ap¬ 
pellate Court. It is agreed that there 
is no other issue which is *of any 
importance for the purpose of the case. 
The appellants would pay to the res¬ 
pondent, Atra a sum of Rs. 300. The 
order as to costs made by the learned 
Judge of the lower appellate Court 
shall stand. Tire plaintiffs-appelLants 
shall be entitled to deduct the amount 
of costs of this appeal, which are here¬ 
by allowed’*^ to them against the de¬ 
fendant-respondent, Atra, from 
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sum.'of Rs. 300 and to pay the balance 
to him before they obtain possession. 
Having regard to the decision record¬ 
ed above, the cross-objections fail and 
are hereby dismissed but without costs. 

Addison, J. —I agree. 

K.s. A-ppeal allowed. 

A I. R. 1933 Lahore 826 

Tek Chand, J. 

Hira Lal —Judgment-debtor — Appel¬ 
lant. 

V. 

Mohan Devi —Decree-holder—Res¬ 
pondent. 

Miae. First Appeal No. 956 of 1932, 
Decided on 2Sth June 1933, from order 
of First Class Sub-Judge, Lahore. 

(a) Civil P. C. (1908), O. 21, R. 22— Notice 
to judgment-debtor under O. 21. R. 22 — 
Judgment-debtor’s objection as to decree* 
holder's right to execute decree overruled — 
Subsequent objection by judgment-debtor as 
to mode of execution of decree is not barred 
by res judicata—Civil P. C. (1908), S. 11. 

The object of the notice issued uuder O. 21, 
B. 22 is to give the person, against whom exe* 
•cution is taken, an opportunity to urge objections 
as to the maintainability of the execution applica* 
tion and to prevent his being taken by surprise 
after the lapse of two years or more from the date 
•of the decree. While raising such objections, he 
is obviously not bound to raise ail other points, 
which might exist against the particular mode in 
which execution is sought. Hence where a judg¬ 
ment-debtor’s objection as to decree-holder’s right 
to maintain execution application is overruled, be 
is not debarred by res judicata from objecting to 
the mode of execution sought subsequently : 
AIR 1915 A«341 and AIR 1928 A/ai 746, Ref. 

LP 827 C 1] 

(b) Hindu Law— Maintenance — Mainten¬ 
ance made charge over house and decree-hol¬ 
der entitled only to proceed asai>>st such 
property for maintenance — Appointment of 
receiver is desirable for paying arrears and 
ensuring punctual payment of maintenance 
—Civil P. C. (1908), O. 40, R. 1. 

Where under a decree for maintenance the de¬ 
cree-holder is entitled only to proceed against a 
Louse which has been made a charge for payment 
of maintenance and the maintenance is allowed 
to fall in arrears it is highly desirable to appoint 
a receiver for paying off arrears as well as for 
•ensuring punctual payment of maintenance in 
future. LP 827 C 1] 

Shamair Chand —for Appellant, 

Ajit Bam —for Respondent. 

Judgment. —Civil Appeals Nos. 956 
and 957 of 1932 arise out of pro¬ 
ceedings in, oxecifltion of a decree and 
may be disposed of together. The par¬ 
ties are husband and wife who do 
not appear to have been on good 
terms for somo time. In 1922 two* 
suits were instit;uted, one by the hus-* 
t>and, Hira Lal, for restitution of con- 


* 

jugal rights, and the other by the 
wife, Mt. Mohan Devi, for recovery 
of maintenance. Both suits were re¬ 
ferred to arbitration and on 4th March 
1923 the arbitrator gave hjs award, 
allowing Mt. Mohan Devi maintenance 
at the rate of Rs. 50 per month from 
1st August 1922, and making this and 
future maintenaTice a charge on a' 
house belonging to> th^ husband. A de¬ 
cree in accordance with the award 
was passed on 29th January 1924. 
The husband appears to have paid 
maintenance for some years at the 
rate decreed, but he neglected to do 
so fojr some months before the pre¬ 
sent proceedings started. Accoadingly 
the wife took out execution ot the 
decree and prayed for attachment of 
the movable property^ o*f the judg¬ 
ment-debtor and for his arrest. A i^- 
tice under O. 21, R. 22, Civil P. C., 
was issued to the judgment-debtor to 
show cause why the decree should 
not be executed against him. Ho 
peared in answer to this n^ice ana- 
stated that the decree could not oe 
executed, as the decree-holder iiAa 
waived her right to receive mainte 
nance which has been granted fo 
by the decree. On 24th February 1933, 
the executing Court held that the al¬ 
leged waiver had not been projved 
and that the execution could proceed. 
A few days after, warrants for the 
arrest of the judgment-debtor and 
attachment of his movable 
were issued, but he objected that the 
decree, having created a charge on 
the house in Ram Gall for the main¬ 
tenance of the decree-holder, it was 
not competent to the decree-holder to 
proceed against him personally or 
against the other proii>erty belonging' 
to him. The learned Subordinate Judge 
has overruled this objection in limini 
on the short ground that the plea 
is barred by res judicata by reason* 
of the fact that the objection w^ not 

raised by the judgment-debtor when he 
appeared to show cause on the notice 
which had been issued under U, 21, 
R. 22, Civil P. C. Against this order 
the judgment-debtor has preferred artf 
appeal to this Court (Civil Appeal' 
Mrt nf 1932). 


. The decree-holder had applied to* 
the lower Court for appointment of 
a receiver to realize the rent of the 
house ogi which her mainitenance had 
been charged in the decree, and out 
of the amo*unt so realized to pay 
Rs. 50 p. m., as well as the arrears- 
of maintenance which are stated to 
amount to over Rs. 1,200. The lower 
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iCourt has rejected this application al-* 
so, and the decroc-ho.lder has ap¬ 
pealed to this Court (Civil Appeal 957 
of 1932). In my opinion, the conten¬ 
tion of the , judgment-dehtor that his 
plea is not barred by the rule of 
res judicata is well-founded and his 
appeal must succeed. There is a con-* 
flict of opinion as to whether the 
principle underlying Explanation 4 to 
S. 11 is applicable at all to execu¬ 
tion proceedings, but it is not ne¬ 
cessary to decide that point for the 
purposes of this application. It will 
suffice to say that the object of the no¬ 
tice issued under O. 21, R. 22 is 
to giv’e the person, against whom exe¬ 
cution is taken, an opportunity to urge 
objections as to the maintainability of 
the execution application and to pre¬ 
vent his being taken by surprise af¬ 
ter the lapse of two years or more 
from the date of the decree. 

While raising such objections, he 
is obviously not bound to raise all 
other points, which might exist against 
the particular mode in which execu¬ 
tion is sought: cf. Kai-Vetn Singh v. 
Jagan Prasad (1) and A. I. R. 1928 
'Mad. 746. In my opinion, the ground 
on which the learned Judge has shut 
out the plea is noit sound and the 
judgment-debtor’s appeal must be ac¬ 
cepted, the order, appealed against, 
set aside and the case remanded for 
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maintenance in future, without forcing r 
her to take out execution every month.' 

I accept both the appeals, set aside 
the orders of the Court below and re¬ 
mand the case to it for rehearing and 
redccision in accordance with the fore¬ 
going remarks. Having regard to. all 
the circumstances, I leave the parties 
in both appeals to bear their own 
costs in tills Court. 

K.S. Appeal accepted. 

A. I. R. 1933 Lahore 827 

JaiLaland Dalip Singh, JJ. 

Piyare Lai and others — Assessees — 
Petitioners. 

V. 

Covimissioner of Income.tax—OpposMa 
Party. 

Civil Misc. Petu. No. 182 of 1932, 
Decided on 3rd July 1933, from order of 

Income-tax Commissioner, Punjab. 

(a) Income-tax Act (1922), S. 25-A—In* 
come*tax officer can decide question as to 
dissolution or existence cf joint'famiJy — 
Hindu Law—Partition. 

The dissolution or existence of a joint Hindu 
family depends on the intention of the members 
thereof aud is a question of fact. It is therefore 
open to the income-ta.x officer to decide on the 
facts whether the intention to dissolve is present 
or absent : AIR 1932 Lah 675, Rel on. 

IP 827 C 2 ; P 629 C 1] 

(b) Income-tax Act (1922), S. 66(3)—Find¬ 
ing of fact 


decision of the objection on the me¬ 
rits. In this connectiOin the learned 
Judge will determine inter alia whe¬ 
ther the mere fact that the decree 


created a charge on the house for 
the due payment of the maintenance 
took away from the wife her ordi¬ 
nary right under the Hindu Law to 
claim maintenance personally from the 
husband. In view of my decision on 
the judgmentrdebtor’s appeal, the de¬ 
cree-holder’s application for the ap¬ 
pointment o,f a receiver should be kept 
pending till the lower Court has come 
to a final decision on the objections 
raised by the judgment-debtor. If the 
Court finds that the decree-hojder is 
entitled to proceed against the per¬ 
son and property of the judgment- 
debtor no occasion for the appointment 
' of a receiver sliall arise. If, on the 


other hand, it is held under the de¬ 
cree, that the decree-holder pro¬ 

ceed only against the house in Ram 
. -Gali for payment of her maintenance 
then, it will b^e highly desirable to 
Appoint a receiver for the purpose of 
Joying off the arrears as well as fox 
j^S^uring r.punctual payment of the 

U15 AU 841=30 I C 623=37 All 539. ~ 




Tho High Court cannot enter into a finding of 
fact arrived at bv the Income-tax officer, 

LP 828 C1) 

(c) Income-tax Act (1922), Se. 25-A and 
26-A—Joint Hindu family cannot be regis¬ 
tered under S. 26-A as there is no firm in 
existence. 

The very definition of “firm” involves the 
idea of contractual relationship between several 
persons and when the finding of fact of the In* 
come-tax Officer is that there is no contractual re¬ 
lationship between these persons but the relation 
ship between them is that of a joint Hindu 
family relationship based on a status and not on 
contract there is no firm In existence which he 
could possibly register under the provisions of 
B. 2C-A. LP S28 C 1] 

Shamair Chand —for Petitioners. 

J, N, Aggarwal—iot Opposite Parties, 


Dalip Singh, J .—Only two points of 
law have been raised before us by 
the learned counsel for the petitioner. 
Firstly he contends that the Income- 
tax Officer had no power in the face 


of register D to hold that the family! 
had not separated. It seems to me how-> 
ever that this is a question of fact 
for, as held by the Privy Council, the 
dissolution or existence of a joint Hindu 
family dei>ends on the intention of the 
members thereof. It was, thereforaifi 
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iopcn to the Income-tax Officer to de- 
I cide oi'. the facts that the intention to 
dissolve tvas present .or absent. He 
has lield tliat it was absent and tliat 
therefore tlterc was n.o dissolution and 
this is a finding of fact into which 
we cannot entire. Jattushah Nathii Shah 
V. ('nnimr of Income-tax (1), also 
supports me in this conclusion. 

7'hc next point contended by the 
learned counsel for the petitioner was 
that S. 26-A is independent of S. 
25-.A, and as the Income tax Officer was 
faced ^vith an instrument he had no 
'.‘Ption but to register the firm as such. 

I But the very definition of “firm” in¬ 
volves the idea of contractual relation¬ 
ship between several persons and when 
the finding of fact of the Income-tax 
Officer was that there was no c.on- 
tractual relationship between these per¬ 
sons but the relationship between them 
was that of a joint Hindu family, tliat 
is a relationship based on a status 
and not on contract, there was no firm 
,in existence which he could possibly 
register under the provisions of S. 26- 
‘♦•A, I therefore see mo point of law 
that the Commissioner should be asked 
to refer and I would dismiss this peti¬ 
tion with costs. 

Jai Lai, J .—I agree. 

K.S. Petition dismissed. 

1. A [ R 1932 Liih 575=138 I C 187=14 Lah 
134. 

A. 1. R. 1933 Lahore 828 
Addison and Agha Haidar, JJ. 
Gohind Singh and o//iers—Appellants. 

V. 

Managing Committee ofGurdwaras and 
others —Respondents. 

First Appeal No 795 of 1931, De¬ 
cided on 11th July 1933, from decree of 
Disb. Judge, Amritsar, D/- 23rd February 
1931. 

(a) Punjab Sikh Gurudwaras Act (8 of 
1925), Ss. 5 (3) ond 2S—Publication of notifi¬ 
cation under S. 5 (3). 

The publication of notificatioa under S. 5 (3) 
is couclusive proof of the fact that no claim was 
made. LP 828 C 21 

(b) Punjab Sikh Gurudwaras Act (8 of 
1925). S. 3—Service of notice on person in 
full physical possession is proper service. 

Service of notice on the persen who is io full 
physical and lawful pos'Cssion is proper service 
within the meaning of S. 3 even 'thongb the real 
owner? are some other persons. [P 829 C 1] 

(c) Punjab Sikh Gurudwaras Act (8 of 
1925), S. 30 (ii), Prov. 1—Applicability. 

If claimant could have found out that c-rtain 

« 

property is entered in list by exercise of^diligence,- 
S. 30 (ii), Prov I has uo application. 

[P 829 C 1] 


Gohind Ram Khanna, Ajit Ram and 
Hem Raj Mahajan —for Appellants. 

Charan Singh —for Respondents. 

Addison, /.—This is a. suit under 
S. 28, Sikh Gurdwaras ' Act, by th& 
rnanaging committee of most of the 
Gurdw'aras within the area of the Mu¬ 
nicipal Committee of Amritsar, against 
Gurbakhsh Singh, Gobind Singh and 
others, for possession of a bunga at¬ 
tached to the Golden Temple, Amritsar. 

Under 'S. 20 (3) of the Act a 
list Avas prepared of all rights, titles^ 
and interests in immovable properties, 
inclusive of the Gurd^\’'ara itself, and 
in part four of this list [sec from 
(1)] was included the bunga in question. 
As contemplated by S. 3 (1) of tho 
Act, the name of the person in pos¬ 
session of the bunga was also given. 
His name is Gurbakhsh Singh, defen¬ 
dant 1. Under S. 3 (3) of the Act 
the Local Government sent by regis¬ 
tered post a I notice of the claim 
to this Gurbakhsh Singh. No claim 
was made with respect to the bun- 
ga within the prescribed period and 
accordingly under S. 5 (3) pf the Act 
a notification was issued to the effect 
that no claim had been made by any¬ 
one regarding it. The publication of 
this notification is conclusive proof of| 
the fact that no claim was made. S. 28 
of the Act, lays down that where ’ 
a notification has issued imder S. 5 
(3), the committee of the gurdw^afa 
may sue on behalf of the gurdwara 
for possession of the property speci¬ 
fied in the notification. This suit Was 
brought and it has been decreed. De¬ 
fendants have appealed. 

It was argued before us that notice 
v/as not given under S. 3 (3) to 

the persons in possession, that is, it 
was contended before us that Gur- 
bukhsh Singh was not in possession. 
Apparently, the descendants of the per¬ 
sons who built the bunga within the 
precincts of the Golden Temple are 
Gobind Singh, etc., that is, 
the defendants other than Gur¬ 
bakhsh Singh, but to the outward 
World Gurbakhsh Singh alone w'as in 
possession. The other defendants gave 
him a lease which is dated 4th January 
1917. He paid no rent; he was ta 
look after the bimga entirely, see t<y 
its repairs and have it whitewash^. 
Gurbakhsh Singh as a witness denied 
that he received notice but this is 
no longer in dispute as counsel for 
the appellants did not contend that 
notice had not been served upon him. 
Further, Gurbakhsh Singh as a wit¬ 
ness admitted that his tivo sons used 
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to' live with him in this bunfca- and 
that he had his own private Granth 
Sahib inside the building. On the 
other hand» Ganga Singh, the miikh- 
tariam of the Gurdwara Committee, 
lias stated tliat he had no knowledge 
that the bimga was under the con¬ 
trol iOf any other person. From 1922 
up to the time wlien n*otice was is¬ 
sued he knew of nobody connected 
^vith the bunga except Gurbakhsh 
Singh. He has stated that he was 
greatly surprised when Gurbakhsh 
Singh told liim that he had niade 
over the notice he had received from 
the Local Governmeriit to the real 
owners. 


In these circumstances it seems to 
me that the provisions of S. 3 have 
been strictly carried out. It was en¬ 
acted in that section tliat_ the name 
of the person in possession should 
be given and that he should served 
with notice. This was in order to 
get over the difficulty of finding in¬ 
numerable groups of owners. Gur¬ 
bakhsh Singh was in full physical and 
lawful possession of the bunga and 
service upon him was proper scr\dcc 
within the meaning of S. 3. Nor can 
it be said that in this case the first 
proviso to S. 30 (2) of the Act, can 
be applied. This proviso runs as fol- 
^ lows: 

“Provided that in the c.-ise o! a claim that 
might have been made under the provisions of 
S. 6 or S. 10, the Court need not so decide, if it is 
satisfied that the failure to make tte claim was 
owing to the fact that the person who might have 
made the claim either had no knowledge of the 
existence of the right, title or interest that he 
might have so claimed or had no knowledge of 
the fact that the right, title or interest had been 
included in a list published under the provisions 
of sub S (2), S. 3 or sub-S. (3),S. 7 and could not, 
by the exercise of reasonable diligence, have come 
to know of the existence of such right, title or in¬ 
terest, or of the fact that such right, title or in¬ 
terest, wa 9 so included.” 




-r 

fy 


The defendants other than Gur¬ 
bakhsh were entered as in possession 
of 31 kanals 17 marlas of land and 
a muafi in the same list (though in 
different parts thereof) as the list in 
which the bunga was entered. There 
was an entry as regards the muafi and 
as regards the land in the revenue pa¬ 
pers so that witli a respect vto them 
the defendants other than Gurbakhsh 
Singh were given notice under S. 3 
of the Act, and a complete list was 
sent to them, in which of course the 
bunga was also entered. They knew 
that action had been taken as fe- 
)fds all lands, muafis, and bungas 
to the Golden Temple. It is 



true that they only directly received 
notice with respect to the muiiti and 
the land but if tlicy luid exercised 
any diligence at all they would have 
seen that the bunga was entered in 
the list. This is apart from the fact 
tliat proper notice was given as regards 
the bunga to Gurbald^sh Singh who 
was in lawful and physical possession. 
In my judgment, it cannot be said 
in this case that the defendants other 
than Gurbakhsh Singh could not by 
the exercise of reasonable diligence 
have come to know of the existence 
of the fact that tliis bunga liad been 
notified. They are thus not entitled 
to claim any indulgence. 

For the reasons, ^ given, I would 
dismiss the appeal with co%ts. 

Asha Haidar, J .—I agree. 

K.s. Appeal dismissed. 
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Jai Lal and Dalip Singh, JJ. 
Haveli Shah and another —Assessees 
Potitionevs. 


v. 

Commissioner of Income faa:—Opposite 

Civil Eef. No. 7 of 1932, Decided on 
4th July 1933, from decision of Commis¬ 
sioner of Income-tax, Punjab, Delhi and 
N. W. F. Province, D/- 27th February 
1932. 

Income-tax Act (1922), S. 9— Annual value 
of building — Finding is one of fact which 
cannot be interfered with. 

In estimating or arriving at a decision as to the 
annual value of building the Income-tax Officer 
is entitled to take into account the actual sum 
expended in the erection of the building. The 
finding of the Income-tax Officer is one of fact 
with which the High Court cannot interfere. 

LP 829 C 21 


L. Turi—iov Petitioners. 

/. N. Aggarwal~ior Opposite Party. 


Order .—The only point for deci¬ 
sion in this reference is v/hether in 
estimating or arriving at a decision 
as to the annual value of the building 
the Income-tax Officer is entitled to 
take into account the actual sum ex¬ 
pended in the erection of the build¬ 
ing. Though a rem.ote consideration, 
we do not think it can be called 
an irrelevant consideration and this be¬ 
ing so, the finding becoim^s a finding 
of fact tvith wliich we cannot interfere. 
We therefore answer the questiom re¬ 
ferred in the affinnative. No order as 


to costs. 
K.S. 


Question 



anstoered. 
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Dalip Singh, J. 

Dulla —Defendant—Appellant. 

V. 

SaiidJii and others — Plaintiffs Res- 
pondenta. 

Second Appeal No. 468 of 1932, De¬ 
cided on 23rd June 1933, frona decree of 

Dist. Judge, Jullundur, D/- 4th February 

1932. ^ 

Execution Sale—Decree-holder mentioning 

existence of encumbrance over 
property found by Court to be subsisting — 
Judgment-debtor not challenging this finding 
—Sale of property and payment of money by 
auction-purchaser to mortgagees — Suit by 
judgment debtor against decree-holder and 
auction-purchaser for return of money paid 
to mortgagees alleging mortgage was time- 
barred — Judgment-debtor is not entitled to 
succeed. 

D brought a suit against S for an injunction. 
Certain persons alleging they were mortgagees of 
the property with reference to which the injunc¬ 
tion was sought applied to bs made parties. This 
was allowed and the trial Court dismissed the 
suit but found that the mortgage existed On 
appeal the appellate Court decreed the suit. 
Nothing was .stated about ths mortgage. 5 then 
appe.aled to the High Cou*t, but the appeal was 
dismissed and no objection was taken by him as 
to the existence of the mortgage. D executed 
this decree for costs and attached the bouse of S 
and brought it to sale* He mentiooed the encum- 
brance which bad been pleaded by the mortga¬ 
gees. .$ objected in various petitions that there 
w.as no such mortgage subsisting. No decision 
was given by the executing Court and the sale 
was held suojeeb to the encumbrance. The sale 
of the equity of redemption which had been sold 
was confirmed in favour of the auction-purchaser 
who paid off the mortgagees, S brought a suit in 
which he pleaded that the mortgage was time- 
barred and sued the auction-purchaser, the de¬ 
cree holder and the mortgagees for return of the 
mone}* paid to the mortgagees by the auction- 
purchaser. The trial Court dismissed the suit. 

On appeal the District Judge dismissed the ap¬ 
peal as against the mbrfgagees but decreed it as 
against the auction-purchaser in the second in¬ 
stance holding that the decree-holder had caused 
all this trouble by notifying the encumbrance 
and that the auction-purchaser had wrongly paid 
the mortgagees out of Court instead of depositing 
the mortgage encumbrance in Court and he also 
therefore was liable to the judgment-debtor : 

Held : that as the decree-holder was faced with 
the finding of the trial Court that there was a 
subsisting mortgage and which had never been 
chillcnged subsequently, he was not acting impro¬ 
perly in notifying the execution Court of the 
existence of this encumbrance and that he was 
not to be blamed in the matter : 

Held turther : as regards the auction-purchaser 
that he had purchased the right,title and interest of 
the judgment-debtor which theCourtt bought tolbe 
only the equity of redemption and that there was 
^ connection between the auction-purchaser and 
the,mortgagor of property sold by Court decree 


w-hich could entitle the mortgagor to demand nofc 
the property from the auction-purchaser but de- 
rnand the amount of the mortgage which was 

outstanding: 

27 All 07 {F B), not Foil, [p $31 Clj 


Shamair Chand —for Appellant;. 

Barkat Ali^ J. D. Kapur and Ratan 
Dal for Dt. D. Anand —for Respondents. 


Judgment. —The facts of this case 
are not in dispute before me. Dulla 
brought a suit against Sandhi for an 
injunction. Certain persons alleging 
they were mortgagees of the property 
AN'ith reference to which the injunction 
\yas sought applied to be made par¬ 
ties. This ^yas allowed and the trial 
Court dismissed the suit but found 
that the mortgage e.xisted. On appeal 
the appellate Court decreed the suit. 
Nothing was stated about the mort¬ 
gage. Sandhi then appealed to the High 
Court but the appeal was dismissed 
and no objection was taken by him 
as to the existence of the mortgage. 
Dulla executed this decree for costs 
and attached the house of Sandhi and 
brought it to sale. He mentioned the 
encumbrance which had been pleaded 
by the mortgagees. Sandhi objected 
in various petitions that there was no 
such mortgage subsisting. No decision 
was given by the executing Court and 
the sale was held subject to the en¬ 
cumbrance. An objection was taken un¬ 
der O. 21, R. 90 in which the objec¬ 
tion was again taken along with others 
that the mortgage no longer subsist¬ 
ed. It was decided against Sandhi and 
he appealed in some wrong Court and 
the appeal was dismissed. The sale of 
the equity of redemption which had 
been sold was confirmed in favour of 
Labhu Ram, purchaser, for Rs. 440. 
He paid Rs. 440 into Court and he 
paid a sum of Rs. 586 to the mort¬ 
gagees and produces a receipt for the 
saiTiic. Sandhi brought a suit in which 
after stating the facts he pleaded that 
the mortgage was time-barred and sued 
the auction-purchaser, the decree-hol- • 
der and the mortgagees for return of 
the money paid to the mortgagees by 
the auction-purchaser. The trial Court 
dismissed the suit. On appeal the lear¬ 
ned Judge dismissed the appeal as 
against the mortgagees but decreed 
it as against the auction-purchaser in 
the second instance holding that the 
decree-holder had caused all this 
trouble by notifying the encumbrance 
and that the auction-purchaser had 
wrongly paid the mortgagees out of 
Court • instead of depositing the mort¬ 
gage encumbrance in Court 
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and he also therefox'e was lia- 
able. to the judgment-debtor. 

I am quite unable to see how the 
Court arrived at this conclusion. The 
decree-holder was faced with the find¬ 
ing of^ the trial Court that there was 
a subsisting mortgage and as pointed 
out this finding had never been clial- 
lenged subsequently. He was therefore 
not acting improperly in notifying the 
executing Court of the existence of 
this encumbrance. The judgment-debtor, 
if he wished to contend that no such 
encurbrance existed, could luave come 
before the executing Court as he did 
and on the refusal of the Court to 
decide this point he might have ap¬ 
pealed or taken any other step as he 
might have been advised. He might 
also have pleaded this subsequently in 
appeal under O. 21, R. 90, which 
he did not do. In any event, I do 
not see how the decree-holder was to 
blame in the matter at all. 


So far as the auction-purchaser is 
concerned; he bought the right, title 
and interest of the judgment-debtor 
subject to an encumbrance. The learned 
counsel for the respondents contends 
that all that the Court sold was ithe 


equity of redemption and not the right, 
title and interest of the judgment-deb¬ 
tor. But it is clear enough that the 
Court thought that the equity of re¬ 
demption was all the right, title and 
interest that the judgment-debtor pos¬ 
sessed in the property at the time. 
I do not see how the fact that he 
has paid the mortgagees or that he 
has not paid the mortgagees has 
anything to do with the question which 
is whether the judgment-debtor can 
demand the amount of the mortgage 
from the auction-purchaser. The only 
case cited on the point is Inayat Singh 
V. Izzat Unnissa Begam (1), a Full 
Bench decision, but in that case where 
the decree-holder and the auction-pur¬ 
chaser were one and the same and the 
notification of the encumbrance was 
due to the action of the decree-hol¬ 
der-auction-purchaser, two Judges of 
the Allahabad High Court held tliat 
the decree-holder was estopped from 
refusing to pay the encumbrance 
amount to the judgment-debtor and one 
Judge furthej* proceeded to draw a 
.distinction between the equity of re¬ 
demption and the right, title and in- 
terst of the judgment-debtor which the 
learned counsel for the respondents has 
also drawn. I am ‘tmable to follow 
either ground for the ded^n. .1 can¬ 
not see how there i s any - estoppel in 
iril904) 27 97=P(I0S4) A w N 174 (FB). 



the present case, where admittedly the 
decree-holder and the auction-purclia- 
ser are not one and the same and 
the learned counsel concedes tliat this 
ground does not apply. So far as the 
other ground is concerned, it seems 
to me to be based on a misappre¬ 
hension. with due deference to tile, 
learned Judges who expressed that ' 
view. There is no connection between ' 
an auction-purchaser and the mort¬ 
gagor of property solid by the Court 
decree which could entitle the mort¬ 
gagor to demand not the property 
from the auction-purchaser but demand 
the amount of Ahe mortgage which 
was alleged at the time of the sale 
to 6e outstanding, 

I therefore accept the appeal and 

dismiss the pl-aimiff’s suit with—costs’- 

throughout. — • - . - 

K.S. S* ^ 

-ViikM 0>urt, 

A. I. R. Ktshmir. 

Tek Chand, J. 

Hans Raj —Judgment.dobtor— Appel¬ 
lant. 


V. 

Ram Rakhi and another — Decree-hol¬ 
ders—Respondents. ' 

Misc. First Appeal No. 429 of 1933, 
Decided on 23rd June* 1933, from order 
of Senior Sub-Judge, Ferozepore, D/- 
19th January 1933. 


(a) Mortgage—Suit to enforce mortgage re¬ 
ferred to arbitration — Award and decree 
thereon giving decree-holder choice of re¬ 
alizing amount from mortgaged properly or 
any other immovable property of judgment- 
debtor — Decree-holder can validly proceed 
against property other than mortgaged one. 

A suit to enforce a mortgage was settled by 
arbitration, and in the award and the decree- 
which followed thereon, the decree-holder was 
given the choice of realizing the amount due 
either from the mortgaged lands or any other im¬ 
movable property of the judgment-debtor : 

Held : that the decree-holder was within his 
rights in proceeding against the property other 
than that which had been originally mortgaged. 

[p 832 c ii: 

(b) Civil P. C. (1908), O. 21, R. 2-Decree 
providing that produce of land if realized by 
decree-holder to be adjusted towards inter¬ 
est—O. 21, R. 2 baa no application. 

A decree provided that the produce of the 
land, if realized by the decree-holder, should be 
adjusted towards interest. The judgment-debtor 
contended that the Court had refused to give- 
credit to him for produce alleged to have been^ 
harvested by decree-holder : 

Held t that O. 21, R. 2 had no application 
the facts of the case and that this matter si 
be inquired into by the executing Court atti 
propriate orders passed thereon. LP 
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Naival Kishore —for Appellant. 

J. Tj. Kapio —for Respondents. 

.—At the preliminary hear¬ 
ing of this case c'ounsel for the ap- 
pcilaiit staled that a warrant for the 
arvert of the judgment-debtor had been 
issued by the executing Court. The rc- 
<'ord ‘of the case however shows that 
tliis statement is incorrect and was 
apparently made on wrong instructions 
givcTi by the appellant to his counsel. 
'The principal ground on which the ap¬ 
peal was admitted therefore fails. 1 he 
next contcnli-on raised was that the 
suit having been brought to enforce a 
mortgage, the decree-holder should 
have first brought the mortgaged pro¬ 
perty to sale and if the price rea¬ 
lized was found to be insufficicnj to 
discharge'' the decretal amount, then 
only he could have taken out pro- 
ccc^ngs against the other pro]>erty of 
the judgment-debtor. It appears how¬ 
ever that the dispute was settled by 
arbitration, and in the award and the 
decree v/hich followed thereon the de¬ 
cree-holder was given the choice of 
realizing the amount due from the 
mortgaged lands or any other mov¬ 
able or immovable property of the 
judgment-debtor. The decree-holder 
was therefore v.itliin his rights in pro¬ 
ceeding against the properly other tfian 
that which had been originally* mort¬ 
gaged. This contention also is^ with¬ 
out substance and must be rejected. 

The lower Court has refused to 
credit to the judgment-debtor for the 
produce of the Rabi harvest vvluch 
the decree-holder is alleged to have 
realized. This is contrary to the clear 
pro%'ision in the decree, which laid 
ilown that the produce of the 

if realized by the decree-holder, should 
be adjusted towards interest. Mr. J. 
L. Kapur for the decree-holder has 

stated before me that if it is esta - 
lished that his client had authority 
to realize the produce of^ any harv^t, 
he would have no objection to Sivmg 
credit to it. It is obvious that U. Zl, 
R. 2 lias no application to the facts 
of the case. This matter should be 
inquired into by the executing Court 
and appropriate orders passed. The ap¬ 
peal therefore fails and is dismissed 

with costs. 

5 Appeal dismissed. 
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Jai Lal and Dalip Singh, JT. 

Pioneer Sports Ltd., Sialkot — Assas- 
sees—Petitioners. 

V. 

Income-tax Commissioner, Lahore — 
Opposite Party, 

Civil Misc. Petn. No. 119 of 1933, 
Decided on 5th July 1933, from decision 
of Comnaissioner of Income-tax. 

Income-tax Act (1922), S. 66 (3)—Question 
whether Income-tax Officer is justified in 
proceeding under proviso to S. 13 and not 
under part 1, S. 13—Case is fit one for refer¬ 
ence to High Court. 

Where a question of law is involved, viz , who* 
ther the Income-tax Officer was justified in pro¬ 
ceeding under the proviso to S. 13 and not under 
the first part of that section, it is a fit case in 
which the Commissioner should be directed to 
transfer the question to the High Court. 

LP 833 C n 

M. C. Mahajan —for Petitioners. 

J. N. Aggartval — for Opposite Party. 

Order. —The assessce in this case 
is the Pioneer Sports Ltd., Sialkot. 
They have made an application under 
S. 66 (3), Income-tax Act, praying 
that this Court should direct the Com¬ 
missioner of the Income-tax to refer 
certain questions for the opinion of 
this Court. The brief facts are these: 
The assessee carries on business of 
the manufacture and sale of s^rts 
goods at Sialkot. They send a fairly 
large quantity of goods to J. M. Ahlu- 
walia and Sons, London, which, for 
the purposes of this assessment, has 
been found to be a separate firm. 
It appears from the account-books of 
tne assessees that in respect of goods 
sent bv them to J. M. Ahluwalia and 
Sons, London, the price charged is 
comparatively louver than the charges 
from other customers. The Income- 
tax authorities have further found 
that though the turn over for the 
year of assessment of the assessce is 
practically the same the net profits 
are much lower than those of the 
previous years. From this they sus¬ 
pect that there is something wrong 
with the books of the assessee. It 
is in fact suggested that the assessee 
has no right to charge small pro¬ 
fits. Be that as it may, I fail to 
see that this is a defect in the methods 
of accounting regularly employed by the 
assessee. It is contended by the as¬ 
sessee that the assessment should have 
been made under S. 13, Income-tox 
Act, according to the entries in tne 
books of the assessee with such va¬ 
riations as the Income-tax Officer con¬ 
sidered necessary and therefore that 
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the assessment could not have been 
made under the proviso to S. 13 as 
the Income-tax Officer appears to have 
•done. We express no final opinion on 
this question, but it seems to us tliat 
under the circumstances alleged by the 

I assessee, a question of Law is involv¬ 
ed, viz., whether the Income-tax offi¬ 
cer was justified in proceeding under 
the proviso of S. 13 and not under 
the first part of that section. Another 
ground taken by the Income-tax officer 
for rejecting the books of the asses- 
see might be mentioned here; that is, 
that in the opinion of that Officer 
the inventory did not represent the 
correct state of affairs and he, for 
some reasons which is not clearly uii- 
•derstood by us here, distinguishes the 
inventory from the stock register. An 
objection is taken to tliis view of the 
•Income-tax Officer also by the assessee 
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Devi Dial resident 
of Beliar had established a dharmsala 
^lied Dharmsala Devi Dial at Behra 
by meatis of a document, dated 27th 
March 1911 which is printed at p. 73 
of^ the printed paper-book. He ap¬ 
pointed oaie Bhai Nechal Singh as 
mahant of the dlrarmsaia, and declared 
that the said mahant shall manage the 
dharmsala and the lands attached there¬ 
to and that the said mahant shall ne'e 
be liable to be ejected “soi long as he 
may retain^ good moral character.” He 
was authorized to appoint liis successor, 
but after consulting the majiager or 
managers of the dliarmsala. It is not 
necessary lo describe the other condi¬ 
tions of the deed. It may however be 
mentioned that there-is no indication, in 
the deed who the manager or mana¬ 
gers of the dharmsala were. It is 
however agreed on both sides before 


on similar grounds. In our opinion, 
I therefore this is a fit case in which we 
! should direct the Commissioner of In- 
I come-tax to refer to this Court the 
- question, whether under the circum- 
‘ stances mentioned in the order of the 
Income-tax Officer an assessment un¬ 
der the proviso to S. 13 could legally 
be made or whether the assessment 
should have been under the first part 
of S. 13. We accordingly direct the 
i Commissioner to refer this question 
for the opinion of this Court. 

K.S. Order accordingly^ 

>5= ^ A. I. R. 1933 Lahore 833 
Jai Lal and Abdul Rashid, JJ. 

Narain Das and another —Plaintiffs-— 


us that Devi Dial or his successor 
would presumably be understood to be 
the manager or managers. Subsequent¬ 
ly to this in 1914, Nechal Singh re¬ 
signed his mahantship, and abandoned 
it in favour of Devi Dial. The result 
was that the latter became bo-th the 
manager and the mahant of the dliarm- 
sala. Whether there is under the cir¬ 
cumstances any real distinction bet¬ 
ween the two offices it is not necessary 
to discuss. On 25th October 1918, 
Devi Dial executed Ms will wMch is the 
subject-matter of dispute in tMs case 
and died the next day, i. e., 26th 
October 1918. TMs will is printed at 
p. 59 of the printed paper-book. After 
stating that Devi Dial, testator, was 
without issue he purports to 


Appellants. 

V. 

Brij Lal and another — Defendants — 
Slespondents. 

First Appeal No. 2038 of 1927, De- 
<oided on 2nd June 1933, from decree of 
First Class Sub-Judge, Shahpur, D/- 7th 
April 1927, 

ajt ^ Hindu Lnw—Will—Bequest for dhar- 
■marth is void for uncertainty — Other be- 
iquests in same will —* Though valid iodividu- 
mlly are also void. 

A bequest for dharmarth is void for uncertainty 
4|nd'oons^uently the remaining bequests in the 

are joined with the bequest of dhar* 
•iiwSBSt ...jlfer alra void even though individually 

bequests : 2S Bom 725 (P C) ; 78 
^ 1928 ATod 87G, Bufatr v, 

Duncan, 0.87 and Houston v. Burns, 

1918 A D 887>^^ [P 836 0 1 ; P 886 C 2] 

Achhru J. L. Kapur 

^and Bam LaX Appellanta. 

M. C. MakafanM^^bf^dram Kkanna 
BespondenW. ' • 

• 1933 L/106 & 106 


“make the following will in respect of movable 
and immovable property of every description as 
well as cash and agricultural property, etc., owned 
by me.” 

He appoimed three gentlemen as the 
executors oir trustees of the will and 
directed them to apply after his death 
in such a manner as they consider 
proper the money and property be¬ 
queathed to them foiT dharmarth, the 
dharmsala and Sanskrit education. To 
Brij Lal and Chuni Lal, who appar¬ 
ently would otherwise have succeeded to 
his estate, he gave land measuring 
11 bighas and ^ kanals situated within 
the limits of Kohlian and also land 
held by him jointly with them as a 
mortgagee. They were to perform his 
death ceremonies and expenses whereot 
were to be paid by the executors and 
trustees, who are described in the will 
as sarprast. The will is inartistically 
drafted, but it is not difficult to ascer¬ 
tain from it the intention of the testa- 
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tor. Disputes having arisen^ between 
the executors and the legal heirs of the 
deceased, the former instituted the suit 
out of wMch this appeal has arisen for 
possession of the dliarmsala, the^ land 
attached to it wliich is described in the 
plaint, possession of a kotha, recovery 
of mesne profits and price of trees 
alleged to have been removed by the 
defendants and for a declaration that 
the plaintiffs are the mortgagees of cer¬ 
tain lands and a house situated thereon 
in their capacity as trustees of Devi 
Dial’s will. 


The defendants were tlie persons who 
would have succeeded to the estate of 
Devi Dial, but for the will. Their main 
contentions in the written statement 
were that the will had not been exe¬ 
cuted by Devi Dial, that he had not 
a disposing mind at the time of dts 
execution. They alleged that P^yi Dial 
was incompetent to make a will in res¬ 
pect of the dliarmsala or of the land 
attached thereto. They also contended 
that the will related only to the pro¬ 
perty of the deceased which he owned 
at the time of his death and did not 
therefore affect the dharmsala and at¬ 
tached lands which he had already 
made a gift of by means of the deed 
of 27th March 1911. It was further 
urged that the will was void fo«r uncer¬ 
tainty. The defendants denied that they 
had removed any trees or that they 
had taken possession of the kotha. 
They claimed that the agricultural land 
in respect of which the plaintiffs claana- 
ed a declaration as moirtgagees had 
been bequeathed to them (the defen¬ 
dants) by virtue of the will. 

Senior Subordinate Judge Las found 
in favour of the plaintiffs on all these 
matters except the trees and mesne 
profits. The defendants have conse¬ 
quently presented this appeal, 
plaintiffs also have ap^aled so tar as 
their claim for the vaJue of t 
and for mesne profits is 
also against' the decree of t^l 

Judge leaving the parties to bea 

own costs. , 

On behalf of the defendants-appel- 

lants it is contended: 

did not purport to deal with the 

of Devi Dial as manager and ^hant 

of the dharmsala and the ^nds 

buildings attached thereto, and (b) that 

the deceaised was not competent to 

pose of these rights by 

will. The Senior Subordu^te J^^dge 

has held that the deceased intended 

by the will to dispose^ of his entire 
proi>erty including his right to manage 
the dharmsala and the attached pro¬ 


perty. It is true that the wiU does 
not expressly make any disposition of 
the dharmsala or of the attached pro¬ 
perty, but there are indications that 
the deceased intended to include them 
in the bequest to the trustees. The 
Senior Subordinate Judge has held that 
movable and immovable property of 
every description as well as the cash 
and agricultural property etc., “owned” 
by him include this right and in support 
of this conclusion he takes support 
from the fact that subsequently in the 
same will he appoints the trustees in 
respect of his entire property and 
authorises them to devote the money 
and the property inter alia for 
the dharmsala. That he was not pleased 
with his relations is apparent from the 
fact that he gave them a very smaU 
area of Land out of his property and 
this also as appears from the evidence 
on the record at the intercession of 
others. It is therefore clear that he 
had no faith in his relations and in¬ 
tended to deprive them of every con¬ 
nexion with his affairs. In my view 
having regard to the terms of the wU 
the conclusion of the Senior Subordi¬ 
nate Judge that the plaintiffs-respon- 
dents were appointed as executors ana 
trustees in respect of the dharrnsa^ 
and the attached property as well is 
correct. No argument was addressed 
to us to show that the right to 
the dharmsala could not be subject or. 


1 bequest. 

The next point taken up by the 
appellants was that the land in respect 
3 f which a declaration has l^n granted 
by the learned trial Judge in favour or 
the respondents and in which the de¬ 
ceased had mortgagee rights was be¬ 
queathed to the appellants by the wiU. 
rhe will however purports to give them, 
the land which was held by the de¬ 
ceased as a mortgagee jointly with tl^- 
appellants and it is conceded that the. 
land in question the deceased alone had. 
the mortgagee rights. In other word&> 
the appellants are not joint mortgagees, 
of it with the deceased. It is there¬ 
fore clear that this land does not answer" 
the description which was bequeathed to 
the appellants. This ground should, 
therefore be decided against the ap¬ 
pellants. Before dealing with the prin¬ 
cipal question that is raised in this ap- 
peal it will be convenient to deal wita» 
the dispute about the kotha. It waj- 
admitted that the kotha belonged' 
to the deceased Devi Dial, but the 
contention of the defendants 
had been taken possession ot by 
proprietors of the village who were-- 
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therefore necessary parties to the suit. 
On our pointing out to Mr. M. C. 
Maliajan, counsel for the appellants, 
that the dispute in this case was wlic- 
ther the plaintiffs or the defendants 
were entitled to the kotlia by virtue of 
the will, and therefore it was not neces¬ 
sary to iniplead the proprietors of the 
village and tliat as it was admitted that 
it belonged to the deceased the decree 
of the Senior Subordinate Judge must 
be upheld, the learned counsel con¬ 
ceded that he had no good ground to 
contest the decree of the trial Court on 
this part of the case. 

Tliis brings me to tlie principal con¬ 
tention of the appellants in this appeal. 
It is contended that a bequest for 
dharmarth is void for uncertainty, and 
as the remaining bequests for the 
dharmsala and Sanskrit education have 
been joined with the bequest ot dhar¬ 
marth so that the trustees are authorized 
to spend the money on tlie three objects 
in such manner as they may consider 
fit, the true interpretation of the dis¬ 
position is that it is left to the trustees 
to apply the funds toi either of these 
three objects and in such proportion as 
they thnik fit. In other words it is 
left to the trustees to apply the whole 
of the income of the trust property to 
dharmarth to the exclusion of the other 
objects or such part of it as they may 
deem fit or even not to apply any por¬ 
tion ot it to dharmarth. It is therefore 
urged that as the bequest for dhar¬ 
marth is void for uncertainty, the be¬ 
quests for the dharmsala and Sanskrit 
education must also be held to be void. 
I am reluctantly comi>elled to give 
effect to this contention. 

In Runchcrdas v. Parvati Bai (1), 
their Lordships of the Privy Council 
held that a gift for dharmarth is void 
for uncertainty because the object of 
the gift, i. e., dharmarth is such a 
vague object that the Courts are unable 
to define or to enforce it. This view 
was followed by the Chief Court of the 
Punjab in Gurdit Singh v. Sh^r Singh 

(2) . I am bound to follow these autho¬ 
rities, though not without some hesita¬ 
tion. It seems to me that the true 
significance of the expression “dhar¬ 
marth^’ as understood among the Hlndi^ 
has not been fully taken into consi¬ 
deration. I am in this respect fortified 
by the view of the learned Judges of 
tW Madras High Court in Partha.'- 
sarathy Pillai v. Tkimvengada PilUU 

(3) and respectfully agree with the 

1. (1699) 2a Bom 79^1 Bom Ii B 607 (PC). 

3, iMi) 78 P B 19iasi4 X 0 247. 

879. 
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opinion expressed by Subrahmania 
Ayyar, J., as to the real meaning of 
dharmarth. If therefore it iiad been 
open to me to take the contrary view 
I would have followed the interpreta¬ 
tion placed on the_ expression dharmarth 
by the Madras High Court in the case 
cited above and would have held that 
the bequest in tliis case is not vo-id for 
uncertainty. But as I liave already 
stated, I must in view of the judgment 
of the Privy Council hold that the be¬ 
quest for dharmarth is void for un¬ 
certainty. The next contention of Mr. 
M. C. Mahajan is that if the bequest 
for dharmarth be held to be void for 
uncertainty the bequests for the dharm- 
sala and Sanskrit education, which, it. 
may incidentally be remarked were con¬ 
ceded individually to be perfectly valid 
bequests, must also be held to be voidi 
on account of their co-relation with! 
the bcqi^st for dliarmarth. 

This is how the bequest is expressed 
in the will which is in Urdu. Un ko 
ikhtinr hoga, kih meri wafat ke baud 
jis tereh nuuinsib samjhen rupaiya wa 
jaldad baia ko Lola sahib rnamduh dhar¬ 
marth aur dharmsala maiijuda aur Sans¬ 
krit widya par us rupai ko sarf kar- 
denge, i. e., they are authorized after 
my death to spend as they may think 
proper the money and property men¬ 
tioned above for dharmarth and the 
existing dharmsala and education of 
Sanskrit. It seems to me that though 
the conjunctive word “and” is used, 
the three objects of the trust must be 
read disjunctively as it is left to the 
discretion of the trustees to apply the 
trust fimds as they niay think proper, 
i. e., it is left to the trustees to 
apply them to all the three objects or 
to one or two of them and in such 
proportion as they may desire. 

Venkata Narasimha Rao v. Subba 
Rao (4), cited by counsel supports his 
contention. In that case the bequest 
was for the spread of Sanskrit language 
or that of the Hindu religion, or for 
both. It was held that the bequest for 
promoting the Hindu religion was an 
indefinite or vague object and was 
therefore void for uncertainty. The 
bequest f<v spreading of Sanskrit 
language however was held to be valid, 
but the whole of the bequest was held 
to be void for uncertainty because it 
was held one of the objects was void 
for uncertainty, the whole bequest was 
void and inoperative because there was 
no indication as to what proportion was 
to be devoted respectively to char i¬ 
table purposes and to the advancement 
4. AIR 1928 Mad 876=78 1 0 991=46 Mad 800. 
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of education. It was observed that the 
testator having left the application of 
tlic fund to the discretion of the trus¬ 
tees, it would be open to that body to 
apply the fund for spreading the Hindu 
religion, leaving nothing for the en- 
coiUcLgciTicnt of S^inskrit* For tliGSC 
reasons the whole bequest was held to 
be void and inexecutable. The leading 
rase on the subject appears to< be the 
judgment of the House of Lords in 
Buloir V. Duncan (5). In tliat case a 
beciuest in somewhat similar terms as 
in the present case was held to be 
void for uncertainty though one of the 
objects mentioned was held to be valid. 
Tltc following obseiwation of the Lord 
Chencellor in that case sums up the 

conclusion of their Lordship; 

“It appears to me that it is impossiblo to deny 
that the words on which the main question 
tu-ns namely ‘charitableor public’ ate used dis* 
iunctivcly. Under those circumstances, it ap¬ 
pears to me that it would be equally tfie law of 
EiK0:incl, as it would bo the law of Scotland, that 

tho”disposition here given to A. B, to determine 
what particular public purposes should bo the ob- 
iects of the trust is tco vague and uncertain for 
any Court either in England or Scotland to admi- 

Other noble Lords who sat on the 
Bench delivered separate, but concur¬ 
ring judgments which are to the san^' 
effect. Lord Davey expressed lumself 
in these terms: 

“If therefore the words In the pceseiit case 
were merely 'charitable purposes; or were chari¬ 
table and public purposes,’ I think eSeot might 
be given to them, the words in the latter case be¬ 
ing construed to mean charitable purposes of a 
public character. But, my Lords, the words we 
have here are ‘charitable or public purposes, and 
1 think these words must be read 
It would therefore be in the power of the trustees 
to applv the whole of the fund for 
which are not charitable though they might boot 
a public character. Now, my J 

aware of any case in which eCect ^®®“ ® s* 
in Scottish Courts to a trust for 

and I find in the cases not be 

to, indications that such a trust would not 

considered valid.” , 

Lord Brampton remarked: ^ ,, , 

‘It is not disputed that if 

had stood alonq the devise ^°}^.. . „rEed by the 
cieutly definitek nd valid j but it is urged by i 
respondents thav the additions of the words or 

public purposes’ renders the ^®® 

void because of its vaguenes . ^onld confer 

that the addition of those 3 ^nTo 

upon the trustee the power at 

aside charitable P'^’^P®®®® om or 

nlv the whole of the bequest solely to any one or 

SLr of innumerable thTfnUn 

within an unlimited area. In ® , 

tions of the testatrix are *^®^*®®® T- * ‘public 
and rodicil left SO far as relates to the public 

pmpcBBs' to be benefited, in abselute uncer- 
tainty.”_____ 

6. (1902) A 0 37. 


This vie\v was affirmed in a subse¬ 
quent decision of the House of Lords in 
Hauston v. Burns (6). The words 
under consideration in that case were 
“for such public, benevolent or chari¬ 
table purpose as they (the trustees) 
should think proper.” It was held that 
these words were to be read disjunc¬ 
tively and therefore the whole be¬ 
quest was void for uncertainty. Follow¬ 
ing these authorities I hold that in this 
case the bequest for purpose of dlmr- 
marth fails being void for uncertainty 
and consequently the bequests for the 
dharmsala and the teaching of Sanskrit 
also fail. 

The result is that this appeal must 
be accepted and the decree of the 
trial Court modified and while the suit 
in respect of the dharmsala and the 
other properties attached thereto by 
virtue of the original gift must ^ de¬ 
creed, it must be dismissed so far aA 
the prayer in respect of properties which 
were held by Devi Dial as^ full owner 
or as mortgagee at the t^e of ilus 
death and which were not already sub¬ 
ject of the trust in favour of the 

dharmsala concerned. It may 
that nothing was said before us by the 
counsel for the plaintiffs in support ot 
their appeal which therefore must be 
dismissed. I should have mentioned in 
the earlieer part of the judgment tl^t 
the will had been duly prowd by the 
executors in the Probate Court and 
OTobate had been granted to thern and 
also that an appeal by the 
against the grant of the proba^ had 

been dismissed by this Court. 

auently Mr. M. C. Mahajan did not 
repeat the objection of his tl^t 

the will had not been executed by the 
deceased or that he had not a disposing 
mind at the time of its execution, m 
the circumstances of the case I would, 
leave the parties to bear their own costs 
of this litigation throughout. 

Abdul Rashid, /.—I agree, 
g Av veal accepted. _ 

6 " (1918) A 0 337=87 LJPO 99=118 i7t 4^ 
=34 T L R 219=66 S C L R 203. 
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Addison and Agha Haidar, JJ. 

Jowand Singh —Appellant. 

V. 

Satoan Singh and oi^ters— Bespondents. 
First Appeal No. 501 of 1927, De¬ 
cided on 27th June 1933. . q ea — 

Transfer of Properly Act (1882), S. 6S 
Mistake as to law in force does 

contract voidable - Subsequent morWee 

taking mortgage in 

ledge of prior mortgage — Suck mortgagee 
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will be postponed till period fixed in prior 
mortgage even if former's mortgage is regis¬ 
tered first S. 68 does not apply but Con¬ 
tract Act, S. 21 applies to such transaction— 
Contract Act (1872), S. 21 — Registration 
Act (1908), S, 50. 

A mistake as to the law la force doe^ not make 
a contract voidable. A man cannot go back upon 
what he has deliberately done merely because be 
alleges that he acted under a misapprehension of 
the law. 

A subsequent mortgagee took a mortgage in his 
favour, knowing of a previous but unregistered 
mortgage in favour of another mortgagee. This 
transaction was done under the impression that 
even if the prior mortgagee was able to obtain 
registration of his deed, yet the deed in favour of 
the subsequent mortgagee would take precedence 
as it was first registered. 

Held : that S. :21, Contract Act, applied to the 
case and that the subsequent mortgage must be 
postponed till the period fixed in the prior mort¬ 
gage has expired or the mortgage otherwise came 
to an end : 

Held further’, that S. 68, T. P. Act, had no ap¬ 
plication as that section was applicable only to 
cases where thesecurity was lost to the mortgagee 
otherwise than by his own fault : 7 / C 251, 
Dist, [P 838 0 1, 2] 

Hazai’a Singh and Harbhajan Das — 
for Appellant. 

Mohammad Amin for Jawaliar Singh 
—for Eespondenta. 

Addison, /.—On 26th July 1922, 
Jowand Singh, son of ^ Bliag Singh, 
mortgaged with possession 79 kanals 
7 marlas of Land to Santa Singh, for 
Rs. 4,000. No interest was chargeable, 
it being stipulated that the produce 
would be the only profit obtainable by 
the mortgagee. On 5th May 1924, 
he executed a fresh mortgage of the 
same land in favour of the same Santa 
Singh for Rs. 7,000. This mortgage 
could not be redeemed for 15 years. 
No interest was again chargeable. The 
consideration was the former mortgage 
debt of Rs, 4,000 while Rs. 2,000 
were to be paid before the Sub-Regis¬ 
trar and the mortgagee was to give the 
mortgagor a bond for the remaining 
sum of Rs. 1,000. The parties went to 
have this deed registered, but the Sub- 
Registrar was away. They therefore 
went home without effecting registra¬ 
tion. In the meantime, Sawan Singh, 
Vir Singh, Banta Singh and Didar 
Singh, sons of Hari Singh, obtained a 
mortgage-deed of the same land in 
their favour on 19th June 1924. This 
deed was registered the same day. This 
mortgage could not be redeemed for 
the period of 10 years. The con¬ 
sideration lyas Rs. 7,000, of which the 
sum of Rs. 4,000 was to repay the 
first mortgage of Santa Singh, while 
the mortgagees released other land of 
the mortgagor mortgaged With them for 


Rs. 2,200. Of the balance, Rs. 680 
were paid before the Sub-Registrar and 
Rs. 120 were for the expenses of the 
deed. Santa Singh, however took steps 
to have liis second mortgage-deed 
compulsorily registered and this was 
done on 25th September 1924. The 
mortgagor however did not take the 
sum of Rs. 2,000 before the Sub- 
Registrar or the bond for Rs. 1,000 
which the mortgagor had to execute in 
his favour. 

On 21st March 1925, Sawan Singh, 
etc., sued Jowand Singh and Santa 
Singh for possession of the land on the 
strength of their mortgage-deed, dated 
and registered 19th June 1924. This 
suit was dismissed on 16th February 
1926 on the ground that the plaintiffs 
took the land on mortgage with full 
knowledge of the fact that the mort¬ 
gagor had already executed the second 
mortgage-deed in favour of Santa 
Singh. On 25th August 1926 the same 
plaintiffs brought the suit under appeal 
against the mortgagor, Jowand Singh 
alone, for recovery of Rs. 5,250. In 
para. 3 of the plaint it was alleged 
that the defendant at the time of the 
registration of tlte deed in favour of 
the plaintiffs did not bring to the notice 
of the plaintiffs the fact that he^ had 
re-mortgaged the land to Santa Singh 
for a period of 15 years, and thus 
induced the plaintiffs by fraud to pay 
him the sum of Rs. 3,000. This sum 
is made up as follows; Rs. 2,200, the 
money due on a mortgage of other land 
together with Rs. 680 paid in cash and 
Rs. 120 expended on the deed. The 
plaintiffs accordingly sued for this sum 
of Rs. 3,000 with interest at 24 per 
cent per annum, thereon, amounting 
to Rs. 1,560, together with Rs. 788, 
the costs-with which they v/ere burdened 
in. the first suit. These three sums total 
Rs. 5,348, but Rs. 98 were remitted 
and the claim limited to Rs. 5,250. 
Again, in para, 6 of the plaint it is 
said that the cause of action accrued 
to the plaintiffs when the sum of 
Rs. 3,000 was paid and from the time 
of the defendant’s intentionally practis¬ 
ing fraud by concealing the fact of the 
previous mortgage effected by him in 
favour of Santa Singh. The cause of 
action therefore was based on fraud. 

The defendant pleaded that there was 
trouble about the registration of the 
deed dated 5th May 1924 in favour of 
Santa Singh and that the plaintiffs ap¬ 
proached him then to mortgage the 
land to lliem for 16 years for Rupees 
7,000. At that time the plaintiffs had 
full knowledge of the unregistered mort- 
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gagc-dccd dated 5th May 1924, in 
favour of Santa Singh and they took 
the mortgage in their favour knowing 
that there might be trouble if Santa 
Singh was able to get his deed regis¬ 
tered. 'The trial Judge has held that 
the plaintiffs have failed to establish 
that the mortgagor kept the execution 
of the second mortgage in favour of 
Saiua Singh secret and tltat in fact he 
did tell them. Nevertheless the plaintiffs 
look the mortgage-deed in their favour 
with full knowledge of the previous 
mortgage referred to as they were under 
the imi)ression that their deed would 
take precedence if it was first regis¬ 
tered. Under this impression they risked 
the chance of litigation. 

In spite of this finding the Subordi¬ 
nate Judge, First Class, lias decreed 
the claim of the plaintiffs for the sum 
of Rs. 3,000 together with interest 
thereon amounting to Rs. 390 and 
against tliis decision the defendant has 
appealed. On the record there is no 
question that the finding of the trial 
I Judge is correct that the plaintiffs took 
the mortgage in their favour, knowing 
of the second mortgage in favour of 
Santa Singh and that they did so under 
the impression that, even if Santa Singh 
was able to obtain registration of his 
deed, their deed would take precedence 
as it was first registered. In the cir¬ 
cumstances it seems to me that the 
plaintiffs were not entitled to a decree. 
Their suit was based wholly on fraud 
and they have completely failed to 
establish fraud. It is laid down in 
S. 21, Contract Act, that a contract is 
not voidable because it was caused by 
a mistake as to any law in force in 
British India. The plaintiffs were under 
the mistaken impression that their mort¬ 
gage would take effect before that or 
Santa Singh because it was first regis¬ 
tered, but that mistake as to the law in 
force in British India does not make 
their contract voidable. A nian cannot 
go back upon what he has deliberately 
done merely because^ he alleges that 
he acted under a misapprehension of 
the law. No other general rule is 
possible without offering enormous 
temptations to fraud. The plaintiffs in 
the present case deliberately purchased 
litigation and are not entitled to any 
relief. Of course their mortgage re¬ 
mains to them though they will not be 
entitled to possession or to sue for re¬ 
demption till the period fixed in Santa 
Singh’s mortgage has expired, or the 
mortgage otherwise comes to an end.^ 

Had the mortgagor failed to dis¬ 
close the existence of the prior incum¬ 


brance then undoubtedly S. 68, T. P. 
Act, would have applied: see Bhola 
Nath V. Mira Mohan (1). But this is 
not the case here. It is • clear from 
the wording of S. 68 that it isaoplicable 
only to cases where the security is 
lost to the mortgagee otherwise than 
by his own fault. With these remarks 
I would accept the appeal, and dismiss 
the suit, but, in the circumstances of 
the case would leave the parties to bear 
their own costs throughout. 

Agha Haidar, J. —I agree. 

K.s. _ -Appeal accepted. 

1. (1910) 7 I c 251, 
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Abdul Rashid, J. 

Shih Dhan and others — Convicts— Ap¬ 
pellants. 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 1407 of 1932, 
Decided on 21st June 1933. 

Evidence Act (1672). St. 30 and 114, Illut. 
(b)—No conviction can be bated on uncorro-* 
berated tettimeny of approver even if he hat 
no enmity againtt accuted. 

No conviction can be based on the nncorro* 
borated testimony of an approver and this rule 
should not be departed from on the ground that 
the approver has DO enmity against the accused 
and that as his statement is a very detailed one, 
it must be taken to be true in its entirety, and 
must be given eSect to« IP ®39 C 1,2J 

Shamair Chand —for Appellants. 

A. B. Khosla—tor the Crown. 

Judgment. — Criminal Appeals Nos. 
1407 of 1932, 71 of 1933 and 700 of 
►1933j, will be disposed of by one 
judgment. It is beyond dispute that 
six dacoities were committed on Rohtak- 
Jhajjar road on the night between 31st 
October and 1st November 1930 by 
a big gang of dacoits. Three of these 
dacoities form the subject-matter of the 
trial out -of which these appeals have 
arisen. Eleven persons, namely, Shib 
Dhan, Kalia, Pahlada, Beg R^j, Ude 
Singh, Jogi Ram, Sis Ram, Ranjit, 
Bhag^vana, Ujagar and Daryao, were 
convicted imder S. 395, Penal Code, by 
the Assistant Sessions Judge of Rohtak 
of having taken part in these three 
dacoities and were sentenced to seven 
years’ rigorous imprisonment each on 
each count, the sentences to run con¬ 
currently. One member of the gang, 
Chet Ram, is still absconding and an¬ 
other Dip Chand has turned an ap¬ 
prover. 

The facts of the case l^ve been 
in great detail in the judgment of the 
learned Assistant Sessions Judge ana 
it is unnecessary to. repeat them at 
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length. Briefly stated the case for the 
prosecution is that Dip Chand. approver, 
used ^ to live with two of the accused 
Ranjit and Bhagwana whom he Icnew to 
be in the habit of committing thefts. 
One day he purchased a muzzle loading 
gun from a chance acquaintance whose 
nameand addresshedidnot know. When 
Ranjit and Bhagwana became aware of 
the possession of a gun by Dip Chand 
they suggested that he should accom¬ 
pany them on some dacoity. Dalian 
(P. _ W. 7 ), informed them that a 
bania of Dhandlan village was taking 
his ghee to Rohtak the next night. 
The approver, Ranjit and Bhagwana 
made up their minds to carry off the 
ghee, and it was Ranjit and Bliagwana 
who secured the presence of the other 
members of the gang. The members 
of the gang assembled at Kaluwala 
Jauhar and from there proceeded to 
Gopiwala Piao on the Rohtak-Jhajjar 
road where they reached at 11 p. m. 
The approver Dip Chand was carrying 
his gun, Ujagar was armed with a 
pharsa and the others had lathis. Just 
after the moon liad set three carts were 
seen proceeding towards Rohtak and 
on being stopped the men in the carts 
said they were coming from Dhandlan. 
As one of the men was getting out of 
the cart \vith a view to resist, Dip 
Chand shot at him wounding him 
severely, and he died the naxt day as 
a result of his injuries. Thereafter five 
other dacoities were committed, but it 
is unnecessary to give their details, 
and it wiould suffice to set out the 
charges framed against the appellants. 
The charges ran as follows; 

“That you, on or about the night between 3lst 
October and 1st November 1980 at Bohtak-Jbajjar 
road along with Dip Chand, approver, while armed 
with deadly weapons : (1) near Gopiwala Piao 
committed dacoity in the cart of Mohammad Sbafi 
and robbed Mohammad Shafi of Rs. 65 and Ram 
Obander of one blanket and one turban ; (2) near 
the Kothra of Digbal on the same road committed 
dacoity on the cart of Girdharl and pulled away a 
pair of earrings ; and (8) neat the Piao of Digbal 
committed dacoity on the camel cart of Ghani 
«nd robbed him of two dothis, causing injuries 
and thereby committed an offence punishable 
under 8. 897, S. 895,1. P. 0., and within the cog- 
uizanca of the Court of Session.'* 

The direct evidence in the case con¬ 
sists of the statement of the approver 
Dip Chand. It is a well^ established 
rule of practice, which has been fol¬ 
lowed consistently by this Court for a 
number of years, that no conviction 
can be based on the uncorroborated 
testimony of an approver. In this case 
the learned Assistant Sessions Judge 
has held that the testimony of the ap- 
IpffQver has *been corroborated in the 
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case of six of the convicts, while ab¬ 
solutely no corroboration of the ap¬ 
prover’s testimony is available in the 
cases of Pahlada, Beg Raj, Ude Singh, 
Jogi Ram and Ranjit, He has however 
convicted these five persons also on the 
ground that the approver has no enmity 
against these persons, and as his state¬ 
ment is a very detailed one, it must 
be taken to be true in its entirety, 
and must be given effect to. I however 
see no r^son, why the well-known rule 
of practice enunciated above should 
be departed from in this particular 
case. I therefore accept the appeal of 
Palilada, Beg Raj, Ude Singh, Jogi 
Ram and Ranjit and acquit them. As 
the crime had remained untiaced for 
about a year the identification parades 
at which the witnesses identified the 
different culprits were held in Novem¬ 
ber and December 1931. I am satis¬ 
fied by the evidence of Chaudhri Mo¬ 
hammad Anwar, Honorary Magistrate, 
(P. W. 41). Lala Basheshar Nath 
Honorary Magistrate, (P. W. 51), 
Pandit Mool Chand, Naib Tahsildar, 
(P. W. 55) and Sardar Anup Singh, 
Inspector of Police, (P. W. 28) that 
the different identification parades were 
regularly conducted, and that the pro¬ 
secution witnesses had no opportunity 
of seeing the culprits at any time 
before the parades were held. The fact 
that a large number of witnesses failed 
to identify any of the dacoits and that 
at least five out of the eleven appellants 
were not identified by anyone shows 
that the identification parades were held 
after all the necessary precautions had 
been taken. (After examining the case 
of each of the remaining six accused 
separately, the judgment concluded). 
The sentence of seven years rigorous 
imprisonment on each of the appellants 
on each count does not seem to me 
excessive, as in this case the dacoities 
were committed on the highway and 
the learned Assistant Sessions Judge 
has ordered the sentences on each count 
to run concurrently. For the reasons 
given al^ve I dismiss the appeals of 
Shib Dhan, Kalia, Daryao, Ujagar, Sis 
Ram and Bliagwana. 

K.S. Order accordingly. 
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Dalip Singh, J. 

Pearey LaUDehi Sahai —Appellants. 

T, 

Nanne MaUPanna Lai —Respondents. 
Misc. First Appeal No. 1258 of 1931, 
Decided on 10th July 1933. 
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H'. Civil P. C. (1908), O. 21, Rr. 5, 6 and 8 
—Subordinate Judge of one district sending 
decree for execution directly to Subordinate 
Judge of another district— Latter Court has 
inherent lack of jurisdiction to execute de¬ 
cree—Even otherv/ise it cannot send decree 
to another Subordinate Court for execution. 

Tlie mode of sending the decree for execution 
under O. 21, R. 5 is a necessary part of tbo con¬ 
ferring of jurisdiction and ■without the mode be¬ 
ing carried out as prescribed in the statute no 
jurisdiction is conferred. Hence w-here a Sub¬ 
ordinate Judge of one district sends a decree for 
execution directly to a Subordinate Judge of an¬ 
other district, the latter has no jurisdiction to 
execute the decree as there is an inherent Jack of 
jurisdiction : 

I'urtbermore even assuming that the latter 
Court has jurisdiction to execute the de¬ 
cree, it has no power to transfer the decree to a 
Subordinate Court for execution : 22 Cal 7G4 and 
/1Z7? 1919 Pal 324. liel ou-LP 840C 2 ; P 841 C 1] 

J.N. Afjyaripal —for Appellants. 

i)/. C. Mahajan —for Respondents. 

iiulgment. —On 31st March 1922 
the Senior Subordinate Judge, Gurgaon, 
passed a decree for Rs. 5,025 and costs 
in favour of the firm Pearcy Lal-Devi 
Sahai against the firm Nanne Mal- 
Panna Lal. On 9th June 1922, the 
Senior Subordinate Judge, Gurgaon, 
transferred the decree in question to 
the Senior Subordinate Judge, Delhi, 
acting under the provisions of O. 21, 
R. 6 and omitting to notice that under 
O. 21, R. 5 the decree should have 
been sent to the District Judge, Delhi, 
The Senior Subordinate Judge, Delhi, 
passed an order on 12th June 1922 
sending the decree to the Subordinate 
Judge, First Class, Dellii. Proceedings 
went on in the Court of the learned 
Subordinate Judge, First Class, and 
the e.xcculion petition was finally con¬ 
signed to the record room. Other xn- 
fructuous petitions for execution were 
taken up. On 16th March 1929, an 
execution petition was again presented 
and notice was issued to the judgment- 
debtors. The judgment-debtors took 
two objections: (1) that the appli^- 
tion was barred by time and (2) ^so 
that it was irregular. Both these objec¬ 
tions were rejected. On 19th May 
1930, the decree-holders again brought 
the present application for execution 
and for the first time inter alia the 
judgment-debtor took objection to the 
jurisdiction of the Court to execute the 
decree. The decree-holders objected 
that the judgment-debtors could not 
take up the objection as to jurisdiction 
on account of their -^onduct or possibly 
on the ground of waiver. Accordingly 
the Court framed two preliminary 
issues: (1) whether the judgment- deb¬ 
tors are precluded from raising the 


objections as to the jurisdiction of this 
Court and (2) whether the Court has. 
jurisdiction to hear the execution peti¬ 
tion. 

The Court held that there was an 
inherent lack of jurisdiction in the 
Court to execute tlie decree and hence 
decided both the issues in favour o£ 
the judgment-debtors. The decree- 
holders have come in appeal. Inter¬ 
esting points of law arise in this con¬ 
nexion. The arguments of the learned 
counsel for the appeUants were^ that 
there was no inherent lack of jurisdic¬ 
tion at all, the Court of the Subordinate 
Judge, First Class, was competent to 
execute the decree; and the^ irregularity,, 
if any, took place only 'in the mode 
in which the decree reached the learn¬ 
ed Subordinate Judge. As this objec¬ 
tion was not raised previously by the 
judgment-debtors they must be deemed 
to have waived it and to have submit¬ 
ted to the jurisdiction of the Court and. 
it is too late for them to raise it now.^ 
In this connexion he cites Kisfwn Lal 
V. Jai Lal (1), Gurdeo Singh v. CharU- 
rika Singh (2), Ledgard v. (3) 

and Vishnu Sakharam v. K.rishnarao 
(4), Mulla’s Civil Procedure Code at 
p. 112 and Jang Bahadur v. Bank of 
Upper India (5), as well as h f<‘ 
1933 Lah. 3. He contends that juris¬ 
diction is really conferred by b. 38, 
Civil P. C.; and lies the Court 
which passes the decr^ or in the Court 
to which it is sent. The procedure by 
which it is to be sent to any Court 
is prescribed in O. 21, Rr. 5 and 6, 
etc., but this is merely procedure ana 
does not confer jurisdiction. 

In reply the learned counsel for the 
respondents relies on Debt Dayal Sahtt^ 
V. Moharaj Singh (6) and Kunja Behan 
Singh V. Tarapada Mitra (7), a Divi¬ 
sion Bench of the Patna High Court. 
These rulings certainly support him. 
He contends that the old S. 223 is 
reproduced in the present Code as 

5. 38, S. 39 and O. 21, Rr. 3, S 
and 7, He contends that these autho¬ 
rities dispose of the matter and that 
the mode of sending is a i^cessary part 
of the conferring of juris^ction ana 
that W- ■ out the mode being earned 
out as prescribed in the statute ‘no 
jurisdiction is conferred. In the alter- 
native he contends that even if juns^ j 

1. AIR 1919 Lah 27=52 I C 352=1 liah 158. 

2. (1909) 36 Cal 193=11 C 913. 

3. (1886) 9 All 191=13 I A 134 (PC). 

4 . (1887) 11 Bom 153. kk t a QQ7a» 

6. AIR 1928 P G 162=109 I 0 417=55 I A 227 

3 Luck 314 (PC). 

6. (1896) 22 Cal 764. - ^ . t> 4 . t T 

7. AIR 1919 Pat 824=491 C 874—4 Pat J 
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diction could be conferred on the Senior 
Subordinate Judge, Delhi, to whom, the 
decree was transferred, that learned 
Judge had no power to further transfer 
the decree to the Subordinate Judge, 
First Class, Delhi, because under O, 21, 

R. 8 a special power is conferred 
upon the District Court to transfer de¬ 
crees sent to it for execution, but no 
such power is conferred on the Senior 
Subordinate judge or on other Courts. 
The points raised are by no means free 
from difficulty, S. 223 of the old Code is 
identical wdth S. 38 of the new Code so 
far as the para, is concerned except 
that in S. 223 after the words “sent” 
are added the words "for execution 
under the provisions hereinafter con¬ 
tained.” The learned counsel for the 
respondents contends that the words 
“hereinafter contained” were mere sur¬ 
plusage and were omitted therefore in 
thepresent Code. The learned counsel for 
the appellant contends tliat those words 
wereimportant because they limited the 
jurisdiction of the Code to which a decree 
was sent for execution under the speci¬ 
fied provisions whereas now these words 
have been omitted from S. 38 and 
transferred to the schedule thus clearly 
showing the intention of the Legis¬ 
lature to confer jurisdiction only by 

S. 38 and merely the procedure for 
transfer under O. 21, R. 5. There is 
great force in the arguments • of the 
Icarn^ed counsel for the appellants a-nd 
had the matter been rcs-integra I might 
have held in their favour. It is true 
that Debt Dayal v. MoJiraj SUigh (6) 
is a ruling under the old Code, but 
Kuni Behari Singh v. TarapadUi Mitra 
(7) is a ruling under the new Code 
and though tliis distinction was not 
argued presumably before the Ix^rned 
Judges who decided that case still the 
weight of authority is against the con¬ 
tention of the learned counsel for the 
appellants. 

The second contention raised by the 
learned counsel for the respondents also 
has force. Assuming that under the 
new Code jurisdiction is conferred by 
the sending of the decree to the new 
Court by O^ui t which passed the decree 
still no right of transfer of that decree 
is conferredonsucha Court except under 
the provisionsof O. 21, R. 8. The learned 
counsel for the appellants pointed out 
that the Senior Subordinate Judge had 
jurisdiction under S. 37, Punjab Courts 
Act, xe^ with S. 24, Civil P. C., to 
transfer the case to some other Court. 
If this argument really had force it 
follow that O. 21, R. 8 was 
fi^re surplusage, for the District Court 


adnuttedly would have the same juris¬ 
diction under S. 24 tliat it has under 
O. 21, R. 8. I cannot hold tliat a 
rule of an order is a pure surplusage 
and^ I therefore must repel this con¬ 
tention of the learned counsel for the 
appellants, I therefore dismiss the ap¬ 
peal with co-sts. 

K.S. Appeal dismissed. 
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Harrison and Agha Haidar, JJ. 

{Firm) Nand Bam •Atm a Ram —Defen¬ 
dant—Appellants. 

V. 

{Firm) Gohal Gliand-Ja(jan Nath — 
Plaintiff—Respondents. 

First Appeal No. 1904 of 1926, De¬ 
cided on 22nd February 1933, from de¬ 
cree of Senior Sub-Judge, Sialkot, D/- 
31st May 1926. 

(a) Interest—Agent to collect amounts—No 
contract to pay interest on such amount—In¬ 
terest cannot be awarded by way of damages. 

Defendant, a rommission agent was to collect 
amouQt on behalf of plaintifi and pay them over. 
There was no contract to pay interest on such, 
amounts. Plaintifi claimed amount and interest 
by wav of damages : 

Heid : th.at in a case of this sort interest could 
only be allowed if a contract, express or implied, 
bad' been made and that interest by way of dan^ 
ages could not be successfully claimed : 136 I C 
lld.IUlnn. 

(b) Contract Act (1872). S. 212-Agent col¬ 
lecting 08 much as possible from merchant 
and giving credit for balance—Subsequent 
insolvency of merchant—Agent is not noble. 

If a man’s credit and finances are in a 
thoroughly bad state and he has no money to 
pay his debt which it. is impossible to realise from 
him, all that can be done is to take from him 
what he has and to hope for the best. 

A commission agent who was authorized to rea¬ 
lise amounts on behalf of his principal collected 
as much as he could from a merchant who had 
dealings with his principal and gavo credit for 
the balance. The merchant became an insolvent 
Bub=e(iuenUy : 

under the circumstances the agent was nob negli¬ 
gent but that ho bad acted as prudently aud 
wisely on his principal’s behalf as he would have 
done in his own case. Ci* 0 21 

Hargopal and Sunder Das —for Appel¬ 
lants. 

Badri Das, Moot Chand and Ganga- 
Ram —for Respondents. 

Harrison, J. — The plaintiff, be¬ 
ing a Sialkot firm, brings tliis suit 
against the defendant firm of commis¬ 
sion agents, doing business at Calcutta, 
claiming rendition of accounts and a 
decree for whatever may be found due 
and pays court-fee on the tentative 
amount of Rs. 1,100 and this in spite 
of the fact that he knew ’^ull ,wcU 
that the defendant admitted his liabi- 
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lity for over Rs. 4.000 and had actually 
•ofl’ered him the money. A decree has 
been given for Rs. 13,278-2-9 with 
future interest at 6 per cent. On this 
the defendant firm has appealed urging 
various {'rounds, but has only pressed 
three of them. The first ground talccn 
was ground No. 4 where he claims 
demurrage, weight uisurance and load¬ 
ing charges. Out of these he drops 
demurrage and weight insurance and 
merely urges that it must have cost him 
something to load goods which he did 
actually send to Calcutta and he points 
TO certain evidence, which is so vague 
as to be of no value at all. He has 
failed to establish that he is entitled to 
anything under tliis head of loading 
charges. The second point is as to the 
interest charged, this having been al¬ 
lowed at the rate of 1 per cent until 
the institution of the suit. The third 
ground deals with the sum o.f RuF>ees 
5,787-7-0 which has been allowed to 
the plaintiff by the trial Court on ac¬ 
count of moneys realizable^ from cer¬ 
tain Calcutta firms which, it is urged 
and foimd, the defendant negligently 
failed to collect and credit to the plain¬ 
tiff. 

Taking the point of interest first,^ the 
finding of the trial Court is that it is 
conclusively proved that no rate of 
interest was agreed upon between the 
parties at the start, otherwise _ defen¬ 
dants would have demanded interest 
along with the sums claimed. It further 
found that it was also proved that the 
prevalent rate of interest in Calcutta 
was Re. 1 or Rs. 1-4-0, and interest 
at the rate of Re. 1 per cent was 
therefore allowed. It has been cl^rly 
laid down in a recent authority, Sham 
Singh V. Nanak (1), that in a case of 
tills sort interest can only^ be aUowed. 
if a contract, express or implied, has 
been made and that interest by way of 
damages cannot be successfully claimed. 
Now, there was clearly no expess con¬ 
tract, and as counsel has pointed out 
there is no evidence from which it can 
be inferred that there was any implied 
contract. On the contrary the letters 
on both sides show that while there 
were threats of charging interest and 
references were made to the prevai^g 
rate, it was never stated that there 
had been any sort of agreement that 
interest would be charged. It appears 
to me that the trial Court has awarded 
this interest by way of damag^ ^d 
this is not sound in law. I would find 
therefore that there was no contract, 
express or implied, between the part^ 
1. (1932) 136 I 0 719. 


either at the beginning of the dealings 
or at a later stage, and that the only 
interest which can be allowed is the 
amount which the defendant has ad¬ 
mitted. This is Rs. 623. In arguing 
the appeal Mr. Badri Das has pointed 
out that there is a miscalculation and 
that the amount bf interest admitted 
should have been Rs. 681-8-0 more. 
This is admitted by Mr. Sundar Das 
and the total ambunt of interest there¬ 
fore on the sum admittedly due from 
the defendant to the plaintiff is Rupees 
1,304-8-0 and the decree will be al¬ 
tered to the extent of substituting this 
figure for the amount aUowed. This 
will only involve the reduction of the 
defendant’s liability by Rs. 328-1-0. 
Deducting this from the whole amount 
of interest awarded to the plaintiff of 
Rs. 2,822-13-9 for a period of two 
years and three months before suit, 
the amount comes to Rs. 2,494-12-9. 
At the same time Rs. 1,304-8-0 will 
have to be added, giving the net result 
of a deduction of Rs. 1,190-4-9. 

This brings us to the main facts and 
points in the case. The plaintiff and 
the defendant are respectively client 
and commission agents, the defendant 
buying on the plaintiff’s behalf sugar 
and gunny bags, that is to say, the 
present account was limited to those 
two items. Delivery was given for 
actual gunny bags which were sent to 
Sialkot and there was a delivery of a 
portion of the sugar not to the plain¬ 
tiff himself but to his subsequent pur- 
chasers. The defendant atoitte^dly 
bought forward on the plamtiff s behalt 
262^ tons of sugar of the July, August 
and September shipments and the letter 
giving the details of the purchases as 
well as subsequent sales is to be found 
at p. 127 of the paper-book. Various 
quantities were bought and when the 
price rose the exact quantity purchased 
was subsequently sold at the order of 
the plaintiff. In closing the account ot 
the old business it was kept open, the 
terms of the contract of sale being 
that the due date was to be six days after 
the arrival of the various shipments. 
The deal might be closed at any tune 
before this or might be allowed 
main open imtil that date was reached. 
The account was settled as regards July 
shipment. August and Septeml^r ship¬ 
ments arrived together sometime m 
November. The parties have been un¬ 
able to tell us the exact sdate, ^ 
it of any particular inap^rten^®' 
we do not loiow what the due 
these two shipments was. The r 

therefore was this: that the pront 
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the pWntiff was definitely fixed, the 
only diiference, which the wailing could 
make in the closing of the account on 
one date or another, being in che 
•figures which would have to be realized 
on the calculation of differences from 
the sellers and the purchasers respec¬ 
tively. If the price rose, the larger sum 
will be payable by the sellers and the 
smaller by the purcliasers and vice 
versa. On the 18th October the tran¬ 
sactions with Messrs. Cliatter Bhuj 
Dossa were closed by the defendant, 
his reason for doing so being that he 
believed him to be in serious difficul¬ 
ties and by taking this action lie hoped 
to realize at once, at any rate, a por¬ 
tion of the sum due and he also knew 
that if the rates went more definitely 
against this firm, there might be a 
danger of their not being able to re¬ 
cover anything. He purchased 75 tons 
from this firm and out of the amount 
due on the calculation of the differ¬ 
ences, namely, Rs. 8,670 he succeeded 
in realising Rs. 4,020-12-3. This was 
the proportionate allotment to the plain¬ 
tiff’s account, the total amount due to 
the broker on behalf his client from 
this firm being Rs. 23,332. The de¬ 
tails are given at p. 103 of the 
printed book in the evidence of Tikam 
Singh, who was at one time a member 
of the defendant firm. As showing the 
activities of the defendant I may quote 
the following extract from the witness’s 
statement: 

’’Rupees 23,832-8-0 was the tolal recoverable 
from this firm. Rs, l,lOO>w 0 re recovered from 
him by cheque, Rs. 1,232-8-0 by cash, Rs. 3,000 by 
Atma Ram, defendant. Hundis were taken for 
Rs, 18,000 without interest. This account was 
closed and a new account started. Rs. 761-15-3 
were received in cash in 1921 against the bundi 
of Bs. 16,000. In lieu of the prior hundis three 
hundis were taken focRs, 7,600 on Cth October 
1920 and for Rs. 6,000 on 10th October 1920, the 
^tails of which are given in the kbarar bahi.” 

The accounts throughout have been 
made tmintelligible by the practice of 
mixing up the dates of the English 
calendar with the Hindi and the ac¬ 
count put in being partly in English 
and partly in Sindhi. Similarly there 
were defaults by two other firms. Kala 
Ram-Kanhaya Lai owed Rs. 1,274-6-6 
on their account on behalf of the plain- 
liiff. A AUit was brought against them 
and- a decree^ was obtained, but no 
money waa vealiaed. The same witness 
Tikam Singh at p. 106 tells us 
the defendant financed the Htigatiozi, 
but the solicitor’s bill had not yet been 
paid: Rs. 520-10-0 were still due from 
this firm. The third item is Rs. 1,275 
due from firm Diwan Chand-Amar 


Chand. No decree was obtained against 
this firm. The same witness examined 
on interrogatories (p. 83 of the i.^per- 
book) states that this firm had closed their 
shop and were running away for fear of 
their creditors when he succeeded in 
obtaining Rs. 3,500 in cash in liquida¬ 
tion of the amount due. The balance 
still stands at Rs. 1.275 due from this 
firm. Now the finding of the learned 
Senior Subordinate Judge is that the 
defendant is liable, in spite of what he 
did, because he failed to realize the 
amount due from this defaulting firm 
and to pay it to the plaintiff. He 
says: 

“ Taking each item in turn I am of opinion that 
the defendant ie liable to the plaintiff for Rupees 
4,649-3-9 still shown due from Chatter Bhuj 
Dossa. It was the duty of the defendant not 
only to debit Chatter Bhuj Dossa with this amount 
but also to recover the amount. Defendant re¬ 
covered Rs. 1,100 from him in December 1920, 
Rs. 1,232-8-0 on 23rd December 1920, Rs.3,000 
on 22nd December 4920. Hundis for Rs. 18,000 
were taken from him in defend.ant’s favour on 
11th December 1920. When an agent gives credit 
to a merchant instead of recovering money from 
him, he does so at his own risk and all the more 
so when the condition of the person to whom 
credit is given is shaky. This man was declared 
an insolvent on 8th May 1922. It does not ap¬ 
pear when the act of insolvency was committed on 
which he was declared an insolvent on the ap¬ 
plication of liis creditor. There was an interval 
of one year and seven months between the time 
of taking the hundis and his being declared an in¬ 
solvent. The only payment made by him after 
these hundis were taken was of Rs. 764-15-3 on 
26th March 1921. Thereafter ^fresh hundis were 
taken. Long credit was therefore given by de¬ 
fendant to a customer with shaky credit. ^ In 
such circumstances if loss accrues to the principal 
by the insolvency of the debtor the agent is clearly 
liable.” 

With this proposition I cannot agree. 
All that the defendant had to do was 
to exercise that amount of care and to 
show energy in getting what lie <^ould 
in making the best bargain possible 
under the circumstances. If a man’s 
credit and finances are in a thoroughly 
bad state and he has no money to 
pay his debt which it is impossible to 
realise from him, all that can be done 
is to take from him what he lias 3.nd 
to hope for the best. Similarly in the 
cases of the other two defaulting 
dealers, it was for the plaintiff to show 
definitely that there has been negli- 
genoe, and on the facts as found by 
le^xned Senior Subordinate Judge 
it appears to me to be established that 
the defendant did all that was rea¬ 
sonably possible and that is no default 
of his that the z^balisations were not 
larger than they were* If under these 
circumstances the defendant in theposi- 
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tion of this firm of commission agents 
might be held to be liable because of 
the failure of the firms with which he 
dealt on the Calcutta market, business 
would come to a complete stand-still. 
All that can be expected is tliat the 
commission agents should act as pru¬ 
dently and Avisely in arranging on their 
clients’ bchalt as they would do when 
acting on their own behalf and it has 
not been shown, in my opinion, that 
he failed in any way to cxcixisc due 
prudence and to show reasonable busi¬ 
ness acumen. I am therefore of opinion 
that the finding of the Senior Subor¬ 
dinate Judge on this point must be 
reversed. 

But before doing so it is necessary 
to examine another proposition put for¬ 
ward by counsel for the plaintiff-res¬ 
pondent. This is that negligence was 
shown in the first place by the defen¬ 
dant firm failing to communicate with 
him before closing the account. Had 
they done so, he urges, he would have 
kept the account open until due date 
and the result of this would have been, 
that the amount recoverable from the 
firm wliich eventually went to insol¬ 
vency would have been very much 
smaller and the amount recoverable 
from other solvent firms would have 
been very larger and he would .have 
benefited as a result. Now to foretell 
the future is not given to mortal men 
even if they arc commission agents or 
dealers on the commodity market. It 
is easy to jud^e after the event, but is 
quite impossible to anticipate wliat the 
I>iice would be on due date and wl^t 
the relative position therefore of the 
purchasers and sellers will be shown to 
be. The commission agent had to act 
on the information available and it ap¬ 
pears tliat as soon as he heard that 
this firm Chatter Bhuj Dossa was in 
difficulty, he closed the account in the 
hope of realising something, ^unsel 
urges on behalf of the plainUff tl^t 
though he could not know the con<h- 
tion of the Calcutta market and the 
reputation of the local dealers, he could 
licivc gojic liimsclf to C<tlciitt^ or could 
have sent a man. Taking everything 
into account appears to me that the 
defendant did ids best and that possibly 
by acting that he did he made certain 
of saving something from the wreck. 
I would therefore hold that it has not 
been shown that there was any negli¬ 
gence on the part of the defendant m 
the action he took on behalf of his 
client and that he is not liable for the 
losses incurred by the failure of the 
firm Chatter Bhuj Dossa and the im¬ 


possibility of recovering more than had 
been recovered from the other two de¬ 
faulting firms. (The rest of the judg¬ 
ment is not necessary for purposes of 
this report). 

Agha Haidar, J. —I agree. 

K.9. Order accordingly. 


A. L R 1933 Lahore 844 

Addison and Agha Haidar, JJ. 
Ghulam Ahmad —Plaintiff—Appellant. 



Ghulam Farid and another — Defen¬ 
dants—Respondents. 

Second Appeal'No. 1529 of 1932, De¬ 
cided on 12th July 1933. 

(a) Custom (Punjab)—Mohyal Brahmins — 
Conversion to Muhammadanism—Subsequent 
notification declaring all persons of this 
tribe to be members of agricultural tribe 
Such converts come within notification ~ 
Punjab Alienation of Land Act (13 of 1900), 

S. 6. 

A family of Mohyal Brahmins were converted 
to 'Muhammadanism. Subsequent to this a 
notification was issued by which all_ persons be¬ 
longing to the Mohyal Brahmin tribe were de¬ 
clared to be mombers of an agricultural tribe * 

Held ; that the above family, though they 
converts to Muhammadanism, were still Mohyal 
Brahmins and that they came within the notilJ^ 
cstion, and that S. 6, Punjab Alienation of Land 

Act, applied to them. (P 

(b) Punjab Alienation of Land Act (13 ot 
1900), Ss. 6 and 9 — Mortgage in contraven¬ 
tion of S. 6 is not absolutely illegal but can 
be revised by Deputy Commissioner. 

If a member of an agricultural tribe makes a 
mortgage on his land in any manner or form nob 
permitted by or under the Act, the mortgage is 
Dot absolutely illegal and the Deputy Commis¬ 
sioner has authority to revise aud alter the 
terms of the mortgage, so as to bring it in ac¬ 
cordance with such form of mortgage permitted 
by or under the Act as the mortgagee appears to 

him to bo eciuitably entitled to claim. 

LP 845 0 U 

Chand Diwan —for Appellant. 

Ghulam Moky-ud-Vin — for Eespon- 


ents. 

Addison, J .—Ghulam Farid, minor, 
lefendant 1, is the son of Burhan Din. 
Burhan Din on 10 th January 1919, 
nortgaged with possession certain land 
o the plaintiff, Ghulam Ahmad, ine 
dainliff mortgagee has come to Court 
ind sued for possession alleging ois- 

lossession some one and a 
>efore suit by the minor, defen^nt a 
ind his tenant defendant 2. Defen- 
lant 1 pleaded that the mortgage was 
roid ab initio as he was a member ot 
agricultural tribe. This view 
M with the Courts 


le suit has been dismissed. 
;cond appeal is directed ag^^ 
ecision. The only question deci 
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the lower appellate Court is that the 
mmor defendant is a member of the 
tribe of Mohyal Bralmiins and that 
as all persons belonging to the tribe of 
Mohyal Brahmins have been declared to 
be members of an agricultural tribe 
an unlimited usufructuary mortgage in 
favour of a person not belonging to the 
aame group is barred by the provisions 
of the Punjab Alienation of Land Act. 
The facts are tliat the ancestors of the 
minor defendant were Mohyal Brah¬ 
mins, but they were converted to Mu¬ 
hammadanism long before the Punjab 
Alienation of Land Act came into force. 
The argument of the appellant’s coun¬ 
sel was that the fact of their conver¬ 
sion caused them to cease to belong 
to the tribe of Mohyal Brahmins and 
that the minor defendant therefore did 
not come witliin the notification 
■No. 2669-S, dated 1st October 1909. 
I do not think that there is any founda¬ 
tion for this argument. The case of 
P.ajputs is analogous. Rajputs arc 
Hindus, but in the Punjab many became 
-Mussalmans before the Punjab Aliena¬ 
tion of Land Act came into force. Yet 
when a notification is issued to the 
•effect that in a particular district all 
persons belonging to the tribe of Raj¬ 
puts are members of an agricultural 
tribe this includes Mahomedan Rajputs 
.as well though they were converted to 
Islam before the Act came into force. 
There app^rs to me to be no distinc¬ 
tion in principle between Rajputs and 
Mohyal Brahmins. Defendant 1 still 
• belongs to the tribe of Mohyal Brah- 
t.mins though he is a Mussalman. He 
! therefore comes within the notification 
and the mortgage is not in accordance 
with the terms of the Punjab Alienation 
of Land Act. In this respect I am in 
agreement with the Courts below. 

This however does not dispose of the 
appeal. The mortgage is not absolutely 
illegal. It is against the provisions of 
S. 6, Punjab Alienation of Land Act, 
‘4 but under S. 9, if a member of an 
{agricultural tribe makes a mortgage of 
, his land in any manner or form not 
1 permitted by or under this Act, the 
‘ Deputy Commissioner has authority to 
Tevise and alter the terms of the mort- 

I gage, so as to bring it in accordance 
with such forth of mortgage permitted 
■by or under this Act as the mortgagee 
Appleara to bftn to be equitably entitled 
to cUim. The mortgage ia question 
thus be made by the Deputy Com¬ 
missioner into a mortgage for a limi¬ 
ted ntnnbcr of years not exceeding 
twenty. It will therefore be the best 
course if the District Judge- first deter¬ 


mines_ how long the mortgagee has 
been in possession and over wliat areas 
and then sends the mortgage lo the 
Deputy Commissioner to be revised and 
altered under the provisions of S. 9, 
Punjab Alienation of Land Act. I have 
no doubt that the Deputy Commissioner 
will allo^y both parties to be present 
before him when he is reusing it. 
When his decision is communicated to 
the District Judge, the Distnet Judge 
will then grant a decree for possession 
as mortgagee for the remaining period, 
if any, fixed by the Deputy Cominis- 
sioner. 

It was also pointed out to us that 
the only point decided by the District 
Judge was the question whether the 
minor defendant was a member of an 
agricultural tribe and that it might be 
possible for the respondents to defeat 
the appeal before the District Judge 
on other grounds. This may be so and 
the District Judge must th.erefore give 
an opportunity to the parties further to 
argue the appeal on any other point 
that can be taken. If he dismisses the 
appeal on other grounds then it will 
not be necessary to send the mortgage 
to the Deputy Commissioner as indi¬ 
cated above, but if he finds that the 
appeal cannot be defeated on any other 
ground he would have to send the 
mortgage to the Deputy Commissioner 
and follow the procedure already indi¬ 
cated above. I would therefore ac¬ 
cept the appeal in the above sense 
and send the case back to the District 
Judge to be disposed of in accordance 
with law, though my decision is 
the finding of the learned District 
Judge on the only issue he decided is 
correct. Parties will bear their own 
costs in this Court. 

AffJia Hdidar, J .—I agree generally. 

K.S. Order accordingly. 
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Shadi Lal, 0. J. and Abdud Qadir, j. 

Mohammad Fazal and others —Plain¬ 
tiffs—Appellants. 

V. 

Mohammad Salam Ullah and others — 
Defendants—Respondents. 

Second Appeal No. 1093 of 1928, De¬ 
cided on doth May 1933, from decree of 
Diet. Judge, Jhelum, D/- 14th January 
1928. 

(a) Punjab Limitation (Custom) Act (1 of 
1920), S. 7 (a)—Limitotion for possession of 
ancestral property which has been alienated 
by challenging alienation is three years from 
date on which right to sue accrues. 
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The limitation allowed by tte Punjab Limita¬ 
tion (Custom) Act 1 of 1920, for the possession of 
ancestral immovable property, which has been 
alienated, and the alienation of which is chal¬ 
lenged as not binding on the plaintiff according 
to custom, is three years from the date on which 
the right to sue accrues. LP 846 C 2 ; P 847 C 1] 

(b) Practice—New plea cannot be taken in 
second appeal. 

Party cannot be allowed in second appeal to 
take advan-age of a new plea which he has not 
raised before. [P S47 C 2] 


Asadullah Khan for Zafrullah Khan- 
and Achhru Bam —for Appellants. 

Mehr Chanel Mahajan —for Respon¬ 
dents. 

Abdul Qadir, J .—The relationship 
between the plaintiffs and the defen¬ 
dants will be illustrated by a pedigree 
table, which is given at the beginning 
of the judgment of th leftrial ^ Court, 
and may be reproduced for facility of 
reference: 


MUHAMMAD 

I 


I 


Bahawal 


I 

Tklt. Niamat Bibi=Mahbub Alam=Mt. Jawahir Bibi Sadar 

Din 


I 


1 

Sultan. 
Alani 
plff. 2 


I I 

Muhammad iluhamraad 
Akbat h’azal 

I plff. 1 


Makbdnm 

Alam 


I 


I I 

Mb. Basul Bibi=Aman Ullah Abdullah 

A 


i 


Ghulam Ghaus 
plff. 3 


Tiluhammad Sbaff 
plff. 4 


Salam Ullah 
deft. 1 


I 


Nur Alam 


j^luhammad Hayat lihan iluhammad Shah Muhammad. 

(or Jan Muhammad) 


Ghulam 


The property involved in the suit, 
out of which this second appeal has 
arisen, was one-third share of 1877 
kanals 5 marlas of land in two villages 
and the same share out of Uvo houses 
in another village, situated in Kharian 
Tahsil of Gujrat District. It belonged 
to Mahbub Alam, who died in 1886 
leaving behind him three brothers, 
Bahawal or Bahawal Bakhsh, Sadar 
Din and Makhdum Alam, and two 
widows, Mt. Jawahir Bibi and 
Niamat Bibi. On his death, 
was mutated in the names or ms 
widows. They gifted the Property m 
favour of Aman Ullah, who was the 
nephew and son-in-law of the 
and mutation in his name was - 

tinned on 25th November 18^- 

descendants of hv 

lor a declaration that the 
the widows in favour of Aman UUah 
would not affect their reversionan; 

rights and obtained a dec^r^ory d^ 
cr^ setting aside the gift erf 1890. 
Mt Jawahir Bibi, one of the widows, 
died in 1905, and the descendants ot 
Makhdum Alam then brought a suit 
for possession of that Property, but it 
was dismissed because was held that 
they could not sue m the bfetime o 
the second ^vidow, Mt. Niai^t 
The latter also died in 1920, and a 
third suit was brought by the descen¬ 
dants of Makhdum Alam for their share 
ot the property ot Mahbub Alam, d^ 
ceased, and it was decreed in their 


favour. , 

The present plaintiffs are descen¬ 
dants of Bahawal, brother of Mahbub 
Alam, and claim one-third of the pro¬ 
perty left by him. The principal de¬ 
fendant is Mohammad Salam Ullah, 
son of Aman Ullah. He opposes the 
claim of the descendants of Bahawal 
and pleads that the property h&d been 
mutated in favour of his ^ther who 
was the khanadamad of Mahbub Alam 
and that Bahawal had consented to that 
mutation and the plaintiffs are therefore 
estopped from bringing this suit. He 
also pleaded that the property is not 
ancestral {fiui the plaintififs and that 
the suit is barred by time 

Several issues were framed of whicn 
the following three are material for 
the purposes of the appeal before usi 
(1) Is the suit within limitation ? 

Are the plaintiffs estopped from sumg 
by their acts and conduct or on ac¬ 
count of the alleged consent of i^ha- 
wal Bakhsh ? (3) Are the lands at 

Bhola and Pohla villages an^tral Qua 
the plaintiffs ? The trial Court dis¬ 
missed the suit as barred by tim^ 
holding that the right to sue ac^ed 
on the death of Mt. Niamat Bibi, in 
July 1920, and the suit was lodged on 
26ih February 1926 and was cl^ly 
time-barred, as .the 

by the Punjab Limitation (Custom^^ 
1 of 1920, for the possession of an^ 
tral immovable property, whi^ 
been alienated, and the ahen^tioo 
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which is challenged as not binding on 
the plaintiff according to custom, is 
t^ee years from the date on which the 
right to sue accrued. No finding was 
given on issue 3, as to the property 
being ancestral, but on issue 2 a find¬ 
ing was given in favour of the plain¬ 
tiffs. The plaintiffs appealed. The only 
question raised in appeal before the 
learned District Judge was that of limi¬ 
tation. He agreed with the trial Court 
in holding that the suit should liave 
been brought within three years of the 
death of Mt. Niamat Bibi and was not 
within time. He therefore dismissed 
the appeal mth costs. The plaintiffs 
have now preferred this second appeal, 
which has been argued before us by 
Mr. Achhru Ram and Mr. Mehr Chand 
Mahajan has argued the case for the 
respondents. 

As has been already noticed, the 
Court of first instance gave no finding 
as to the character of the property 
and in the present litigation it has not 
been decided whether the property is 
ancestral qua the plaintiffs or is self- 
acquired. It may be noted that in the 
previous litigation, in which the des¬ 
cendants of Makhdum Alam succeeded 
in securing a decree in their favour for 
their one-third share of Mahbub Alam’s 
property, it was held that the property 
was self-acquired. Before us Mr. 
Achhru Ram has practically conceded 
that if the property was ancestral, Act 
1 of 1920, applies to the case and 
the suit of his clients appears to have 
been rightly thrown out as barred by 
time. He contends however that the 
nature of the property has not been 
determined and suggests that the ques¬ 
tion should be gone into. It is pointed 
out however by Mr. Mehr Chand Ma¬ 
hajan, that the plaintiffs having defi¬ 
nitely taken their stand on the ances- 
tr^ nature of the property should not 
be allowed in second appeal to shift 
their groimd and it must be held that 
the suit as brought is time-barred. He 
invites attention to para. 8 of the 
plaint, which describes the property 
in dispute as ancestral and to the 
statement of Muhammad Fazal who 
clearly stated that the lands as well as 
the houses in suit were ancestral pro¬ 
perty. The plaintiffs never accepted 
the proposition, on which the defendants 
rely, that th« property was self-ac¬ 
quired and no such question was raised 
by them in the grounds of appeal, 
which they filed in this Court. He also* 
adds that even in case of self-acquired 
property the suit of'the plaintiffs can- 
l&t SlDc^d as the ^l^petty inr dispute 
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is in the possession of Salam Ullah, 
who IS the son of the deceased’s daugh¬ 
ter and in the case of self-acquired 
property he is entitled to succeed in 
preference to collaterals, unless there 
is 2 . spccicLl custom to tlio contrary, bur 
no such special custom has been pleaded 
by the plaintiffs at any stage. 

In my opinion, the contention of Mr. 
Mehr Chand Maliajan should prevail. 
The plaintiffs having all along main¬ 
tained that the property was ancestral 
cannot in second appeal be allowed to 
take advantage of a plea which has 
not been raised by them before. More¬ 
over, as has been mentioned above, | 
even that plea cannot help them. I hold 
therefore that the suit has been rightly 
dismissed as barred by time by the 
Courts below and I would dismiss this 
appeal with costs. 

Sliadi Lai, C. J. —I concur. 

K.S. Appeal dismissed.. 

A. I. R. 1933 Lahore 847 

Tek Chand, J. 

Kashi Nath and others —Defendants — 
Appellants. 

v. 

Ram Jiivan and others — Plaintiffs and- 
Defendants—Respondents. 

Second Appeal No. 974 of 1932, De¬ 
cided on 28th June 1933, from decree of 
Dist. Judge, Delhi, D/. 27th May 1932. 

(a) Easements Act (1882), S. 18 — Right to 
open apertures in wall is subject to invasion 
of right of privacy of neighbour. 

Every owner has got the right to open aper* 
tures in his own wall and unless by doing so he 
invades the privacy or any other pre*exi8ting and 
well-established right vested in his neighbour, 
the latter cannot force him to close the apertures. 
The neighbour’s remedy is to build on his own 
land or otherwise obstruct the apertures. 

LP848 0 1 ]. 

(b) Specific Relief Act (1877), S. 52 — De¬ 
fendant making apertur« in his wall facing, 
site of plaintiff—Plaintiff refused permission . 
by Municipal Committee to raise well ob¬ 
structing aperture — Suit for injunction for- 
clesiDg‘ aperture—Proper relief is pecuniary 
compensation and not injunction—Easements 
Act (1882), S. 18. 

Defendant opened door and windows on bis 
well facing plaintlfi’s site. Plaintiff was refused 
permission by the Municipal Committee to con¬ 
struct a wall in front Bt the aperture. There- - 
upon plaintiff filed a suit for injunction for 
closing the door and windows. Injunction was 
granted by the lower appellate Court on the 
ground that the Municipal Committee had re- - 
fused permission to build a wall : 

Held : that that was not a legal ground for - 
granting the injunction, that injunction was net . 
the proper relief but that the threatened injury 
to plaintiff could be amply redzemed by grant of ~! 
pecaniary compensation. [P 848 0 9) C 
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Naioal Kishore and Kashi Nath for 

Appellants. 

Hem lia.i Mahaja?i for Bam Jiwan — 
•for Respondents. 

Jlul •—Tbc plaintiffs, claiming 
to be co-o\vncrs with defendants 4 to 7 
•of the site coloured purple in the plan 
Ex. P-1, brought a suit against defen¬ 
dants 1 to 3 fo’r a mandatoiT injunction 
fur closing the door marked A and 
certain wiiidovrs which they liad opened 
in the southern wall of their own house. 
Defendants 1 to 3 contested the claim 
and pleaded that the site in question 
was a public street vested in the Mum- 
cipal Committee and that the plaintins 
had no right to object to their opening 
the door and the window's in their own 
wall. They also pleaded that, having 
regard to the situation of^ the site and 
tlic other circumstances, it was not a 
lit case for the issue of an injunction, 
even if the site were held to be the 
property of the plaintiffs and defen- 
dar.ts 4 to 7. The trial Judge found 
that the plaintiffs liad failed to prove 
that the site w'as owned by them ^.nd 
defendants 4 to 7, and disniissed the 
suit. On appeal, the learned piftnct 
judge has reversed the finding, holding 
that the site liad been proved to be the 
property of 'the plaintiffs and defen¬ 
dants 4 to 7 and, having regard to the 
peculiar circumstances of the case, he 
has issued an injunction to defen^nts i 
to 3 for closing the ^oor rnarked ^ 
and the windows B, C, D and c. De¬ 
fendants 1 to 3 have come up to 
Court on second appeal and, on their 
behalf, Mr. Nawal Kishore 
various ingenious attempts to get owr 

the finding of fact 

terms by the learned . Dismct Ju g 

that the site in Xin^ 

public street, but belonged to 

Mr Nawal Kishore, I can see no 
^oundluftifying interference on second 

""'"The main question for eonsideration 
before me therefore is whether the 
learned Judge was right in issuing 

the mandatory injunedon to defendant^ 1 

to 3 in the form which he has done. 
It is Conceded that every owner has 
got thfright to open apertures m Ins 

own wall and unless by ^ 

the orivacy or any other pre 

existing and well-established right vested 

^ Ms® neighbour, the latter cannot 
force him to close the aperies. The 
aeighbour’s remedy is to build on his 
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own land or otherwise obstruct the • 
apertures. The learned District Judge 
was fully aware of this rule, but he 
thought that an exception should be 
made in this case, as it was stated that 
the Municipal Committee had refused 
jxirmission to the plaintiffs to construct 
the wall in front of the apertures. In 
my opinion this is not a legal ground 
for granting the injunction in the form 
in which the learned Judge has done 
it. In the plaint, the plaintiffs had 
stated that defendants 1 to 3^ passed 
through the door over the site in ques¬ 
tion and it was evidently intended that 
the defendants should be directed not 
to do so. The learned District Judge 
has not discussed this aspect of the 
case, but the plaintiffs’ learned counsel 
has raised the question before me. 
In my opinion the plaintiffs have a 
genuine grievance on the point. Hav¬ 
ing regard to the situation of the site 
and the other circumstances I am how¬ 
ever of opinion that injunction is not 
the proper relief, and that the thr^- 
tened injury to the plamtiffs and the 
ohter co-o\vners can be amply redres¬ 
sed by the grant of pecuniary compen¬ 
sation. Both counsel stated before me 
that it was not desirable to remand the 
case for the puri>ose of getting a find¬ 
ing from the learned District Judge as 
to the amount of the compensauon and 
they suggested that after hearing th^ 

I should fix the amount myself. Ac 
cordinffly I have heard counsel at 

length. After giving due 
submssions, I am of opinion that the 
ends of justice will be met by ordering 
defendants 1 to 3 to pay Rs. 550 to 
the owners of the site as follows. 
Rs. 450 to the plainuffs; Rs, 50 to 
Jugti Ram, defendant 4, and Rs- oo 
to Munshi Ram and Jawahara, defen¬ 
dants. 

The plaint shows that tte plaintiffs 
are the real sufferers by this infnng^ 
ment and naturaUy they shoMd ^ 
ffiven higher compensation than tne 
S-owners whose ho^^ are 
a distance from the <fopr anA. kpA 

windows ini question, and 

to whoise property is of a much less 

serious character. Na competition is 

to be alloiwed to Dwarta. Das a^S 

Pali Ram, defendant, who 

tedly sold his right to, 

son of defendant 1 on whose 

his brother Kashi Nath Aggarwal, 

fendant 2, who is present m 

fore me, has made a statement ttot he 

does not claim any compen^Uon. U 

payment of this compensaumi .^en 

dants 1 • to 3 shall have the right to 
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«:eep the doojr and the wiiiidows opciV 
lind. to pass thraiiifh the door over the 
site in question. I accept the appeah 
set aside the decree of the leanied! 
District Judge and in Ucu thereof pass 
a decree against defciviants 1 to 3 
for payment of Rs. 450 to- the plainr 
tiffs, Rs. 50 to Jugti Ram, defendant 4 
and Rs. 50 to Mui^hi Ram and Jawa-' 
Tiara, defeii^njts. Parties shall bear 
their own coists of this appeal, but thd 
•order Oif the Icai'ned District Judge as 
to coj^ts in the Courts below shall 

stand. 

2 g j\.‘pJ^CCLy ClCC€ptcci* 

iiJ A. I. R. 1933 Lahore 849 (1) 

Tek Chand, J. 

Chhajju and another — Defendants 
Appellants. 

Nanah Bahhsh— Plaintiffs — Eespon- 

^^^*^MiBc. Second Appeal ^ 

1933, Decided on 19th June 
order of Dist. Judge. Hoehiarpur, V/- Ota 

December 1932. a tc _ 

Limitation Act {1908), Art. 75 - 

ment bond giving in.t.l 

whole amount in default o any . . , 

•menl-Rlght to realize amount by mslalment 

In de&ult ofanTone instalmont, 
theoptiofl to realize tbe entire amount 

The first two instalments Vied " auVt 

third was not paid. The 

'wlnsn all tUe instalments were respect ot 

:fifth and sixth and no suit was filed m respect oi 

•third Instalment : thp on- 

Eeld : that the bond gave Pjf^ 

rtioaoi taking advantage of by instal- 

andhia right to realize the am^ou°^ TioBt 

ments as originally p 

•by his failure to exercise hw ,P ^ j ^ 5^950 j-^ah 
suit was not time-barred . ^ 2] 

^^%ak\rljkand—ioi: AppellantB. . 

Jadgmeni- —him^lf and 

Chhajju. defend^t L Pharman, 

AS guardian of his n p for 

defendant 2, the plaintiff. 

Rs. 900 in favour of 

It was fgr^d Interest, but 

was not rcD^d in six an- 

;that it would do x>%^ 150 each, be- 
aiual^instalments of 1982. It 

t^t if default was 

' rfhail be paid at the rate or 

cent, per men^.. 

ditor shall, if he? so desired, have the 
option of realising the 
.at once. The defendants paid the fet 
jtwo instalments on due dates, 

1933 D/107 & 108 


i. e., in jeth Sambat 1982 and Jeth 
Sambat 1983. The^ third instalment, 
wMch was payable in Jeth 1984 was 
admittedly not paid and no suit in 
respect of this instalment lias been 

filed. , • -rr 

On 13th June 1931 the plaintiff 

sued for recovery of the amount due 
on the remaining three instalments, 
which had become due in Sambat 
1985, Sambat 1986 and Sambat 1^7, 
together with interest due tliereon. The 
defendants pleaded limitation. .This 
plen found favour with the tr^l judge 
and he dismissed the suit. On appeal 
the learned District^ Judge has held 
the suit to be within time,^ and lias 
remanded the case for decision of the 
other issues. Before me the point ot 
limitation has been raised a pin, but 
after hearing Mr. Fakir Chand, I have 
no hesitation in holding that the deci¬ 
sion of the learned District Judge' is 
correct. Mr. Fakir Chand, has con¬ 
ceded that the terms of the bond 
in dispute are very similar to tho^ 
“ the bond in .4. I. Lfi 

124, which the learned Judge lias^ fol¬ 
lowed. The bond gave the plamtiff 
the option of taking advantap of the 
forfeiture, clause, and his right to rea¬ 
lise the amount by instalments as pi- 
ginally agreed upon cannot 
by his faUure to exercise lus optiom 
^In my opinion, the smt has been 
aghtly held to be within time ^ana 
? (hsmiss this appeal. -As the respon¬ 
dent is not represented before me I 

make no order as to costs. . 

Appeal dismissed. 

air 1933 Lahore 849 (2) 

' Tek Chand. J. 

Bhan Singh —Plaintiff ^Appellant. 

V. 

Kaka Singh and another Defendants 

®®“‘’seco“d‘Appeal No. 1176 of 1929. De. 
cided on 16th June 1933. f«m decree of 
Addl. Diat. Judge, Lahore, D/- 7th Feb- 

’^“cootiact^Act (1872). S. 23- Money paid to 
«>ra<*ure airl for marriage — Agreement re- 
mainiogtnfulfilled — Plaintiff ia entitled to 

refund of money. . . 

The plaintiff was anxious to have bis son mar¬ 
ried The defendants offered to procure a Jat girl 
for the boy, provided the plaintiff paid them 
Ba 2,000. The plaintiff agreed to pay the amount, 
and the defendbnta produced a girl who they re¬ 
presented was a Jat. The plaintiff paid Es. 2,000 
in cash to the defendants and a date was fixed 
for the marriage by ohadar andazi. Before ^bo 
ceiemony, the girl informed the plaintiff that she 
was not a Jat but was a sweeper by casta and that 
the defendants had falsely’ stated that she was » 
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Jafe. Oa this the contemplated marriage did not 

come oil : . . a 

Held : that the agreement hanng remained 

unfulfilled the plaintiff vrae entitled to a refund 
of the money, even though the original agreement 
was void under S. '23, Contract Act : A I It 
Lah 35. Ref. 850 ^ 2] 

Tirath Ram —for Appellant. 
Mohammad Amin Khan for Respon¬ 
dents. 

fudsment ,—Tlie plaintiff, a Sikh, 
Tat, of Kasur Tahsil, was anxious to 
have his son married. The defendants 
offered to procure a Jat girl for the 
hoy', provided the plaintiff paid, them 
Rs. ’2,00.0. The plaintiff agreed to pay 
tlic amount, and the defendants, pro¬ 
duced a girl, Mt. Kako, who, they re¬ 
presented, was a Jat and ^lation of 
Kalca Singh, defendant 1. The plam- 
tiff paid Rs. 2.000 in cash to the 
defendants and a date was fix^ tor 
the marriage by cliadar andazi* Betore 
the ceremony, the girl informed the 
plaintifT that she was not a Jat but 
was a sweeper by caste and that the 
defendants had falsely stated 
was a relation to Kaka Singh. On this 
the contemplated marriage did not come 
off, and the plaintiff prosecuted the 
defendants for cheating. The Magis.- 
trate convicted the defendants and sen¬ 
tenced them each to undergo rigorous 
imprisonment for one year and to I>Ay 
a fine of Rs. 500. Out of the fine, 
if roaUzed, Rs. 750 was ordered to be 
paid to the plaintiff by way of com- 

Thereafter the plaintiff brought a 
suit against the defendants for 
fund of Rs. 2.000 which, he 
to have paid to the defen^nts Ihe 

Court found that tde plaintiff had Paia 
the defendants Rs. 2,000, a 
by him. and after fed^tmg Rs- ^ 

wliich had been 

p^d by the'^efendants,, pas^d a 

cree for Rs. 1,250 agamst the deten 

dants On appeal the „uit hoM- 

District Judge dismissed the suit, hold. 

ins that It had not been esmbhshed 

thit tte girl was a sweei^r 

and that, in any case, the plaintitt 

had disentitled himself to _ get ^e^f 
from the ovil Court as 
artnaUv gone thr-ough a form ot rnar 
riage with Mt. Kako. who had given 

birth to a daughter from him. 

On second tppeal it was cont^ded 

that the learned Additioi^ 

-Judge had gone against the pleato^s 
*and admissions of the parties, and m 
order to elucidate the matter fur*^ 
this Court, by its order dated 19tn 


19*3 

October 1932, remanded the case imr 
der O. 41, R. 25, for further enquiry 
on certain issues. Both parties were 
given full opportunity to produce evi¬ 
dence on these issues, and the trial 
Judge has reported that the girl, Mt. 
Kako, was a sweeper by caste, that 
she was never married by chadar and^ 
to the plaintiff’s son, nor did she give 
birth to a child from him. Mr. Mo-, 
hammed Amin Khan for the respon- * 
dents has attempted to challenge these 
findings, but on going through the re¬ 
cord, I find myself unable to agree- 
with him. On these findings there can 
be no doubt that the judgment of the 
learned Additional District Judge was 
erroneous and must be set aside. "The 
agreement havdng remained unfulfilled 
the plairxtiff is entitled to a refimd of 
the money, even though the original 
agreement was void under S. 23, Con¬ 
tract Act: Jin'p/ui V. Malakchand (1)- 
I accept the appeal, set aside the 
decree of the learned Additional Dw- 
trict Judge, and restore that of the 
trial Court with proportionate costs m 
all Courts. 

T- Avv^al accepted. 

iTaIB 1919 Lah 36=53 I C 407=113 P B 
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Dalip Singh, J. 

Nathu itfaZ—Appellant. 


V. 


Bes- 


Punjab and Sindh Ranh, Ltd. 

Miac. Second Appeal No. 1192 of 
1932, Decided on 27th June 1933, from 
order of Diat. Judge, Gajranwala. D/- 
12th July 1932. ^ . 

Civil P. C. (1908), S. 151 — Anelion-pur- 
cbaier allowed to withdraw purchaae money 
—Court ha* inherent power to order refund 

of Bucb money. « 

The Court has inherent jurisdiction to order 

refund of purohaae-money allowed to be with¬ 
drawn by the auction-purchaser : 88,4 

AIR 1922 P C 269, Rel on. IP 851 O IJ 

Vurga Das —for Appellant. 

M. C. Mahajan and Sundar Stngh 

for Respondents. 

Judgment .—The facts are cl^rly 
ven in fhe judgment^ of the 
Courts below. Two points are 
tested before me: (1) That the 
ment of the learned District Jud^e 
is wrong in holding that the order o 
the executing Court, dated 11th March 
1927, did not set aside the sale alter 
hearing the parties, I am cl^ly 
of opinion that the le^ed Jistnct 
Judge is right and the Court did not 
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Farida v 

aside the sale but only suspended 
^he proceedings confirming the sale; 
u point contended is tliat 

the Court has no jurisdiction against 
the auction-purchaser once rightly or 
wrongly it had allowed him to with¬ 
draw the purchase money on 17th 
August 1927. In this connection on 
the authority of A. /. R. 1922 p. 
C. 269 and. Sukdea^ v. Rlto Singh 
(1), I have no hesitation in holding 
that the Court had inherent jurisdic¬ 
tion to order it in the circumstances 
of the case. It is unnecessary to de¬ 
cide the preliminary objection that no 
appeal lies. I therefore dismiss the 
appeal with costs. 

K.S. _ Appeal dismissed. 

.1. (1917) 39 I C 703' ‘ 

A. I. R. 1933 Lahore 851 (1) 

Dalip Singh, J. 

Dhera Shah and others Creditors — 
Appeilanti. 

V. 

Sant Ram another —Debtors—Res¬ 

pondents. 

Civil Appeal No. 1723 of 1932, De¬ 
cided on 7th June 1933, from order of 
Dist. Judge, Atkock, D/. 23-8-1932. 

(a) Words Sbod Phrases—Sakunat. 

Whoro a person states that ho is hartng his 

sakunat at a certain place, it does not necessarily 
mean that he ordinarily resides at that place. 

[P 861 C 2] 

(b) Inselveney—Petition prcseeted to wrong 
Const — Proper procedure is to return for 
presentation to proper Court—Practice. 

Where an insolvency petition is filed in a wrong 
Court, the proper procednre is to retorn it for 
presentation to proper Court andnottodismiss it. 

[P 861 C 2] 

Kishan Dayal —for Appellants. 

Shamair Ghand —for Baspondenks. 

Judgment -—The learned District 
Judge in this case dismissed the 
tition to declare the respondents in¬ 
solvents on the preliminary ground thiit 
it was not proved that that Court had 
jurisdiction as the alleged debtors had 
not been proved to reside at Kara. 

The plaintiffs-creditors have come in 
appeal and the first point urged on 
their behalf is that the record does 
not show ^y order that the petitioners 
closed their case or that the case was 
closed by the Court on their behalf 
on any reasonable ground. I do not 
think that there is any force in this 
contention. The respondents have put 
in an affidavit stating that the Court 
did n^t refuse to take any evidence that 
R was produced. Petitioners were repre¬ 
sented by counsel and two witnesses 
i -were led on the preliminary issue of 
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ji^isdiction framed by the Court. The 
affidavit of the petitioners is a guard¬ 
ed one and merely states that the Court 
did not t£^e the evidence present in 
vJourt. This may be perfectly correct 
without showing that the petitioners 
mshed to produce any more evidence 
m Court. They further state that they 
did not close their case. This again 
may be true in the sense that no 
formal question was put to them as 
to v.'hether they closed the case. It 
IS possible that the Court merely asked 
their counsel whether he had any m-ore 
witnesses to produce and the counsel 
<hd not wish to produce any more of 
the witnesses present and the Court 
thereupon proceeded to judgment. I 
therefore repel tliis contention of the 
appellants. 

The next contention on his behalf 
is that on the record it is proved 
that the debtors reside at Nara. There 
are only two witnesses. The debtors 
themselves deny that they reside at 
N^a. They state that they have left 
this place and for the last 12 or 
13 years have been carrying on busi¬ 
ness at a place called Phullarwan. 

A petition-writer is the only other wit¬ 
ness and he states that in a mort¬ 
gage-deed the debtors described them¬ 
selves as having their sakunat at Na¬ 
ra. I do not tliink the word “sakunat” 
necessarily means tliat they ordinarily 
resided at Nara. Nara is the family 
home and the respondents had a house 
there; but from that it does not fol¬ 
low that they ordinarily resided at Na¬ 
ra. I therefore repel this contention 
of the appellants also. The last point 
taken is that in any case the learned 
Judge should not have dismissed the 
petition but should liavr^ returned it for 
presentation to the proper Court. This 
contention is correct. I do not know 
that it will be of any avail to the 
appellants. I accept the appeal so far 
as to direct that the petition be re¬ 
turned to the appellants for presenta¬ 
tion to the proper Court if so advised. 
No order as to costs of this appeal. 

Appeal accepted. 

A. I. R. 1933 Lahore 851 (2)^ 
Abdul Rashid, J. 

FaWda—Convict-—Appellant. —'•>—' 

^ T, 

Emperor : —te Party, 

~Uritual AppeaJ. No. 598 of 3933 
Decided on 23rd June 1933, from order 
of SesB, Judge, Lyallpur, D/- 14th fiTarob 
1§33. — 
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Penal Code (i860), S. 300, £xcep.4—Death 
'Caused by one blow in sudden quarrel with* 
icut deliberate Tntention—Held sentence of 
five years' rigorous imprisonment was exces* 
'sivc, 

Only ODe blow was struck by the appellant on 
the head of deceased. It was further found that 
abusive language Avas exchanged just before the 
blow was struclc and that the blow was given in a 
sudden quarrel without any deliberate intention 
and without the appellant baviug taken undue 
advantage or having acted in a cruel or unusual 
manner. As soon as the deceased fell down the 
appellant refrained from inflicting any other in¬ 
jury upon him : 

Held: that a sentence of five years’rigorous 
imprisonment was excessive and that it should 
be reduced to one of two years’ rigorous imprison¬ 
ment, CP 652 C 2] 

Ganesh Dattci for Governmeut Advocate 
—for the Grown. 

Judgment. —This appeal lias arisen 
out of a fight which took place between 
two herdsmen on 17th January 1933, 
at Mauza Imam Shah in the Lyallpur 
Distnet. Farida, appellant, aged about 
19 years, was grazing his sheep, and 
Sharila, deceased, and his brother, Sai¬ 
da were watching their crops. The 
sheep of Farida and Shaman, P. W. 
3. trespassed into the field of Sha- 
rifa who drove them out. After a short 
time Farida, appellant, ^and Shaman 
drove their flock into Iris field again. 
Sharifa, deceased, thereupon rounded 
up the animals, and was _ going to 
take them to the pound. Farida abused 
him and received abuse in return. 
Thereupon he hit Sharifa a single blow 
on the head with the latlii that he 
was carra-ing. Saida, P. W. 2, Shaman, 
p. W. 3, and Mangtu, P. W. 4, 
«aw the blow struck from a distance 
of about 15 l<arams or so. As soon 
as they reached tlie scene of occur¬ 
rence, Sliarifa stood up, and spoke^ to 
them. A few hours after receuTng 
the injuries, however, he breatlied ms 
last. The prosecution version liaA b^i 
supported by Saida, Mangtu and Slia- 
man. The testimony of Shaman is par¬ 
ticularly valuable as he was a mend 
and partner of Farida, appellant. 
Mangtu, P. W. 4, is, an absolutely 
disinterested and impartial avitness and 
1 do not see any reason why he should 
support a false story The acc^d 
Stated tliat he was taking his flock 
to the canal to water theiti,'^ and cross¬ 
ed Sharifa’s field and as he refused 
to let them pass. an altercation arose 
in the course of which Shanfa aimed 
a blow at him tvith a dang. 
to avoid the blow he pushed Snanra 
tvho fell down and received an mjuiy 
as a result of wliich he died. This 
story is not only in the liighest de¬ 


gree improbable but was not put for¬ 
ward by the appellant in the Commit¬ 
ting Magistrate’s Court, and I am of 
the opinion that it is palpably false. 

The question of sentence however 
requires consideration in this case. 
The learned Sessions Judge has held 
that only one blow was struck by 
the appellant on the head of the de¬ 
ceased, and that Excep. 4 to S. 300, 
Penal Code, is applicable to the facts 
of this case. He has held tliat abusive 
language was exchanged just before 
thje blow was struck and that the 
blow was given in a sudden quarrel 
without any deliberate intention and 
without the appellant having taken un¬ 
due advantage or having acted in a 
cruel or unusual manner. Death was 
due to the fracture of the skull measur¬ 
ing If inches in length. As soon as 
the deceased fell down the convict re¬ 
frained from infiictmg any other in¬ 
jury upon him. In view of the findings 
of the learned Sessions Judge, a sen¬ 
tence of five years’ rigorous impri¬ 
sonment seems to me to be exces¬ 
sive, and that it should be'reduced. 
I therefore reduce, the sentence to one 
of two years* rigorous imprisonment. 
The appeal is accepted only to this 
extent. 


K.s. 


Sentence reduced. 


A. I. R. 1933 Lahore 852 

Dalip Singh, J. 

Dhanwantri Durga Das Convict 
Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 661 of 1933, 
Decided on 20th June 1933, from order 
of First Class Special Magistrate, Delhi, 
D/-28bh April 1933. 

(a) Criminal Trial — Two CourU having 
concurrent jurisdiction—Seisin of c®*® 
one Court does not oust jurisdiction of other 

Court—Jurisdiction. ^ 

Courts of concurrent jurisdiction can proceed 
to try the same offence and simply because one 
Court has seisin of the case, the 
the other is not ousted^ ,, CP 853 0 2] 

(b) Penal Code (1860), S. 307—Use of pistol 

with reckless disregard to consequences 

Accused is guilty under S. 307 and also under 

Arms Act (1878), S. 19 (f). Tartlees 

Where the accused used a pistol with leckl^ 

disregard to consequences against a constable wno 
was diasing him and the bullet struck t^e un¬ 
stable on his side and remained lodged inside . 
Held : that it must be Pjosumed that the ac 

oused intended to R 19^1? 

guilty both under S. SOT. I. P. 0. and 
Arms Act. ^ 
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Dhanwantri V. Emperor (Dalip Singh, J.) 


Shamair Chand and Sham Lai —for 
Appellant}. 

Carden Noad and S. Abdul Aziz —for 
the Grown. 

Judgment. —The appellant in this 
case has been convicted by the learned 
Special Magistrate under S. 307, Pe¬ 
nal Code, and sentenced to seven 
years’ rigorous imprisonment. He has 
also been convicted under S. 19 (f), 
Arms Act, and sentenced to three 
years’ rigorous imprisonment, the two 
sentences running consecutively. Before 
dealing with the facts of this case 
it is necessary to dispose of a pre¬ 
liminary objection which was raised 
by the learned counsel for the ap¬ 
pellant as to the jurisdiction of the 
Magistrate to try this case. The facts 
concerned with this objection are that 
on 21st November 1930, Act 4 of 
1930, was extended to Delhi. On 9th 
April 1931, the Local Government of 
Delhi ordered that this appePant should 
be tried on the charges on 
which he has now been convicted by 
the Special Tribunal provided for lui- 
der Act 4 of 1930. The case accord¬ 
ingly proceeded before the Special 
Tribunal but before any charges were 
framed on 3rd February 1933, the Gov¬ 
ernment of India issued a notification 
cancelling the notification of 21st Nov¬ 
ember 1930, extending the Act to the 
province of Delhi. The argument of 
the learned counsel is tliat though the 
Act no longer extended to the province 
of Delhi to the Court which had been 
constituted under that Act was never 
dissolved by the Local Government at 
Delhi wluch alone could dissolve the 
said Court. He contends that the Act 
might have ceased to apply to the 
province of Delhi, but that would not 
ipso facto dissolve the Court nor could 
a notification of the Imperial Gov¬ 
ernment dissolve the Court which could 
only be constituted by the Local Gov¬ 
ernment and tliercfore could only be 
dissolved by the Local Government by 
an order in writing as provided in 
the Act read with the General Clauses 
Act, S. 21. It appears to be correct, 
as a matter of fact that the Local 
Government at Delhi never p^sed any 
order removing the Commissioners ap¬ 
pointed or declaring that they had 
ceased to be Commissioners. 

It is evidently assumed that the or¬ 
ders of the Supreme Government of 
India were sufficient for this purpose. 
The learned counsers contention there¬ 
fore is that the Court which was oii^- 
ti d ily seized of this case is srtill in 
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existence and as that Court had exclu¬ 
sive jurisdiction no other Court is em¬ 
powered to try tliis case. He contends 
that the rep^ of an Act creat¬ 
ing a certain Court on a certain 
procedure would not cause the 
jurisdiction of the Court to cease at 
any rate so far as pending cases are 
concerned. In the alternative he con¬ 
tends that if the Court had not ex¬ 
clusive jurisdiction the Court had ju¬ 
risdiction and having once seizin of 
the case no other Court could pro¬ 
ceed to try the same case. The points 
raised by the learned counsel might 
have created considerable difficulty but 
it is unnecessary to enter into a de¬ 
tailed discussion of them because it 
seems to me that neither of the hypo¬ 
theses of the learned counsel really 
exists. I find nothing in Act 4 jof 
1930 by which exclusive jurisdiction 
was conferred on the Special Tribunal. 
All that tliat Act declares is .that, 
if so advised, the Local Government 
may constitute a special Court with 
special procedure to try certain offences 
and it may then order certain per¬ 
sons to be tried before that special 
Court. This really means nothing more 
than that the ordinary Courts and 
the Special Tribunal have concur¬ 
rent jurisdiction over certain of¬ 
fences. The first contention therefore 
that the Special Tribunal had exclu¬ 
sive jurisdiction to try this case is 
not correct. 

The second contention of the learn¬ 
ed counsel is that granting there is 
concurrent jurisdiction and one Court 
has taken up the case the jurisdiction 
of the other Court is ousted by the 
first Court, taking seizin of the case. 

I know of no law or principles of 
law leading to this result. It may 
happen even under the Criminal Pro¬ 
cedure Code in the case of wliat is 
known as continuing offences that two 
Courts may have jurisdiction to try 
the case. Both Courts might proceed 
to try the case in ignorance of the 
proceedings of the other Court. A spe¬ 
cial procedure is provided in the Cri¬ 
minal Procedure Code for such cases 
to prevent the continuance of two 
trials regarding the same offence, but 
apart from the special procedure I 
know of no principle by which’Courts 
of concurrent jurisdiction could not pro¬ 
ceed to try the same offence. Of 
course where one Court had arrived 
at a conclusion and delivered a judg¬ 
ment it would be open to the accused 
to plead autrefois convict or autre¬ 
fois acquit but that is a different ques-> 
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tion altogether from holding that the 
proceedings in one or other of the 
Courts arc coram non jiidice. I there¬ 
fore repel iliis contention also and hold 
that the Special Magistrate had ju¬ 
risdiction to try this ease. 

Coming now to the merits of the case 
I SCO no reason to doubt the direct 
cyidciicc showing that the appellant, 
Unanwantit was seen by two police 
omcers, Gliulam Rasul and Gian Chand, 
passing along the nai sarak with a 
companion and that the two police offi¬ 
cers pursued Dhanwanlri and lus com¬ 
panion and that while the chase conti¬ 
nued down Cliandni Chowk Dhanwantri 
at.d lus companion £cpai*ated, Dhamvan- 
tri running on the right side of the 
Lliandiu Chowk and his comi>amon go- 
ing oft towards the left. Mohammad Af- 
/al. constable, hearing a police wliistlc 
turned round and saw Dhanwantri and 
tiled to catch him. Dhanwantri turned 
round and fired a pistol at the con¬ 
stable which struck the wliistle that 
the constable had in his pocket and 
then passed through the side of the 
constable and the bullet remained, 
lodged inside and ^yas extracted subse¬ 
quently as the medical evidence shows. 

V cry pluckily the constable, though 
temporarily knocked out, continued the 
chase. 

1 . * _ ^ again fired at him 

but missed and his magazine being pre¬ 
sumably cxluiusted he was seized by 
Mohammad Afzal, the pistol was 
snatched away by constable, Abdul Ma¬ 
jid, who along with head-constable, Mo¬ 
hammad Haidar, also api>earcd on the 
scene and the appellant was then re- 
m,o\'cd to the kotwali where a fard was 
prepared of the recovei'y of the pistol. 
The main point urged by the learned 
counsel for the appicllant on the mciiu 
is that the pistol was on 21st April 
1932, before the Special Tribunal shown 
to be defective by Vidya Bhushan who 
was an accused before the Special Tri¬ 
bunal. His contention is that the pistol 
has remained all along in the custody 
of the police. In its present condition 
the magazine is defective and the last 
two cartridges at any rate cannot be 
fired from this pistol. He further con¬ 
tends that the ejector is defective and 
the pistol could at most be fired once and 
once only. Now the evidence of the 
prosecution is that in all probability 
tliis pistol was fired four or five times 
(see the evidence of H. C. Ghulam 
Rasul), and according to all the evi¬ 
dence of the prosecution witnesses it 
was fired at least twice. It appears 
from the prosecution evidence that the 


pistol after being taken charge of by 
the police remained in the malkhana, 
nobody cleaned it or oiled it, and 
It seems to me quite possible that 
rust may have affected the ejector at 
any rate to account for its present 
defective condition. So far as the ma¬ 
gazine is concerned, the learned coun¬ 
sel contends that rust could not pos¬ 
sibly affect the spring of the magazine. 
The learned Government Advocate do^ 
not admit this proposition and there 
is no evidence on the record to show 
me what the position may be as re¬ 
gards the spring. Be tliat as it may, 
after allowing for certain natural ex¬ 
travagances in the evidence of the po¬ 
lice constables as to the particular part 
they played in this affair and the 
courage they showed in contesting the 
appellant I sec no reason to doubt the 
evidence as to the actual use of the 
pistol by the appellant. It must be 
borne in mind that the appellant him¬ 
self denied the possession of a pistol 
altogether. His learned counsel, while * 
not admitting that he had a pistol, 
has wisely confined himself to contest¬ 
ing that he might have had a pis¬ 
tol but he did not use it in. the noan- 
ner suggested by the prosecution. In, 
considering tlierefore the evidence of 
the prosecution and weighing its truth 
it is an important fact to note that 
the appellant himself never raised ex¬ 
actly the case that his learned counsel 
has raised for him in appeal. 

I therefore cemsider that on 
the merits he has been rightly con¬ 
victed under S. 307, Penal Code, for 
it is obvious from the place where 
the bullet struck that the shot was 
aimed ^vith the intention of seriously 
injuring the police constable who was 
chasing the api>ellant and with reck¬ 
less disregard as to whether his Ufe 
was or was not endangered by doing 
so. 

Wlien a man uses a deadly weapon 
like a pistol in such a fashion the 
presumption against him is that he 
intended to cause death. I see no rea¬ 
son why the presumption should not 
be drawn against the appellant in this 
case. It follows that he has also been 
rightly convicted under S. 19 (f), 

Arms Act. The only question remain¬ 
ing is a question of sentence. It is 
. a serious offence to shoot at policemen 
mth pistols while the poUcemen are 
endeavouring to discharge their duties 
and I would not ordinarily have inter¬ 
fered with the sentence passed in the 
case but I bear in mind that for no 
fault of his the appellant has been an 
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under-trial prisoner for nearly two and 
a half years and bearing this in mind 
I order that the two sentences should 
run concurrently. The appeal is other¬ 
wise dismissed. 

K.S. Order accordingly. 


A. I. R. 1933 Lahore 855 

Tek Chand, J. 

S/dcr Sirigh-Dula Singh —Defendants— 
Appellants. 


V. 


recorded any clear finding on it. He 
has not discussed the evidence at all, 
but has contended himself with mak¬ 
ing certain “remarks in passing”. The 
District Court being the final Court 
of appeal on the questions of facts, the 
learned Judge was bound to come to 
a definite finding on this issue, after 
considering the evidence of the parties 
bearing on it. The second issue framed 
by the trial Court was whether the said 
mortgage was 

” intended to defeat or delay the claim of defen¬ 
dant 2 and is in tlie nature of a m.'ila fide trans¬ 


Gop'al Singh and another —Plaintiffs— 
ReBpondents. 

Second Appeal No. 1499 of 1932, De¬ 
cided on 20th June 1933, from decree of 
Diet. Judge, Lyallpur, D/- 3i'd May 1932. 

Civil P. C. (1908), O. 21, R. 63—Objection 
to attachment raised by alleged mortgagee 
dismissed — Declaratory suit under O. 21, 
R.63 — Onus of proving that mortgage was 
effected for consideration and in good faith 
lies on claimant and Court should give de¬ 
finite finding on such point. 

Whore objection to an attachment raised by an 
alleged mortgagee is dismissed and he files a de¬ 
claratory suit under O. 21, It. C8, the onus o£ 
proving that the transaction in his favour was for 
consideration and effected iu good faith lies on 
him ; and the Court should give a definite finding 

on these points after coneidoting the evidence 

parties beating on it: AIB 1932 Lah 174 and 
1930 P C 255, Rel on. [P 855 0 2J 

Asa Bam- for Appellants. 

J. B. Agnihotri for Anant Ram Khosla 
—for Respondents. 

Judgment. —This case has been very 
imsatisfactorily dealt with by the learned 
District Judge and must be remanded 
to him for rehearing and redecision. 
In execution of a decree obtained by 
firm Sher Singh-Dula Singh, defendant 
No. 2 against Sant Singh, defendant 
No* certain property belonging to 
the latter was attached. The plaintiff 
Gopal Singh, who is a maternal cousin 
of tlie judgment-debtor, objected to the 
attachment on the ground that the pro- 
I>erty had been mortgaged to him by a 
deed executed and registered on 13th 
July 1922 and that it should be sold 
subject to his charge. The objection 
was disailowed and Gopal Singh insti¬ 
tuted a suit under O. 21, t. R. 63, 
Civil Procedure Code for the usual 
declaration. The suit has been decreed 
and defendant No. 2 has preferred 
a second appeal to this Court. . 

The first issue in the suit 'was whe¬ 
ther the mortgage set up by the plain¬ 
tiff was for consideration. This is one 
of the essential points in the case, 
but the learned District Judge has not 


fer.” 

The onus was placed on defendant 
No. 2, and there can be no doubt 
that this was clearly wrong. But this 
issue, such as it was, the Icanied Dis¬ 
trict Judge has not thought fit to de¬ 
cide, he being of opinion that it “did 
not arise for decision in the case”. As 
held in Janki Das v. GiUzar (1), fol- 
fowing the decision of their Lordships ot 
the Privy Council in Alahomed AH 
Mahomed Khan v. Mt. Bismilla Begani 
(2), in cases of this kind the two 
essential points requiring decision arc, 
whether the transaction on which the 
plaintiff (who had been unsuccessful in 
his objection before tlie executing 
Court) relies was for consideradon and 
whether it had been effected in good 
faith, and that the onus of proving both 
these points lies on him. The learned 
District Judge should, therefore, have 
re-framed this issue and given a definite 
finding on it, after taking further evi¬ 
dence if he thought that the materials 
on the record were insufficient to en¬ 
able him to decide it, or the parties had 
been prejudiced by the wrong allocation 
of onus. 

The learned Judge has not decided the 
third issue relating to collusion, being 
of opinion that this question also was 
irrelevant. This question again has an 
important bearing on the case, in view 
ot the fact that the alienor and the 
alienee are near relations. For the for¬ 
going reasons this appeal must be ac- 
ceptefl, the' judgment and decree of 
the District Judge set aside and the 
case remitted to him for rehearing and 
disposal with reference to the foregoing 
remarks. Court-fee on the appeal shall 
be refunded; other costs shall be costs 
in the cause. 

K.S. Appeal accepted. 

il. A IB 1932 Lah 174=131 I 0 883=12 Lah 

763. 

2. A I R 1930 P 0 266=128 I C 647 (P 0). 
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Dadtp Singh, J. 

Badhe Kislian-Tirath Itam and another 
—Appellants. 

V. 

Fateh Mohammad and another — Res¬ 
pondents. 

Misc. First Appeal No. 1643 of 1931, 
Decided on 13th July 1933, from order of 
Addl. Dist. Judge, Lyallpur, D/- 18th 
July 1931. 

(a) Provincial Insolvency Act (1920), Sec* 
lions 54 (4) and 75— Order on application by 
Official Receiver under S. 54 (4)—Creditor 
has right of appeal. 

A creditor has a right of appeal 'from an order 
passed on an application by the Official Receiver 
under S. 54 (4) ; AIR 1925 All 549, Foil ; AIR 
1921 i/T/t 81, tP85GC2] 

(b) Provincial Insolvency Act (1920), S. 54 
—Execution of mortgage, for sum more than 
double tbe real sum due, to near relation is 
undue preference. 

The execution of a mortgage, for a sum more 
than double of what is really due, to a near rela¬ 
tive points both to tho dishonest intention of tho 
alionor to give undue preferonce to his creditor 
and to tbe mala fides of the alienee who obviously 
reserves tho extra consideration for the concealed 
benefit of tbe insolvent aud the transaction falls 
within S. 54. [P 857 G 1] 

J. L. Kapur and Nainsttkh Gauba — 
for Appellants. 

Kliurshaid Zaman for M, A. Majid — 
for Respondents. 

Judgment. —In this case the Official 
Receiver applied under S. 54 (4), Insol¬ 
vency Act, to have an alienation made 
on 13th (Detober 1928, by one Sikan- 
dar adjudicated an insolvent on 6th 
March 1931, declared void. The learned 
Additional District Judge held that the 
alienation in question which was mort¬ 
gage, was bad so far as Rs. 3,000 of 
the consideration was concerned but 
was good so far as Rs. 2,000 of the 
consideration was concerned and de¬ 
clared the transfer valid to the extent 
of Rs. 2.000 only. One of the creditors 
Radha Kishan Tirath Ram, appealed 
making the Official Recei^r a ^- 
pondent. Subsequently the Official Re¬ 
ceiver applied to be made an api>ellant 
and this was granted subject to all just 
exceptions. A preliminary objection has 
been taken that the_ creditor had no 
right to appeal and if the Official Re¬ 
ceiver is to be taken as presentmg 
the appeal, the appeal was time-barred 
on the date when he applied to be 
made a party. There is a ruling of 
this Court by a Single Judge reported 
in Ishar Das v. Ladlia Ram (1), hold- 
ing that the creditor is an aggrieved 
1. A I R 1921 Lab 81=62 I C 924. 


person in circumstances of this kind. 
That ruUng is under the old Act. It 
followed an Allahabad iniling and an 
English ruling. The Legislature has 
since thought fit to alter the section. 
I prefer to follow the ruling reported 
as Niadar v. Ramji Lai (2), which 
holds that the ci'ediror has a right 
of appeal in such circumstances. In 
the circumstances of this case more¬ 
over the Official Receiver having ap¬ 
plied to be made an appellant I would 
in the circumstances extend time under 
S. 5 of the Limitation Act. The' pre¬ 
liminary objection therefore fails. 


The facts are as follows: Two days 
before the mortgage in question, that 
is, on 14th December 1928, Fateh 
Mohammad, the aUnee, \yho is a near 
relative of the insolvent Sikandar, exe¬ 
cuted a promissory note for Rs. 2,000 
in favour of Radha Kishan Tirath Ram, 
the appellant-creditor, who hadattached 
certain property of Sikandar insolvent 
under a decree and had also applied 
for his arrest. The insolvent was re¬ 
leased for the time being from the exe¬ 
cution proceedings. On 16th December 
1928, the insolvent executed the mort¬ 
gage in favour of Fateh Mohammad 
for the Rs. 2,000 consideration aris¬ 
ing from the promissory note mentioned 
above and for Rs. 3,000 prior debt 
alleged and found to be fictitious. 

It is contended before me that 
S. 54 does not apply to the facts ot 
the case and that the section govern¬ 
ing the case, if .any, is S. 53, and 
an interesting point has b^n taisccL 
namely, that the peution is tune-barred 
because the transferor was adjudged 
insolvent on 6th March 1931. The peti¬ 
tion on which he was adjudged insol¬ 
vent is dated 18th December 1928, 
and the act of insolvency alleged against 

him was this very alienation of 16th 
December 1928. It is contended that 
under the terms of S. 53, as it stood 
before it was amended by Act 10 ot 
1930, the period of two y^rs was to 
be reckoned from the adjudication, and 
this is supported by the Full Bench 
ruling of this Court. Under the Act 
as amended by Act 10 of 1930 the: 
time has to be reckoned now for 
two years from the date of the presenta¬ 
tion of the petiition. It is contended 
on the other hand, that as linutation 
is a question of procedure only the 
present application would be governed 
by the section as amended by Act 10 
of 1930. It is, however, unnecess^ 
to go into this interesting question: 
because it seems to me that the trans^ 
2. A I B 1925 All 649=88 I 0 944=47 All 849,. 
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action does fall within the terms of 
S. 54. By executing a promissory note 
Fateh Mohammad had become a credi¬ 
tor of the insolvent Sikandar for 
Rs. 2,000 and the transfer of property 
which was made gave him an undue 
preference over the other creditors, and 
the petition was piesentcd within three 
months after the date of the said 
alienation. It seems to me clear on the 
fact that the execution of a mortgage 
for a sum more than double of what 
was really due to a near relative points 
both to the dishonest intention of the 
alienor to give undue preference to his 
creditor and to the mala fides of the 
alienee who ob^aously reserved the 
extra consideration for the concealed 
benefit of the insolvent. In tliis view 
of the case as a transfer cannot be 
partly in good faith and partly in bad 
faith I accept the appeal and set aside 
the alienation, but I order that Fateh 
Mohammad, who was a creditor for 
Rs. 2,000, should rank as a creditor 
for that amount as an unsecured debt 
along with the other creditors. No 
order as to costs. 

K. s. Appeal accepted. 

55= A. 1. R. 1933 Lahore 857 

Addison and Aqha Haidar, . 

Devi Dass —Decree-bolder^—Appellant. 

V. 

Jada Bam and another Judgment- 

debtors—Respondents.* 

Misc. Second Appeal No. 1639 of 
1931, Decided on 3rd July 1933, from 
order of DUt. Judge, Dera Ghazi Khan, 
D/- 2nd May 1931. 

(a) Hindu Law — Debt* — Liability of son, 
grandson or great grandson. 

The liability oi the son, grandson and great- 
grandson to pay the debts of their ancestors is not 

a personal one. 11* 

ii! (b) Hindu Law—I>ebta—Sons are liable 
for debts of father to extent of joint family 
property in their bands even though f^her 
dies during lifetime of grandfather—Civil 
P. C. (1908), S. 53. 

The sons ate under a piona obligation to pay 
their father’s debt to the extent of the family pro¬ 
perty in their hands. And this obligation is not 
taken away simply because tboir father dies in the 
lifetime of their grandfather. Hence the son’s 
share can be attached and sold in execution of a 
decree obtained against them as representatives of 
their father : JIB 1926 All ^220, Dies from : 83 
Som 89 and AIB 19S2 Lah 211, Bef. [P 858 0 2] 

Ajit Parshad fot M. L. Puri for Ap¬ 
pellant, 

for Respondents. 

Addison, /.—One Uttam Chand in¬ 
curred a debt in the lifetime of lus 
lather Pheru Mai. Uttam Chand died 
- before his^father. After the deatli of 


both Uttam Chand and Pheru Mai, the 
creditor obtained a decree for the 
amount due against Jada Ram and 
Haru Ram, the sons of Uttam. Chand,. 
as Ms legal representatives. In exe¬ 
cution the joint family property was 
attached. It was objected that the pro- 
,perty did not belong to their father 
but to the joint family of wMch the: 
grandfather, Pheru Mai, was the mana¬ 
ger. It was therefore not liable to 
be sold in execution of their father’s- 
decree. This objection was upheld in. 
the lower Courts on the strength of 
Binda Parsad v. Raf Dallabh Sahai (1). 
The second appeal came before a 
Single Judge who, owing to the dif¬ 
ficulty of the question involved, re¬ 
ferred it to a Division Bench. 

The decree was obtained against the 
sons as legal representatives of their 
deceased father Uttam Chand under 
the provisions of S. 52 of the Civil 
Procedure Code. S. 53 of the Civil 
Procedure Code, however, lays down 
that for the purpose of S. 52 property 
in the hands of a son or other des¬ 
cendant which is liable under the 
Hindu Law for the payment of the 
debt of the deceased ancestor, in res- 
pect of which a decree has been pas¬ 
sed, shall be deemed to be the pro¬ 
perty of the deceased wMch has come 
into the hands of the son or other 
descendant as his legal representative. 
This section was obviously enacted in 
order that a creditor could follow the 
joint family property in the hands of 
sons or grandsons in all cases of exe¬ 
cution. It is claimed, however, on be¬ 
half of the respondents that where 
a Hindu father incurs a debt and dies 
in the life-time of the father his sons 
are relieved from their pious obliga¬ 
tion to pay the debt from the joint 
family property though in all other 
cases their liability to pay their father’s 
debts, which are not immoral, was 
admitted before us. For the purpose 
of S. 53, it has to be seen, therefore, 
as to what property is liable \mder 
Hindu Law in the hands of sons or 
other descendants for the payment of 
the debt of a deceased ancestor. There 
is no doubt about the general pro¬ 
position given in S. 290 of the Mulla s 
Hindu Law. Though the debt is incur¬ 
red for the father’s own personal bene¬ 
fit the sons are liable to pay it even 
in the life-time of their father pro¬ 
vided that it has not been incurred 
for an illegal or immoral purpose. This 
liability arises from an^obligatmn of 
religion and piety which is placed upon 
1. A I R 1926 All 220=91 I 0 786=s49 All 246. 

V « 
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sons and under Mitakshara Law to dis¬ 
charge their father’s debts where they 
arc not immoral. As the Mitakshara 
! Law however is administered in Bri¬ 
tish India, the liability of the son, 
'grandson and greatgrandson to 
;pay the debts of their ancestors _is_ no 
, longer a ixM'sonal one. It is limited 
to ilieir inicrest in the joint family pro- 
ix^rly. It is clear that if Pheru Mai 
had died before Uttam Cliand the 
lamily proi>crty in the hands of 
Uttam Chand’s sons would be liable 
for the j^ayment of Uttam Chand’s 
debts. Again, it seems to me that 67/n’- 
ram v. Sakhnram 12), is an authority 
for the proposition that if a money de¬ 
cree is obtained against the sons as 
representatives of their father in a ca^ 
where the father was joint with his 
brothers the sons’ share in the joint 
family projK-rly can be attached and 
sold to meet the father’s debts pro- 
\’ided it is not tainted with immorality 
or illegality. This is the case even where 
the debt is incurred for the sole pur¬ 
poses of the father. The proposition, 
therefore, contended for before us is 
that there is an exception to the general 
rule that sons are under a ^ pious duty 
to pay their father’s debts in. the case 
where the father lias died in the life¬ 
time of the grandfather. There is one 
authority which supports this view, 
namely, Binda Prasad v. Ra'i Ballabh 
Sakai (1). ^ 

The reason given there is that the 
date of the father’s death is the cru¬ 
cial date. That is, as the property 
of tlie father passed not only to his 
sons but to his father, it could not 
be liable for the payment of the debts 
of tlie deceased as the father of the de¬ 
ceased was not under a pious obliga¬ 
tion to pay the debts of the deceased, 
M^ith very great respect I am unable 
to follow the reasoning. I can see 
no reason why the sons should not re¬ 
main under their pious obligation to 
pay their father’s debts although their 
grandfather is alive. They are members 
of the joint family by reason 
of the fact tliat their father procreated 
them. They are liable to pay his debts 
to the extent of the joint family pro¬ 
perty in their hands. If, therefore, the 
grandfather is also dead they are liable 
to the extent of the entire family pro- 
3 >erty in their hands. If their grand¬ 
father is still alive they 'wall be 
liable to the extent of their share in the 
family property which undoubtedly ac¬ 
crues to them because of the death of 
their fa ther. It is also true that at 
2. (1909)'33lS»m 39=1 I 0 459. 


no stage can it be said that the pro¬ 
perty of one copercener passes to an¬ 
other coparcener. That takes away the 
foundation from the reasoning^ in the 
Allahbad case. At the same time the 
sons share with their father in the 
joint family property in the life-time 
of their grandfather. When their father 
dies their share increases and when 
their grandfather dies it still further 
increases. But that does not affect their 
pious obligation to pay their father’s 
debt to the extent of the joint family 
property in their hands. 

It was contended that in the Pun¬ 
jab a son could not sue ..for partition 
in the life-time of his father. -This 
may be so but it has been held in 
Nihal Chand Gopal Das v. Mohan Bal 
(3), that a son’s share can be attached 
and sold in execution of a decree 
against him in the life-time ^ of his 
father. If his debts are not immoral 
ob\iously also Ms son’s sl^re can be 
attached and sold along with Ms own. 
In the present case therefore had the 
property of Uttam ’Chand been attached 
in Ms lifetime half the family pro- 
j?erty would certainly have been liable. 

I am unable Ito understand how the 
family property escapes liability com¬ 
pletely merely because he dies m the 
lifetime of the grandfather. No founda¬ 
tion for the dictum that the date of 
the father’s death is the cru^l date 
has been pointed out to us. The rule 
is a simple one, namely the sons are 
under a pious obligation to 
father’s debt to the extent of the family 
property in their hands. Why should 
tMs obligation Ixi taken a^y 
because their father died in the life¬ 
time of their grandfather. The decree 
was obtained against the sons as re¬ 
presentatives of the father and 1 womd 
hold that under Hindu Law aU the )omt 
family property in their hands is bable 
for the payment of the debt ot a 
deceased ancestor. For the r^sons 
given I would accept the appeal with 

costs throughout and direct 

ting Court to proceed against the joint 

family property in the hands If^ 

Ram and Ham Ram, ^ns of Uttam 
Chand, against whom the decree was 
obtained in the cai^city of legal re¬ 
presentatives of their father. 

Agha Haidar, /,—I agree. 

^ 3 O rder accordingly. 

3. A IR 1932 Lah 211=135 I C 197=13 Lah 

465. 
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Jai LiAE and Monroe, JJ. 

In bliG matter of Aseessment of Kangra 
Valley State Go. Ltd., Lahore. 

Civil Ref. No. 25 of 1932, Decided 
on 28th June 1933, from decision of 
Commissioner of Income-tax-Pun jab, 
Delhi, and North-West Frontier Pro¬ 
vinces, D/- 14th July 1932. 

Income-tax Act (1922), S. 66 (2)— Rules for 
making application under Rr. 11 and 12— 
Commissioner must decide whether be and 
assignee are able to agree before settling 
finally. 

Under the rules regarding applications under 
S. 66 (2), it is the duty of the Commissioner to 
settle the case in its ilnal form only if no suggos* 
tion, addition or amendment is received by him 
within 14 days ; but if a question does arise on 
the statement of the case it is clearly his duty to 
decide whether he and the assesses are able or 
unable to agree. [P 869 C 1] 

Badri Das and Sohan Lai —for As- 
eessee. 

J. N. Aggarwal —for Commissioner of 
Income tax. 

Order .—This is a reference to this 
Court by the Commissioner of Income- 
Tax under S. 66 (2), of the Income- 
tax Act 11 of 1922. The Commis¬ 
sioner of Income-tax prepared a draft 
statement of the case and sent it to 
Rai Bahadur Bakhshi Sohan Lai. On 
the 4th of July 1932, Bakhshi Solian 
Lai wrote a letter to the Commissioner 
pointing out that certain facts had not 
been fully stated, setting out those facts 
and pointing out that certain documents 
had been produced and to these do¬ 
cuments there was no reference in the 
statement of the: i case prepared by 
the Commissioner. Under the rules re¬ 
garding applications under the above 
mentioned section it is the duty of the 
Commissioner to settle the case in its 
final form only if no suggestion addi¬ 
tion or amendinent is received by liim 
within fourteen days, but if a question 
does arise in the statement of ease 
it is clearly from the w'ording of R. 

: 12, his duty to decide whether he and 
the assessee are able or unable to 
agree. If they are able to agree of course 
no difficulty arises, and provisions are 
made by the rule of what should happen 
if they are unable to agree. 

Instead of carrying out the instruc¬ 
tions 'contained in R. 12 the Commis¬ 
sioner in this case settled the case in 
its final form without regard to the 
points raised in the letter of the 4th 
July 1932, and, so far as the informa¬ 
tion before us is, wi^ut any further 
communication to Rai Bahadur Bakhsi 
Sohan Lai. In these circumstances no 


course is open to us but to send the 
case back to tlie Commissioner in order 
that he may comply with r<r. 11 
and 12 of the rules regarding llio 
applications, and this we do, awarding 
to the assessee Rs. 32, costs of to-day, 
irresi>eclive of the final result of this 
reference. 

K.S. Case sent bach. 
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Dalip Singh, J. 

Mewa Singh —Defendant—Appellant. 

V. 

Tara Singh —PI a in biff—Respondent. 
Misc. First Appeal No. 712 of 1932, 
Decided on 29th June 1933, from order 
of Senior Sub-Judge, Gujranwala, D/- 
2nd May 1932. 

Decree — Execution — Preliminery decree 
and final decree—Appeal from preliminary 
decree and compromise modifying such de' 
cree—Final decree as such cannot be execu¬ 
ted unless fresh final decree is obtained. 

Where a preliminary decree on which the final 
decree sought to be executed IS based is modified 
by a compromise entered into in an appeal by the 
parties and accepted and incorporated in a decree 
by the High Court, the final decree is no longer 
executable and a fresh final decree must be ob¬ 
tained : AIR 1926 Lah 534, RH on. 

[P 869 C 2] 

Mehr Chand —for Appellant. 

M. L. Batra —for Respondent. 

Judgment. —It apixiars that the pre¬ 
liminary decree on which the present 
final decree sought to be executed was 
based was modified by a compromise 
entered into in. appeal by the parties 
and accepted and incorporated in a 
decree by the High Court. Learned 
counsel for the appellant contends that 
the final decree is no longer execut¬ 
able and a fresh final decree must 
obtained and cites A. I. R. 1926 
Lah. 634, which supports him. The^ 
learned counsel for resjKmdeiit con¬ 
tends that as the prelirninai-y decree 
w’as only partially modified, the final 
decree must be taken to be automa¬ 
tically modified to incorporate the new 
prel imi na ry decree. 

No authority is cited for this pro¬ 
position and it does not seem correct 
to me for a decree is one instrument 
and cannot be i>^rtially good and 
partially bad nor can it be automati¬ 
cally modified. I therefore hold that the 
decree is no longer executable and 
accept the appeal and dismiss the 
application for execution. No order as 
to costs. 

E.S. Appeal accepted. 
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Addison and Agha Haidab, JJ. 

Gidah —Plaintifi'—Appellant, 

V. 

j\It. Sarivar Jan and anothei Hefon- 

dants —llespondeuts. 

Second Appeal No. 2726 of 1928, De¬ 
cided on 27fch June 1933, from decree of 
Disfc. Judge, Rawalpindi, D/- 12fch Octo¬ 
ber 1923. , ,__ 

Limitation Act (1908), ArU. Ill and 120— 
Sale of property by guardian—Money left 
with vendee to be paid to two minors on at¬ 
taining majorily—Suit by such guardian as 
reversioner for money—Limitation is govern¬ 
ed by Art. 120 and not by Art. 111. 

Plaintiff, acting as tho guardian of two minor 
girls, sold a certain property. It was stipulated 
that the sale amount should remain with the 
vendee who was to pay it to minors on their at¬ 
taining majority, Ono of the girls while still a 
minor married. Under the Customary law which 
governed the family of the vendors, she lost her 
right in the purcha/e money which devolved on 
her sister with the result that the whole of the 
said purchase money brcamo the property of the 
younger girl. She also died while she was a 
minor. The plaintifi, os reversioner, became em 
titled to the whole of the purchase money which 
was Ij’ing with the vendee defendant and sue 

for the same: , 

nelfl : that Art. Ill did not apply because the 

plaintifi was not the vendor of the property, but 
had acted merely as the de facto guardian of the 
two minor girls under the Customary law. ?hat 
the suit was governed by Art. 120 and that limi 
tation ran from the date of 

younger girl. P 861 C 1] 

Kln^rfthaid Zaman — for Appellant. 

Gobind Bam Khanna — for Bespon- 

^^'^Agha Haidar, /.—This appeal arises 
out of a suit for the recovery of 
a sum of Rs. ZAll-S-O The mal 
Court dismissed the plaintiff s suit. Ihe 
plaintiff went up in appeal and the 
learned Judge of the lov/er appellate 
Court affirmed the decree of the tr^l 
Court and dismissed the appeal, hold¬ 
ing that the plaintiff’s suit was barred 
by limitation. Having regard to the 
circumstances of the case the^ l^rned 
Judge ordered tliat the pLaintitt-ap- 
pellant would receive his costs from 
the defendants-respondents throughout. 

The plaintiff has come to this Court m 

second appeal. , , 

On 12th February 1920, 
plaintiff, acting as the piar^an of the 
two minor girls, namely, Mt. Sarwar 
Jan and Mt. Chanon, daughters of one 
Kalu, sold 8 kanals 17 marJas of land 
to defendant 2 for a sum of Rup^s 
.1 770. It was stipulated that this 
iamouiit shall remain with the vendee 
who shall deposit it in the Punjab 
National Bank and that on minors 


attaining majority, the money shall be 
paid to them on their executing a re¬ 
ceipt jointly ^vith the plaintiff. It -i& 
admitted that the money was not de¬ 
posited in the Bank by the vendee* 
In November 1920, Mt. Sarwar Jan^ 
while still a minor married. Under 
the Customary law which governed the 
family of the vendors, she lost her 
right in the purcliase money which de¬ 
volved on her sister, Mt. Chanon, with 
the result that the whole of the said 
purchase money became the property 
of the younger girl, Mt. Chanon. 

In December 1921, Mt. Chanon died 
while she was a minor. The plaintiff, 
as reversioner, became entitled to the 
whole of the purchase money which was 
lying with the vendee defendant. In 
order to obviate any objections that 
might be taken by the defendants, 
the plaintiff obtained a succession cer¬ 
tificate on 14th October 1922. The 
plaintiff served the defendant-vendee 
with a notice demanding the monej^ 
On his refusal to pay, the plaintiff 
brought the present action on 12th 
November 1926. A number of pleas 
were raised in defence, but one of the 
pleas, with which we are concerned, 
in the present appeal, was one of 
limitation. Various issues were framed 
on these pleas and the trial Court 
decided all of them in favour of the 
defendant and dismissed the plaintiffs 
suit. The lower appellate Court in ap¬ 
peal set aside the findings of the rtial 
Court on all the other issues but held 
that Art. Ill, Limitation Act, applied 
to the case and therefore the plain¬ 
tiff’s suit was barred by limitation. The 
Court accordingly dismissed the ap- 

In second appeal it was argued by 
the learned counsel for the plamUtt- 
appellant that Art. Ill, Uinitation Act, 
did not apply because the plamtin 
was not the vendor of the proj^rty, 
but had acted merely as the *de facto 
guardian of the two minor girls under 
the Customary Law. His ca^ is that, 
having regard to the terms of the sale- 
deed and the position of the parties 
to the sale transaction, a trust was 
created in favour of the two minor 
girls and that the defendant was 
holding the purchase money for the be¬ 
nefit of the girls. Mt. Sarwar Jan hav¬ 
ing married lost her right m the pur¬ 
chase money, and, on the death or 
Mt. Chanon in December 1921, tne 
trust was exhausted and there 
not cestui que trust left to claim the 
money. This being the Position 
plaintiff’s right as a reversioner came 
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into existence immediately on the death 
of Mt. Chanon in December 1921, 
and, as the present suit was insti¬ 
tuted within a period of six years of 
the death of Mt. Chanon, it was udth-. 
in time, in view of An. 120, Limita¬ 
tion Act, wliich applied to the case. 
This contention seems to be well-found¬ 
ed. Ha\’ing regard to the liistory of 
the transaction and the facts and cir¬ 
cumstances leading to the present suit, 
it appears that there is no article of 
Sell. 2, Limitation Act, which applies 
exactly to the case. This being so, the 
Court is thrown back upon the resi¬ 
duary Art. 120 and the period of 
limitation would therefore begin to run, 
when the right to sue accrued. Clearly 
the plaintiff could not bring a suit 
for the recovery of the trust money 
wliiie Mt. Sarwar Jan remained un¬ 
married or when Mt. Chanon was in 
life. Now Mt. Sarwar Jan having mar¬ 
ried and Mt. Chanon having died, the 
rights of the plaintiff came into exis¬ 
tence after these two events had liap- 
pened. This being so, the case is 
governed by Art. 120, Limitation Act, 
and the judgment of the lower appel- 
. late Court as regards the question of 
• limitation cannot stand. 

I would therefore allow the appeal 
and, setting aside the decree of the 
lower appellate Court, decree the plain¬ 
tiff’s suit for the recovery of Rupees 
1,770 principal and Rs. 707-8-0 in- 
terest=Rs. 2,477-8-0, with costs 
throughout. There is a cross-appeal 
(No. 241 of^ 1929) regarding costs. 
Having regard to what has been stated 
above, this appeal must necessarily 
fail. Accordingly I dismiss it. 

Addison y J .—I concur. 

K.S. Appeal allowed. 
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"LeWi Haj ^nd others —Plaintiffs 
pellants. 


Ap- 


V. 


Mt. Mehtab Kaur and oihers — Defen¬ 
dants—Respondents. 

First Appeal No. 1273 of 1926, De¬ 
cided on 26th June 1933, from decree of 
Senior Sub-Judge, Amritsar, D/- Ist Feb- 




Tuary 1926. 

(ft) Fftmily arrftngemenl—Pe»»on in postes' 
•ion of property ac trustee and not as mem' 
ber of family—Arrangement entered into by 
ouch person is no family arrangement. 

Where a person oconpied the position of a 
tsostee in repeot of a proierty and had no per* 
oonaj interest In it : 


Hell : ho could nob claim to bo a member of 
the family which owned tbo property in respect 
of which there was any dispute aud that any 
arrangement entered into by him in respect of 
such property could not bo described as family 
arrangement. [P 802 0 2J 

(b) Evidence Act (1872), S. Ill— Person in 
position of active confidence — Burden of 
proving bona fides of transaction is on him. 

Where the person holds position of active confi¬ 
dence over the other party to a transaction, the 
onus of proving the bona fides of the transaction 
is heavily on him. [P 8C2 G 2] 

(c) Will—Power to sell property conferred 
only for special valid necessity—Sale as act of 
good management is not competent. 

W'here a person's powers under the will were 
strictly restricted aud he could not sell the pro¬ 
perty except for special valid necessity, such as 
marriage of a daughter’s son, daughter's daughter 
or other lawful expenses : 

Held : that that did not-include a power to 
sell the property as "an act of good manage¬ 
ment." [Pf61 C X] 

J. N. Aggarwal, Asa Ham Aggarwal 
and J. L. Kapur—ior Appellants. 

Har Gopal, Nawal Kishore, Soha7i Lal, 
Aviin Chand Mehta, Bal Kishe^i and Dev 
Haj Sawhney~^lot Respondents. 

Jai Lal, /.—The properly in dispute 
was originally self-acquired of Murari 
Lad who made his will on lOtli January 
1905, reciting that he had no male 
issue, but if before liis death a son is 
born to him, he shall be owner of his 
entire movable and immovable pro¬ 
perty with the e.xception of a house 
described as stable situated in the abadi 
of Amritsar, Lohgarh Gate, which was 
given to liis grandson, Atma Ram, son 
of Kidar Nath, the husband of his 
daughter. The will further provided 
tirat if no son is born to Murari Lal, 
the entire movable and immovable pro¬ 
perty shall remain in possession of Mt. 
Deoki alias Mahtab ICaur, his widow, 
but Atma Ram shall be considered its 
owner and that if Atma Ram be not 
alive, liis real brother slialf be con¬ 
sidered to be the owner of the pro¬ 
perty. Brij Lal, the real brother of 
Murari Lal, was appointed by him as 
the Sarbrah of the entire property and 
he was to look after it. The will pro¬ 
vided that Mt. Mahtab Kaur should 
aot be competent to alienate any mov¬ 
able and immovable property without 
the permission of Brij Lal except in the 
case of special vaUd necessity instances 
of which were given in the will. The 
other provisions of the will need not be 
recited for the purposes of this appeal 

Murari Lal died in 1907 and it ap¬ 
pears that Atma Ram had predeceased 
At the death of Murari Lal his 
Mt. Bal Kaur had two sons 
alive Mela Ram and Raj, 
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Ram also died soon after the death of 
Murari, Lai. On 9th April 1913, cer¬ 
tain documents were executed betweeji 
Mt. Mahtab Kaur, \s'idow of Murari 
Lai, Mt. Bal Kaur, bis daughter, and 
her husband Kidar Nath and also Brij 
Lai. Bv virtue of these documents, 
wliich are called “release deed” Brij 
Lai pui'ixmted to give some property 
to Mt. Mahtab Ivaidr, while Mt. Bal 
Kaur, Lekh Raj, his two younger bro¬ 
thers, Munni Lai, and Dawarka Das, 
through Mt. Bal Kaur, professed to 
give a house situated at Amritsar in 
Ivatra Cluirat Singh and a tewela with 
three shops situated in the Bhiri Gali 
at Amritiar to Brij Lai. Brij Lai also 
executed a dociimeirt on the same day 
giving certain propeity^ to Mt. Mahtab 
Kaur, Mt. Irkrl l^ur and her sons. 
The effect of these three deeds was that 
the proi>crty left by Murari Lai was 
divided between Brij Lai, Mt. Mahtab 
Kaur and Mt. Bal Kaur and her sons. 
It appears that after this arrangement 
was made Mt. Mahtab Kaur sold a 
:ai ge portion of the property given to 
her by virtue of the arrangement to 
f>thers and Mt. Bal Kaur and her 
husband Kadir Nath sold a part of the 
piopcTty alli>tted to them and their 
1 .1 .or sons lo B. Karam Singh. 

A full history of the manner in which 
the proixrrly vvas divided between Mt. 
Mahtab Ivaur, Brij Lai and Mt. Bal 
Kaur and licr sons and how it was sub¬ 
sequently disposed of is to be found at 
pp. 66 to 71 of the printed paper- 
l)ook. It is not necessary to mention 
it in detail here except, as 1 have 
ab'Ciidy slated that Mt. Bal Kaur and 
Kidar Nath sold a stable sitipted at 
.\mritsar in Katra Cliarat Singh to 
Karam Singh for Rs. 9,000^ on 20tn 
February 1920 and Karam Singh 
the same propeity to Budh Singh. The 
suit out of wliich this appeal has ari^n 
was then instituted by L^di Raj and ms 
five minor brothers through the guar- 
dianship of Leli R^j ^ 

tion that the alincation made by Mt. 

Mahtab Kaur on 9th Aprd 1913 m 
favour of Brij I-al was \vathout con 
sideration and valid necessity and also 
the subsequent alienations of tlie pro¬ 
perty made by Mt. Mahtab Kaur which 
had fallen to her share by the arrange- 
.ment made on 9th April 1913; ^d 
also that the alienation made to Mt. 
Bal Kaur and Kidar Nath by Mt. 
Mahtab Kaur, on 9th April 1913, was 
invalid for similar reasons and t^t me 
subsequent alienations effected by Mt. 
Bal Kaur and Kidar Nath in favour of 
Karam Singh and by the latter to Budh 


Singh were also invalid. The suit in 
fact was fox that the plaintiffs were the 
heirs under the will of the estate of 
Murari Lai and that arrangements made 
was divided between Mt. Mahtab Kaur 
on 9th April 1913 whereby the property 
Brij Lai, Mt. Bal Kaur and IGdar 
Nath was invalid and that the subse¬ 
quent alienations of parts of the pro¬ 
perty which fell to the shares of the. 
three parties respectively were also in¬ 
valid. The trial Court has dismissed 
the suit, holding that the plaintiffs have 
no locus standi to sue because the 
arrangement made between the three 
parties mentioned above on 9th April 
1913 was a family arrangement^ by 
virtue of which the property was divided 
and the suit was collusive, the real 
plainUif being Kidar Nath wEo was a 
party to that arrangement. 

The plaintiffs appeal and it is con-' 
tended on their behalf that the view 
of the learned trial Judge is^ wrong 
that the transaction of 9th April 1913 
could under no circumstances be des¬ 
cribed a family arrangement. This 
view, in my opinion, has force. Brij 
Lai occupied the position of a trustee 
in respect of the property left by 
Murari Lai. According to the will, he 
had no personal interest in the pro¬ 
perty, which was self-acquired of 
Muraii Lai and was his separate pro¬ 
perty and no personal interest in it was 
given to Brij Lai by virtue of the will. 
He could not under the circumstances 
claim to be a member of the family 
which owned the property in respect 
of which there was any dispute. It is 
contended that Brij Lai was in posses¬ 
sion in his own right of the property 
which was given to him by the arrange^ 
ment even during the lifetime of Murari 
Lai. The evddence on this point is un¬ 
reliable, but assuming that Brij Lai 
was in possession of the proi»ity and 
he claimed title to it by virtue of his 
adverse possession or even adverse title, 
he could not, by any stretch of 
language, be called a member of the 
family. His position was the same as 
of any stranger who might claim an 
adverse title to the property and there¬ 
fore the arrangement made with him 
could not be called a family arrange¬ 
ment. Therefore the arrangement of 
9th April 1913, could not be called a 
family arrangement. On the other hand, 
the position held by Brij Lai with 
reference to the legatees under the 
will was one of active confidence and 
the burden of proving the bona tides 
of the arrangement would lie heavily 
on him. This in my opinion has ppf 
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h^n discharged and I feel no hesita¬ 
tion in holding that Brij Lai derived 
no title to the property which was given 
to him if the minor plaintiffs are en¬ 
titled to take it under the will. 

The important question which needs 
determination in this case is whether 
the plaintiffs are entitled to the estate 
of Muraii Lai under the wdl. The 
plea of the defendants is that when 
Murari Lai made the will, Mt. Bal 
Kaur had only twio sons in existence 
Atma Ram and Mela Ram and that 
I^kh Rai had not been bom at that 
time. It was therefore urged that Lekh 
Raj could not have been in the con¬ 
templation -of Murari Lai when he 
devised by virtue of the will that if 
Atma Ram predeceased Murari Lai then 
his brother, i. e., Atma Ram’s brother, 
would be the owner of his estate. The 
appellants’ case, on the other hand, is 
that Lekh Raj had been born at that 
time and that even if he had not been 
bom, the ^vill must be interpreted to 
mean that all the brothers of Atma 
Ram would benefit under it; that is 
to say, that the expression "brother” 
in singular must be deemed to include 
plural, as the intention of the testator 
was to benefit all his grandsons and rK>t 
only Mela Ram. A further point was 
made on behalf of the appellants that 
the fact that in the arrangement of 9th 
April 1913 the then existing minor 
sons of Mt. Bal Kaur were made 
parties to the documents shows that 
the intention of the testator was to 
benefit all his grandsons which fact 
was recognized by all the parties affe¬ 
cted by the will. 

The position appears to be this: If 
Mela Ram alone took the estate of 
Murari Lai, then on his death his 
mother and his father would take his 
estate before the brothers and there¬ 
fore the plaintiffs would have no locus 
standi to sue. If, -on the other hand, Lekh 
Raj alone or along with hiis other bro¬ 
thers took the estate ^ther jointly with 
Mela Ram or after his death, then the 
plaintiffs would have a locus standi to 
sue. Though this matter was raised in 
the pleadings of the parties, no evi¬ 
dence was led on it. The parties ap¬ 
pear to have ignored this plea and the 
main question fought out was the ques¬ 
tion of the alleged family arrangement. 
In view of the importance of the plea 
it should, in my opinion, have been in¬ 
vestigated and in the absence of any 
material on the record to enable me 
to express an opinion one way or the 
other on the merits of this appeal, it is 
seoessary to have further inquiry made. 


The question for determination would 
be whether Lekh Raj alone or along 
with his brothers was entitled to the 
property in dispute on the death of 
Murari Lai. In order to determine this 
question evidence will have to be taken as 
to the date of the birth of Lekh Raj. 
Murari Lai, it may be mentioned, ad¬ 
mittedly died on 7th February 1907. 
Therefore, it will be necessary to as¬ 
certain whether Lekh Raj had been 
bom on 10th January 1905, the date 
of the will. If not whether he had been 
born on 7th February 1907, the date 
of the death of Murari Lai. The date 
of his birth will have an important 
bearing on the interpretation of the 
\vill so far as the intention of the 
testator is concerned; in other words 
on the question whether Mela Ram 
alone was in contemplation of Murari 
Lai in case Atma Ram predeceased Iiim 
or whether all the sons of Mt. Bal 
Kaur were intended to be benefited by 
him. The conduct of the parties to the 
arrangement of 9th April 1913 in re¬ 
cognizing the sons of Mt. Bal I^Caur 
will also have to be considered in this 
connexion. 

I would accordingly remand the case 
under O. 41, R. 25, Civil P. C., to 
the trial Court with directions to re¬ 
cord the evidence of the parties on the 
question whether Lekh Raj alone or 
along with liis sons is entitled to suc¬ 
ceed to tlie estate of Murari Lai 
under the will. Return within three 
months. Ten days for objections. The 
question of costs will be considered 
on the receipt of the return. It will 
be convenient to dispose of the case of 
Karam Singh and Budh Singh, res¬ 
pondents, at tlus stage. It appears 
tliat after the property wliich is now in 
the possession of Budh Singh was sold 
to ^ram Singh, a suit was insriluied 
against the latter for recovery of the 
pujchasc price from him, the minors 
through their father being the plain¬ 
tiffs. This suit was decreed as a result 
of a compromise wliieh was sanctioned 
and attested by the Court. It also ap¬ 
pears that with the money recovered 
from Karam Singh, as a result ot the 
compromise some residential propert> 
was acquired for the minors by their 
parents. When these facts were pointed 
out to Mr. Jagan Nath for the appel¬ 
lants, he frankly conceded that he could 
not attack the sale in favour of Karam 
Singh under the circumstances and with¬ 
drew the appeal against Karam Singh 
and Budh Singh. The appeal against 
bo^ these respondents will have to be 
dismissed. 
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Reference may also be made to the 
contention of Mr. Nawal Ivishorc, coun¬ 
sel for respondent No. 10, an alienee 
of a part of the property in dispute 
from Mt. Mahlab Kaur. It was con¬ 
tended that this property was in poses- 
sion of one Bulla Itlal against whom a 
suit was instituted by Mt. Mahtab Kaur 
for recovery of the property, but with¬ 
out success. She then sold the pro¬ 
perty to Jiwan Lai who subscQuently 
successfully ejected the trespasser Bulla 
Mai. It was contended that this was 
an act of good management on tlie 
part of Mt. Alahtab Kaur, as she passed 
a doubtful title to a stranger for con¬ 
sideration and tliat stranger meurred 
considerable expense in recovering the 
property, and that therefore the aliena¬ 
tion should be upheld as an act of 
good management which according to 
counsel was the same thing as necessity 
and in any case the alienee Jiwan Mai 
or lus heirs should be reimbursed so 
far as the expenses incurred by them 
in recovering the property are^ con¬ 
cerned. In my opinion there is no 
force in either of these contentioi^. 

Mt Mahtab Kaur’s powers u»der the 
will were strictly restricted. She could 
not sell the property except for special 
valid necessity, such as marria^ ot a 
daughter’s son, daughter s daughter or 
other la\\dul expenses. I am unable 
to agree tliat tliis mcluded power to 
sell the property as “an act of 
management,” assuming that the facts 
aUegedby Mr. Nawal Kishoreamounted 
to an act of good management, ihe 
Lie by Mt. Mahtab Kaur was th«r^ore 
incompetent under the will 
be set aside without 
ment such as is claimed by Lim for 
his cUent. Tills of course is subject 
m the plaintiffs having a locus standi 
to sue. The case is remanded. 

Monroe, /.—1 agree. 

Case remanded. 
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Jai Lal and Agha Haidab, JJ. 

Mohammad Khan Appellant. 


V. 


aia 7 idi Shah and ot/iers— Eesponde^s. 

Second Appeal No. 1586 of 1928, Pa- 
cided on l6th June 1933, from deoree of 
Disk. Judge, Rawalpindi, D/- 14t5 March 

" "Vcr.:;-"".: 

vanemg further land cannot re* 

deVm^^ithout payment of nil mortgagee — 


It is perfectly legitimate for a usufructaary 
mortgagee wlio advances money subsequently to 
Lis mortgagor to have a stipulation in the subse* 
queut document that the land 'would not be re* 
deemed uuless the amount due to him under both 
the prior and the subsequent documents is paid 
up and hence the mortgagor cannot ledecnr the 
original mortgage alone unless the subsequent 
mortgages are also paid up : Case law referred. 

[P 865 C 1] 

Kishen Dayal —for Appellant?. 

Mehr Chand Mahajan — for Respon- 
donts. 

Agha Haidar, /.—This appeal arises 
out of a suit for declaration that Mu¬ 
hammad Klian, defendant 1, cannot 
redeem the land in suit without paying 
a sum of Rs. 3,542-15-3, due under 
three documents, to be presently men¬ 
tioned. Both the Courts below have 
decreed the plaintiff’s claim and Mu¬ 
hammad Klian has come up in second 
appeal to this Court. On 7th Apiil 
1891, two brothers, Hayat and Ba^ta- 
war, mortgaged their land to Ch^di 
Shah, plaintiff, and his broker Ram 
Das for a sum of Rs. 990. The mort¬ 
gage was with possession and the pr^ 
fits accruing from the land were to be 
appropriated towards the payment oi 
interest. Balditawar one of the brothers, 
redeemed lus half-share by paying halt 
of the mortgage money, apparently 
with the mutual consent of the jiarUes. 
Consequently the share of Hayat re¬ 
mained under the possessory 
for half the amount, namely, Rs. 495. 
On 9th January 1897, Hayat took a 
loan of Rs. 99 from the mortgage^ 
and promised to pay interest at the 
rate of Re. 0-13-6 per cent per 

mensem. But the document under \\;^ch 

tMs transaction is alleged to have been 
entered into cannot be traced on the 
record, although reference is made to 
it in the judgment of the two Courts 
below. Apparently the Courts 
took the existence of the document lor 
granted because there is a 
§ie document dated 16 * June 1900 
which contains a reference to it. Under 
this latter document of 1900, 
borrowed a sum of Rs. 163 from tte 

mortgagee and prom^d to ^ 

terest at the rate of Re. O-liJ b 
cent per mensem. Hayat 

dtad ^d on 24th July 1924 ^ 
namely, Gul Rang and Gul 
defencLnt 3 and 4,. have tr^f^d tte 

equity of redemption m the land to 

Muhmnmad Khan, defendant 1, for a 

sum of Rs. 1.500. In July 1925- ^ 

hammad Khan vendee appl^ 

Revenue Courts for 

the land in suit on 

being the amount due under the 
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meiit of 1891. This applicalion was 
granted by the Revenue Authorities. 

On 14th November 1925, the present 
suit was instituted for a declaration that 
defendant 1, Muhammad Khan, could 
.redeem the land only on payment of the 
whole amount due under all the three 
documents. The two Courts below, as 
already mentioned, have granted the 
declaration asked for. The sole point 
for determination in this second appeal 
is as to what is the nature of the two 
documents dated 9th January 1897, 
and 16th June 1900, and how far 
Muhammad Khan is bound to pay the 
amount due under these documents. 
As already mentioned, the document of 
1897 is not to be found on the record, 
although there is a reference to it in 
the documents dated 16lh June 1900. 
The parties arc however agreed that, 
excepting some slight details which are 
of no importance, the terms of the 
document of 1897. which is an un¬ 
registered document, are practically the 
same as those of the document dated 
16th June 1900. In the recitals this 
latter document is described as an ad¬ 
ditional mortgage and under its terms 
the mortgage of 1891 cannot be re¬ 
deemed without the payment of amount 
due under the mortgages of 1897 and 
1900. Such documents are well-known 
in the neighbouring provinces of the 
United Provinces where they are called 
Mashrutulrahns and it has been decided 
in a number of cases by the Allahabad 
High Court that it is perfectly legiti¬ 
mate for a usufructuary mortgagee who 
advances money subsequently to his 
mortgagor to have a stipulation in the 
subsequent document that the land 
would not be redeemed unless the 
amount due to Mm under both the 
prior and the subsequent documents is 
paid up: vide Har Prasad v. Ram 
Chojidar (1), Gaya Singh v. Siirajbali 
Singk (2), Sita Ram v. Sheo Darshan 
(3) and Mt. Daulat Bibi v. Gafadhar 
Prasad Singh (4). 

To the same effect is the law laid 
■down in Punnu Ram v. Ghulam Hus-' 
sain (5) and Mt. Jugesri Kaur v. 
Aftab Chand (6). This being so, it 
follows that the mortgage of 1891 
cannot be redeemed unless the amounts 
due under the two subsequent mort¬ 
gages of 1897 and 1900 are paid up. 

1. AIR 1922 AU 174=63 I C 760=44 All 37 

(FB). 

2. AIE 1924 All 832=75 I C 931. 

3. (1926) 96 I C 197. 

4. (1926) 96 I C 556. 

6. AIR 1926 Lah 494=96 I C 680=7 Lah £97. 

AIR 1928 Pat 662=112 I C 666=8,Pat 68. 

1933 L/109 & 110 


In this view of the case the appeal 
fails and I would dismiss it with costs. 

Jai Lai, /.—-I agree. 

Appeal dismissed. 

A, I. R. 1933 Lahore 865 

Monroi;;, j. 

Sadhu Singh and others — Convicts— 
Appellants. 

V. 

Kmperor —Opposite Party. 

Criminal Appeal No. 48fi of 1933, 
Decided on 19th June 1933, from order 
of Sess. Judge, Fero^tepore, D/. 22nd 
March 1933. 

(a) Penal Code (1660), Ss. 325 and 304, 
Part 2—Conviction in alternative under Sec¬ 
tions 325 and 304. Part 2 is not proper. 

A coDviction iu the alternative under Ss. 325 
and 304, Part 2 is not proper; if the evidence 
shows that au offence under S. 304, Part 2 has 
been committed, it is unnecessary to mention 

S. 325 ; if the evidence does not show an offence 
under S. 304, Part 2, this section should not be 
mentioned. |_P 865 C 2] 

(b) Penal Code (1860), S. 34—Fatal injury 
caused by some of accused in sudden fight—■ 
Author of injuries not known—All accused 
should not be convicted unless S. 34 applies. 

Where fatal injuries are caused by some of the 
accused but the author of the injuries is not 
known, unless there is suggestion that S. 34 ap¬ 
plies, each of the accused can be held responsible 
only for his own act and not for those of his co¬ 
accused. {.P 866 0 1] 

Mohsin Shah —for Appellants. 

Basant Krishan for Government Ad^ 
vacate —for the Crown. 

Judgment. —The four accused have 
been convicted under S. 325/304, 
Part. 2, Pciial Code, and sentenced 
to five years’ rigorous imprisonment 
each. I do not know what exactly the 
learned Sessions Judge means by con¬ 
victing under S. 325/304, Part. 2. 

It is presumably a conviction in the 
alternative. If the evidence shows that 
an offence under S. 304, Part 2 has 
been committed, it is unnecessary to 
mention. S. 325: if the evidence does 
not show an offence under S. 304, 
Part 2, this section should not have 
been mentioned. There is .one fact clear 
namely, that Ujagar Singh was killed 
on 23rd January 1933 in the village 
Bhindar Khurd as a result of two 
contused wounds inflicted on his head. 

So far as the guilt of the accused 
is concerned, the learned Judge’s find¬ 
ing is: 

“ I have therefore to hold that the two fatal 
injuries were caused by some of the accused, but 
that on the mat.rial it was difficult to say as to 
which of them did so. The fight having been a 
suddeu i>ne and the perpetrator of the fatal blows 
notheihg determined by^olear and reliable mate- 
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rial, ibe accused can, in my opinion, be convicted 
of tbc ofTonce under S. 32^/304. Part 2, I. P. C., 
in tlic alternative only. ’ 

I confess tliat I cannot follow this 
rcasoninj^; there bcingf no suggestion 
that S. 34, Penal Code, is applicable 
to this case, each of the accused can 
be licid responsible for his own act, 
and not for those of his co-accused. 
When ll'.e evidence is considered, this 
conviciion appears even more un- 
saiisfariory. The ^ learned Judge has 
found that a motive was invented by 
the prosecution, that the prosecution 
witnesses have converted a drunken 
brawl resulting in the cxcliange of 
blows and the death of the deceased 
into a deliberate and preconcerted 
murder, that the evidence was either 
of interested witnesses or of persons 
who had some animus against the ac¬ 
cused. Excepting the statement that 
there was a drunken brawl of which 
there is no evidence, I agree tvith. 
the learned Judge’s view and a con¬ 
sideration of the evidence in detail 
has convinced me that it is entirely 
untrustworthy. It is impossible to hold 
that the story for the prosecution bears 
any resemblance to the truth. When 
all of it that must be discarded has 
been discarded, there is so little left, 
that to uphold this conviction I should 
be compelled to imagine wliat may 
have liappencd at the time at which 
the deceased met his death. Having 
therefore no sufficient evidence upon 
which I can act, I allow tliis appeal 
and acquit the accused. - 

K.S. Appeal allcxved. 
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Tek Chand, J. 

Khtishi i?am—Plaintiff—Appellant. 

V. 

Nand Lal and others — Defendants — 
Respondents. 

Second Appeal No. 1540 of 1932, 
Decided on 20th June 1933, from decree 
of Dist. Judge, -Gurdaspur, D/- 5th May 
1932. 

(a) Custom (Punjab)— Alienation of ances¬ 
tral property — Minor reversioner has inde- 
peitdent right to contest alienation and is en¬ 
titled to extension of time under Limitation 
Act (1908), S. 6. 

In the case of alienation of ancestral property, 
reversioner who is a minor on the date of aliena¬ 
tion has an independent right to contest the alie¬ 
nation ; and he is entitled to extension of time 
under S. 6, Limitation Act, notwithstanding the 
existence of nearer reversioners including his own 
father : A I B 1932 Lah 89, Bel on. 

[P 867 C 11 

(b) Custom (Punjab) *** Alienation of ances¬ 
tral property—Father reversioner acquiescing 


in alienation—Speculative and collusive de* 
claratory suit ^y his son challenging aliena-' 
tion declaration should not be granted—Spe¬ 
cific Relief Act (1877). S. 42. 

A per^oa fi ed a declaratory suit which was^ 
purely speculative and had been instituted at the^ 
instance of bis father and uncle, who had them¬ 
selves acquiesced in an alienation and whose own- 

right to contest it had become extinct by lapse of 
time ; 

Held : that the grant of a declaratory decree- 
in such suits was discretionary with the Court 
and that in the present case the declaration 
asked for should nob be granted, LP 867 0 IJ 

Charanjiva Lal Aggarwal —for Appel¬ 
lant. 

Nawal Kishore —for Respondents. 

J iidgmeni following pedi¬ 

gree-table \vill be helpful in under¬ 
standing the facts of this case: 

Diwan Chand 

1 


Amin Chand Sobha Ram Puran Chand Nand La£ 
Deft. 3. Deft. 4. Deft. 6. (alienor) 

I Deft. 1. 

Khushi Bam 

plaintifi. Mangata 

(min r) 
defendant 

On 16th August 1917, Nand Lal 
sold 76 kanals and 10^ marlas of an¬ 
cestral land for Rs. 5,000 to Beli Ram^ 
defendant 2. The alienor is a Kha- 
tri by caste but it has been found 
by the Courts below tliat his faimly 
is governed by the rules of 'Punjab 
custom in matter of alienations. This 
point is no longer in dispute and it 
is conceded that under the (Punjab) 
Act 1 of 1920 his brothers, Amin 
Chand, Sobha Ram and Puran Cliand,. 
had the right to contest the aliena¬ 
tion, on the ground that it had been 
effected without consideration and ne¬ 
cessity, within six years from the date 
of the sale. This they failed to do and 
admittedly their claim to do so be¬ 
came barred by time on 16th August 
1923. On the date of the alienation 
Nand Lal was childless, but in 1923 
he got his son Mangta, defendant 6. 

On 24th November 1924, the pre¬ 
sent suit was brought by Khushi Ram,, 
son of Sobha Ram, for a declaration 
tliat the alienation had been effected 
without consideration and necessity and 
would not affect his reversionary rights 
after the death of the alienor. ^ Ho 
pleaded that the suit was within limi¬ 
tation under S. 6, Limitation Act, as 
he was born on 20th February 1906,. 
and was b^ow 21 years of age on 
the date of the suit. The trial Judge 
held the suit to be timebarred ^d 
dismissed it on this and other grounds.. 
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On appeal the learned District Judge 
has decided the pica of limitation only. 
He has found that as Sobha Ram, fa¬ 
ther of the plaintifT, was alive at the 
time of the alienation, the latter can¬ 
not take advantage of his minority 
under S. 6, and that the suit is gov¬ 
erned by S. 7 under wluch it is be¬ 
yond time. 

There can be no doubt that the view 
taken by the learned District Judge 
is entirely incorrect, and Mr. Nawal 
Kishore for the respondents has frank¬ 
ly admitted that he is unable to sup¬ 
port it. The property being ancestral 
the plaintiff liad an independent right 
to contest the alienation, and as he 
was a minor at the time when the 
cause of action arose, he is certain¬ 
ly entitled to extension of time under 
S. 6, the existence of the nearer re¬ 
versioners (including his father) not¬ 
withstanding. If any authority for this 
simple and well-settled proposition 
is required, reference may be made 
to the recent decision of the Letters 
Patent Bench in Wall Chand v. Pun¬ 
jab Singh {A. /. R. 1932 Lah. 39). 
As the plaintiff was below 21 years 
of age on the date of the institution 
of the suit his claim is within time. 

This however does not settle the 
matter. As stated already, the alienor 
has got a son Mangta, defendant 6, 
who was in existence at the time of 
the suit and is still alive. A reference 
to the pedigree-table would show that 
there are several persons between the 
plaintiff and the succession, and his 
chances of inheriting the property are 
very remote indeed. There can be no 
doubt that the suit is purely specu¬ 
lative and has been instituted at the 
instance of his father and uncle, who 
have themselves acquiesced in the alie¬ 
nation and whose own right to con¬ 
test it has become extinct by lapse 
of time. The grant of a declaratory 
decree in such suits is discretionary with 
the Court and I am of opinion that 
in the present case the declaration ask¬ 
ed for should not be granted to the 
plaintiff, even though his suit is techni¬ 
cally within time. I accordingly dis¬ 
miss the appeal, but having regard 
to the fact that the District Judge 
had decided the case on the question 
of limitation only and that decision 
was wrong, I leave the parties to bear 
their own costs in this Court. 

E.S. Appeal dismissed. 
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T>5k Chand, J. 

Raita —Defendant—Appellant. 

v. 

Jai Kaui —Plaintiff—Respondent. 
Second Appeal No. 1317 of 1929, De¬ 
cided on 12th July 1 933, from decree of 
Addl. Dist. Judge, Ferozepore, D/. 4th 
March 1929. 

(a) Civil P. C. (1908), O. 6, R. 17 — Discre< 
Don e.vercised by lower appellate Court — 
High Court will » ot irterfere in second ap¬ 
peal unless strong case is made out for so 
doing. 

Where a District Judge exercises his discretion 
and refuse® to allow an amendment of pleading, 
the High Court will not interfe e with bis order 
unless a strong case is made out for such inter- 

,,, LP 668 c n 

(b) Custom (Punjab)-Succession— Self-ac¬ 
quired property- Daliwa! Jat of Moga tahsil, 
Ferozepore District— Collaterals are not enti¬ 
tled to succeed in presence of caughter. 

There is no custom among Daliwal Jats o^Moga- 
tah'il, Ferozepore District, by wbich collaterals 
can succeed to the se'f-acquired property of a 
male proprietor iu the presence of his daugh- 

[P 868 C 1] 

Ratnn Lai Ghawla for M. C. Mafiajan 
—for Appellant. 

Ram Lai Anand I —for Bespondenfc. 

Judgment. —The property in dispute 
beIonged_ to one Preman, a Daliwal Jat 
of Tahsil Moga, district Ferozepore. 
Preman died sometime in 1885, leaving 
him surviving a widow Mt. Bholi and a 
daughter Mt. Jai Kaur. plaintiff. On 
Preman’s death the property was mu¬ 
tated in the name of Mi. BnoU wno re¬ 
mained in possession till her death in 
1927. 

In January 1928 the present suit for 
possession was brought by Mt. Jai 
Kaur, daughter of Preman, against 
Ratta, who is liis sister’s son, and 
alleges to have been adopted by 
Saman Singh, the paternal uncle of 
Preman. The trial Court dismissed the 
suit, but on appeal by the plaintiff 
the learned District Judge has passed 
a decree in her favour. In the plead¬ 
ings it was not alleged by the defen¬ 
dant that the property in dispute was 
ancestral, but on appeal* before the 
learned District Judge a request was 
made on his behalf for permission to 
amend the pleadings and to have the 
case sent back for further enquiry on 
this point. The l^rned Judge, how¬ 
ever, declined to 'accede to this (re¬ 
quest, on which the defendant’s pleader 
jp.dmitted that no special custom existed 
among the parties entitling the colla¬ 
terals to exclude daughters from suc- 
c^sion to the self-acquired property 
of their father. 
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On second appeal by the defendant 
the prayer for amendment of the plead¬ 
ings Avas repealed l.ieforc me. I have 
examined the wriitcn statement and 
have heard counsel at length. In my 
opinion no ease lias been made out 
for iiucrferencc by me with the dis¬ 
cretion of the learned District Judge 
r<'fu>ing to allow the defendant to urge 
for the hrst lime in appeal that the 
land was ancestral. The written state¬ 
ment had been drafted by a leading 
lawyer at Fero^epore and the case was 
hotly contested in the trial Court. If 
the appellant really intended to plead 
that the land vras ancestral, it was 
his duty to do so clearly in the trial 
Court. In my opinion the learned Dis¬ 
trict Judge has exercised a sound dis¬ 
cretion in refusing to remand the case 
and have the case retried on a point 
which the appellant could have taken, 
but did not take, in the trial Court. 
Tlic ease must, therefore, be de¬ 
cided on the assumption that the 
I>ropcrty in dispute was self • ac¬ 
quired of Preman. Before the learned 
District Judge it was clearly admitted 
by the defendant’s counsel that col¬ 
laterals had no right to succeed to self- 
acquired property of a male proprietor 
in the presence of his daughters. No 
allegation lias been made or affidavit 
filed, that the admission was not made 
in fact, and notliing lias been urged 
before me why the appellant should be 
allowed to go behind it. 

In my opinion there is no- ground 
for interference in second appeal. I, 
therefore, dismiss the appeal with costs. 

K.s. Appeal dismissed. 
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Emperor 

V. 

Husssaina —Respondent. moo 

Criminal Misc. Petn. No. 85 of 1933, 
Decided on 19th J^n® 1933. 

(a) Criminal P. C. (1898), S. 164 Ap¬ 
prover accepting tender of pardon can be exa¬ 
mined under S. 164. 

Once the approver ba? accepted a tender of 
pardon he stands on the same footing as any 
other witness with the exception that he is liable 
to forfeit his tender of pardon if he does not com¬ 
ply with the conditions on which the tender was 
made. There is no legal bar to bis examination 
like any other witness under S 1G4. IP 869 D/i 

(b) Penal Code (1860), S. 193 — Contradic¬ 
tory statement by approver—Sanction cannot 
he refused—Criminal P. C* (1898), S. 339. 

In a case where contradictory statements have 
been made on different occasions, sanction can¬ 


not be refused unless it is established that the ap¬ 
prover made one of the two statements tinder un¬ 
due influence. LP 869 0 1] 

C. H. Carden Noad —for the Crown.. 

Mohsin Shah —for Respondent. 


Order. —This is an application by 
the learned Government Advocate under 
sub-S. (3), S. 339, Criminal P. C., 
for sanction to prosecute Hussaina res¬ 
pondent for perjury on the ground that 
having accepted a tender of conditional 
pardon on 9th March 1932, he de¬ 
posed to certain facts before Sayed 
Ijag Hussain Shah, Magistrate, First 
Class, Gujranwala, but retracted this 
statement before the Committing Magis- 
gistrate, Sardar Lai Singh, on 6th April 
1932. 1 


During the course of an investigation, 
connected with the murder of one 
Hakim a pardon- was granted to ffie 
respondent Hussaina by Mr. Sri 
Krishna, Additional District Magistrate, 
on 9th March 1932, on the condition 
that he would make a true and full 
disclosure of all facts within liis know¬ 
ledge concerning the murder of the 
said Hakim. Two days after the ac¬ 
ceptance of this pardon Hussaina was 
produced before Sayed Ijag Hussam 
Shah, Magistrate, First Class, who re¬ 
corded his statement on solemn affir¬ 
mation obviously acting imder S. 1^» 
Criminal P. C. In this statement he 
fully implicated Murad and hunselt as 
being concerned in the murder of 
Hakim. In the course of the commit¬ 
ment proceedings Hussaina, r^pondent, 
appeared as P. W. 1 on 6th April 19^2 
before Sardar Lai Singh, Magistrate, 
First Class, and completely resiled from 
the statement made by him on 11th 
March 1932. He deposed that he ^d 
not know Murad and had no knowledge* 
whether Hakim was dead or alive, and 
that his previous statement was false 
and had been made under police pres¬ 
sure and threats. Steps have been taken 
on behalf of the Crown to start pro¬ 
ceedings against the respondent Hus¬ 
saina under S. 193, Penal Code, and 
in accordance with the provisions oi 
S. 476, Criminal P. C., a complaint 
has been presented^ by Sardar Lai 
Singh, Magistrate, First Class, Gujran¬ 
wala. The Public Prosecutor has also 
furnished the necessary certificate. 

It has been contended on behalf of 
the respondent that sanction to prose¬ 
cute should not be given as it was qi^e 
unnecessary to record Hussaina s staW 
ment on^llth March 1932 und^ 
S 164, Ciiminal P. C. Reliance was 
placed in this connexion on Emperor 
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V. Nga Bo Gyl (1). With all respect T 
do not find myself in agreement with 
the views expressed in this ruling. Once 
the approver has accepted a tender of 
pardon he stands on the same footing 
as any other Avitness with the exception 
that he is liable to forfeit his tender of 
pardon if he docs not comply with the 
conditions on which the tender was 
made. There is no legal bar to the 
examination of any other witness under 
S. J64, Criminal P. C., and I see no 
reason why the examination of the ap¬ 
prover under this section should be 
open to any objection. The learned 
Government Advocate relies on Emperor 
V. Parma Nand (2). It has been re¬ 
marked therein: 

“It might be very necessary to obtain a detailed 
statement of what the person accepting the par* 
don has to say in order to complete the investi¬ 
gation and inquiry and to ascertain what corro¬ 
boration of his statement might be forthcoming, 
and it might very well be extremely difficult to 
wait for that information till the ‘Magisterial in¬ 
quiry commenced.” 

Reliance may also be placed on 
A. !. R. 1924 tall. 90 in this con¬ 
nexion. I am of the opinion that in a 
case where contradictory statements 
have' been made on different occasions, 
sanction cannot be refit-cd unless it is 
established that the approver made one 
of the two statements under undue in¬ 
fluence. I accordingly sanction the pro¬ 
secution of Hussaina under S. 193, 
Penal Code, for giving false evidence 
either before Sayed Ijag Hussain Shah, 
Magistrate, First Class, on lltli March 
1932, or before Sardar Lai Singh, 
Magistrate, First Class, on 6th April 
1932. 

K.s. Prosecution sanctioned. 

iTAIR 1925 Rang 286=89 I C 708=26 Or L J 
1396=3 Rang 224. 

2. AIR 1933 Lah 321=(1933) Or C 564=142 I C 
776=34 Or L J 469. 
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Emperor 

V. 

Ali Beg —Accused—Respondent. 

Criminal Rovn. No, 299 of 1933, De¬ 
cided on Idth June 1933, from order of 
Dist. Magistrate, Dera Gbazi Khan, D/- 
J.6th February 1933. 

Arms Act (1898), Ss. 19 (f) and 29—Case 
under Arms Act in Dera Gbazi Khan District 
requires sanction of District Magistrate. 

As provisions of S. 32, Arms Act 31 of 1860, 
were not in-force in District, Dera Ghazi Khan, 
the previous sanction of the! District Magistrate 
is necessary under the second part of S. 29, Arms 
Act of 1876, for a prosecution under S. 19 (f); and 


ft-prosecution without such sanction is illegal. 

IP 809 0 2} 

Dcs Raj Sawhney —for Petitioner. 

Order. —This is a case where a per¬ 
son has been convicted under S. 19, 
Cl. (f). Arms Act, in the Dera Ghazi 
Khan District. The case has been for¬ 
warded to tliis Court by the District 
Magistrate to set aside the trial and to 
order a fresh trial on the ground that 
the case could not proceed without the 
sanction of the District Magistrate 
which had not been given. Under 
S. 29, Arms Act. sanction of the Dis¬ 
trict Magistrate was only required for 
the first three months after the present 
Act came into force in iiny province, 
district or place to which S. 32. Cl. (2) 
of Act 31 of 1860, applied at the date 
when the present Act came into force. 
In most districts of the Punjab the pro¬ 
visions of S. 32, Arms Act, were opera¬ 
tive when the present Act came into 
force. This was pointed out in Sunder 
Singlt V. Emperor (1), where reference 
was made to Punjab Government. Home 
Department Notification No. 826 of 
26th February 1875. This Notification 
is before me and it shows that S. 32 
was in force in all districts in the 
Punjab, as at present constituted except 
the district of Dera Ghazi Khan. Simla, 
and Kangra and Isa Khel Tahsil of 
the Mianwali District. Apparently to 
such district or portion of a district, 
the second part of S. 29 applies, which 
means that the previous sanction of the 
Magistrate of the district is necessary 
for a prosecution under S. 19. Cl. (f), 
Arms Act. As Dera Gliazi Khan was 
a district where S. 32 was not in force 
it follows tliat the present prosecution 
was illegal as it liad not the previous 
sanction of the District Magistrate. 

I therefore accept the revision and 
set aside the conviction of Ali Beg 
under S. 19. Cl. (f),_Arms Act, for 
possessing a revolver without a license. 

It is open to the District Magistrate to 
take such further action as he con¬ 
siders necessary. 

K.s, Revision acce pted. _ 

I7 U9r3l'24"^“R”i9i3 Cr=14 Cc L J 688=211 0 

1008. 
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Bride and Currie, JJ. 

Inayat —Gonviefc—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 453 of 1933, 
Decided on 27th June 1933, from order 
of Sees. Judg^Lj^lpiYJ 

■ Vakil MiKh Court. 


870 Lahore 


Inayat V. Emperor (Bbide, J.) 


1933^ 


Penal Code (I860), S. 304, Part 1—Evi¬ 
dence— Grave and sudden provocation. 

I)e-c:isecl, acciiserrs Nounscr Pieter, who had 
left her rind wa^ living under the caro 

of accuped wa^ suspe tod to be of an immoral 
charu' ier. On th*^ night of the umrder at about 
8 a.m. pho had gone to meet a stranger in the 
waia at tlio bac-K'of the house, for a clandestine 
pnrpi^-e. When the aecuscfl asked the deceased 
wh\- slu; did not yivc up her evil ways she refused 
to li.-’oii to him and gave an insolent reply, 
'rhoro upon the accu-el g ve a blow with a hat¬ 
chet "hiali caused her death : 

y/»/ / : that ilie provocation received by the ac¬ 
cused WMS in the circunistaoces altnost as “grave 
and 'Uc1don“ as it would have b^cn had he seen 
the deceased in the act of sexual intercourse w.th 
a stranger and it was further ag ravated by in¬ 
solent reply given by the deceased and that the 
case properly lell within the purview of S 
I’urt 1, I. P. C, IV 870 0 :i] 

AUluf Asiz —for Appellant. 

Dcs R'lj Sawhncij —for the Crown. 

BhidCy J .—The appellant, Inayat, a 
young Mirasi aged about 23, has Peen 
convicted under S. 302, Penal Code, 
of tlic murder of his sister Mt. Bego 
and has been sentenced to transporta¬ 
tion for life. The appellant admitted 
at the trial tliat he killed Mt. Bego, 
but pleaded that he did so under grave 
and sudden provocation as he found her 
liaving sexual intercourse with a stran¬ 
ger. The learned Sessions Judge how¬ 
ever did not believe this plea in view 
of a previous confession of the appel¬ 
lant recorded under S. 164, Criminal 
P. C., in wliich the plea had not been 
put forward. The story put forward in 
the latter confession was that Mt. Bego 
though married was not living with 
. her husband and was suspected of bad 
character. On the night of the murder 
she was sleeping on a charpoy close 
to that of the appellant. At about 
3 a. in., the appellant awoke and found 
that Mt. Bego was not on the charpoy. 
He went to the wara at the back of 
the house and found Mt. Bego talking 
to a stranger. He returned to the house 
in rage and picked up a hatchet which 
was lying there. In the meantime Mt. 
Bego also returned to the house. Ihe 
appellant remonstrated ^vith her for 
not giving up her evil ways. But she 
refused to listen to him. Thereupon 
he gave her 2 or 3 blows with the 
hatchet and killed her on the spot. 
The learned Sessions Judge has held 
this confession to be true arid 
victed the appellant ^ under S. 302, 
Penal Code, on its basis. 

Alter the murder, the appellant lum- 
self sent word to the laitibardar and 
accompanied him to the thana, where 
the matter was reported to the police. 
In this report also the only provocation 


alleged was that Mt. Bego had been 
seen talking to a stranger. The next 
day the appellant was produced before 
Th. Lalit Chand, Additional District 
Magistrate, and made the confession 
referred to above. At the trial one eye¬ 
witness, Mt. Bano, was produced on 
behalf of the prosecution, but her state¬ 
ment differed in material particulars 
from the confession made by the ap¬ 
pellant before Th. Lalit Chand. Mt. 
Bano is a neighbour of the appellant. 
(After discussing the evidence of Mt. 
Bano and holding it to be untrue, the 
judgment continued). The confession 
of the appellant seems to have been re¬ 
corded by Th. Lalit Chand with all 
necessary precautions and appears to 
me to give a correct version of what 
really happened. 

The learned counsel for the api>el- 
lant urged next that even if the facts 
given in the confession before Th. 
Lalit Chand be accepted as correct 
they would amount to “grave and sud¬ 
den provocation” in the circumstances 
of the case and the offence would faU 
under S. 304 (1), Penal Code. I think 
there is force in this contention. Ac¬ 
cording to the confession of the appel¬ 
lant (wliich is the sole basis of his 
conviction) the deceased who was his 
younger sister had left her husband and 
was living under his ^re. was 

suspected to be of an immoral chara- 
tier. On the night of the murder at 
about 3 a. m., she had gone out to 
meet a stranger in the wara at the back 
of the house, and there can be scarcely 
any doubt that this must have been for 
a clandestine purpose. .Further, when 
the appellant asked the deceased why 
she did not give up her evil ways she 
refused to listen to him and gave an 
insolent reply. In my opinion the pro¬ 
vocation received by the appellant was 
in the circumstances almost as “grave 
and sudden” as it would have been had 
the api>ellant seen the dec<^sed in the 
act of sexual intercourse with a stran¬ 
ger and it was further aggravated by 
the insolent reply given by the de¬ 
ceased. In my judgment the case pro¬ 
perly falls within the purview of S. 304, 
Part 1, Penal Code, I would accord- 
ingly alter the conviction to one und^ 
tliat section and considering all the 
circumstances including the youth of the 
appellant, would reduce the sentence to 
rigorous imprisonment for four years. 

Currie, /.—I agree. 

K.s. Sentence reduced. 
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Tek Chand, J. 

Emperor 

V. 

Bai Sivtjh Narain Singh —Accused — 
lies pondenb. 

Criminal Appeal No. 1178 of 1932, 
Decided on llbli July 1933, on ditTerence 
betwteo Coldstream and Jai Dal, JJ., 
from order of Sess Judge, Hoshiarpur, 
D/- 14th July 1932. 

(a) Criminal P. C. (1898), S. 417—Appeal 
-Against acquittal—To justify interference it 
is sufficient that finding is clearly wrong 
-and unreasonable—Unreasonableness of find¬ 
ing need not amount to perversity or stupi¬ 
dity — But indication of error in order of 
-acquitlal should be clearer or more palpable 
than in order of conviction to justify inter- 
-ference —In appeal against acquittal benefit 
-of doubt goes against appellant, whereas in 
appeal against conviction it goes in favour of 
appellant. 

The Code of Ciimiual Procedure makes no dif¬ 
ference between <aa appeal from an acquittal and 
from a conviction. In order to justify iuterfer 
■once with a judgment of acquittal on a question 
-of fact it is sudicienl, if the fiudit>g is clearly 
wroug on the evidence and unreasonable in the 
opinion of the appellate Court, whether or not 
the unreasonableness amounts to perversity, 
stupidity or incompetence, O'* the Court below 
can be said to have obstinately tlundered in 
coming to it; bat sound principles of criminal 
jurisprudence require that the indications of 
•error in the judgment of acquitta ought to be 
■clearer and more palpable and the evidence more 
cogent and convincing in order to ju-tify its being 
set aside than would be necessary in the case of 
a conviction. When an accused has been ac-, 
-quitted by a Magistrate after bearing all the evi¬ 
dence against him, the presumption is that there 
was at lea^t reasonable doubt and the appellate 
■Court must be positively convinced that there 
was DO such leasunable doubt, the bene6t of all 
■doubt shown to exist being against the appellant; 
whereas In an appeal from a conviction the bene* 
dt of all reasonatle doubt has to be given in 
favour of the appellant: 7 P i2 1904 Cr and 15 
P ■ 1909 Cr, Eel on. 674 C 2] 

(b) Evidence Act (1872), S. 30 —Appro- 
vei‘'a evidence corroborated by independent 
-testimony agai st some accused but rejected 
in its entire y Bgain»t another accused—Evi¬ 
dence must be rejected as against all ac¬ 
cused—Criminal Trial. 

'Where the evidence of the approver is elimi¬ 
nated as against one of the accused whose name 
has beau falsely substituted by the approver, the 
whole fabric must fall to the ground and it 
ebouid not be accepted even against the other 
accused though to i-ome extent it is corroborated 
by independent testimony. tP b75 C Ij 

(c) Criminal Trial—Accused having Isrge 
number of injuries on his leg—Accused not 
axplaining as to bow be got wounds—No 
ather evidence against accused—Held that 
accused’s complicity in crime 14 not proved. 

When the assassins were in the hou-e where 
4be occurrence took place, son of the murdered 


person fired shots. The accu-ecl had several in¬ 
juries on his leas. No qne.'^tions wore put to the 
medical witness ns to whether tho-so injuries 
could have been caused by the^e shots. Accused 
was not able to give anv .satisfactory explanation 
as to how he had been wounded. There was no 
other ovideiico against hinr: 

Held : that though the fact that he was not 
able to explain as to how he got the wounds was 
a point against him, this fact alone did not 
prove bis complicity in the crime and that bo 
should be acquitted. [! 875 C 2] 

(d) Criminal Trial—Crime of serious and 
brutal nature committed by lorge number of 
persons should be investigated by senior and 
experienced officer. 

For investigating a crime of a serious and 
brutal nature committed by a large number of 
persons ii^ the heart of a populated place, a very 
senior and experienced olheer should be specially 
deputed to curry on the investigation on the 
spot. ^ ^ LP 876 0 1] 

(e) Criminal Trial — Investigating officer 
should not identify himself with one who is 
suspected by relations of deceased. 

An investigating officer should not identify 
himself with a person who is suspected by the 
relatives and friends of the deceased of having a 
hand in the crime. W7C 0 2] 

Detoan Bam Lai —for Applicant. 

Brij Lni and Mohammad Ba/iq —for 
Eespondent. 

Judgment .—This is an appeal pre¬ 
ferred by the Local Government under 
S. 417, Criminal P. C., from the order 
of the Sessions Judge, Hoshiarpur, ac¬ 
quitting Rai Singh, respondent, in a case 
in which he, along with three other 
persons, was tried under S. 302/149, 
Penal Code. The appeal was'originally 
heard by a Division Bench ol this 
Court, but as the Judges composing 
the Bench were divided in opinion, the 
case has been laid before me for final 
disposal under S. 429, Criminal P. C. 

It is established beyond dispute that on 
the night of 30th January 1932, a 
gruesome tragedy was enacted in the 
house of Siri Ram Ahluvvallia, a rich 
money lender of the small town of 
Bhangala in the Dasuya Tahsil of the 
Hoshiarpur District. Shortly after mid¬ 
night some persons entered his house 
armed with sharp-edged weapons, as¬ 
saulted Siri Ram, his brother Bansi Lai, 
their wives, Mt. Daropati and Mt. Ram 
Raldii, and two Mahomedan servants,* 
Gullu, weaver, and Imam Din, kumhar. 
Ol these Siri Ram, Bansi Lai and Gullu 
were killed almost instantaneously; and 
Mt. Daropati received a number of 
serious injuries, from the effects of which 
she died witliin a few hours. Imam Din 
and Mt. Ram Rakhi survived, but the 
former ^d a big gaping wound just 
above his hip bone, and the latter had 
one of her hands cut right through. 
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while her neck, nose and other liand 
were badly injured. 

The only other inmates ot the house 
were iIk' two sons and a daughter ot 
Bansi Lai. ot whom the eldest is Dina 
Naili. iL. W. 6). He is only nineteen 
years (»i age and had come to Bhangala 
iroin his school a day or two before the 
ocrui i ciicc. On the fateful night he. Bansi 
Lai. Ml. Rant Rakhi and the servant 
Oullu slept in one room on the upper 
storey of the house, while Imam Din 
was in the adjoining room in the same 
storey. Dina Nath Ihs younger bro- 
thcr, and sister, and Mt. Daropti, slept 
on separate charpoys in a room on the 
ground lloor. Dina Nath has deposed 
that shortly after midnight he was 
awakened ■ by a strange noise in the 
upper storey. Me thought that his uncle 
Sin Ram, who was ill, had got a fit. 
He shouted to his father and mother, 
and also to the servant Gullu to find 
out what the matter was. There was 
no rcspoiise. He then called Imam Din 
who replied tliat he would get up and 
go into the other room. He however 
never spoke again. 

By this time, Mt. Daropati, who was 
sleeping in the same room as Dina 
Nath, was aroused and she went out 
ot the room. As soon as she reached 
the deorhi, she screamed and shouted 
“Dont kill me, take tvhatever you want 
to take.” On hearing this Dina Nath 
came out with a stick in liis hand, but 
being frightened went inside and loaded 
his gun. After a short time he saw a 
stranger opening the door ot the inner 
room from the deorhi. Dina Nath fired 
at him. The stranger cried and fell 
down. Dina nath shouted to Mt. 
Daropti, enquiring it the culprits were 
still there. She replied mumbling that 
some noise was going on, but she could 
not say whether anyone was the^. 
Dina Nath then came out into the 
court-yard and fired another shot in 
the air. He then raised a hue and 
cry and after considerable time some 
persons came, one ol them being Ghu- 
1am Mohammad Dafadar of the village 
watchmen, (P. W. 9), wlw was patrol¬ 
ling the streets at the time. Accom¬ 
panied by him Dina Nath went up-stairs 
and n'’as horrified to find his father* 
Bansi Lai, his uncle Siri Ram and the 
servant GuUu lying dead and bleeding 
from numerous w.ounds, which appeared 
to have been inflicted "v^th sharp-edged 
weapons. He also saw in the same room 
his mother, Mt. Ram Rakhi, severely 
wounded. Outside the chaubara was 
lying , Imam Din Avith a deep incised 
wound just above the right hip-bone. 
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He then proceeded to procure such 
medical aid as was available in the 
town. Near the doorway of a neigh¬ 
bouring house he found Mt. Daropati 
very seriously injured and shouting for 
him. She said that she had quietly- 
walked out of the deorhi after the cul¬ 
prits had departed. 

On hearing her cries, Mahajit Singh, 
who is a collateral of Siri Ram and 
Bansi Lai in the third, degree, came 
out of his house, which is situate at 
a distance of about a hundred yards 
from theirs. He found Mt. Daropati 
lying wounded and bleeding in the 
street; he lifted her and took her into 
his own house, but she expired soon 
after. Dina Nath returned to the house 
with Dr. Chhajju Ram and a friend 
Daulat Ram. He and the doctor began to- 
attend to the wounded persons, while 
Ghulam Mohammad Dafadar and Dau¬ 
lat Ram went to the police station at 
Mukerian, 4^ miles distant. They 
reached there at 4-45 a. m., and the 
first information report ^vas recorded 
by the Sub-Inspector, Balwant Singh, 
(P. W. 36). The Sub-Inspector at 
once proceeded to the spot, and after 
the necessary formalities, he arranged 
to send the dead bodies and the injured 
persons to Dasuya. Assistant Surgeon 
Harnam Singh, (P. W. 1), conducted 
the post mortem examination and 
under his advice Mt. Ram Rakhi and 
Imam Din were admitted into the hos¬ 
pital. On receipt of a telegram from 
Mahajit Singh, his wife Mt. Charan 
kaur, (D. W. 1), who had gone to 
her parents’ house in another village, 
proceeded at once to Dasuya, and there 
in the hospital, she attended on, and. 
nursed, Mt. Ram Rakhi for several 
days. 

Neither the two surviving victims,. • 
Mt. Ram Rakhi and Imam Din, nor 
Dina Nath had been able to idenlify 
any of the culprits, and in the first 
information report no clue was men¬ 
tioned as to their identity. Very soon 
after the crime however it became clear 
that no loss of property whatever had. 
taken place. At the time of the as¬ 
sault one of the victims, Mt. Daropati,. 
was wearing a number of gold ori^- 
ments and the other, Mt. Ram Rakhi,. 
whose hands were cut off, had gold 
bangles on, but none ot these articles 
had been removed by the assailants. 
In the pocket of a coat which was 
hanging along one of the walls ot the 
chaubara where Sin Ram, Bansi Lai 
and GuUu had been killed, there were 
currency notes ot the value ot trmre 
than Rs. 100, but not one ot them had 
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been taken away. There was a lot of 
cash, jewellery and other valuables in 
the house, but no attempt had been 
made to remove them, though the mis¬ 
creants were several in niunbcr and 
had remained in the house tor a con¬ 
siderable lime. From these facts, the 
Sub-Inspector concluded that the object 
of the crime was not to commit da- 
coity, but to slaughter the inmates of 
the house. He therefore thought that 
the culprits were either enemies of the 
family or their debtors who h«ad been 
pressed for repayment of their loans. 

One of the principal debtors ot the 
family was Rai Fai:^ Mohammad Khan, 
an aristocratic gentleman of influence 
and position in the locality, who has 
been described on the record as the 
“Rai Sahib of Bhangala." He owed 
Siri Rain and Bansi Lai about Rupees 
20,000. He is the zaildar of the ilaqa, 
and was formerly an Honorary Magis¬ 
trate. It is in evidence that for some 
years past the inhabitants of the town 
of Bhangala and the neighbourhood or 
at least a large section of them had 
jfelt themselves aggrieved by certain 
actions ot the Rai Sahib and had been 
carrying on propaganda against him. 
A number of posters, describing his 
alleged misdeeds and misuse of Magis¬ 
terial powers, liad been printed and 
issued broadcast: see Exs. D.A., D.B., 
D. C. and D. D., printed at pp. 12 to 
17 of the paper-book. It is also in 
evidence that a representation signed 
by no less than 4,380 persons had been 
submitted to Government alleging that 
the Rai Sahib was indebted to the 
extent of a lac or a lac and a half 
of rupees, that he was of licentious 
habits and liad been abusing his Magis¬ 
terial powers. As stated already, the 
Rai Sahib owed about Rs. 20,000, to 
the deceased, and shortly after the 
murder a rumour got afloat about his 
complicity in tliis crime. Tl>e Sub- 
Inspector lias deposed that the relations 
of the deceased had strong suspicions 
against the Rai Sahib and complained 
about the matter to the Deputy Commis¬ 
sioner. The Sub-Inspector however did 
not question the Rai Sahib, as nothing 
definite was mentioned against him per¬ 
sonally. But Umar Din and Hassa, 
two of his dependants, were sent for 
as suspects and remained under police 
surveillance for about a week. 

Soon after the investigation had 
begun, the Sub-Inspector realized that 
the number of policemen available in 
the thana was insufficient for the in¬ 
vestigation of a 'serious crime ot this 
natui'e, in which a man ot the position 
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of the Rai Sahib liad been suspected. 
He therefore asked the head-ejuarters 
to send additional police. Accordingly 
on the 4th February, Qutab Din, Head 
Constable, (P. W. 35j, was sent to 
Bhangala with a jiumlicr ot puli-^'emcn. 
Balwant Singli and Qutal> Din both 
conduclcd the invesligalion till the 17th 
February when the former was trans¬ 
ferred. making over sole charge of the 
case to Qutab Din. The evidence given 
at the trial by these two police wit¬ 
nesses discloses the curious fact that 
during the period that they both were 
at Bliangala carrying on tlie in\’C3tiga- 
tion, they did not co-operalc with each 
other. As stated already, B,alwant 
Singh had asked that his force be 
augmented, apparently with a view to 
carry on the investigation more vigo¬ 
rously. and in response to his repre¬ 
sentation Qutab Din had been sent. But 
Qutab Din deposes that he was “de¬ 
puted specially to investigate the casc’^ 
and had been authorized. 

“ to act according to his own views even though 
thev were diflfereut from those of Sardar Balwant 
Singh." 

He has stated that he made this 
clear to Balwant Singh and showed him 
the order ot his appointment, which he 
interpreted as authorizing him to inves¬ 
tigate the case independently. Qutab 
Din appears to have taken full advan¬ 
tage of this, and it is quite dear that 
he did act “independently." Instead 
of staying at the police chauki. he, 
curiously enough, took up his residence 
in the garden of the Rai Sahib, who, it 
was well known to the authorities, had! 
been suspected of complicity in the 
crime, and it was in this garden, and 
with the assistance of the Rai Saliib’s 
relatives and dependants, that evidence 
was procured, on which the prosecution, 
mainly relied at the trial. The Deputy 
Supermtendent of Police also visited 
Bhangala in the course of the inves¬ 
tigation, and it is in evidence tliat at 
least on one occasion he too was enter¬ 
tained at tea by the Rai Sahib, 

The eldest surviving member ot the 
family of the unfortunate victims was- 
Dina Nath, who, as stated already, was 
a lad only 19 years of age, and one 
of his near male relatives was Mahajit 
Singfi, During the week tollownng the 
murders, Mahajit Singh had been 
rendering such help to Dina Nath as was. 
possible and he saw the Sub-Inspector 
frequently. On the 8th February, Ma¬ 
hajit Singh was questioned by the 
police. On the next day Ishar Singh, 
Saini ot Chhanm Nand Singh, who is 
a tenant of Rai Mubarak Ali, a cousim 
ot the Rai Sahib of Bliangala, ancB 
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who was a debtor of Mahajit Singh 
was sent for and examined. The same 
^day two otiicr debtors of Mahajit Singh, 
named Gajjan Singh and Rai Singh, 
Sainis of a neighbouring village called 
IManj]nir, and Partap Singh another 
Saini of the same place were also sent 
for and examined, and a search was 
made fur one Dharmun. carpenter of 
Naushera. Eventually all these persons, 
iiKiLuling Mahajit Singh, were taken in 
custody. The investigating party came 
to the conclusion that in order to secure 
a conviction it would be necessary to 
have one or more approvers. One even¬ 
ing Khar Singh was taken to the kotlii 
of the Rai Sahib, where Qutab-ud-din, 
Head Constal^le had been staying and 
tlicre he agreed to become an ap¬ 
prover. The arrested persons, except 
Mahajit Singli, were then taken to 
Hoshiarpur and Ishar Singh and Dliar- 
mun were pardoned by the District 
Magistrate and their statements re¬ 
corded by a Magistrate on 17th Febru¬ 
ary 1932. After a few days, Mahajit 
Singh, Gajjan Singh, Partap Singh and 
Rai Singh were challaned on charges 
under S. 302/149, Penal Code, and 
■eventually tried in the Court of Session 
at Hoshiarpur. 

At the trial the prosecution examined 
the two approvers, Isliar Singh and 
Dharmun, and a number of other wit- 
messes in corroboration of their evi¬ 
dence. The four assessors however 
were unanimously of opinion, that the 
approvers had not told the truth. The 
learned Sessions Judge also came to 
the same conclusion and held that the 
story, as related by them was “utterly 
mibelievable.” He further held that 
if the statements of the approvers were 
excluded, the remaining^ evidence on 
the record was wholly insufficient to 
bring the guilt home to any of the 
accused. He accordingly acquited all 
four of them. The Crown submitted to 
the decision of the Sessions Judge so 
far as Mahajit Singh, Partap Singh 
and Gajjin Singh were corn:erned, but 
it filed an appeal in the High Court 
against the order acquitting the fourth 

accused. Rai Singh. The 
heard in the first instance hy Cold- 
stream and Jai Lal. JJ., but they were 
not agreed in their opinion. Gold- 
stream, J., held that the offence against 
the respondent Rai Singh b^d been 
established and that he should be sen¬ 
tenced to death; Jai Lai, J., on the 
other hand, was in complete agreement 
•with the findings of the Sessions Judge 
and came to the conclusion that the 
appeal should be dismissed. On. this 


difference of opinion the case has como 
before me, and I have heard the learn¬ 
ed Assistant Legal Remembrancer at 
very, great length and have carefully 
examined the record. Before discussing 
the evidence, it is necessary to bear 
in mind the principles which should 
guide the appellate Court in dealing 
with appeals against acquittals. ^ The _ 
leading Punjab case on the point is 
Emperor v. Chattar Singh (1), in 
which it was laid down by Chatterji, J., 
(Clark, C. J., concurring) that 

“ the Code of Criminal Procedure makes no dif¬ 
ference between an appeal from an acquittal aud 
from a conviction. In order to justify interfer¬ 
ence with a judgment of acquittal on a question 
of fact it is sufficient, if the finding is clearly 
wrong on the evidence and unreasonable in the 
opinion of the appellate Court, whether or not 
the unreasonableness amounts to perversity, stu¬ 
pidity or incompetence, or the Court betow can 
be said to have obstinately blundered in coming 
to it; but sound principles of criminal jurispru-j 
dance require that the indications of error in the 
judgment of acquittal ought to be clearer and 
more palpable and the evidence more cogent and 
convincing in order to justify its being set aside 
than would be necessary in the case of a convic¬ 
tion “ , „ J • 

This rule has been foUowed m a 
long string of cases and it is not neces¬ 
sary to discuss them here. Reference 
may however be made to Emperor v. 
Harnama (2), in which Robertson, J., 
observed that 

“ although there is nothing in S. 417 , Criminal 
P C.. which indicates that an ap^al 
acquittal should receive any different treatment 
from any other appeal or class of appeals, there 
is in fact this marked distinction namely that 
when an accused has been acquitted by -a Magis¬ 
trate after hearing all the evidence against him, 
the presumption is that there was at least rea¬ 
sonable doubt and the appellate Court must be 
positively convinced that there was no such rea¬ 
sonable doubt, the benefit of all doubt shown to 
exist being against the appellant; whereas in an 
appeal from a conviction the benefit of all rea- 

tn be civeu in favour of the 


appellant.” . . , . • j i 

Bearing these principles in mind, i 

shall now proceed to examine the case 
for the prosecution and the findings ot 
the learned Sessions Judge. As stated 
already, the principal Avitnesses in 
the case are the two approvers Ishar 
Singh, (P. W. 4) and Dharmun, 
(P. W. 5). According to both Oi them 
the crime was organized by Mahajit 
Singh alone and it was at his ins^ce 
that they, along with Gajjan oingn, 
Partap Singh and Rai Singh, respo^ 
dent, went into the house of Sin 
and committed this wholesale massacre. 

1. (1904) 7 P B 1904 Gt=97 P L B 1904- ^ 

2. (1909) 15 P B 1909 Ct=ll Or L J 66—4 *■ 
864. 
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(After examining the evidence, his Lord- 
ship proceeded). The learned Sessions 
Judge has examined in great detail 
tlie story, as related by the approvers, 
and has pointed out numerous inherent 
improbabilities and apparent falsehoods 
in it, and after careful consideration 
I agree with his conclusion. There is 
no independent evidence on the record 
that there was any enmity between Ma- 
hajit Singh and his deceased collaterals. 
If such enmity had existed in fact, it 
should not have been difiicult for the 
prosecution to procure disinterested 
testimony from a big place like Bhan- 
gala. (After discussing tbe evirlence the 
judgment proceeded). The learned As¬ 
sistant Legal Remembrancer has very 
fairly and frankly conceded before me 
that so far as Mahajit Singh is con¬ 
cerned, the only conclusion possible on 
the record as it stands, is the one which 
has been reached by the learned Ses¬ 
sions Judge. He urges however that 
it is quite likely that the murders were 
actually committed in the manner des¬ 
cribed, and by the persons mentioned, 
by the approvers, that they all had been 
r(?ally hired by an undisclosed enemy 
or debtor of the deceased, whose name 
has been purposely withheld by the 
approvers and that of Mahajit Singh in¬ 
troduced instead as the organLer of the 
crime. He argues therefore that even 
though the story, as given by Ishar 
Singh and Dharmun as to the part 
' played by Mahajit Singh and as to the 
origin and motive of the crime be 
rejected in its entirety, it should be 
accepted against the other accused to 
the extent to which it is corroborated 
by independent testimony. I have given 
this argument much anxious thought 
and careful consideration, but find my¬ 
self unable to accept it. 

As rightly pointed out by the learned 
Sessions Judge, the very foundation of 
the case, as placed by the prosecution 
before the Court, is the part assigned 
to Mahajit Singh, and if it be conceded 
that the approvers falsely substituted 
his name, and he is eliminated, the 
whole fabric must fall to the ground. If it 
is conceded that the approvers are cap¬ 
able of falsely introducing the name of 
an innocent person as the real organizer 
and moving spirit of the conspiracy, 
what guarantee can there be that they 
have not done the same with regard to 
the other ? And if to this is added the 
fact, that the whole story, as given by 
them, is full of inherent improbabilities 
and patent absurdities, and it is borne 
in mind that the principal approver 
Isliar Singh is a tenant of a cousin of 


the Rai Sahib of Bhangala, that it was 
in his garden that he and Dharmun 
were questioned by the police, and it 
was there that they agreed to become 
approvers, the conclusion becomes ir¬ 
resistible that either they had nothing 
to do with the crime, or if they had 
they have given a version of tlie oc¬ 
currence which is full of so many pal¬ 
pable Lies and patent falsehoods that it 
is impossible for a Court of law to 
place the least reliance on anything 
that they have deposed to. The ap¬ 
provers must therelorc he eliminated al¬ 
together from consideration. The next 
question for decision is. whether ex¬ 
cluding the approvers, there is enough 
evidence on the record to prove the 
complicity of the respondent Rai Singh 
in the crime. (After examining the 
effect of production of the kirpan by 
Rai Singh His Lordship held tliat it 
was impossible to draw any inference of 
crijTiinality against Rai Singh and the 
judgment proceeded to consider the cir- 
curstance that Rai Singh had a number 
of small wounds on his leg). It is con¬ 
ceded by the learned Assistant Legal 
Remembrancer that the injuries on Rai 
Singh’s leg are much too small for 
No. 1 cartridge, and as to the possibi¬ 
lity of their having been caused by a 
discharge from a No. 4 cartridge, it is 
most unfortunate that no questions were 
put to the medical witness. It has been 
urged for the defence that the orifices, 
as noticed by the Assistant Surgeon, 
were too small even for a No. 4 car¬ 
tridge. It is however quite possible 
that the wounds had partially healed 
and their size gradually reduced. But 
be that as it may, the circumstances 
disclosed on the present record are, in 
my opinion, insufficient to establish with 
any degree of certainty that Rai Singh 
had received tliese injuries from the 
shots, which Dina Nath had fired at the 
time when the assassins were in the 
house. 

The fact tliat the respondent has not 
been able to give a satisfactory ex¬ 
planation as to how he had been 
wounded is certainly a point against 
him. But the learned Sessions Judge 
has not ignored this aspect of the case, 
and has held that there being no other 
evidence on the record, this fact alone 
does not prove the respondent’s com¬ 
plicity in the crime, and after giving 
the matter careful consideration I can¬ 
not say that his finding is wrong or his 
ultimate decision unreasonable, so as to 
justify interference by the appellate 
Court. In my opinion, Rai Singh was 
rightly acquitted and I dismiss the ap- 
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peni. Before concluding-, I consider it 
ncees-aiy to say that I Mhole-heavtcdly 
share the regret of the learned Assistant 
Legal Rcincinbrancer that a crime of 
such seriousness and brutality, corn- 
mined by a large number of persons 
in tlie licarr of a populated place like 
Bhangala, should remain unpunished, 
but 1 cannot help observing that this 
unfortunate result is due, in no small 
measure, to the highly unsatisfactory 
maiijicr in -which tlic investigation was 
I conducted. The circumstances of the 
case required that from the very outset 
a very senior and experienced officer 
should liave been specially deputed to 
cany on the investigation on the spot. 
\Vc find however tliat at first matters 
were left in the liands of a Sub-Inspe- 
tor in whom, for reasons which it is 
not necessary to go into here, his im¬ 
mediate officers had little or no con¬ 
fidence and for whose suspension orders 
were passed soon after. This Sub- 
Inspector seems to have felt liimself 
unec-iual to the task with the resources 
at his disposal, and had applied to the 
head quarters for further assistance. 
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tions against the Rai Saliib had been 
made without any foundation whatever, 
perhaps Avildly, possibly maliciously by 
his enemies. But with all this, the fact 
remains that at that time the relatives 
and friends of the deceased had been 
openly, and to the knowledge of the 
police and the executive authorities, ac¬ 
cusing him of complicity in this crime, 
and it was also well-known that he had 
a grudge against Mahajit Sin;ih, who 
had taken a prominent part in the agi¬ 
tation for his removal from the office 
of Honorary Magistrate. It is therefore 
most unfortunate that the investigating 
officials should have thought fit to 
openly ally themselves with the Rai 
Sahib and carried on the investigation, 
as if it were, under his auspices. It 
is hardly necessary to say that evidence 
obtained in these conditions bore ab 
initio an irreplaceable stamp of suspi¬ 
cion, and any person of ordinary intel¬ 
ligence should have realized ^ that it. 
was not likely to carry conviction in a. 
Court of law. 

K.s. Appeal dismissed. 
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As a re.sult of this representation, one 
would have expected that at that stage 
at least, a senior and more resourceful 
officer should have iDccn sent to Bhan¬ 
gala. But curiously enough a Head 
Constable was super-imposed on the 
Sul:)-Inspector with instructions to act 
independently. The SulD-Inspector re¬ 
mained in nominal charge, but the in¬ 
vestigation was really conducted by the 
Head Constable, and he from the very 
beginning seems to have identified him¬ 
self with the Rai Sahib of Bliangala, 
who was suspected by the relatives and 
friends of the deceased of having a 
liand in the crime. He took up his 
residence in the Rai Sahib’s^ garden, 
which h6 made the base of his opera¬ 
tions. The evidence, on which the pro¬ 
secution relied, appears to l^ve been 
procured largely with the assistance of 
the relatives, servants and dependants 
of the Rai Sahib, and the recoveries 
were witnessed by them. One of the 
approvers was a tenant of a cousin of 
the Rai Sahib and it was in his garden 
that he had agreed to turn King s 
witness. In making these observations 
I should not be understood as saying 
that there was any truth in the rumour 
that the Rai Sahib of Bhangala had 
anything to do with the crime. He did 
not appear before the Court as a wit¬ 
ness or in any other capacity, and in 
these proceedings I have assumed as 
indeed I was bound to do that he was 
innocent. It may be that the allega- 
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Mi. Karam Bibi 9>Tidi others — Decree-- 
holders and Plaintiffs Appellants. 

v. 

Mehr Ali Khan and others —Judgment- 
debtors and Defendants—Respondents. 

Miso. First Appeal No. 2311 of 1929, 
Decided on 8th November 1932, from 
order of Sr.Sub-Judge.Lyallpur, D/- 27tb 
April 1929. 

(a) Power of Attorney—Power to e*ecule ■ 
decree given by decree-holder — Death of 
such decree-holder — Execution cannot be 
obtained without power of attorney from 
legal representative—Execution. 

Where a decree-holder who has given a power 
of attornoy to execute the decree dies, it is not 
possible to prosecute the execution on behalf of 
the legal representatives of the deceased decree- 
holders without a power of attorney from legal 
representative himself. IP ®^ 

(b) Power of Attorney—Power of attorney 
to be construed strictly. 

The powers of the attorney have to be 

trued sirictlv. fP ^ * 

(c) Execution—Mesne profits can be re¬ 
alized by application in execution Court. 

ilesne profits can be realized by 
to tbs executing Court: 28 P L B 179-^1= ^9 
P li 1902, Dist and 63 J C 43. Appr. LP 8/9 O J J 

(d) Mesne Prof its— Realization—LimiUtiM 

runs from date of delivery of possession 
Limitation Act (1908), Art. 181. ..-.^tionof 

Limitation for ascertainment and 

mesne profits, is governed by Art. 181. 

Lim. Act and the period of ll/R 

the date on which the possfission la deUvetea. 
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1926 Lah 686 ; G J C 125 and AIH 1928 Put 598, 

!?«/. U*}^79U21 

(e) Power of Attorney—Construction. 

Whore a power of attorney in a suit empowers 
a person to file appeal, to take out oxeciuion and 
conduct all other necessary proceediiiRS arising 
out of the litigation, that power is sufficient for 
tho person so empowered to file au execution ap¬ 
plication for determination and reall/ation of 
mesne profits. (.p 87S 0 2] 

Abditl Karim —for Appellants. 

Iqbal Singh —for Respondents, 
Judgment. —This appeal arises out 
of execution proceedings relating to 
the reali 2 ation .of mcsaie profits of 
•certain land. The material facts bear¬ 
ing on the present appeal arc briefly 
as follows: A decree in certain speci¬ 
fied shares was passed in favour of four 
persons, viz. Mt. Karam Bibi, Moham¬ 
mad Abdulla, Moliammad Hussain and 
Khair Din. During the pendency of the 
appeal from the decree in the Cliiet 
Court, an application was made by the 
judgment-debtor for stay of execution 
and the application was granted by that 
Court in the following terms by order 
dated the 5th January 1917: “Execu¬ 
tion for possession will be stayed only 
lOn the petitioner giving security for 
mesne profits’’. Execution was accord¬ 
ingly stayed. The decree of the Court 
of first instance was eventually 
confirmed by the High Court on 30th 
November 1922. On 19th January 1923 
the first application for execution of 
the decree was made. This application, 
Kowever, did not contain any prayer 
for realization of mesne profits with 
which alone we arc concerned in ap¬ 
peal. For the purposes of this appli¬ 
cation a transfer certificate was ob¬ 
tained for taking proceedings in the 
Gurdaspur district against the defen¬ 
dants who were residing there. Tlie 
second application for execution was 
made -on 21st November 1923. In pur¬ 
suance of this application Mohammad 
Hussain and Akbar Ali (a son of Khair 
Din, decree-holder, who had died in 
the meantime) were put in possession 
of certain property^ in the Lyallpur dis¬ 
trict. This application too did not con¬ 
tain any prayer for realization of mesne 
profits. The third application for exe¬ 
cution was made on 19th December 
1925. In this application prayer was 
made for the .first time for realization 
of mesne profits. The application also 
asked for recovery of costs. This ap¬ 
plication was, however, dismissed in 
default on the same day. A further ap¬ 
plication to the same effect was made 
on 21st December 1926. Sheikh Abdul 
Aziz, Senior Subordinate Judge, Lyall¬ 
pur, before whom this application came, 


held that as a transfer ccrtificrite for 
recovery of costs had been already 
issued for the Gurdaspur district the 
application could not be entertained. 
1 he application ivas accordingly dis¬ 
missed on 19th April 1926. The fifth 
application for execution is dated 10th 
Dcccml)cr 1926, but was actually pre¬ 
sented in Court on 5th January 1927. 
This application was also for recovery 
of costs and mesne profits. Various ob- 
jeriions were raised by the representa¬ 
tives of the judgment-debior (who had 
died in the meantime). The learned 
Subordinate Judge held that the ap¬ 
plication for execution was not duly 
presented on behalf of all the decree- 
holders, that mesne profits could not 
be realized by an application in exe¬ 
cution proceedings as they Avere no part 
of the original decree in tliis case, and 
that the application was in any case 
tirnc-barred. The application Avas ac¬ 
cordingly dismissed and it is from this 
decision that the present appeal has 
been preferred. 

During the pendency of the present 
appeal Mt. Karam Bibi Avithdrew her 
claim and her appeal Avas accordingly 
dismissed on 29th May 1930. A preli¬ 
minary objection was raised on behalf 
of the respondents tliat the original 
application for execution out of Avhich 
the present appeal has arisen AA'as on 
behalf of Mt. Karam Bibi only and 
she having Avithdrawn her appeal, the 
other appellants have now no loctis 
standi to maintain this appeal. This 
objection is connected with the learned 
Senior Subordinate Judge’s finding that 
the application for execution before him 
was not duly presented. This finding 
is attacked by the appellants in this 
appeal. It Avill be coin'enient to dis¬ 
pose of both these points together. I 
have noted above tliat there Avere four 
decree-holders, viz., Mt, Karam Bibi, 
Mohamnmd Abdulla, MolAammad Hus¬ 
sain and Khair Din. All these persons 
had executed powers of attorney of 
comprehensive character in favour of 
one Ata Mohammad empowering him to 
conduct the suit and take all necessary 
proceedings arising out of it, c. g., 
appeal, execution, etc. These are on re¬ 
cord of the suit. This Ata Mohammad 
had also engaged Mr. Abdul Karim 
as a pleader in the trial Court. But liis 
power of attorney is not noAv forth¬ 
coming and its precise scope cannot 
be ascertained. The appeal in the High 
Court from the originnal decree was 
filed by Ata Mohammad. Mr. Abdul 
Karim, however, appeared in the High 



878 Lahore 


Karam Bibi V. Mehr Ali (Bhide, J.) 


1933 


Court .only on behalf of Akbar and 
Asghar, sons of Kiiair Din, one of the 
decrcc-lioldeis who had died. The other 
decree holders had apparently engaged 
ano.hcr counsel. The power of attorney 
in lavour of Mr. Abdul Karim shows 
that he was engaged by AKoar and 
Asghar lor appearance at Lahore only 
apparently only for the purposes ot the 
appeal then pending. Bearing in mind 
the above facts, we have t-o sec whether 
the c.'cccution application dated 10th 
December 1926, with which we are 
concerned was properly presented. That 
applicaiion is rather clumsily drafted. 
The applicaiion begins with the w.ords 
“I, Ml. Karam Bibi, etc., etc.,” and 
gives the impression that it is on behalf 
of Mt. Karam Bibi alone. But in the 
latter portion all the decree-holders are 
mentioned. The application was signed 
by Ala Mohammad, as a “mukhtar” for 
all the dccrcc-holders. It was also 
signed by Mr. Abdul Karim, Advocate. 
Two of the original decree-holders, 
viz., Mohammad Abdullah and Kliair 
Din are dead and Ata Mohammad ad¬ 
mittedly holds no power of attorney 
from their legal representatives. It was 
conceded by the learned counsel for 
the appellants that Ata Mohammad’s 
power of attorney could not enable 
him to prosecute the execution on be¬ 
half ot the legal representatives of the 
deceased decree-holder without a power 
of attorney from the legal representa¬ 
tives themselves. As regards Mr. Abdul 


Karim, advocate, his power ot attorney 
filed ill the original suit is missing and 
its precise scope is unknown. His power 
of attorney in the High Court was li¬ 
mited to appearance at Lahore and 
could not consequently be taken to give 
him any authority to take execution 
proceedings in the Senior Subordinate 
Judge’s Court at Lyallpur. For some 

reason or other no fresh 
taken by Ata Mohammad or Mr. Abdui 
Karim from the legal representativ<». 
It seems therefore 

Ata Mohammad nor Mr. Abdul Karim 
had any authority to prosecute the exe¬ 
cution application in the Court ^ the 
Senior Subordinate Judge 

of the legal representatives ot the 

deceased decree-hoMers,^ 

Abdullah and Khair Dm. It 
also that they liave no power to prose¬ 
cute the appeal on their behali. 

Mt. Karam Bibi having tvithdrarvn 
her appeal we are, therefore, left only 
with the fourth decree-holder, Moham¬ 
mad Hussain who was one ot the ori¬ 
ginal decree-holders and is still alive. 


This Mohammad Hussain had given a 
comprehensive power ot attorney to Ata 
Mohammad, when instituting the ori¬ 
ginal suit. Tliis power ot attorney is 
still on the record and it shows that 
Ata Mohammad was empowered to file 
appeal, take out execution and conduct 
all other necessary proceedings aris¬ 
ing out of the litigation. 1 do not 
see why this power should not be held 
to be sufficient to enable Ata Moham ¬ 
mad to prosecute the e.xecution ap 
plication, which is now under appeal 
on behalf of Mohammad Hussain. The 
learned Subordinate Judge has held 
that when the power was executed, the 
parties could not possibly have in mind 
the possibility ot any question of mesne 
profits arising -out of a stay order ^ by 
the Cheit Court and hence the origin^ 
power of attorney was not sufficient for 
the purposes of the present application. 
It is true that powers of attorney have 
to be construed strictly, but when the 
power of attorney in favour of Ata Mo¬ 
hammad authorized him to takeall ncce- 
sary proceedings in the litigation, I do 
not see any adequate grounds for hold¬ 
ing that the present application does 
not fall within the scope of that docu¬ 
ment. No authority in point has been 
cited. I must accordingly ffissent from 
the view of the learned Senior Subordi¬ 
nate Judge on this point. 

The learned counsel for the respon¬ 
dents urged that the provisions of O. 
21, R. 15, Civil Procedure Code, were 
not complied with and hence the appli¬ 
cation was not in order. This argument 
really rests on the assumption tliat the 
application was made by Mt. Karam 
Bibi alone in the interests of all the 
decree-holder. But, on a persual of 
the a/pplication as a whole, it s'cems, 
to me that the application purported 
to be on behalf ot all the decree- 
holders. If the application was by Mt. 
Karam Bibi alone, some reason would 
liave been given for her doing so, but no 
such reason is given, nor is O. 21, 
R. 15, Civil Procedure Code, mentioned 
anywhere in the application. In the 
heading no doubt Mt. Karam 
name is mentioned, but the word "etc”, 
bccuring elsewhere apF>ears to have been 
omitted there by mistake. The use of 
the words “decree-holders”^ ^ 
plural throughout in the remaining 
ot the application together with the 
signa.ture of Ata Mohammad as a 
Mukhtar for all the decree-holdere, 
leaves no doubt, to my mind 
application purported to be on boti^ 
of all the deree-holders. Ata Moham- 
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mad had been conducting proceedings 
for all the decrcc-holdcrs on Uie 
strength of the power ot attorney and 
there was no reason why he should 
have taken out execution on behalf 
of Mt. Karam Bibi alone, if he had 
done as he wold have described liim- 
self as a mukhtar tor Mt. Karam Bibi 
alone and not on behalf of all the 
decree-holders. It is not true that 
one of the origiiiaJ. decree-holders, 
viz. Khair Din was dead but the neces¬ 
sity ot obtaining a tresh power ot at¬ 
torney was probably overlooked or Mr. 
Abdul Karim may liave thought that 
he having been engaged by Khair Din’s 
legal representatives in the Cliiet Court 
could also present the application on 
their behalf. However that may be, as 
I have stated above, it seems to my 
mind clear tliat the application really 
purported to be on behalt ot all the 
decree-holders and it is unnecessary to 
discuss the provisions ot O. 21, R. 15, 
of the Civil Procedure Code. As Ata 
Mohammad had a power of attorney of a 
comprehensive character from Moham¬ 
mad Hussain, I hold that the execution 
application as well as the present ap¬ 
peal were properly instituted on be¬ 
half ot Mohammad Hussain and can 
proceed so far as his sliare is con¬ 
cerned. On behalf of the respondents 
it was urged that execution was not 
as a matter of fact stayed as a result 
of the High Court’s order as no security 
bond was filed by the judgment-debtor. 
There is, .1 think, no force in tliis con¬ 
tention. It is true that the security 
bond is not now forthcoming; but the 
evidence discussed by the learned Se¬ 
nior Subordinate Judge leaves no doubt 
that the security was given and that it 
,was as a consequence of the High 
Court’s order that execution proceedings 
were stayed. 

The next point for consideration in 
this appeal is whether the mesne 
profits can be realized by an application 
in execution' or whether a separate 
suit is necessary as held by the learned 
Senior Subordinate Judge. The learned 
Senior Subordinate Judge has relied 
upon Khazan Singh v. Khiishal Singh 
(1), [Ghalam v. Mahomed (2), seems 
to have been referred to by mistake 
instead of Khazan Singh v. Khushal 
'Singh (1), in the judgment ot the 
learned Senior Subordinate Judge] a 
Single Bench ruling ot the Punjab Chief 
Court under the Code of Civil Proce- 


1. (1902) 39 P R 1902=83 P Ii B 1902. 
a. P R 1902=29 Oal 167=291A 51 


dure of the year 1882. Thai ruling 
seems to be opposed lu the view taken 
by this Court in Jawalu Singh v. Sun¬ 
der Singh (3), the facts of wiiich were 
practically on all fours with tlie pre¬ 
sent case. it was held in that 
ruling that mesne profits can be 
realized by an application to the 
executing Court, /^lah Din v. Chi- 
ragh Dm (4), a Division Bench rul-' 
ing ot this Court also seems to support- 
the same view. 

The last point for decision is the 
question of limitation. In the Court 
below it was apparently urged that there 
was no period of limitation tor ascer¬ 
tainment and realization of mesne pro¬ 
fits. This position was not, however, 
taken up before me. It was urged 
before me that limitation is governed 
by Art. 181, Sch. 1 of the Indian 
Limitation Act, and that the period 
of ^ limitation runs from the date on 
which the possession was delivered, i. 
e. 10th December 1923. In support of 
this contention the following authori¬ 
ties were relied upon: A. /. R. 1926L 
LaJi. 685, Gajigadhar v, Lachman (5) 
and A. /. /?. 1928 Patna 598. On be¬ 
half of the respondents, it was argued 
that these rulings referred to restitution 
under S. 144, Civil Procedure Code, 
But I do not think that that would 
make any diftercncc as far as the prin¬ 
ciple is concerned. Although the pre¬ 
sent case would not strictly come under 
S. 144, the restitution must be held to- 
be ordered under S. 151 Civil Proce¬ 
dure Code, \Cf. Allah Din v. Chiragh 
Din (4)], so that the application would 
still be one under the Code of Civil 
Procedure and Art. 181 would apply. 
The period of limitation would run 
from the date of delivery of possession 
as held in A. /. R. 1928 Pat. 598 
as the mesne profits due could not be 
ascertained till tliat date. But the pre¬ 
sent application, though it is dated 
10 th December 1926, was actually pre¬ 
sented on 5th January 1927. P-ossessioc 
having been delivered on 10th Decern- 
ber 1923. the period ot limitation 
available under Art. 181, had thus ex¬ 
pired before this application was pre¬ 
sented. The learned counsel for the ap¬ 
pellants had to concede tMs point but 

¥ present application 

should be looked upon as a continua- 
Uon of the application dated 21st De¬ 
cember 1926, which also contained a 
prayer for ascertainment and rcaliza- 

_ of mesne profits , but was dis- 

8. AIR 1927 Lah 8i6=103 I d'828 ^ 

4.(1921)6310 48. 

6. (1910) 6 10 125. 
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missed only on the technical ground 
that a transfer ccnilicaic had already 
been issued to a Court at Gurdaspur 
for execution of the decree. But the 
fact rcinains that the application dated 
19;h Derember 1925 was diinisscd on 
19ih April 1926. and the proceedings 
were not merely stayed. It appears 
further tliat the ciuestion whether exe¬ 
cution shoulcl proceed with respect to 
mesne prolits was also considered by 
the learned Subordinate Judge who 
passed the order dated 19th April 1926 
and it was held by him tlrat he liad 
no jurisdiction to proceed m the matter 
Hs long as execution was going on in 
the Gurdaspur District. This order may 
or may not be correct, but the fact 
remains that the appellants did not 
get it set aside. Under the circum¬ 
stances, 1 do not see how the apphea- 
lion presented on the 5th January 1927 
can possibly be held to be continuation 
of the application dated 21st Decem¬ 
ber 1925. The application dated 5th 
January 1927 Avas time-barred accord¬ 
ing to the very authorities relied upon 
by the learned counsel. Gonscquently 
the appeal fails. In view of all the 
<'ircumstances I leave the parties to 
bcal their costs. 

A 2 )P<^clI dismissed. 
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Addison, J. 

Deputy Commissioner, Jhang 
tiouer. 


Pefci- 


V. 


Opposite 


Ganga Bam and others 
Parties. 

Civil Ref. No. 1 of 1933, Decided on 
9th June 1933, from order of Deputy 
Commissioner, Jhang, D/- 21st December 

1932 

Puniab Land Alienation Act (1900), Sec- 
tilns 2 (3) and 16 -Prohibition in S. I6 do« 
apply to dale tree* attached in execution 

(But see A. !• R* 1933 Lah 589)* 

' Fvuit trees (date trees) giving annual produce 
otia cifaudine on agricultural land though not ex- 
pre4y monUoned"^^ included in the definition 
of laud given in S. 2 (3) are nob liable to attach¬ 
ment and sale in execution o£ decree 
owner who U a member of an agricultural tribe. 

A decree-holder can therefore 

the fruit of the date trees as part of the prod“ce 
of the land just as he can attach wheat but he 
cannot attach the trees and sell them in pbrpe 
tuity with a view to the fruit, i. e. produce, being 
fiath^ered by him in perpetuity. Such a sale, is 
prohibited not only by S. 

„ithin S. 16 of the Aet : 851, 

Ganesh Datta^iov Opposite Parties. 


Order .—iOne Ganga Ram has a 
money decree against certain members 
of an agricultural tribe. The decree- 
holder has not attached the lana ot 
his judgment-debtors but he has at¬ 
tached cretain dale trees growing oil 
that land, the intention being to sell 
the date trees independently of the 
land, the purchaser being put in a. posi¬ 
tion to own the fruit trees in perpetuity 
though he will have no right in the 
land. This order of the Junior Subordi¬ 
nate Judge, Jhang, dated the 19th 
November 1932, attaching these date 
trees and ordering them to be sold by 
auction, has been forwarded by the 
Deputy Commissioner, Jhang, under the 
provisions of S. 21 (A) of the Punjab 
Alienation of Land Act to this Court 


with the recommendation that the order 
be set aside as it amounts to an order 
to sell the land of a member of an 
agricultural tribe which is barred under 
S. 16 of the Punjab Alienation of Land 
Act. This subject has already been be- 
foremein Revision Petition No. 397 of 
1930 decided on 17th December 1930 
and there I held that these date trees 
were as much land as ^the land to 
which they were attached and could 
not be sold independently of the land. 
I am still of the same opinion and have 
no doubt that Amir Khan v. Lahiri Mai 
(1), was properly decided by Wilber- 
forcc, J. Fruit trees giving annu^ pro¬ 
duce and standing on agricultural land, 
though not expressly mentioned or in¬ 
cluded in the definition of land given 
in S. 2 (3), of the Punjab Alienation ot 
Land Act, are not liable to attachment 
and sale in execution of a decree 
ag^nst the owner who is a member of 
an agricultural tribe. The argument 
to the contrary is merely plausible. It 
is true that members of an agricultural 
tribe can sell trees as timber without 
the sanction of the Collecton That 
is merely produce of the land. Fruit oi 
date trees is as much produce of the 
land as wheat and under S. 15 ot the 
Punjab Alienation of Land Act no 
member -of an agricultural tribe can 
alienate or charge the produce of ms 
land for more than one year at a time 
unless the sanction of the Depmy Com¬ 
missioner has been obtained. The pro¬ 
duce of land is defined in the explana¬ 
tion to that section as meaning crops 
and other products ot the earth, st^d- 
ixig or uugathered on the land, orwhicn 
have been reaped or gathered. It fol¬ 
lows from this that a decree-hold^ 
can attach each year the frmt of the 

1 . A I B 1920 Iiah 351=58 .1 O 638=108 P R 
' 1919. 
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date tr^ as part of the produce ot the 
ilatid just as he can attach wheat but 
'1 he cannot attach the trees and sell them 
in perpetuity with a view to the fi uit, i. e. 
! produce, being gathered by him in per¬ 
petuity. It is clear from, this discussion 
that the legislature never intended to 
. { give permission' to members of agricul¬ 
tural tribes to sell fruit trees aixirt from 
the land. It was not the intention tliat 
a member oi an agricultural tribe own¬ 
ing (say) a grove ot mango trees could 
sell these trees to a non-agriculturist 
with a view to tlie purchaser enjoying 
the permanent benefit ot the produce. 
That practically would mean the sale 
; of the land. Such a sale, it must 
be held, is prohibited not only by S. 15 
• but by S. 3 of the Punjab Alienation 
of Land Act, and comes within S. 
i 16 of the Act. For the reasons given 
! accept the petition and set aside the 
order of the Subordinate^ Judge at¬ 
taching the trees with a view to their 
permanent sale. 

R.K. Petition accepted. 


A 1. R- 1933 Lahore 881 

^HADI IjAL, 0. AND ABDUD QaDIB, J- 
'Mt, Premkaur and Defendants 

—-Appellants. 

V. 

Banarsi Das —Respondent. 

Letters Patent Appeal No. 42 of 
1933, Decided on 29th May 1933, from 
order of Bhide. J-, D/ 9bh May 1933 

Guardians and Wards Act (1890), S. 7 Dis* 
<retion exercised by single Judge in appoin^ 
'Znent of guardian will not be interfered with 
.in exercise of appellate jurisdiction. 

Where a guardian for a minor is appointed by 
•a single Judge in exercise of his discretion, though 
An appeal is competent from his order, the tact 
that the making of the order is a matter of dis- 
•cretion is a good ground for refusing to exercise the 
Appellate jurisdiction, unless the appellant sue- 
.ceeds in establishing a strong case s“ch as would 
justify interforence in appeal: A I B 1924 Z/C/t 
4ia and S5Mad l.Bel on ; 17 All ^ 

Brij Lah Bam Saran and Barnam 

3ingh—tov Appellants. ^ ^ , 

J,‘ N. Aggarwal, G. B. Carden Noad 
And^Bam Lal—iov Respondent. 

Sfuidi LaU C. /.—The facts of this 
<:aso Ee within a narrow compass. On 
28th April 1933, the Additional Dis¬ 
trict Judge of Lahore, while holding 
that the two yoimger children, Mt. 
Kulwanti and Kul Bhushan should, in 
view of their tender age, be left with 
their mother, Mt. Prem Kaur, made 
an. order, under the Guardians and 
Wards Act, that the eldest boy Kuldip 

1933 L/111 & 112 


“ should bo restoi€d to tho custody of his father 
where ho will havo a cbanco of getting properly 
educated.” 

Against this judgment Mt. Prem 
Kaur preferred an appeal, which has 
been admitted to a Single Bench, and 
also made an application asking the 
Court to slay execution of the order 
regarding Kuldip pending the decision 
of the appeal. The application lias 
been dismissed by Bliide, T.,andagainst 
lu3 judgment Mt. Prem Kaur has pre- 
lerrred this appeal under Cl. 10 of 
the Letters Patent. It is unfortunate 
that the children should suffer on ac¬ 
count of the disputes between ir.c parties, 
but the various affidavits presented to 
tlus Court make it clear that there is 
no reasonable prospect of their compos¬ 
ing their differences. This appeal must, 
however, fail on the short ground that 
the appellant has not succeeded in 
establishing a strong case, such as woiUd 
justify our interference with the dis¬ 
cretion of a Judge of this Court. ^ It 
has been held by the Allahabad High 
Court that where an order is made in 
the exercise ot his judicial discretion 
by a Single Judge, that order does not 
amount to a “judgment” witliin the 
meaning of Cl. 10 of the Letters Patent, 
and that no appeal lies from it: vide 
inter alia, R. ’Wall v. /. E. Howard {1). 
This Court, while not going so far as 
to hold that an order dealing with 
a matter of discretion is not appeal- 
able, has laid down that though an ap¬ 
peal is competent, the fact that the 
making ot the order was a matter of 
discretion may be a good ground for 
refusing to exercise the appellate juris¬ 
diction; vide, inter alia Nanak CItand 
V. Sajiad Hussain (2). The same prin-l 
ciple has been adopted by the Madras 
High Court in Tuljarajn Row v. Ala- 
gappa Chetti (3). Upon a careful con¬ 
sideration of all the circumstances I 
have reached the conclusion tliat no 
adequate ground for interfering with' 
the discretion of the learned Judge 
has been established. I would accord¬ 
ingly dismiss the appeal with costs. 

Abdul Qadir, J .—I agree. 

K.s. Appeal dismissed. 

1. (1895) 17 Ali 438=1895 A W Nii! 

2. A I B 1924 Lah 412=71 I C 824. 

8 . (1912) 85 Mad 1=8 I C 340 (PB). 
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BllIDE, J. 

Cxhiilani Ilnssain —Petitioner. 

V. 

Malhan Lai —Opposite Party. 

Civil Misc. Petn. No. 144 of 1933, 

Decided on 9th June 1933 in Civil 
Appeal No. 1297 of 1932, Decided on 5bh 
January 1933 by Bhide, J., reported in 

A I. E. 1933 Lah. 536. 

(a) Limitation Act (1308), Art. 169 — 

‘ Notice of appeal”—Whether refers to first 
notice or to subsequent notice as to dale 

fixed for hearing—yuaor. 

—Whether tbeexpression notice ot ap¬ 
peal’' ia Art. lG9,Lim. Act refers to first notice as 
rewards the appeal having been filed ot to the 
subsequent notices as to the dates 

(bt Liminalion Act (1908), Art. 169 — Ap¬ 
plication to rehear appeal decreed ex I^rte 
— Conditions necessary pointed out — Civil 
P, C. (1908),O. 41, R. 21. 

In order that an application to rehear an ap¬ 
peal which has been decreed ex parte may be al¬ 
lowed, it is necessary that the applicant should 
not have engaged any counsel, that he was not 
duly served with notice of the appeal witnin the 
meaning of Art. 169, Lim. Act, aud that ho pre¬ 
sented the application within 30 days from the 
date on which be came to know of the decree 
passed on appeal. O 2J 

Earn Lai No. 1—for Petitioner. 

II. C. Ktimat"(ov Opposite Party. 

Order .—^This is an application for 
the rehearing of an appeal which was 
heard ex-partc and decreed against the 
petitioner. The petitioner was admitted¬ 
ly served with notice of the appeal tor 
the 5th December 1932, which was the 
“FarzL” or preliminary date tor the 
appeal. According to the petitioners 
affidavit, he came to this Court on that 
day but learnt on making enqui^ tna 
no date had yet been fixed for the 
hearing of the appeal and t^t he 
would receive notice again , 

course. But no such ^ ® 

to him again and only learnt from 
the respondent on 23rd February 1933 
that the appeal liad been ex parte anO 
decreed a'^ahtst hint He then engaged 
Lala Ram Lai Anand (1) 
and put in the present 
the re-hearing of the appeal, on tne 

Isl Mai^ 1933. The 

for the respondent contended that tM 
peUtioner having bete" i^tily ^rved tor 
the 5th December 1932, tl^ Pp^^. 
application is barred as tt w® ^ 

sented within 30 days of tte 
of the decree as required by Art. 109 
of the Indian Limitation Act. The 
learned counsel for the peUUoner on the 
the other hand urged that as the peU- 
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tioner had not engaged any cou^l he 
was entitled to get notice of the “iiakka 
date”, i. c., the date fixed for the hear¬ 
ing of the appeal, according to the 
proviso to R. 8 in Chap. 3-A, Volume 
5, Rules and Orders of the High Court,, 
and as no such notice was given, the 
petitioner was entitled to present his. 
application witliin 30 days from the 
date on Avhich he came to know of 
the decree. According to his affidavit, 
the petitioner came to know ot the de¬ 
cree on 23rd February 1933, and the 
present application having been pre¬ 
sented on the 1st March 1933, was^ 
therefore, within time. 

The decision ot the question ot limi- 
.tation in this case depends upon the 
meaning to be attached to the expres¬ 
sion ‘‘notice of the appeal” as used in. 
Art. 169 ot the Indian Limitation Act. 
Does this expression merely refer to the 
first notice as regards the apF>eal hav¬ 
ing been filed or to the subsec^ent 
notices (if any) as to the dates fixed, 
for hearing? In Lxtl Devi v. .^nar N^h 
(1), it was held by Che\ds J., that 
the analogous expression “where the 
summons was not duly served occurr¬ 
ing in Art. 164 of the Indian Limita¬ 
tion Act referred to the first sun^ons 
relating to the suit issued to the def^- 
dant and not to notices as to siu>- 

sequent dates of 

view was taken in SarjU Singh v. C. 

J Torrle (2). These ruhn&s vvould. 
seem to support the contention 
learned counsel for the respondem. The 
point is not perhaps free from difficulty, 
but even assuming that a fresh notice 
was necessary for the purposes ot Art. 
169, according to the proviso to ^ 
in Chap. 3-A, Rules and Orders of the 
High Court, referred to above, the pe¬ 
titioner had to prove that he had not 
engaged any counsel by the time when 

the appeal was heard. (After considering 

the entries on the envelope containing 
the brief of the counsel for the peti¬ 
tioner, his Lordship held that the state¬ 
ment made by the petitioner’s counsel as 
regards the date of his engagement 
seemed to be wholly uncon¬ 
vincing and proceeded). How¬ 
ever even if it were held for the 
sake of argument that the petitioner 
had not engaged any coimsel and was 
not duly served with notice of the ap- 
ryekf within the meaning of Art. 169 
of the Indian Limitation Act, he had 
still to prove that he preferred the 
present application with in 30 days tr<^ 

1 A I B 1920 Lah 261=67 1 0 15. 

2. A I R 1924 Lah 666=76 I 0 U. 
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the date on which he came to know 
of the decree passed on appeal. (After 
discussing the evidejioe regarding the 
allegation of the petitioner that he 
learned about the decision of the appeal 
from the respondent, the judgment pro¬ 
ceeded). After carefully considering tlie 
facts of the case I must say that I 
am not satisfied that the petitoner had 
hot engaged a counsel for the appeal, 
nor that he had no knowledge of the 
decree till the 23rd February 1933 and 
learned about it from the respondent 
on that date. It was incumbent on the 
petitioner to prove that his application 
was within time and in my opinion he 
has failed to do so. I accordingly dis¬ 
miss the application, but in view of 
all the circumstances make no order 
as to costs. 

K.S. Application dismissed. 


A. I. R. 1933 Lahore 883 

Bhide and Ctjrrie, JJ. 

Nicr Mohammad Moshen Din — Con¬ 
vict—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 329 of 1933, 
Decided on 15th June 1933, from order 
of Ses3. Judge, Attock, D/- 17th Feb- 
ru«iry 1933. 

Penal Code (1860), Ss. 302 and 304, Part 2 
—Merciless and determined beating — No 
bones broken ard no weapons other than 
hands and feet used—Several injuries inflict¬ 
ed—Conviction must be under S. 304, Part 2. 

Where the beating given to the deceased was of 
a most merciless and determined nature and a 
large number of injuries was inflicted but no 
bones were broken and no weapon other than 
hands and feet were used by the accused : 

Held that the accused must be held to know 
that by administering such a thrashing be was 
likely to cause death and that the oSence would 
fall under Part 2, S. 304, LP 884 C H 

Ghulam Mohyuddin—ior Appellant. 

Mohammad Akhbar Khan — for the 
Crown 

Currie, J .— ^The appellant, Nur Mo¬ 
hammad has been convicted of the 
murder of his wife, Mt. Roshan Jan 
and sentenced to transportation for life. 
The appellant and his wife had been 
married for some nine or ten years and 
had lived on amicable terms and had 
three children by the marriage. Ac¬ 
cording to Mt. Roshan Jan’s uncle, 
Mian, P. W. 4, about eight or ten 
months before the murder they became 
estranged. The appellant susi}ected his 
wife of a liaison with Rahi^t Shah, 
a Tahsil Chaprasi, who was his mtirshid 
or spiritual guide. He . accordingly 
Started beating her. Eight or ten. days 

HE. 


before the offence the girl took refuge 
with her uncle who however restored 
her. On the day of the occurrence, 6th 
September 1932, the appellant was 
proceeding to Campbellpur, with his 
wife and two children, one of whom 
was a baby in arms. He was seen by 
Qalandar Khan, Lainbardar, P. W. 3, 
and Amar Das, P. W. 2, beating the 
woman who was lying face down on 
the ground. Qalandar Khan went up 
and told him to desist saying: ‘‘You 
scoundrel, you vdll be hanged or 
transported for this. Why are you 
beating her ?” The appellant said that 
he was beating her because tlic woman* 
refused to go any further on the way 
to Campbellpur. He however tlien de¬ 
sisted and carried her on his shoulder 
to the village. It appears tliat she was 
unconscious at the lime as Amar Das 
states that she was neither screaming 
nor weeping. Her uncle was informed 
and arrived there to find her husband 
sitdng beside her weeping and grief 
stricken. The unfortunate woman did 
not recover consciousness. She was 
taken to hospital on the 7th Septem¬ 
ber and expired without regaining con¬ 
sciousness on the 8th September. 

The appellant in his statement al¬ 
leged that she died in consequenoe 
of fever which she had been getting 
after the birth of her last child. There is 
nothing to support this story. The 
medical evidence shows that the de¬ 
ceased Iiad received no less than 
twenty-five injuries; five of these are 
bruises on the face and five are bruisc&or 
contusions on the head, two are bruises 
on the neck and four on the chest, 
seven on the arms, one on the middle 
of the back and one on the left thigh. 
None of these injuries resulted in the 
fracture of any bone, but the brain 
membranes were congested and the 
brain was covered all over with blood 
clots. Both lungs were congested and 
covered with blood clots and the heart 
was covered with blood. In the opinion 
of the doctor death was due to shock 
and haemorrhage caused by injuries to 
both the lungs and brain. In his opi¬ 
nion the injuries to the chest would have 
collectively proved fatal and similarly 
the injuries to the head. There was 
nothing to support the suggestion put 
forward by the learned counsel for 
the appellant that the effusion of blood 

excitement. 

It IS clear that n was due to the result 
of the injuries inflicted by the appel¬ 
lant. 

On behalf of the appellant it is urged 
that his offence does not come under 



884 Lahore 


Mehr Singh v. Emperor 


1933 


S. 302, Penal Code. That contention, 
in my opinion, is sound. No bones 
were broken and no weapon other tlian 
the api>ellant’s hands and feet were 
used. The beating however was ob¬ 
viously oi a most merciless and deter¬ 
mined nature and it would appear that 
the appellant went on beating the un- 
{.'uiuinalc woman after she was lying 
scn-eless on the ground. In view of the 
I very large number of injuries inflicted 
I tliink it must be held that he knew 
by administering such a thrashing he 
was likely to cause death. The offence^ 
therefore would fall under Part 2, 
S. 304. I would therefore alter the 
conviction to one under that section 
and reduce the sentence to one of seven 
years’ rigorous imprisonment. 

Bhide, J .—I agree. 

% 

K.s. Conviction altered. 
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Coldstream, J. 

Ilelir Singli —Petitioner. 

V. 

peror — Opposite Party. 

Criminal Revn. No. 521 of 1933, 
Decided oa 20tb April 1933, from deci¬ 
sion of Sess. Judge, Mianwali, D/- Isfc 
April 1933 „ ^ » 

(r) Penal Code (1850), S. 225 -B—Complaint 
of offence under S. 225-B can be made by 
any person who is aware of facts. 

Although in casos xinder S. 225*B the proper 
person to make the complaint is the officer horn 
whom tlio escape or jescue has been efiected 
still a complaint by another person JL q? 

facts is not a nullity. ^ ^ ^ doi 

(b) Criminal P. C. (1898), Ss. 248 and 494 
—Withdrav/al of cose by prosecution. 

It is always open to the prosecution to 
draw a case with the permission of ^ 3] 

(c) Criminal P. C. (1898), S, 4(1) (g)-Com- 

'’'X Magistrate is competent to make ^ 
as a common informer. 

Facts _On 2nd August 1932, a war¬ 

rant of arrest was issued by 
Sinffh Subordinate Judge, Fourth 

Class,' Mianwali, against one 
Sins-h a judgment-debtor, on ap^ca 
fion of a' defree-holder Matto Dass. 
On 9th August 1932, 
ported that he duly arrestea 

Singh and that Mehr Singh pre¬ 

pared to accompany hini, the 
MiaiiwaU when a number of ^jsons 
foroibiy rescued him, one of 

man named Mehr Khan st^ng the 
Bailiff. On this report and 'vithout 
further inquiry the learned Subordmsue 
Judge filed a complaint under Ss. 18b 


and 225-B, Penal Code, against Mehr 
Singh. 

Groiuids .—Mehr Singh appeared be¬ 
fore me as an appellant against this 
order. His case was argued by Mr. 
Mill Raj and I have heard the Public 
Prosecutor for the Crown. The com¬ 
plaint under S. 186, Penal Code, in my 
opinion, should not have been made. 
No overt act on the part of Mehr Singh 
is alleged in the report of the Bailiff 
and there is authority, e. g., A. /. R- 
1925 Lah. 139, Jaswant Singh v. 
Emperor, that mere passive conduct 
does not amount to an offence under 
S. 186. The learned Public Prosecutor 
has agreed that S. 186 cannot apply 
to the alleged action of Mehr Singh. 
I accordingly order the withdrawal of 
the complaint under this section. As 
I understand the law however I am 
unable myself to pass any final order as 
regards the complaint under S. 225-B, 
Penal Code. It is not a section re¬ 
ferred to in S. 195, Criminal P. C., at 
all. I therefore cannot deal with it 
either under S. 195 (5), CriminalP. C., 
myself or under S. 476 (B). At the 
same time my attention has been drawn 
to a ruling of the Calcutta High Court. 
That is Tara Baba v. Emperor (1), m 
which it was held, when a Subordinate 
Judge had sent to a Magistrate for 
trial a person who it was alleged nad 
committed an offence under S. 225-B, 


Penal Code: , 

“ The question arises whether ho (the Munsif) 
lad power so to do In my opinion he tad not. 
i’iratly, because the section in pursuance of whij 
be accused persons were charged was S. 225-B, 
. P. 0., (I. P. Court in the ruling appears to be 
misprint). That is a section which is not men- 
ioned in S. 195, Criminal P. C. Therefore for 
hat reason the Munsif would not have power to 


Tliat ruling was under the old Code, 
but I do not see that the amended 
section would affect its applicab^ity and 
I do not see any difference between 
'^ending the man to the Magistrate and 
making a complaint against the man to 
the Magistrate. The Calcutta ruling* 
certainly mentions other “more impor¬ 
tant” grounds for settmg aside the 
order of the Munsif, but the words from 
it which I have quoted appear completely 
unambiguous and to mean that a Court 
cannot complain if an offence under 
S 225-B is committed against one of 
its servants. I do not myself under¬ 
stand why this is so. S. 195, Cnminal 
P. C,, is to the effect that no Court 
shall take cognizance of any 
under certain specific sections of wnicn 

1 . (1917) 19 Ctli J 117=37 I 0 469. ^ 
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S. 225-B is not one except on the com¬ 
plaint of a Court. I do not understand 
Avith ail deference to the Calcutta rul¬ 
ing how it can be taken to mean that 
no Court can make a complaint to an¬ 
other Court except with reference to one 
of the particular offences specified in the 
section. S. 225-B» Penal Code, is a 
cognizable offence and it appears to me 
that a complaint could legally be made 
of such an offence to a Magistrate by 
any person. As no appeal lies to me 
against the Subordinate Judge’s order 
ot complaint under S. 225-B. Penal 
Code, I would myself have let the order 
remain, but for the clear wording ot 
the Calcutta ruling which I have quoted 
above. Under the'circumstances, I for¬ 
ward this case to the High Court with 
the recommendation tliat if the law is 
that a Civil Court cannot make a 
complaint of an offence under S. 225-B, 
Penal Code, that part of the complaint 
made by the learned Subordinate Judge 
be withdra^vn. Mr. Mul Raj argued 
before me that the Bailiff’s report did 
not reveal that any offence has been 
committed by Mehr Singh. He pointed 
out the note under “practice”—“evi¬ 
dence”—in Ratanlal’s commentary, to 
this section “prove”: (1) that the ac¬ 
cused offered some resistance or illegal 
obstruction, and (2) “that he did so— 
to escape. 

The Bailiff’s report shows that all the 
overt acts were committed by others 
and not by the petitioner* but the same 
learned commentator under his com¬ 
mentary on the same S. (3), “escapes 
rrom any custody by which he is law¬ 
fully detained,” quotes an instance where 
it was held that this offence was com¬ 
mitted by a person who left the peon 
who had arrested him while the peon 
was asleep because it was the arrested 
man’s duty to submit to the law. It 
seems to me therefore that there is 
prima facie a case against Mehr Singh 
petitioner and that the case should 
proceed though I may add that Mehr 
Singh’s offence is little more than 
teclmical and that before me the de¬ 
cree-holder in the case has filed an 
application to the effect tliat Mehr 
Sing^h has paid up the full decretal 
amount. The alleged offence was also 
committed eight months ago and their 
Lordships may consider that further 
proceedings are not necessary. It is 
a pity that a complaint under S. 186 
was not made against Mehr Khan if in 
reality he beat the Bailiff, but I am not 
prepared to do so at this stage as it 
would presumably be impossible to ob¬ 
tain medicfid. evidence after so many 


months that any injury was inflicted and 
without medical evidence there will be 
little chance of a conviction. 

Order .-—Sections 195 and 476, Cri¬ 
minal P. C., have no application. A 
Magistrate is competent to make a 
complaint as a common informer: see 
Ss. 4 (1) ,(g), 190 (1) (a), 200 and 
252 ot the Code. In Emperor v. BaL- 
makiind (2), this Court pointed out 
that “every person including the pre¬ 
siding officer of a Court lias power 
to make a complaint as a rule”: see 
p. 685. It is always open to the pro¬ 
secution to withdraw a case with the 
permission of the Court (Ss. 248 and) 
494, Criminal P. C.). In cases like 
this the proper person to make the 
complaint is the officer from whom the 
escape or rescue has been effected, but 
a complaint by another person aware of 
the facts is not a nullity. There is no 
ground for interference at this stage. 
Let the record be returned. 

K.s _ 

2. A I R 1?>28 Lah 510=110 I C 109.=29 Ct L J 

(562=9 Lah 678. 
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Tek Chand ahd Coldstream, JT. 

Mt. Sadiqa Be(/a7n—Plaintiff—Appel¬ 
lant. 

V. 

Ata Ullah — Defendant — Respondent. 

First Appeal No. 1746 of 1930, De¬ 
cided on 27fch April 1933. from decree of 
Senior Sub Judge, Lyallpur, D/- 12bb 
April 1930. 

(a) Mahomedan Law—Divorce—Agreement 
between husband and wife entitling wife to 
divorce in case of second marriage by hus¬ 
band is valid. 

An agre-'ment between a husband and his wife 
that if the former married another wife, the first 
wife would be entitled to divorce, is permitted by 
Mahomedan law and is not oppo«ed to public 
policy. [P C87 0 2; P‘88(3 11 

(b) Contract Act fI872), S. 16—Undue in¬ 
fluence—Strong mot've to execute agreement 
ra’ses no presumption of undue influence. 

The mere fact that a party to an agreement has 
very strong motive for executing it raises no pre¬ 
sumption that be has been unduly influenced. 

[V 888 C n 

(c) Evidence Act ( 1872), S. 21 —Admission. 

An admission against the interest of the party 

making it must be regarded as true until it in 
clearly proved to be untrue. (.P 888 G 21 

(d) Evidence Act (1872), S. 45 — Expert 
evidence—Where one expert is contradicted 
by another, their evidence has little value. 

Where several experts give the evidence ex¬ 
pected in favour of" the parties by whom they 
were called it can carry little weight, for one ex¬ 
pert is contradicted by the other. IP 689 G 2} 
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■7.IJ.Acjarical, Hem Raj Mahajan and 
Malik Muhamma<l Amin— for Appellant. 

jSlchr Chaud Mahnjan, Abdul Aziz and 
Aluhammad AUam Khan — for Respon¬ 
dent. 

Coldsinfun, J. —The plaintiff in this 
ras(“ Sadiqa Begam, was manied to the 
detendant Ala l/liah, a widower, on 
28,Ii April 1932, at Gujranwala where 
Ala I'llali’s father was stationed as 
j'lxlra .\s5istant Commissioner. The 
marriage was unhappy from the begin¬ 
ning owing, according to the plaintiff, 
to the cruel behav-ioiir of Ata Ullah. 
In April 1923 when Sadiqa Begam was 
about to be confined, her husband, 
who lived in Gujrat, insisted on her 
leaving Gujranwala (where she had 
been living with her parents with oc¬ 
casional visits to her husband) and 
joining liim. in Gujrat. The journey 
was a trying one and Sadiqa Begam’s 
child was born a few hours after she 
reached Gujrat on the night of the 
6 th April. 

The friction between the husband 
and wife estranged their families. Sadi- 
<ia Begam apparently found the strict 
conventions relating to the behaviour 
of woman and the custom of 
l^urdah observed by her husband 
and his family irksome, while her 
husband’s female relations—his sister 
Fazal Begam, his mother Aislian Bibi 
and grandmother Mt. Ghulam Bibi— 
looked with disfavour upon any de¬ 
parture from old-fashioned ideas oil 
thc.se subjects and on Sadiqa Begam’s 
fondness for pretty clothes. The 
desirability of Ata Ullah’s taking a 
second wife began to be discussed, an 
idea rcpellant to Sadiqa Begam who, 
in May 1923, left Gujrat for Lyallpur 
where her father has been posted as 
Additional District Magistrate. In July 
Ata Ullah came to Lyallpur and spoke 
to her about the proposal that he 
should marry again, telling her that 
his mother was anxious he should do 
so. The result was that on 17th July 
1923 two deeds were executed by Ata 
Ullah and Sadiqa Begam. Ata Ullah’s 
deed (P-2) declared that it he mar¬ 
ried another wife, Sadiqa Begam would 
be entitled either to divorce him, re¬ 
ceiving the dower of Rs. 10,000, which 
had been fixed at the time of the mar¬ 
riage. or to live separately from him 
and his new wife with a monthly al¬ 
lowance of Rs. 75. The deed exe¬ 
cuted by Sadiqa Begam (P-18) after 
acknowledging the deed made by her 
husband in her favour, promised faithful¬ 
ness and obedience to her husband, par¬ 


ticularly in the matter of visits to her 
own relations. Sadiqa Begam remained 
with her father until September 1923, 
when her husband came to Lyallpur 
and took her home to Gujrat. In No¬ 
vember, however, her father came to 
Gujrat and after some unpleasantness 
with Ata Ullah took his daughter back 
to Lyallpur. 


A month later the defendant went to 
Lyallpur and (according to the plain¬ 
tiff) pressed his father-in-law to return 
the deed he had executed. The husband 
and wife returned to Gujrat in January 
1924 and lived together there until 
July or August. According to the plain¬ 
tiff she had been cruelly mal-treated 
by her husband who did his best to 
obtain possession of his deed (P-2) 
which she refused to surrender. Hear¬ 
ing of this her brother came to take 
her to Kasur where her father, who 
had retired from service, was then hy¬ 
ing. Her child, however, was forcibly 
retained by her husband and his siste^ 
In December the infant was restored 
to her mother in Kasur. In March 
1925, Sadiqa Begam returned to Iter 
husband in Gujrat where she hved 
with him in a house outside the caty 
(Karim Manzil), while her mother-in- 
law and sister stayed in a house in the 
town. She was comparatively happy tor 
a time but in 1926 her husband (so 
she asserts) resumed bad habits, ^o 
ing so far on one occasion as to in¬ 
troduce a prostitute into the hou^. 
On her discovering this she was 

i;Lsfs 

to the Municipal Committee in Gujrat 
and had been living as a tenant in 
Karim Manzil) and Abdul Mannan ^r 
Manan) (the plaintiff’s cousin). On 
thrT2Yh August when they were at 
Gandar Bal, Ata Ullah saw his wife 
in a shikara (the local fjsUng t>oat or 
punt) with Kamal Dm. This prov-oked 
a senous quarrel in which Abdul Man- 
nan intervened with the result (this is 
Ata Ullah’s case) that Sadiqa Begam 
signed a document (D-16) on the same 
day stating that if her husband found 
any sort of defect in her, the agree¬ 
ment of 17th July 1923 might be con¬ 
sidered as cancelled. This document is 
alleged by Sadiqa Begam to be a for¬ 
gery. On 26th August Ata Ullah 
his wife massaging Mannan’s legs, bi^ 
the consequent quarrel was smoothed 
over. On 29th August (I give the hus- 
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band’s version) Ata Ullah, on an unex¬ 
pectedly early return to the house¬ 
boat, found liis wife and Kamal Din m 
•circumstances admitting no doubt ot 
their misconduct. 


The plaintiff’s story is that when her 
husband boarded the house-boat she 
was innocently passing along the 
varandah of the boat, without her bur- 
<ia on, to look after her cliild and pre¬ 
vent her falling into the water. Next 
day Ata Ullah started with Ids wife for 
Gujrat where they arrived on the night 
•of the 31st August. On the 1st or 2nd 
September, Ata Ullah went to Lahore, 
when he returned the following morn¬ 
ing he was handed a letter from Ms 
wife (D.-17) beseching him to forgive 
her for the “mistake committed by her 
in Srinagar” and promising to behave 
in future towards her husband like 
“an obedient maid servant”. This letter, 
like the document of 12th August, is 
declared by Sadiqa Begam to be a 
a forgery. On the 5th September, in 
response to a telegram sent by the de¬ 
fendant to his father-in-law her brothers 
Abdul Aziz and Abdul Salani and her 
cousin Abdul Rashid came to Karim 
Manzil, forcibly abducted Sadiqa Be¬ 
gam, and took her to Lahore. The 
■same day Ata Ullah reported at the 
police station that his wife had com¬ 
mitted adultery with Kamal-ud-Din at 
Srinagar and that she had been abduc¬ 
ted by her brothers and cousin. On ptn 
September Sadiqa Begam'servedki notice 
•on her husband asking for Rs. 5,000, 
the “prompt” portion of her alleged 
•dower. On the 17th January 1927 Ata 
Ullah married again. On the 18th Sadi- 
.qa Begam executed a formal deed ot 
■divorce (P. 3) which she sent to her 
liusband on the following day (D-14). 


On 19th July 1927, Sadiqa Begam 
instituted against her husband the suit 
from which this appeal arises alleging 
that a dower of Rs. 10,000 had been 
fixed at her marriage, that as her hus¬ 
band had maltreated her, she had re¬ 
fused to live with him until he executed 
■the deed on 17th July 1923 (P. 2) 
in her favour, that he had married 
again, and that she had divorced Mm 
in exercise of the power conferred on 
her by her husband. The plaint asked 
for a declaration that she was no longer 
Aia Ullah’s wife, for a decree for Rupees 
10 000 on account of dower, or Rupees 
5 000 the prompt portion of her dower, 
well as a decree for recovery ot 
her ornaments, clothes etc. valued at 
Rs. 5,000. The suit was lodged in the 


Court of the Senior Subordinate Judge, 
Lyallpur. 

The defendant pleaded that the Lyal- 
pur Court had no jurisdiction in res¬ 
pect of the claim for the return of 
the jewellery. He denied that a dower 
of Rs. 10,000 had been settled at the 
time of the marriage, the only dower 
fixed being the “lawful” or “Sharai’’ 
dower of Rs. 32-4-0. He alleged that 
he had signed the deed of 17tli July 
1923, under undue influence exercised 
by his father-in-law and pleaded that 
it was invalid because it was opposed 
to Mahomedan law and public policy 
and that his wife had misconducted 
herself at Srinagar, which misconduct, 
taken together witli his wife’s decla¬ 
ration of 12th August 1926 (D-16), 
had the effect of absolving him from 
the obligation created by the deed exe¬ 
cuted by him on 17th July 1923. (.After 
stating the issues and the findings of 
the Subordinate Judge. His Lordsliip 
discussed evidence and concluded). I am 
unable to find anything in the plaintiff’s 
story which supports the learned Sub¬ 
ordinate Judge’s conclusion (if this is 
his conclusion) tliat the defendant 
treated his wife well and that Sadiqa 
Begam had no just cause for appre¬ 
hending the introduction of another 
wife into her husband’s house. The 
document of 17th July 1923, is^ by 
itself evidence that a second marriage 
was in contemplation. We have it from 
the defendant that when he was be¬ 
trothed to Sadiqa Begam, another mar¬ 
riage was being considered, and it is 
adimtted that the defendant and his 
mother and grand-mother did not ap¬ 
prove of Sadiqa Begam’s modern no¬ 
tions. There was nothing socially 
shameful or improper in a young man’s 
desire to take a second wife (he was 
pcriTiiitccl four as a strict Mahomedan) 
and I believe Sadiqa Begam’s evidence 
that Ala Ullah frequently mentioned 
a second marriage to her and stated 
that the proposal was strongly sup¬ 
ported by his mother—evidence wliich 
is corroborated by her witness Sheikh 
Abdul Aziz Puri (P. W. 9). 

No doubt the documents P-2 and 
D-18 signed by the defendant and the 
plaintiff constituted a contract greatly 
in favour of the wife. Sadiqa Begam, 
besides promising to perform her wife¬ 
ly duties, merely undertook to obey 
her husband’s female relatives and not 
to visit, except with her husband’s per¬ 
mission, pei'sons from whom conven¬ 
tion required her to keep purdah. But 
an agreement such as P-2 is permitted 
by Mahomedan law and it certainly 
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cannot be said to be opposed to public 
policy. I am unable to sec anytliing- 
“monstrous” or mad in the deed which, 
in my opinion, was a reasonable one for 
a luisband to e^:ecute in favour of a 
wife who looks for treatment such as 
emancipated Indian Women naturally 
con^^idcr tlicy have a right to insist 
upon. The learned Subordinate Judge 
appears to have overlooked the fact 
that tlic specially favourable treatment 
insured to Sadiqa Begam was to be 
coniingcnt on her husband’s rc-mar- 
riage during her life. (His Lordsliip 
discussed evidence and proceeded). The 
document shows that Ata Ullah 
was impulsive and ready to_ make ex¬ 
travagant promises but for Ms counsel’s 
contention that it was used as a lever 
to extort the agreement Ex. P-2, there 
is no justilication in the evidence. In 
describing how he came to execute 
this agreement Ata Ullah does not 
mention this document. The direct evi¬ 
dence of the plaintilY is, in my opinion, 
conclusively corroborated by the defen¬ 
dant’s own description of the deed Ex. 
P-2 in his letter of September X924 
(p_ 14 ) written to the plaintiff’s brother 
Sheikh Abdul Aziz. In tliis he says: 

“ I executed an agreement in favour of your 

sister.at the slightest inducement of your 

parents.’ ’ 

At that time he took credit for his 
act. “This”, he goes on to say, “bears 
out my nobility”. There is no mention 
here of undue influence, or compulsion, 
or misunderstanding, or misrepresenta¬ 
tion. Obviously, the defendant wanted 
his wife to come back to Mm and to 
persuade her he signed the document. 
But tl.ere was no compM ion. He could 
have sued tor restitution of conjugal 
rights and the mere fact that a party 
to an agreement has a very strong 
motive for executing it raises no pre¬ 
sumption that he has been unduly in¬ 
fluenced. It is significant that after 
executing P-2 Ata Ullah did not at 
once remove his wife from Lyallpur 
but left her with her father until Sep¬ 
tember. He made no attempt to 
diaie the deed. On the other hana, 
as already made clear, he referred to 
it more than a year after^vads as a 
noble action. For all these reasons, 
I find that the document P-2 was not 
executed by the defendant under ^ 
due influence but of Ms own free will 
after dcUlieration and consultaUon witn 
his grand-mother—^and with a luu 
knowledge of what he was doing. 

Ill view of the admission in tne docu¬ 
ment of 17th July 1923 reg^ding 
dower, the onus of proving that a 


dower of Rs. 10,000, was not fixed 
at the time of the parties’ marriage 
was rightly placed upon the defen¬ 
dant. TMs admision coMd not estop 
the latter from repudiating it, but it 
is a proposition wMch cannot be dis¬ 
puted .that am admission against the 
interest of the party makmg it must 
be regarded as true until^ it is clearly 
proved to be untrue. Besides the clear 
and unambiguous admission in P-2, 
which was not an invalid document, 
there is also in support of the plaintiff 
on tMs point the defendant’s letter of 
September 1924 (P-14), to wMch T 
have referred above, which admits the 
execution of the document P-2 more 
than a year after its execution .and 
without any qualification. The plain^ 
put into the witness-box'the Imam (P- 
W. 2), who officiated at the marriage. 
His evidence is that a dower of Rupees. 
10,000 was announced at the time or 
the marriage. No reason 
why Babu Jan Muhammad P. VV. 
a man of respectable position, who 
gives the same evidence, should per- 
jure himself. Mian Muhanmad Hamt 
P. W. 6, and Sheikh Muliimmad Alzar 
P. W. 8, are also respictable men. 
They prove admissions by defend^t 
regarding the dower. .There 
the evidence of the plamufi s brother, P* 
W 11, who was not cross-examined 
on the question of dower. It is t^e 

that dower of the s ^ 

Asghari Begam and Mt. Azmat Began* 

was only Rs. 1000 (see Abdul 
P W 12), in each case, but from the 

plaintiff’s father Sheil^ 

second cousin, were Rs. 

rannot therefore be argued that Rs. 

10,000 was an 

to be settled for the plaintiff. SheilA 
Abdul Rehxnan also states that no 
writing was executed about the dower 
S, thi ^se of any of. Ms daughters 
(he has two other married daughters). 

The absence of such a contemporary- 
record was no doubt the reason for 
mentioning the sum when the plaintiff 
wevailed on her husband to 
P-2 The defendant did not produce Ms 
graiid-mother or motlier, m co^ulta- 
tion vtith whom, accordirg to ms 
father-in-law, the settlement ^as ma^. 
The facts that the dower fixed 
Irst was only Rs. . 4.000 and 

he was not nch 2 OOO 

bis income is only about Rs. 2,OOU 
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per annum) are not sufficient to rebut 
the presumtion arising from his own 
admission. 

I agree with the learned Subordinate 
Judge’s view of the defendant's evi¬ 
dence regarding the fixing and amount 
of the dower and finding tlxat defen¬ 
dant lias not proved the falsity of Ws 
formally recorded admission tliat it was 
settled at Rs. 10,000 at the time of 
his marriage, I hold it established that 
the plaintiff’s dower, whether it was 
first determined at Gujranwala or Guj- 
xat was settled at Rs. 10,000 at the 
time of her marriage. For the respon¬ 
dent Mr, Mehr Chand Mahajan does 
not dispute the correctness of the lower 
Court’s decision as to the validity under 
the Mahomedan law of an agreement 
empowering a wife to divorce herself 
from her husband under certain speci¬ 
fied contingencies, but he contends that 
in this case the agreement was vitiated 
by the fact that the husband not only 
empowered his wife to divorce him but 
created onerous obligation on his part 
in the provision of a separate residence 
and a maintenance allowance enforce¬ 
able at his wife’s pleasure in the al¬ 
ternative. Such a contract, Mr. Mehr 
Chand argues, was clearly in restraint 
of marriage and therefore invalid. There 
is no force in tliis contention for the 
plaintiff is not attempting to enforce 
this alternative, but only the stipulation 
that she will have the right of divorce. 
The alternative provisions are clearly 
separable. It is not disputed that if 
the plaintiff did write the letter D-16 
dated 12th August 1926 releasing her 
husband from his agreement if he found 
her conduct improper, and did after¬ 
wards misconduct herself, the defen¬ 
dant is not bound by his deed of 17th 
July 1923 and his wife h^ no right 
to exercise the power of divorce con¬ 
ferred by it upon her. It remains only 
to determine whether the lower Court 
is wrong in its decision that the docu¬ 
ment D-16 is not a forgery but written 
by the plaintiff and that the plaintiff 
misconducted herself at Srinagar. On 
these two questions of fact the whole 
case hinges. In support of the allega¬ 
tion of misconduct the letter D-17 of 
2nd September 1926 said to have been 
handed to Ata UUah on Ms return to 
Gujrat from Lahore on the 2nd Sep¬ 
tember by a servant (now dead) is 
evidence of great importance.^ As al¬ 
ready stated, this document is repu¬ 
diated by the plaintiff who declares it 
to be a forgery like D-16. 

The expert evid^cet relating to the 
bandwritiiig in .JDrljS and D-17 has 


been fully described by the learned 
Subordinate Judge. The defendant call¬ 
ed as his witnesses Mr. Charles Hard- 
Jess (D. W. 18) and his partner Mr. 
Tuck (D. W. 10). while the plaintiff 
produced Mr. Cliarles Hardless’s 
brother Phillip (P. W. 17). These 
gave the evidence expect¬ 
ed in favour of the parties 
by whom they were called. The value 
of such evidence in the Indian Courts 
has frequently been discounted: see 
for instance Hari Singh v. Lachhmi^ 
Devi (1), but in this case it is obvious 
that it can carry little weight for one 
expert is contradicted by the other. 
We have ourselves examined the dis¬ 
puted documents with great care and 
compared the handwriting with that 
of the several exMbits admitted to have 
been written by the plaintiff. This care¬ 
ful scrutiny and a consideration of the 
other evidence described in the lower 
Court’s judgment ^ and of the circum¬ 
stances has convinced me that both 
D-16 and D-17 are genuine documents 
written by Sadiqa Begam. Certainly, 
the signature in both is not traced 
from one original as suggested by the 
plaintiff’s expert witness. If they are 
forgeries they were fabricated before 
8th January 1927—for it is obviously 
these documents that arc referred to* 
in the defendant’s reply (D-2), writ¬ 
ten before 6th January 1927 to the 
plaintiff’s notice of 6tli December 1926* 
demanding payment of her prompt 
dower of Rs. 5,000. 

It is not disputed by appellant’s 
counsel that it is these documents wMch 
are referred to in that reply as having- 
been executed by the plaintiff of her 
own accord and free will. According to 
the plaintiff she never signed her name- 
as Sadiqa Khatun (the signature of 
the writer of D-16 and D-17) but al¬ 
ways as Sadiqa Begam. (She disputes 
the genuineness of the document D-19- 
produced by defendant purporting to be 
written by Sadiqa Khatun). The docu¬ 
ments admitted to be in the plaintiff’s, 
handwriting are signed Sadiqa Beganr 
and we may assume that this was the 
name she commonly signed. If a for¬ 
gery was to be perpetrated, an un¬ 
usual form of signature would not Itave 
been adopted by the forger. Nor, if 
deeds were to be forged for the pur¬ 
pose of a defence to the plaintiff’s 
suit, it is likely that the forger would 
be content with the language of the 
document D-17 and refrain from a 
perfectly clear admission of adultery on 
a date mentioned. In my opinion, the 
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appellant has failed to sliow the 
lower Court’s decision on this point 
the genuineness of D-16 and 
1^-17 lo be wrong. With 
that derision, I have no hesitation 
in concurring. (The rest of the judg¬ 
ment is not material for the report). 

Tck CJiand, J .—I agree. 

R ApjJcal dismissed. 

A. 1. R. 1933 Lahore 890 

Dalip Singh, J, 

■Jfihn Ham and others — Plaintiffs — 
AppelUnts. 

V. 

District Hoard, Ambala —Defendant— 
Respondent. 

Second Appeal No. 2089 of 1930, De¬ 
cided on 2nfch October 1932, from decree 
of Dist. Judge, Ambala, D/- 2nd July 
1930. 

(a) Jurisdiction—Question of jurisdiction. 
'I'hc point of jurisdiction can be raised at any 

time. LX’ f^OO C 21 

(b) Punjab District Boards Act (20 of 1883), 
S. 34 —Suit in civil Court for refund of money 
wrongfully recovered by one side or other 
from one party to contract is not barred by 
S. 34. 

Section 34 speaks of the compensation and 
abatement of rent allowable under the Act and 
refers to Ss 10 11 aud 15 and similar sections. 
It does not mean a suit for refund of money 
wrongfully recovered by one side or tbeother from 
•one party lo the contract. Hence the jurisdic¬ 
tion of the civil Court is not barred by S. 31 in 
respect of such a suit, LP 890 C 2'] 

(c) Punjab District Boards Act (20 of 1883), 
S. 14—‘'Approach" includes approach from 
highway to landing place. 

The word “approach” includes an approach 
from the highway to the landing place. It is 
not limited to the distance between the lauding 
place and the river bank. (.P 590 0 2] 

(d) Punjab District Boards Act (20 of 1883), 
S. 91 — Statutory obligation must remain on 
person on whom it is imposed by statute un¬ 
less shifted by private contract. 

Section 91 is a statutory obligation; if that 
statutory obligation is not shifted by any private 
contract that must remain on the person on whom 
the statute imposed it. fP 891 0 ll 

Niamat Hai — for Appellants. 

Jf. Tj. Butra —for Respondent. 
Judgment . —These two connected ap¬ 
peals can be disposed of in one judg¬ 
ment. So far as the appeal of Jethu 
Ram. etc., is concerned, the case is 
-concluded by the finding of fact on the 
question of the absence of any ob¬ 
struction during the period concerned. 
The learned counsel for the api>ellants 
contends that the learned District 
Judge has not considered the matter. He 
then proceeds to say that he has not 
considered the evidence. He then read 
a. long passage in the judgment where 
:the evidence had been considered. He 


then contended that wrong inferences 
had been drawn and that the evidence 
had not been properly weighed, but all 
this has nothing to do with this 
Court. The appeal, therefore, fails and 
is dismissed with costs. 

As regards the appeal of the District 
Board, the first point raised by tlie 
learned counsel for the appellants is 
that the jurisdiction of the Civil Courts 
was barred and he relies on S. 34. 
The learned counsel contends that the 
point was not raised previously nor in 
the grounds which is correct. Tliat is 
no reply as the point of jurisdiction 
can be raised at any time. He next 
contends that Ss. 10 and 11 refer only 
to compensation and not to abatement 
of rent. This is correct but seems to 
be irrelevant. He then contends that 
abatement of rent means that where 
a lessee has suffered a loss in the col¬ 
lection of tolls and applies for a reduc¬ 
tion of rent on that ground, such a 
suit is barred from the cognizance of 
a Civil Court. This seems to me to 
have no meaning for such a suit would 
not succeed in any Court. I have never 
heard that it was a defence to 
contract that the one side or the other 
had incurred a loss in carrying it out. 
However, it seems to me clear that 
the contention of the appellants has 
no force, for S. 34 speaks of the com-| 
pensation and abatement of rent al¬ 
lowable under this Act and refers to 
Ss. 10, 11 and 15 and similar sections. 

It docs not mean a suit fen* refund of 
money wrongfully recovered by one side 
or the other from one party to the con¬ 
tract. Therefore, the Civil Courts have 
jurisdiction. 

The really important point is the 
next question, namely, that the word 
“approach” does not include what the 
District Judge has held it to include, 
namely, an approach from the highway 
to the landing place. According to the 
learned counsel “approach” means the 
distance between the landing place and 
the river bank, and he fortifies him¬ 
self with reference to S. 14. It is im¬ 
possible for me to state the reply of 
the learned cousel for the respon¬ 
dents ; but as far as I can see, there is 
nothing in the Act to limit the word 
“approach” in the manner contended 
for by the learned counsel for the 
appellants. It would seem perhaps re¬ 
markable that the owner of a piece of 
land walking on that piece of land 
should become liable to pay a toll, 
but the Act so provides. I fail to see 
why the mere distance of the place 
makes any difference and after all the 



1933 Gowarbhan Das v. Nibmal Mal (Tek Chand, J.) Lahore 891 


distance between the river bank and 
the landing place might be very con¬ 
siderable and a person strolling on one 
bank of the river with no intention to 
cross the ferry might under the Statute 
•be liable to pay the toll. I therefore 
repel this contention. 

The next point raised by the learned 
‘Counsel for the appellants was that 
the onus lay on the other side to prove 
what the “approach” was, but this seems 
to me a finding of fact: see at p. 5, 
line 50 of the paper book, the sentence 
"beginning “as to the exact locality of 
the route to ferry.” This finding has 
been upheld by the learned District 
Judge and hence there is no force in 
this contention. There is also no force 
in the contention that S. _91 bars any 
evidence on the point. This is a statu¬ 
tory obligation; if that statutory obli¬ 
gation was not shifted by any private 
contract the statutory obligation must 
remain on the person on whom the 
Statute imposed it. I, therefore, dismiss 
the appeal but 1 do not allow the res¬ 
pondents costs of this appeal. 

,K.S. Apiteal dismissed. 

A. 1. R. 1933 Lahore 891 

Tek Chand, J. 

Gowardhan Das —Defendant — Appel¬ 
lant. 

V. 

Nirmal Mai and others — Plaintiffs 
■Respondents. 

Second Appeal No. 174 of 1932, De¬ 
cided on 28tb June 1932, from decree of 
Dist. Judge, Multan. D/- 6th November 
1931. , , , 

Accousts—Question as to which of defen¬ 
dants is accounting parly should be decided 
-at lime of passing preliminary decree. 

Iq a 8 uH for accounts the question as to which 
of the two defendants is the accounting party is 
• essentially a matter for decision at the stage when 
the preliminary decree for rendition of accounts 
•is to be passed. IP §91 C 2] 

M. L. Puri—ioT Appollant. 

Fakir Chand and S. C. Manchanda— 
-for Respondents. 

Judgment. — The plaintiff, Nir- 
mial Mai Ganesh Das, brought a suit 
for rendition of accounts against (1) 
Tulsa Ram, (2) Gowardhan Das, (3) 
Heman Ram, son of Tulsa Ram, and 
(4) Chanda Ram, son of Gowardhan 
Das, on the allegation that the defen¬ 
dants carried on business as commission 
agents, that the plaintiffs had deal¬ 
ings with them and had sent them cer¬ 
tain quantities of grain for sale, and 
that the defendants have failed to ren¬ 
der accounts. 

( ' 


Tulsa Ram admitted iliat the plain¬ 
tiff had dealings with him and Gowar¬ 
dhan Das but that the partnership bet¬ 
ween tliese two )iad been dissolved on 
a certain date, and that with the con¬ 
sent of the plaintiff the liability on 
these dealings had been taken over by 
Gowardhan Das, and liis son, Chanda 
Ram. Gowardhan Das, while admit¬ 
ting that there had been a dissolution 
of partnership between him and Tulsa 
Ram, pleaded that both of them were 
liable to render account to the plain¬ 
tiff and to make good to him the 
sum that might be found due. Heman 
Ram and Chanda Ram denied their 
connection with the dealings or lia¬ 
bility to the plaintiff. One of the is¬ 
sues framed was, whether the liabi¬ 
lity of the plaintiff had been transferred 
to Gowardhan Das and Chanda Ram 
with the plaintiff’s consent. The trial 
Judge found this issue in the affirma¬ 
tive so far as the transfer to Gowar¬ 
dhan Das was concerned. He accord¬ 
ingly exonerated Tulsa Ram, Chanda 
Ram and Heman Ram, and passed a 
preliminary decree in favour of the 
plaintiff against Gowardhan Das alone. 
Gowardhan Das preferred an appeal to 
the District Judge and in his memoran¬ 
dum of appeal urged that issue No. 

1 had not been rightly decided and 
that Tulsa Ram had been wrongly exo¬ 
nerated from liability. The learned Dis¬ 
trict Judge has dismissed the appeal 
refusing to go into the question as 
to whether Tulsa Ram and Gowardhan 
Das were jointly liable to render ac¬ 
count to the plaintiff. 

Gowardhan Das lias come up on se¬ 
cond appeal and has contended that the 
question as to whether Tulsa Ram was 
jointly liable with the appellant to ren¬ 
der account to the plaintiff was a mat¬ 
ter directly and substantially in issue 
in this case and the learned District 
Judge has erred in not deciding it. 
After hearing both counsel I am of 
opinion that this contention is well 
founded and must succeed. Mr. Fakir 
Chand for Tulsa Ram has frankly con¬ 
ceded that the question as to which 
of the two defendants is the account¬ 
ing party is essentially a matter for 
decision at the stage when the preli¬ 
minary decree in a suit of redition of ac¬ 
counts is to be passed. He lias also 
admitted that as the two defendants were 
litigating on this point and that an 
issue had been framed and evidence led 
the matter would be res judicata in 
further litigation between his client and 
Gowardhan Das. In these circumstances 
it is obvious that it was necessary 
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for the learned District Judge to come 
to a definite finding on this question 
in the appeal before him. I therefore 
accept the appeal, set aside the judg¬ 
ment of the learned District Judge 
and remand the case to liim for re¬ 
hearing and disposal in accordance with 
the foregoing remarks. Couit-fee on 
this appeal shall be refunded. Other 
costs shall be costs in the cause. 

K.S. Appeal accepted. 


A. 1. R. 1933 Lahore 892 

Addison and Agra Haidar, JJ. 

Idu and others — Plaintiffs — Appel¬ 
lants. 

V. 

Kanwar and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 899 of 1928, De¬ 
cided on 24th November 1932, from de¬ 
cree of Dist. Judge, Ambala, D/- 13th 
December 1927. 

Civil P. C. (1908), O. 7, R. 14 and O. 13, 
R. 1 (2)—Document produced at late stage 
rejecter! by trial Court—Discretion exercised 
by trial Judge v.rill not be interfered with 
unless such discretion has been exercised 
capriciously or arbitrarily. 

The acceptance or roj' ction of a document pro¬ 
duced at a lato stage is a matter entirely within 
the discretion of tlio Court. Hence where a trial 
Court rejects a document which is produced at a 
late stage the High Court caonot interfere with 
the exercise of the discretion unless it is satisfied 
that the discreiion has been exercised capriciously 
in an arbitrary manner and contrary to well-re- 
cogni/ed judicial principles. LP 893 0 1] 

Barhat Ah —for Appellants. 

Mohd. Amin and Akhar AH — for Res¬ 
pondents, 

Agha Haidar, J. —This app^ arises 
out of a suit for a declaration that 
the plaintiffs arc entitled to 17 out 
of 25 shares in a certain shamilat 
land. Both the Courts below have dis¬ 
missed the plaintiff’s suit. They have 
come up to tliis Court in second api>oal. 

Certain partition proceedings were 
pending in the Revenue Courts and as 
the point regarding the extent of the 
plaintiff’s share in the shamilat was 
raised the Revenue Court referred the 

plaintiffs to the civil Court. 
present suit. Three of the defendants, 
namely, Maluk or Malak, son of Wa- 
zir, Arju and Imamuddin at an early 
stage of the case entered into a com¬ 
promise with the plaintiffs giving up 
their share and agreeing that the 
may be decreed against them. The 
trial Court did not notice this point. 
The learned Judge of the lower ap¬ 
pellate Courts however has observed 
in his judgment that as the plaintiffs 


did not place any proper materials by 
way of evidence on the record, they 
were not entitled to a declaration, as. 
the shares of Maluk or Malak, Arjij 
and Imamuddin could not be specified. 
In my judgment a declaration could be- 
granted to the plaintiffs, in respect 
of the shares whatever they were of 
these three persons. As already men-- 
tioned the matter is pending in the- 
Revenue Court and the civil Court is- 
simply asked to give a declaration to the 
plaintiffs- If the declaration is grant¬ 
ed to the plaintiffs in respect of the 
interests of the three* defendants the 
plaintiffs can go back to the Revenue 
Court and ask the Revenue Officer to 
give effect to the said declaration by 
allotting the plaintiff the fractional 
shares of these three parties. And whenr 
proper materials are placed before the 
Revenue Officer I have no reason to 
doubt that he would be able to grant 
■^e plaintiffs proper relief.^ I would 
therefore grant the declaration to the 
plaintiffs in respect of the shares of 
Maluk or Malak, Arju and Imamuddini 
whatever may be their extent and al¬ 
low the plaintiff’s appeal in respect of 
those shares. 


Mr. Barkat Ali on behalf of the 
ppeilants has asked to revise the 
mgs of the two Courts below in the 
natter of rejecting the copy of a cer- 
ain Wajibularz which his clients want- 
d to produce. The 25th Novem^r 
926 was fixed by the trial Judge tor 
he plaintiffs to produce certain copies- 
i the Revenue Records. On 25th Nov- 
mber and 4th December 1926, sum- 
nons were scrutinised and 13th December 
.926 was fixed for recording the eyi- 
lence. The plaintiffs did nothing eiAer 
n 25th November or on 13th De¬ 
ember 1926. There w^e certain pour- 
arlers for compromising the whole 
uit. But these proved abortive and 
t the request of the parties the Court 
djourned the case till 31st January 
.927- It was on this date that the 
laintiffs came into Court and asked 
□r permission to file the copy ot a 
ertain Wajibularz. The 
eld that since the plaintiffs ^d not 
led this copy on the proper date the 
:ourt could not receive it in evidence,, 
s it was produced too late. The learned 
udge of the lower appellate Court has 
ecorded his reasons and has in con-- 

lusion, agreed with the order of the tmi 

udge in refusing to admit the copy of the 
Vajibularz in evidence. Mr. Barkat 
las argued tliat the Courts below w^- 
a error, and that the copy should h^ 
.een admitted although it was produced 
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at a late stage. He further stated that 
the other side could have been easily 
compensated in the matter of costs. I 
am not prepared to accept this conten¬ 
tion. It was conceded by Mr. Barkat 
Ali that the acceptance or rejection 
of the copy in the present case was a 
, matter entirely within the discretion 
of the Court. This being so, this Court 
cannot interfere with the exercise of 
'the discretion of the Courts below un- 
* less it is satisfied that the discretion 
has been exercised capriciously, in an 
arbitrary manner and contrary to well- 
recognised judicial principles. Mr. Bar¬ 
kat Ali lias failed to criticise the pro¬ 
cedure adopted by the Courts below 
on the grounds inchoated above. I would 
therefore refuse to interfere with the 
discretion e.-cercised by the Courts be-^ 
low as, in my judgment, they were 
perfectly justified on the materials be¬ 
fore them in passing the order refusing 
to admit the copy of the Wajibularz in 
question in evidence after the proiier 
date had expired. 

The result therefore is that the ap¬ 
peal is allowed in respect of the shares 
of Malak, Arju and Imamuddin and a 
declaration is granted to the plaintiffs 
in respect of their sliares. These three 
persons liave not put in appearance in 
this Court, although they were duly 
■served. The appellants shall pay the 
costs of the contesting respondents. In 
other respects the appeal stands dis¬ 
missed. 

Addison, J .—I agree. 

K.9. Appeal dismissed. 


A. I. R. 1933 Lahore 893 

Tek Ghand and Monroe, JJ. 

Masan Mohammad & another —Plain¬ 
tiffs—Appellants. 

V. 

Ahmad Bakhsh —Defendant — Besson- 
dent. 


Second Appeal No. 1476 of 1932, De¬ 
cided on 16tb June 1933, from decree of 
Dist. Judge, Ludhiana, D/- 4-6-1932. 

Limitation Act (1908), Arts. 142 and 144— 
Suit for pofltession on ground that defendant 
ie tenant — Tenancy not proved and defen¬ 
dant found to be in potfeieion for more than 
12 years before suit—Suit is barred by time. 

Where plaintifE sues foe recovery of possession 
of certain property from the defendant alleging 
that the defendant is bis - tenant, bat fails to 
prove the tenancy and it is proved that the de¬ 
fendant has been in possession for more than 1*3 
years before suit, the suit is barred by Art. 142 if 
it ifl to be based on dispoeseeslon of the plaintiff by 
the defendant as snob dtspossMsion ought to have 
taken place vritbin the podod of 12 years next 
l^oiethesiaL t?894CU 


Achhru Bam —(or Appellants. 

B. C Soni —for Kespondent. 

Monroe, J .—This suit was brought 
to recover possession of a house at 
Ludhiana and now comes before us on 
second ap]X 2 al. The plaintiff’s allega¬ 
tion was that the defendant was their 
tenant and had set up an adverse title. 
The defendant denied the tenancy and 
asserted tliat he had been in possession 
as owner for more than 40 years and 
that as^ the plaintiffs had not been in 
possession within 12 years, the suit was 
barred by time. The trial Court found 
that the house belonged to the plain¬ 
tiffs, that no tenancy had been proved 
and that the defendant has been in 
adverse possession for more than 13 
years. On appeal the learned Judge 
agreed that it had not been proved 
that defendant was tenant to the plain¬ 
tiffs. He also held that the house 
fonnerly belonged to and was in the 
possession of Gauns Ali Shah and that 
the plaintift's are now the legal repre¬ 
sentatives of Gauns Ali Shah. He does 
not find definitely how long the defen¬ 
dant has been in possession, having 
the admission of one of the plaintiffs in 
his evidence that tlie defendant lias 
been erroneously in possession since 
1911. The learned Judge states tliat 
the real question is whether the plain¬ 
tiffs have a subsisting title in the house, 
and discusses authorities bearing on 
the point whether in a claim 
for possession where a tenancy or per¬ 
missive possession is not established it 
is necessary for the plaintiff to prove 
that he lias been in possession within 
12 years. Before the learned Judge 
the following amongst the other cases; 

A. /. R. 1922 Lah. 432, A. /. R, 
1928 LaJi. 896 and A. /. R. 1930 Lah. 
330, were cited to show that proof of 
such possession was necessary to en¬ 
title the plaintiff to succeed; to sup¬ 
port the contrary view: Jaichand Baha¬ 
dur v. Gordar Singh (1), followed in 
A. /. R. 1927 iMh- 32 and A. /. R. 
1927 Mad. 287, were cited; and the 
argument for the appellants before us 
was that the present case falls within 
Art. 144, Limitation Act, and that when 
the plaintiff has proved his title the 
onus of showing that the defendant lias 
been in adverse possession for 12 years 
IS. on the defendant, if he is success¬ 
fully to defeat the plaintiff’s claim. 

I do not question this proposition, but 
I £aU to see why it should be applied 
to this case The learned District Judge 
has found that the plaintiffs have failed 
to prov e that the defen^nt wa s at any 
1- A I B 1919 AU: 408=631 0 86S=s41 AH 
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time their tenant and that on the facts 
as found if the plaintill's can frame a 
cause of action it is that their pre¬ 
decessors in title were at sometime, cer¬ 
tainly prior to 1911. dispossessed by the 
predecessors of tlie defendant, and that 
as a result their only possible cause^ of 
action is barred by Art. 142, Limitation 
Act. 

It seems to me that the view taken 
by the learned District Judge is justified 
by the facts. Even if the extraordinary 
vic;u' suggested by the appellants were 
taken that it is immaterial that the 
plaintiffs have failed to prove tenancy 
the alleged repudiation of which is the 
cause of action and that by^ showing 
that their predecessors in title were 
owners in possession about 40 years 
ago. I should be prepared to hold that 
for more than 12 years before action 
was brought the defendant has been 
in possession of the property to the 
exclusion of the plaintiffs, claiming to 
be owners, and this view is supported 
by the evidence of some of the plain¬ 
tiff's’ witnesses. 

The defendant’s statement that the 
house was given to him by Ghauns Ali 
Shah, the plaintiffs’ predecessors ip . title 
is actually confirmed by the evidence 
•of the plaintiffs’ witness, Qasam Ali who 
is familiar with the history of the pro¬ 
perty—this gift must have been made 
before 17th July 1897, the date of 
Ghauns Ali Shah’s death. The plaintiffs 
endeavoured to support their case by 
the production of a rent deed executed 
by the defendant in their favour in the 
year 1919 alleging that the house in 
dispute was included in the rent deed 
it has been established beyond ques¬ 
tion that the deed related to two shops 
and had nothing to do with the house 
in dispute. The plaintiffs assertions 
in this respect were nothing short of 
fraudulent. Accordingly I would refuse 
this appeal witli costs. 

Tek Chmd, /--tI ?&ree tl^t this 
appeal should be dismissed with costs 
on defects found, the suit is clearly 
barred whether Art* 142 or Art* 144 

is applicable. . 

y g dtsvixtsscd % 
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Dalip Singh and Agha Haidar, JJ. 

ShiYOtnani Gurdioava Parbdndhdk Com- 
TJiittce and dnother —Appellants. 

V. 

Uttam Singh and others Respondents. 
First Appeal No. 2421 of 1929, De¬ 
cided on 24th Maroh 1933. 


Punjab Sikh Gurdwaras Act (8 of 1925),. 
Ss. 18 and 2 (4) (i), (ii)—Land granted by 
original proprietor to Gurdwara and speci¬ 
fied person performing service entitled to 
benefits out of land—Devolution of succes¬ 
sion from one officer bolder to another and 
names appearing in Record of Rights—Right, 
title and interest of bolder appertains to* 
Gurdwara and not to him personally. 

A land was granted by the original proprietor 
to a Gurdwara and a certain person who was to 
play on musical instrument during the time of 
religious services was to enjoy the benefits of the 
land. He had three others who were bis chelae 
who helped him in his work, and on his death, 
his widow and the chelas continued to work, and 
enjoy the land and subsequently the land was- 
enjoyed by persons who were holding office as 
ragis in the Gurdwara. Further the names of 
petitioners who claimed the land as tbeir per¬ 
sonal property were shown in the Record of 
Rights in which the remark was that the muafi 
was made in the names of Ragis singing in the 
Gurdwara: 

Held ; that the presumption under S. 18 (1) (g), 
Gurdwaras Act, that the right, title or interest 
claimed by the persons whose names are entered 
in the Record of Rights appertained to the Gurd- 
wara applied that the petitioners were office¬ 
holders as defined in S. 2 (4) (i), that the devolu¬ 
tion of succession was from one office holder to 
another and that petitioners could not claim it 
either as full proprietors or as permanent occu¬ 
pancy tenants. [P 896 C 2} 

Charan Singh and Gurcharan Singh 
for Appellants. 

Fakir Chand and Chandra Gnpta for 
Respondents. 


Ag/ta Haidar, /.—By notification 
No. 892 dated 28th April 1926, Gurd¬ 
wara Qila Anandgarh Sahib, siti^te 
in tahsil Una in the district of Hoshiar- 
pur, was declared a Sikh Gurdwara. 
Notification No. 220-G, dated 12th 
March 1927, cont^ned a consolidated 
list in wliich all rights, titles and in¬ 
terests in the property in suit, as re¬ 
quired by S. 3 (1), Sikh Gurdwaras 
Act, 8 of 1925, were duly published. 
Three petitions under S. 5, Sikh Gurd- 
waias Act, were presented to the Local 
Government in which claims were put 
forward in respect of the propemes 
specified in notification 2. Petition No. 
378 was by one Chhajja Singh, iius 
petition was dismissed and we are not 
concerned with it any longen PeUtion 
No. 387 was put in on behalt ot 
the proprietors of the village Matai^, 
in which they claimed proprietary nghte 
in the land in suit. The respondents 
admitted the claim of the prop^^rs 
and the matter was compromised 
ween the petitioners and the resp®^ 
dents. In the present app^ we are 
not concerned with this petition. 

■ The present appeal anses ^® 
petition No. 377 in which there was 
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a contest between the seven petitioners, 
who sidled the petition on the one 
hand, and the Shiromani Gurdwara 
Parbandhak Committee and the Com¬ 
mittee of Managemnt of Gurdwara 
Anandgarh, Ircreinafter referred to as 
the objectors, on the other. The pro¬ 
perty, in respect of which we are 
called upon to adjudicate, is mention¬ 
ed in para. 2 (a) of the petition 
and consists, of 18 ghumaons of land. 
The case seems to have been con¬ 
ducted both before the Tribunal as 
Avell as in this Court by counsel who 
did not clearly appreciate their res¬ 
pective legal positions and were con¬ 
stantly shifting their ground, with the 
result that the whole argument was 
a record of confusion from the begin¬ 
ning to the end. For instance. in 
para. 2 (a) of the petition, the peti¬ 
tioners alleged that they “had a right 
of occupancy under S. 5 (1) (a), 

Punjab Tenancy Act, (16 of 1887) 
paying no rent,” while their counsel 
in his statement dated 13th September 
1928, before the Tribunal, without hav¬ 
ing amended the plaint or even mak¬ 
ing a suggestion asking for an amend¬ 
ment, stated tliat the petitioners were 
ragi pujaris, and tliat they were in 
occupation of the property claimed as 
private proprietors and not as pujaris. 
Counsel for the petitioners-respondents 
in this Court stated that lus clients 
claimed as occupancy tenants and not 
as proprietors. There was a similar 
confusion in the arguments on behalf of 
the counsel for the objectors. 

The case for the petitioners, as ul¬ 
timately put before this Court, is that 
they claimed to be the full proprietors 
of the land in suit, while the objectors 
pleaded that the petitioners and their 
predecessors-in-title had been office¬ 
holders of the Gurdwara and their pos¬ 
session of the land in suit was on 
behalf of the said Gurdwara, that the 
muafi was granted to the petitioners 
who were ragis of the gurdwara for the 
benefit of the gurdwara on condition 
that they should perform the daily mu¬ 
sical service in the gurdwara. and that, 
since some of the petitioners had ceased 
to perform their service in the gurd¬ 
wara after the year 1913, their names 
were removed from the list of ragis ac¬ 
cording to the settlement of 1913-14. 
It was further pleaded that, as the 
petitioners deliberately failed to 

perform their duties at the gurdwara 
in the year 1923, thef were not en¬ 
titled to the land in suit. The judg- 
nAs separately delivered by the three 
mbers of the Tribunal are not all 


unanimous. The learned President was 
clearly of opinion that tlie individual 
members of the body of ragis were 
not occupancy tenants under S. 5 (1) 
(a), Punjab Tenancy Act. or under any 
other section of any old or present 
Act. He however granted a decree to 
the_ petitioners, holding that they were 
entitled to remain in possession of their 
shares of the agricultural land in dis¬ 
pute until they were ousted by the 
proprietors. One of the members held, 
that the petitioners were occupancy te¬ 
nants under S. 8, Punjab Tenancy Act,. 
16 of 1887. As to the rest he agreed 
with the President. The other members 
held tliat the occupancy holding in suit 
was attached to the shrine and that 
the gurdwara was the real occupancy 
tenant. He further held that the peti¬ 
tioners were permanent tenants who 
could not be ejected from the lands 
in their possession in these proceed¬ 
ings All the three members of the 
Tribunal however agreed in passing a 
decree, declaring that the petitioners 
were entitled to remain in possession, 
■of their shares of the agncultural land 
until they were ejected by the pro¬ 
prietors. This decree is dated 9th Jul>r 
1929, and is signed by all the mem¬ 
bers of the Tribunal. 

There is some oral evidence which 
has been led on behalf of the peti¬ 
tioners as well as by the objectors. This 
evidence however is not of much value 
and the case can be disposed of sa¬ 
tisfactorily by a reference to the docu¬ 
mentary evidence. 

It appears that in the year 180& 
•one Sardar Suba Singh, a pious Sikh 
proprietor of the village Mataur, made 
a grant of a muafi in suit for the 
benefit of one Bhai Prem Singh in 
his capacity as a ragi. The terms of 
the grant were that Bhai Prem Singh 
was to sing and play upon musical 
instruments at the time when the reli¬ 
gious service was held in the gurdwara 
in the morning and evening. Bhai Prem 
Singh however alone could not properly 
play the sacred music, and therefore 
he was obliged to associate with him¬ 
self a number of other musicians to- 
help him. These musicians were to 
participate in the profits accruing from, 
the land in suit, as their fees and 
wages. On his death Bhai Prem Singh 
was succeeded by his widow, Mt. Sahih 
Devi, with whom the surviving ragis, 
who called themselves chelas of Bhai 
Prem Singh, continued to work at the- 
gurdwara. On the death of Mt. Sahih 
Devi the ragis, for^the time-being, suc¬ 
ceeded to the land; but, as I 
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show later on, their possession of the 
land was throughout in the capacity of 
ragis and on the distinct understanding 
that they would continue to serve the 
g’urdwava by playing the sacred music 
in it. Ex. R-13 is: 

“ ;in extract from the register of muafis, in per- 
petuitv, lor life and till existence of religious 
iDstiLiitioc.s relating to tabssl Una, District Ho- 
sbiarpur, released till the end of the year 1852-53.” 

Ibtder the column marked “Name 
of muahdar with parentage, etc.,’’ wc 
find that the muati is entered in the 
names of the ragis of Gurdwara Anand- 
pur, Sahib, under the management of 
the Managing Committee of the gurd- 
wara of Anandpur Sahib. In column 10 
there is an entry that the muan had 
been granted in perpetuity by way of 
donation in the names of the ragis 
of the gurdwara of Anandpur. In the 
column of “Remarks” it is mentioned 
that liic management of the land is 
in the hands of the Committee. It is 
clear therefore from the contents of 
this document that the muafi was given 
to the ragis attached to the gurd¬ 
wara and not in their personal and 
private capacity. In other words, the 
real mualidar was the religious insUtu- 
tion called the Gurdwara Anandgarhand 
lUc ragis Averc merely the office-holders 
of the gurdwara who were to benefit 
from the proceeds of the property as 
such ragis. 

Exhibit R-15 is a copy of an agree¬ 
ment dated 22nd January 1881, exe¬ 
cuted either by some of the present 
petitioners or by their predecessors. 
In this document the sig^tones ins¬ 
cribed themselves as the heirs of Mt^ 
Saliib Devi, the widow of Bhai Prem 
Singh, who had died, and it is pomted 
out tliat they had to play music at the 
gurdwara and were to officiate as sha- 
bad kwans, and that, if any party to 
the agreement failed to da shabad 
khwani, he would be. depnved of lus 
share At the conclusion of this docu 
meiit there is an important provision 
that if there was no lawfffi repre^- 
Jadve of any one of the four shabad 
khwans, a new ragi shall be appointed 
in Ms place with the consent of die 
heirs and successors of Mt. SaMb Ue 
vi, deceased, and of .the mahan^t ot 
the gurdwara. This recital is significant 
in that it refers to the dominant posi¬ 
tion occupied by the gurdwara, and 
the lawful appointment or a new ra^ 
was to depend upon the consent and 
sanction of the inahant of tlie gurdwara 
for the time-being. This J'-Sreeni^t was 
given effect to in Ex. R-14 of the year 

1882-83. 
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On 20th January 1913, there were 
certain review proceedings before Mr. 
Shutdeworth, Settlement Officer. In, 
these proceedings a statement (Ex. R-4}' 
was made by some of the present peti¬ 
tioners or their ancestors (vide pedigree 
table, Ex. R-2, printed at pp. 61- 
64 of the paper book). This statement 
contains a clear admission that the 
signatories of the statements were ra¬ 
gis of the Gurdwara Anandpur and that 
they were holding the land as muafi 
in consideration of their services as 
ragis. The origin of the grant, the 
names of the grantor and of the grantee 
together with the object for which the 
grant was made are clearly mentioned 
and it is definitely stated that the an¬ 
cestors of the signatories were the ser¬ 
vitors of the gurdwara and knew the 
ragi. The documnet concludes ivith the 

following significant remarks: 

“ According to the above agreement, we mutu¬ 
ally agreed that one who did not learn shabad 
khwani ot failed to do shabad khwani by attend¬ 
ing the gurdwara, would be deprived of hia share 
and his share would go to other shabad khwan. 

A perusal of tliis document as a 
whole puts the matter beyond doubt 
that the grant was really intended for 
the benefit of the gurdwara, and tlmt 
the ancestors of the petitioners and the 
petitioners themselves were the of¬ 
fice-holders” of the gurdwara who were 
to enjoy the income of the muafi on 
condition that they rendered 
service to the gurdwara. On 6th De¬ 
cember 1913, the matter came up before 
Mr. Shuttleworth, settlement officer, who 
ordered that the muafi should continue 
according to the agreement arrived at 
by the ragis, and that: 

” only those ragis who know and practice rag 
should alone be given the benefit of the muafi m 
equal shares and absentees and non-performors 

excluded.” , . 

This order clearly shows that the 
enjoyment of the muafi by the peti¬ 
tioners and their ancestors was pot m 
their own interest as private 
duals but was dependent upon th^ 
performing the service of singi^ rags 
in the gurdwara. If the property 
been the personal and private 
of the petitioners there was no oc^- 

sion whatsoever for any 

restrictions being put upon its mode 

of . enjoyment. InstrucUons were issued 

«« let Tanuarv 1914, for giving effect 
to the i?d^ of Mr. Shutdeworth, and 
it was agam repeated that tl^ 
was made in the names of the ra^ 
(who sang in the gurdwara) m equ^ 

shares agreed upon, by them^ves 

The patwari and the jn 

course, gave effect to the order. M 
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tliis connection Ex. R-22 is impor¬ 
tant. It is an extract from the state¬ 
ment of muahs and pensions in respect 
•of mauza Mataur, talisil Una, dis¬ 
trict Hoshiarpur, attached to the Re- 
cord-of-rights of the settlement of 
1914. The names of tlie petitioners 
* and their ancestors are given in column 
2 which bears the heading “Name with 
■description of muafidar.” In column 
12 under the heading “Conditioi.s of 
-Muafi” there is to be found the fol¬ 
lowing entry: 

“ This land is mauf in the names of the ragis 
“entered in Col. 2 till the existence of the Gurd- 
wara of Anandpur under the order of the Settle- 
•ment officer dated 24th June 1881.’* 

In the column of “Remarks” we find 
an entry of these words: 

" The niuafi is made in the names of ragis 
singing in the Gurdwara under the order of the 
tSettlemeut Officer dated 6th December 1913.” 

Thus the documentary evidence, 
which consists of the admissions made 
by the petitioners themselves or their 
predecessors, and the revenue records 
of unimpeachable authority leave no 
room for doubt that the claim pur 
forward by tlie petitioners is wholly 
baseless, that the land in dispute was 
granted by the original proprietor, Sar- 
dar Suba Singh, to the gurdwara and 
the petitioners were to enjoy the bene¬ 
fit arising out of the grant merely as 
servitors of the said gurdwara. On be¬ 
half of the petitioners reliance was 
•placed on Ex. P-7 which is a copy 
of a judgment dated 31st March 1882, 
*by Mirza Muhammad Azam Beg, Extra 
Assistant Settlement Officer, Hosliiar- 
pur. This was a suit for the ejectment 
of the petitioners or their predecessors 
by the proprietors of the village. In 
this judgment the suit of the proprie¬ 
tors was dismissed and it was held that 
the defendants had occupancy rights 
in the land and were successors of 
Prem Singh and Mt. Sahib Devi. It 
-may be mentioned here that the gurd¬ 
wara was not represented in this litiga¬ 
tion and therefore any findings record- 
'ed by the Extra Assistant Settlement 
Officer cannot bind the gurdwara in the 
present litigation; As a piece of evi¬ 
dence the document has very little value 
•and in a way goes against the claim 
now put forward by the petitioners. 
In the concluding portion of the judg¬ 
ment the Extra Assitant Settlement 
^Officer observed that, so long as this 
•troup'; of ragis and the darbar of 
Anandpur co-existed, the occupancy 
rights would also subsist. This sentence 
mulitates against the case of the peti¬ 
tioners, inasmuch as it makes their 
interests, whatever they are, inter-de- 
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pendent upon the existence of the gurd- 
wara. If the rights of the petitioners 
l^d been independent of the gurdwara 
tlus observation in the judgment would 
have no meaning. 

The attention of the Court was drawn 
by the counsel for the petitioners-rcs- 
pondents to Ex. R-21, in which the 
land IS shown as muaf in the name of 
Mt. Salub Devi, wife of Prem Singh, 
under the order of the Commissioner 
dated 22nd July 1854, for Ufe. This 
document should not be isolated but 
must be read along with the documents 
which preceded and followed it and 
in the light of such comments as I 
have made. 

^ Counsel for the objectors-appellants 
invited our attention to the provisions 
of S. 18, Sikh Gurdwaras Act, and 
argued that the petitioners-respondent«i 
were office-holders as defined in Ss. 3 
(4) (1) and (2) and that, as their 

names appeared in the Record-of-rights, 
there was a presumption that the right’ 
Utle or interest claimed by them really 
appertained to the gurdwara. He relied 
upon the provisions of S. 18, Sub- 
S. (!)> Cl. (a) of the Act. This con¬ 
tention seems to be well-founded and 
IS supported by the entries in Ex. R-13 
(at pp. 90-93) and Ex. R-22 (at 
pp. 70-71). Reliance was also placed 
on behalf of the objectors-appellants 
on Cl. (g), Sub-S. (1), S. 18. The 
revenue records show that Mt. Sahib 
Devi succeeded to the land in suit 
on the death of Prem Singh and enjoy¬ 
ed the income of the property along 
with the associates or chelas of her 
deceased husband, Prem Singh, and 
that, on her death, these chelas suc¬ 
ceeded her. Thus there has been de¬ 
volution of succession from one office¬ 
holder to his successor in office, as 
such, on at least two consecutive occa¬ 
sions and the objectors therefore right¬ 
ly invoked in aid the provisions of 
S' 18 (1) (g), Sikh Gurdwaras Act. 

The result therefore is that the peti¬ 
tioners’ claim fails on the finding that 
the land was originally granted by Sar- 
dar Suba. Singh to the gurdwara for 
the purpose of maintaining and carrying 
on its worship and other religious ob¬ 
servations. I would therefore allow this 
appeal and, setting aside the decree 
dated 9th July 1929, passed by the 
First Sikh Gurdwaras Tribunal, dis¬ 
miss the petition with costs. 

Dalip Singh, J .—I agree. 

Appeal allowed. 
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Addison and Bhide, JJ. 

Santa Singh and others —Plaintiffs— 
Appellants. 

V. 

Mt. Santi and others —Defendants— 
Respondents. 

First Appeal No. 708 of 1927, De¬ 
cided on 28th February 1933, from decree 
of Senior Sub-Judge, Amritsar, D/- 24th 
February 1927. 

Custom (Punjab) — Succession — Amritsar 
District—Jats—Daughters and their sons do 
not inherit self-acquired property. 

Daughters or their sons are not entitled to in¬ 
herit even the self-acquired property of the father 
or grandfather amongst Jats of Amritsar Districts 
AI li 1927 Lah 241; AIR 1926 Lah 142 and 
AIR 1925 Lah 550, Rel oti. [P 898 0 2] 

/. L. Kaptiry J. N. Aggarwal and Des 
Raj Sawhney —for Appellants. 

M,C. Mahajan, Jowahar Singh and 
Skamair Chand —for Respondents. 


Addison, J .—The plaintiffs are col¬ 
laterals of Nihal Singh, dec^sed, in 
the sixth degree. Mt. Santi, widow 
of Nihal Singh, gifted two-thirds of 
her deceased husband’s estate in favour 
of her daughter’s son, Ganda Singh, 
and she gifted the remaining one-third 
in favour of her sister’s sons, Nand 
Singh, Chanda Singh and Teja Singh. 
The plaintiffs brought this suit for the 
usual declaration that these gifts would 
not affect their reversionary rights af¬ 
ter the death of the widow. The trial 
Judge has held that it has not been 
proved that the property is ances^l 
qua the plaintiffs. He further held that 
with respect to the self-acquired pro¬ 
perty of Nihal Singh his daughters 
son, Ganda Singh, defendant, is the 
preferential heir and that ,^herefore it 
would be usless to give the plaintins 
a decree as their suit was merely spe¬ 
culative in that ^ there was Uttle or 

no chance of their ever 

property. The result was that the smt 

was dismissed and the plaintiffs have 

ir the Riwajiam of 1865 nottoff 
apparently is said as regar^ the^ugh 
ter^s right to succeed when there is 
no mSI issue but the power of gift 
in favour of a daughter was very res¬ 
tricted and could not he exerased wffh- 
out a written document and the consent 
of the collaterals. In the Customary 
law of the Amritsar District Prepared 
in 1914, questions 60 and 61 d^ mth 
the succession of daughters. It is 
from them that amongst most 
daughters do not succeed to ^oestral 
or self-acquired property of tneir la¬ 


ther in any circumstances. There are 
very few exceptions to this rule, with 
which we are not concerned, as Jats 
according to the Customary law follow 
the general rule. 

This Customary law has been dis¬ 
cussed at very* great length in two judg¬ 
ments of a Division Bench reported 
as Lab/i Singh v. Mango (1). It was 
held that among Handal Jats of» the 
Amritsar District a custom existed pro¬ 
hibiting the succession of daughters 
to the inheritance of their father, whe¬ 
ther that inheritance consisted of 
movable or immovable property or pro¬ 
perty acquired or ancestral. It was 
also pointed out by the Judges who 
decided that case that the decision of 
their Lordships of the Privy Council 
in Beg v. Allaji Ditta (2), had in 
the past not been understood. They 
discussed whether the Riwajiams of the 
Amritsar District of 1865 and 1914 
were imperfectly compiled or inaccurate 
and came to the conclusion that they 
were not. In fact Labh Singh v. Mango 
(1) deals with every question which 
was raised before us. With great res¬ 
pect I am in agreement with the deci- v 
sion come to then and I would hold | 
that daughters or their sons are notl 
entitled to inherit even the self-ac¬ 
quired property of the father or grand¬ 
father amongst Jats of this district. The^ 
evidence produced w of no value 
there is nothing which can be relied 
on except the replies to questions 60> 
and 61 in the Customary law. That 
however is a strong piece of evidence 
in favour of the plaintiffs’ case, as 
held by their Lordships of the Privy 
CouncO. 

The same view had already been 
taken with respect to this Customary 
law by Uvo other Division Benches* 
\nNamin v. Jowahir Singh (3) a 
Division Bench held that among Kam:- 
bohs of the Amritsar district a daughter 
was not entitled to succeed to the 
self-acquired property of her father ta 
the exclusion of the collaterals while 
another Division Bench in Nadhatt 
Singh v. Mt. Rajo (4), held that by 
custom prevailing among Sandhu Jats 
of the Amritsar District, daughters 
arc ousted by collaterals of tne last 
male owner in the matter of succes¬ 
sion to self-acquired property. These 
three decisions of Division Benches are 
relevant imder the provisions of S. 13^ 

1 A I R 1927 L*h 241=1001 C 924=8 Lah 281. 

2 A I B 1916 P O 129=38 I 0 364=44 I A 89= 

' 44 Cal 749=46 P R 1917 (P C). 

3. AIR 3926 Lah 142=89 I 0 724. 

4. A I R 1925 Lah 656=85 I 0 768. 
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Evidence Act, as instances where this 
custom has been judicially recog¬ 
nised. It is true that the Settlement 
Officer who compiled the Customary 
law of 1914 was of the opinion that 
in reality daughters had a right to 
exclude agnates with respect to self- 
acquired property though that right 
was seldom asserted, but it is not 
his private opinion that is of importance 
but the replies of the various tribes. 
In this respect the discussion of Camp¬ 
bell, J., at p. 304 (of 8 Lwh.) is of 
importance and I agree with him that 
there is notMng to show that either 
Riwajiam was unreliable. For reasons 
given, I would accept the appeal and 
decree the plaintiffs’ suit with costs 
in this Court. Parties can bear their 
own costs in the trial Court. 

Bhide, J .—I agree. 

V.S. Appeal allowed. 

A. I. R. 1933 Lahore 899 

Bhide and Currie, JJ, 

Godha Waryam —Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 170 of 1933, 
Decided on 23rd May 1933, from order 
of Sess. Judge, Lyallpur, D/- 31st Janu¬ 
ary 1933. 

(a) Evidence Act (1872), S. 25—Report by 
accused at police station that be had killed 
deceased—Prosecution relying on such state* 
ment for conviction of accused—'Report is 
inadmissible. 

Aocuaed made a report at the police station 
that he had killed the deceased. The prosecu¬ 
tion relied on this for his conviction ' 

Seld ' that the test for deciding whether the 
report is or is not admissible in evidence is whe¬ 
ther it is or is not in the nature of a confession, 
i. e., whether it supports any inference as to the 
guilt of the appellant and is relied upon as such, 
and that as it was relied upon by the prosecu¬ 
tion as an admission of the very criminal act 
with which the appellant was charged, and for no 
other purpose it must be held to be inadmissible 
in evidence: AIR 1918 Lah 69; AIR 1919 
Lah 471 and AIR 1926 Bom 629, Ref. 

IP 900 C 1] 

(b) Penal Code (1860), Ss. 302 and 304— 
Benefit of doubt—Held on facts that accused 
was entitled to benefit of doubt—Benefit of 
doubt. 

There was no other evidence on the record on 
which the accused was oonvicted excepting a 
statement made before the committing Magis¬ 
trate. This statement was that on the night of 
the murder he saw three thieves coming to his 
cattle-shed. One of them untied a buffalo and 
was taking it away. He shouted out to the 
thieves and gave two blows with a chuha to the 
culprit who was taking away the buffalo. The' 
(^hdr oplprits escaped: 

Held: tba^-as Miete were there culprits the 
appellant may have felt reasonable apprehension 


of death or grievlous hurt if he did not use ada- 
quate force promptly and that in the absence of 

any rehable evidence on behalf of the prosecution 
as to the circumstances in which the offence waa 
committed the brief statement made by the ap¬ 
pellant was by itself not sufficient to suppose 
a conviction even of culpable homicide. 

TI T 7. ^ . tP 900 C 2] 

Mohammad Amin Malik and Abdur 
liazzaq for Appellanfe. 

F. M, Sethi for tho Crown, 

appellant, Godha. 
along with Sanaita, Suja son of S^- 

bat, and Suja son of Nadari, were 
charged in tMs case under S. 302 Pe¬ 
nal Code, with the murder of Chakri 
a youth aged about 17. Godha alone 

convicted and sentenced to 
dec^sed Chakri was mar- 

21 sister of Sanatta 
while Mt. Raja, a sister of Chakri ^^s 

man-zed to Sanatta. The latte?’ w^s 

living With Sanatta and when Mt. Suba 
came of age, Nawab, father of Cha- 
xri asked Sanatta to send her to live 
in his house. Sanatta refused to do so 
and asked for her divorce on the 
ground that Chakri had another wife, 
oanat^ also turned out his own wife 
but when Nawab asked him to divorce 

. "’’•11 r to agree. This led 

to ill-feeling between the parties. Go- 

dna, appellant, who is married to an- 
other sister of Sanatta, Sanatta him- 
seit and some others went to Nawab’s 
house to discuss the matter, but no 
settlement could be arrived at and Sa¬ 
natta and Godha swore that they would 
see that they got the divorce in a 
few days. 

murder Suja, 
son of Salabat, and Suja, son of Na- 

dan, took out - Chakri on the pretext 
ot going to a mosque to hear the 
kalma being read. Later, he is alleged 
to have been taken to the cattle-shed 

there murdered by Go- 
dha and the other accused persons by 
inflicting blows with “chuhas.” 

There were two alleged eye-wit- 
n«ses. One of these two was Said 
t.P* 4)> but he denied having iden¬ 
tified^ the culprits, whom he only saw 
running away. Lai (P. W. 2) the other 
eye witness, is an uncle of the deceased' 
and the learned Sessions Judge has 
given cogent reasons for disbelieving- " 
this witness. The learned Sessions Judge 
in convictpg the appellant Godha, has rV 
hed solely on a report made by Go- 
dha lumself at the poUce station, soon 
after the occurrence. In this report 
Godha stated that while he was sleep¬ 
ing in Jus cattle-shed, where Ms buffaloes 
were tethered, three persons, came and 
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untied one of the buffaloes and were 
taking it away. He shouted out and 
chased them. The appellant then, gave 
a blow with a chuha, wliich he had 
with him on the head of the cul¬ 
prit who was leading the buffaloes. The 
culprit fell down and he gave him 
anoilier blow wliile he was lying on 
the ground. The other companions of 
the culprit ran away. It was a dark 
night. The appellant lighted a match 
and then discovered tliat the culprit 
was Chakri and that he had already 
expired. 

The learned counsel for the appellant 
lias urged tliat the above report b^ing 
in the nature of a confession made 
to a police officer was inadmissible in 
evidence. In support of tMs contention 
he has relied upon Harji v. Emperor 
(1), Emperor v. Harnam Singh (2) 
and Emperor v. Shafi AJimad (3). The 
learned counsel for the Crown, on the 
other hand, contended that the state¬ 
ment was exculpatory and was there- 
jforc admissible. In my opinion, the 
test for deciding whether the report 
is or is not admissible in evidence 
is whether it is or is not in the 
nature of a confession, i. e., whether 
it supports any inference as to the 
guilt of the appellant and is relied 
upon as such. In the present instance, 
the appellant stated in the report that 
he gave blows to Chakri with a chul^ 
which resulted in his death and this 
statement is, I think, clearly in the 
nature of a confession. It was relied 
upon by the prosecution as an admis¬ 
sion of the very criminal act with 
which the appellant was charged and 
Sor no other purpose. In the circum¬ 
stances it seems to me that the above 
report made by the appellant to the 
police must be held to be inadmis¬ 
sible in evidence. 

There is no other evidence on the 
record on which the appellant’s convic¬ 
tion could be upheld. The appellant 
made a very brief statement^ before 
the Committing Magistrate which was 
to the same effect as the report made 
by him to the police and he adhered 
to this statement in the Sessions Court. 
This statement was that on the night 
of the murder he saw three thieves 
coming to his cattle-shed. One of them 
untied a buffalo and was taking it 
away. He sho uted out to the thieves 

1. AIR 1918 Lah 69=46 I C 273=19 Or li J 

613=4 P B 1918 Or. 

2. A I R 1919 Lab 471=48 I C 867=20 Cr L J 

• 87=36 P R 1918 Cr. 

8. A I B 1925 Bom 529=89 I C 1046=26 Cr L J 

1478=49 Bom 642. 


and gave two blows with a chuha to the 
culprit who was taking away the buffalo. 
The other culprits escaped. This state¬ 
ment is supported by the evidence of 
Thiraj, D. W. 2. It was suggested 
that even accepting this statement of 
the appellant, he exceeded his right of 
private defence of property and would 
therefore be at least guilty of culpable 
homicide. The learned counsel for the 
appellant has however urged that on 
the above statement, the appellant can¬ 
not be said to have exceeded that 
right and has cited Ismail v. Emperor 
(4), in support of this argument. After 
carefully considering the facts, it seems 
to me ^fiffcult to convict the appellant 
on the basis of the above brief statement, 
in the absence of further details as 
to what really happened. Thiraj, D. 
W. 2, did not actually see the occur¬ 
rence but only heard from the appel¬ 
lant what liad liappened. There were 
thi'ee culprits and the appellant may 
have felt reasonable apprehension of 
death or grievious hurt if he did not 
use adequate force promptly; it was 
a dark night and it cannot be pre¬ 
sumed that the appellant deliberately 
aimed the blows at the liead of the j 
deceased. In the absence of any reli¬ 
able evidence on behalf of the pro^- 
cution as to the circumstances in which 
the offence was committed it seems to 
me that the brief statement made byl 
the appellant is, by itself not sufficient 
to support a conviction even of culpable 
homicide. 

I would accordingly give him the be¬ 
nefit of the doubt and accepting the 
api>eal acquit him. 

Currie, J. —I agree. 

K.S. Appeal ac cepted. 

4. A I B 1926 Lab 2-3=91 I 0 70=27 Cr L J 

33=6 Lab 463. 
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Addison and Bhide, JJ. 

Chain Singh —Plaintiff—Ajjpellanfc. 

V. 

Maghar Singh and another — Defen¬ 
dants—Respondents. 

First Appeal No. 1133 of 1926, De- 
3 ided on 13th February 1933, from de- 
3 r 60 of Ssnior Sub-Judge, Lyallpur, D/- 
I5th February 1926, * . 

Hindu Law — Widow — AUenatjon—Hus* 
iand dying tenant of granted lands—Widow 
icquiring proprietary interest by payment of 
Instalments—Payment not out of husband s 
!state—Properly is widow’s self-acquired one 
tnd her alienation cannot be challenged. 

A was given some land by way of a ® 

■rant in the year 1900. Hie statue 
,1 a tenant till his death. Hie widow acquired 
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the status of a proprietor in 1912 by payment of 
the necessary instalments according to the con¬ 
ditions of the grant and she alienated the pro¬ 
perty some years afterwards and it was not prov¬ 
ed that the instalments were paid out of the in¬ 
come of the property of A : 

Held : that the property was the self-acquisi¬ 
tion of the widow and the alienation could not 
be challenged by reversioners A I H 1932 Lah 
144, ; AIR 1982 LaH 444, Foil. 

LP 901 0 2] 

D. C. Ralli —for Appellant. 

Mehr Chand Mahajan — for Respon¬ 
dents. 

BJiide, J .—Civil Appels Nos. 1133 
and 2625 of 1926, arise out of two 
%uits of a similar character which were 
tried and disposed of together by the 
trial Court. Chain Singh who was the 
plaintiff in both the cases, sued for a 
declaration that certain alienations^ of 
land made by a widow named Mt. Bisso 
shall not affect his reversionary rights 
on the death of the widow. The suits 
have been dismissed by the Court below 
on the finding that the land in dispute 
was acquired by Mt. Bisso herself and 
the plaintiff had no locus standi to 
challenge the alienations. From this 
decision the plaintiff has preferred the 
present appeals. 

There were several issues framed in 
these suits; but the learned counsel for 
the appellant lias confined his argument 
to the finding of the trial Court on one 
point only, viz., that the land in dis¬ 
pute was acquired by Mt. Bisso herself. 
Tfie material facts bearing on this point 
are briefly as follows: Budha Singh, 
husband of Mt. Bisso, was given some 
land in the colony area in the Lyallpur 
District by way of a yeoman’s grant 
in the year 1900. His status remained 
that of a tenant till his death. His 
widow Mt. Bisso acquired the status of 
a proprietor in 1912 by payment of 
the necessary instalments according to 
the conditions of.the grant and the 
alienations in dispute were made some 
years afterwards. In the Court below 
it was alleged that the instalments were 
paid out of the income of the property 
of Budha Singh, but no evidence was 
produced during the course of the trial 
in support of the allegation. The ap¬ 
pellant sought to rely on an admission 
said to have been made by Mt. Bisso 
in another ^se to the effect tl^t the 
instalments were paid out of the income 
of the property of her husband. But 
the statement was neither poit to Mt. 
^sso nor proved in the present case. 
The only question which need therefore 
be considered is, whether the property 
can be held to be that of Budha Singh 
although the instalments Vere paid and 


the proprietary rights were actually ac¬ 
quired by Mt. Bisso. The learnedcoun- 
sel for the appellant ar^ed that the 
acquisition made by a widow becomes 
an “accretion” to the husband’s estate. 
But he was unable to cite any authority 
in support of his contention except, 
A. /. R. 1932 Lah. 144. The facts of 
that case are however distinguishable 
as on the death of the original grantee 
in that case, liis son had paid an in¬ 
stalment and an order had been re¬ 
corded stating that proprietary rights 
had been conditionally conferred upon 
him and that no malikana would be 
taken from him. It was after the 
death of the son that some ^ more in¬ 
stalments were paid by his tvidows and 
the purchase was completed. The case 
thus appears to have been decided on 
its peculiar facts. The facts of the 
present case seem to be on all fours 
with those in Sardar Ali Shah v. Ghene 
Shah (1), in which the property in dis¬ 
pute was held to be “self acquired” in 
the hands of a widow in similar cir¬ 
cumstances. A similar view has been 
taken in some earlier rulings of the 
Punjab Chief Court and this Court, 
which have been referred to in that 
ruling. I am unable to find any good 
ground for taking a different view in 
the present case. 

The appellant liad relied on a custom 
enabling him to challenge even an ali¬ 
enation of self-acquired property by 
the widow; but the * learned counsel 
for the appellant confessed his inabi¬ 
lity to support this plea on the evidence 
as it stands on the record. I would 
accordingly dismiss both the appeals 
with costs. 

Addison, /.—I agree. 

m . r , di&misse^ 

1. AIR 1932 Lah 444=142 I C 847=13Lah820". 
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Addison and Agha Haidar, JJ. 

ML C/iampa—Plaintiff—Appellant. 

V. 

Official Receiver, Karachi and others 
—Defendants—Respondents. 

First Appeal No. 770 of 1927, Deci¬ 
ded on 20th June 1933, from decree of 
First Class Sub-Judge, Delhi, D/- 7th 
February 1927. 

(a) Hindu Law—Joint family — Manager of 
joint family butineift hat implied authority 
to contract debt for such businett. 

Where a family carries on a business or profes¬ 
sion, and maintains itself by means of it, the 
member who manages it for the family has ah 
implied authority to contract debts for its pur¬ 
poses, and the creditor is not bound to inquire 
into the purpose of tbe’debt in order to bind the 
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wliole family thereby, because that power is neces¬ 
sary for the existence of the family : Case law 
referred. [P 903 C 1] 

(b) Hindu Law — Joint family business — 
Debts due to fall of rate of exchange and 
other extraneous causes and consequent in¬ 
solvency—Whole property is liable for debts 
including shares of minors and right of widow 
for maintenance should be postponed to pay¬ 
ment of debts—Hindu Law—Maintenance. 

Where a joint family trading business has been 
adjudicated insolvent and its debts are due to the 
fall of the rate of exchange and other extrane¬ 
ous causes, the whole property of the family can 
be sold in order to pay off these debts, and the 
shares of the minor co-parceners are also liable, 
while the right of widow to maintenance and re¬ 
sidence must be postponed to the payment of 
these debts. tP 904 C 1] 

(c) Civil P. C. (1908), O. 1, R. 3 — Adjudi¬ 
cation of joint family business as insolvent 
and property vesting in Official Assignee- 
Suit against Official Assignee by widow hav¬ 
ing right of maintenance challenging neces¬ 
sity for incurring debts—Creditors are also 
necessary party and permission of insolvency 
Court is necessary for such suit—Provincial 
Insolvency Act (1920), S. 28 (2)—Hindu Law 
—Widow. 

Where a joint family business is adjudged in¬ 
solvent and the properties vest in the Official 
Assignee and a widow who has a right of main¬ 
tenance sues the Official Assignee to enforce her 
right in the property in his hands by challenging 
the necessity for incurring thedebts, the creditors 
arc also necessary parties. And such a suit lies 
only with the permission of the insolvency Court: 
AIR 1919 Sind 42, Rel on. [P 904 C 1] 

(d) Hindu Law — Widow — Right of main¬ 
tenance—Family property is not liable in ab¬ 
sence of charge. 

Unless there is a charge the family property is 
in DO way liable for widow’s maintenance. In 
fact without a charge, widow’s right is one of an 
indefinite character which is enforceable only 
like any other liability : AIR 1924 All 40 and 
AIR 1930 Lah 708, Dist. [P 905 C Ij 

(e) Hindu Law — Maintenance — Claim is 
provable in insolvency—Provincial Insolvency 
Act (1920), S. 34. 

A claim for maintenance or residence is cap¬ 
able of valuation as much as an annuity which is 
admittedly provable in insolvency. [P 905 O 1, 2] 

Kishan Dayal —for Appellant. 

Har Gopal and Bhagtoan Das —for Res¬ 
pondents. 

AdcUson, J -—The following pedigree 
table is necessary: 

Mutsaddi Lal=widow Mt. Champa 

I plaintiff 


Chandu Lai Nandu Lai Biri Mai 
I died in 1917. minor de- 

Banarsi Das fondant 2. 

minor defendant 3. 

Defendant 1 is the Official Assignee, 
Karachi. This family carried on an 
ancestral family business by the name 
Mul Chand-Mutsaddi Lai: Chandu Lai 
was for a long time the manager there¬ 


of. The firm was adjudicated insolvent 
in Karachi in the year 1922. Tliis suit 
has been brought by Mt. Champa as 
the widow of Chandu Lai’s father and 
her claim is for recovery of mainten¬ 
ance for three years before suit as 
well as for a sum to be fixed for her 
future maintenance and made a charge- 
on the estate. She also claims a de¬ 
claration that she is entitled to continue 
to reside in the family dwelling house 
at Delhi. 


The Official Assignee pleaded that 
the liquidation of the debts incurred in 
due course of the ancestral business of 
the family left nothing out of the estate 
against which the plaintiff could enforce 
her rights, those rights not taking pre¬ 
cedence over such debts. He also 
pleaded that the suit could not proceed 
without the sanction of the Insolvency 
Court at I^rachi and that mamtenance 
could not be recovered in a suit against 
the Official Assignee. The trial Judge 
held that the bringing of the suit re¬ 
quired the leave of the Insolvency Court 
and tliat it was therefore incompetent. 
He further held that the creditors were 
necessary parties as the question bet¬ 
ween them and the widow was, whether 
the debts were incurred for famuy 
necessity, and for this purpose the Offi¬ 
cial Assignee did not represent the 
creditors. He also held that the f^ure 
of the business was due to Chandu 
Lai's negligence of it and the abnorm^ 
fall in the price of the goods stocked 
owing to a fall in the exch^ge rate. 
He then -went on to say that the Otticial 
Assignee had not proved the object or 
purpose for which each debt was r^sed, 
while the plaintiff had not been able to 
show that they were conttacted for 
immoral purposes. On these findings 
he dismissed the suit with costs, and 
plaintiff has appealed. 

It seems to me that this appeal can 
be decided on the question as towhetl^ 
the debts were incurred for famUy 
necessity. The evidence cl^ly estob- 
lishes that the family business failed 
because the faU in the rate of exchange 
caused a SQo/o reduction in the pnee 
of the goods stocked while for oth^ 
reasons the value of the goods feU 
further. There is no evident on wMcft 
the Judge was jusdfied m J^^lding that 

the failure was partly due 

I^’s neglect in looking after the bua 

ness. There is some general eviden^ 

of his debauchery which, 

is false. All that is establ^^ from 

the books is t^t he was tokmg^ 

or so a month out of the 

his Uving expenses: and at tne sku" 
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lime he was giving Rs. 300 to the plaintiff 
for her living expenses. The firm was 
a big one and these figures show that 
the family was living on a very mode¬ 
rate scale and that Chandu Lai was 
not even extravagant. It is therefore 
established on the record that the family 
business failed owing to a heavy fall 
in the price of goods by reason of the 
rate of the exchange changing and 
other causes. It must therefore be held 
that the debts were incurred in the 
ordinary course of the family business 
by the manager. 

This finding is sufficient to dispose of 
the case. In Raehiuiathji Tamchand 
V. Bank of Bombay (1), it was held 
that the rule of Hindu law that debts 
contracted by a managing member of 
a joint family are binding on other 
members only when they are for a 
family purpose is subject to at least one 
important exception. Where a family 
carries on a business or profession, and 
maintains itself by means of it, the 
member who manages it for the family 
has an implied authority to contract 
debts for its purposes, and the creditor 
is not bound to inquire into the pur¬ 
pose of the debt in order to bind the 
whole family thereby, because that 
i power is necessary for the existence of 
nhe family. Their Lordships of the Privy 
Council in Ramkrishna Murafi v. Ratan 
Chand (2), held that a mortgage of 
property of the joint family for the 
purpose of discharging debts incurred 
in carrying on the business is binding 
upon the joint family including minor 
members, if the mortgagee, acting 
honestly and with due caution, has 
made reasonable inquiries which led 
him to believe that there was a real 
necessity so to borrow and it is not 
necessary for him to see that no part 
of the money is applied in discharging 
debts due to speculative transactions. 

Their Lordships again held in Niarmt 
Ral V. Din Dayal (3) that where the 
managing member of a joint Hindu 
family sold part of the joint property 
for the full value and applied part of 
it to discharge debts incurred in card¬ 
ing on business to which the joint 
family had succeeded, and invested the 
halance in the business, the manager had 
authority to raise the money, not only 
to discharge debts arising out of the 
family business, but to obtain money 
needed to carry it on. It was for him 

1. (1909) 84 Bom 72=2 I 0 178^ 
a. A I B 1981 P C 186=182 I C 618=58 IA ITS 
=58 AU 190 (P C). 

;8. A I B 1927 P 0 121=101 I 0 878=54 I A 211 
=8 Lah 697 (P 0). 


to decide whether the money should be 
raised by mortgage or sale, and whe¬ 
ther it was better to raise money to 
continue the business or to close it 
down. It was not for the lender or 
purchaser to go into questions of tliat 
kind. The Madras High Court in 
Official Receiver v. Ramchandrappa {^) 
has held that in a Hindu joint trad¬ 
ing family, where there are one or more 
minor members and the manager is 
not the father, and the adult mem¬ 
bers, including the manager, 
have been adjudicated insolvents, the 
power of the manager to dispose of 
joint family property for debts incurred 
for trading purposes, passes to and 
becomes exercisable by, the Official 
Receiver, so as to bind the minor’s 
shares. The matter is well expressed 
•on p. 398, Edn. 9 of Mayne’s Hindu 
Law: 


On the other hand, the nsanager of a trading 
family has wider powers than those of the manager 
of a non-trading family. There is no deviation 
from the fundamental principle that what is done 
must be for the benefit or necessities of the family, 
but acts such as the incurring of debts and 
drawing of negotiable instruments are necessities 
to a trading family, while they would not be to a 
non-trading family. Evea where the debts in fact 
are incurred merely for the personal purposes of 
the manager, they will bind the family if they are 
within the ostensible authority of the manager 
as conducting the family business. So it is that 
those who deal with him and to whom he in¬ 
curs debts are not put upon inquiry as to whe¬ 
ther the debts were incurred for the benefit or 
necessities of the family, so long as they are in¬ 
cidental to the family business." 


At p. 260 of Mulla’s Principles of 
Hindu Law, Edn. 7, it is said that the 
manager of a joint family has an im¬ 
plied authority to contract debts and 
pledge the credit and property of the 
family for the ordinary purposes of the 
family business. Such debts, ifincurred 
in the ordinary course of business, are 
binding on the family property includ¬ 
ing the interest of the minor co-par¬ 
ceners therein. But the manager alone 
has such authority. In Gour’s Hindu 
Law, Edn. 2, at p. 778, it is said 
that where the liabolity is incurred by 
the manager of a joint family business 
in the ordinary course of that busi¬ 
ness, the creditor or the alienee is not 
bound to inqmre whether the liability 
is incurred for legal necessity or for 
the benefit of the family. Again, at 
p. 560, the same author says: So 
again the widow must subordinate her 
right of residence to a transfer by 
whomsoever made for a family neces- 
sity: So the house must,go with the 

4. AIB1929M;ad^ 166=114 IC 846=52 MtA 
246, 


901 Lahore Mt. Champa v. Official Eeceiveb, Kakachi (Addison, J.) 1933 


rest of the family assets on the mana¬ 
ger’s insolvency clue to losses incurred 
in a family business. 

The Jaw is therefore not ambiguous. 
In the present case it is the family 
trading business which lias been adjudi¬ 
cated insolvents^. Its debts were due 
to tlie fall of the rate of exchange and 
otlicr extraneous causes. The whole 
property of the family therefore can be 
solcl in order to pay off these debts, 
and the shares of the minor co¬ 
parceners arc also liable, while the right 
of the widow to maintenance and re¬ 
sidence must be postponed to the pay¬ 
ment of these debts. This finding is 
sufficient by itself to dispose of this 
appeal. The trial Judge has said that 
the Official Assignee has not proved 
beyond doubt that nothing is likely to 
be left from the estate after the pay¬ 
ment of his liabilities, but it was men¬ 
tioned at the Bar that the secured 
creditors have sold the property mort¬ 
gaged with them while the Official Assi¬ 
gnee has declared a final dividend in 
respect of the unsecured creditors. 
This means that all the property lias 
been disposed of and obviously in 
these circumstances there can be no 
decree without impleading the trans¬ 
ferees. 

I also agree with the finding of the 
trial Judge that the creditors are neces¬ 
sary parties in a suit of this nature and 
that, though the Official Assignee re¬ 
presents, for most purposes, the general 
body of the creditors, he would not do 
so in a case like the present as the 
question which arises to be decided is 
that of family necessity in the case of 
jeach debt.. This is a circumstance 
which is of no concern to the Official 
Assignee. He is only concerned ivith 
the amount of the debt of the cre¬ 
ditors not with the question whether it 
was raised for family necessity. It was 
held in LOkUis Dreyfus & Co. v. Jcui 
Majwtned (5), by the Sindh Judicial 
Commissioner’s Court that there is 
authority for holding tliat a trustee in 
bankruptcy and the bankrupt are pri¬ 
vies, but there is no authority for 
holding thaP the trustee in bankruptcy 
and the creditors of the estate are 
privies. The mere fact that the Official 
Receiver takes the estate for the bene¬ 
fit of the creditors is not enough to 
bring about tliis relationship. This 
seems to me to be the correct position. 
:In any case it is certain that the 
Official Assignee does not represent the 
secured cr€<htors with whom a very 

large portion of the estate has beep 

^ __- _ _ _ _^ 

6. A IR 1919 Sind 42=49 I C 421=12 S li R 61. 


mortgaged and who have sold the mort¬ 
gaged property in execution of decrees 
obtained by them. Chandu Lai, 
(P. W. 8), establishes that the property 
had been mortgaged to the extent of 
3' lacs of rupees or more. The property- 
mortgaged with them certainly docs not 
vest in the Official Receiver. What the 
widow is trying to do is to get a charge 
upon a portion of the property of the 
family. How can that be done without 
the secured creditors who are not re¬ 
presented by the Official Receiver and 
who have sold a large portion of the 
property belonging to the family in 
execution of their decree ? The suit 
was misconceived and was properly dis¬ 
missed. Further, the decision of the 
Court below that the suit only lay with 
the permission of the Insolvency Court, 
Karachi, is, in my opinon, correct. 
S. 28 (2), Insolvency Act, runs as fol¬ 
lows : 

“ On the making of an order of adjudicatioa 
the whole of the property of the insolvent ehalll 
vest in the Court or in a Receiver as hereinafter 
provided; and shall become divisible among the- 
creditors, and thereafter, except as provided by 
this Act, no creditor to whom the insolvent is 
indebted in respect of any debt provable under 
this Act shall during the pendency of the insol¬ 
vency proceedings have any remedy against tha 
property of tbe insolvent in respect of the debt„ 
or commence any suit or other legal proceeding, 
except with the leave of the Court and on such 
terms as the Court may impose.” 

This has to be read with S. 34 (2); 
of the same Act which runs as follows: 

“ Save as provided by sub-S, (1), all debts andJ 
liabilities, present or future, certain or contin¬ 
gent, to which tbe debtor is subject when he ie- 
adjudged an insolvent, or to which he may be¬ 
come subject before his discharge by reason ^ 
any obligation incurred before the date of such* 
adjudication, shall be deemed to be debts prov¬ 
able under this Act.” 

It will be seen that these \yords are 
very wide and include all liability^ pre* 
sent or future, certain or contingent,, 
to which the debtor is subject when he 
is adjudged an insolvent. The famuy 
firm was adjucated insolvent and the 
members thereof were personally liable 
at the time for the widow’s i^mten- 
ance. The property was not liable as^ 
there was no charge upon. the estate. 
This may be done by decr^ of a Court 
or by agreement or by will, but until 

it is done she has only a claim to obtain a. 

charge which may be defeated for ■variou& 
reasons—see in this connexion para. 5b^ 
of Mulla’s Hindu Law. The argument 
on behalf of the appellant was th^ 
leave of the Insolvency Court was 
necessairy as the right of 
claim maintenance -was a right ag^ 

S^estate and was thus distinguishable 
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from the rights -of the creditors. This 
seems to me to beg the question; for 
she has only an inchoate right against 
the estate until the estate has been 
charged therewith. She may never at¬ 
tempt to get a charge on the estate, 
but be content with the payment of 
money to her by the members of the 
family. Unless there is a charge the 
family property is in no way liable for 
her maintenance. In fact without a 
charge, the widow’s right is one of an 
indefinite character which is enforceable 
only like any other liability. Such 
authorities, therefore, as Maharana 
Kiinwar v. E. V. David (6)and^. /. R, 
1930 Lah. 708 are not in point. 

The learned counsel for the appellant 
put tMs in another way. He said that 
she did not claim through the insolv'ent 
and that her claim was for part of the 
ownership of the property. She was 
not a secured creditor, but wanted to 
be made a secured creditor. This argu¬ 
ment appears to me to be against him 
and to imply that his client is at pre¬ 
sent, until a charge is obtained, an 
unsecured creditor. The learned coun¬ 
sel for the appellants also relied on 
Linton v. Linton (7), where it was held 
that future weekly or monthly payments 
of alimony, payable by a husband by 
virtue of an order of the Divorce Court 
were not capable of valuation and were 
not a debt or liability within the mean¬ 
ing of S. 37, Bankruptcy Act, 1883. 
The reasons for this decision are given 
at p. 245 of the report as follows: 

“The power is given in consideration of the 
husband’s ability to pay, irrespectively of bis 
having any realized property, and it is a power to 
make him pay out of bis earnings by means of 
his own personal exertions. That shows what 
this kind of alimony was intended to be by the 
legislature'. A man’s personal earnings after bie 
bankruptcy do not go to bis creditors : be keeps 
them himself notwithstanding his bankruptcy. 
He is as well able to pay alimony of this kind 
after bis bankruptcy as before.” 

The case however of a widow in 
Hindu law is totally different. She is 
not asking that money be paid to her 
out of personal earning, but that the 
estate be charged. In the English case 
it was pointed out that the claim for 
alimony had to be metout of the personal 
earnings of the person against whom 
the order was made and had nothing 
to do with-his property. There is there¬ 
fore no analogy between that case and 
the present case. I also consider that 
a claim for maintenance or residence is 
capable of valuation as much as an 

G. AIR 1924 All 40=77 I C 57=46 AU 16. 
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annuity which is admittedly provable in 
insolvency. It follows that the widow’s 
right of residence arid maintenance was 
a liability, present and future, to which 
the insolvent firm was subject when it 
was adju^catcd insolvent. The position 
of the widow, therefore in this respect 
is no Iiigher than that of a creditor and 
it follows that she should have obtained 
the leave of the Insolvency Court be¬ 
fore bringing the present suit. For the 
reasons given I would dismiss the ap¬ 
peal with costs. The Court below will 
see that the court-fees are collected irt 
the usual way. 

Agha Haidar, J —I agree. 

K.s. Apjieal dismissed^ 
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Addison and Agha Haidar, JJ. 

Ghulam Mohammad —Defendant—Ap*- 
pellant. 

V. 

Abdul Rashid —Plaintiff—Respondent. 

First Appeal No. 563 of 1928, Deci¬ 
ded on 31st January 1933, from decree 
of First Glass Sub-Judge, Lahore, D/- 
23rd January 1928. 

(a) Practice—Pleadings—Court should in¬ 
sist on proper pleadings or otherwise reject, 
them. 

The Judges should pay attention to the plead¬ 
ings which are filed in their Courts and call upoa- 
counsel for the parties to conform to the rules 
and requirements of the law by putting in pro¬ 
perly and scientifically drafted pleadings and, in. 
case of non*compliaDco reject them forthwith. 

CP 907 0 23‘ 

(b) Court-fee—Fixation cannot be made oF 
compromise. 

A Court of justice cannot settle the question of 
court-fee by a compromise. Either a particular- 
amount of court-fee is due or it is not, but there- 
cannot be any questi^ of compromise between 
the parties and the Court on the subject in tb&- 
absence of anyone representing the fiscal autho¬ 
rities. LP 908 0 IJ 

(c) Mahomedan Law—Sajjadanasbin—Suc¬ 
cession to — Principles governing usage— 
Nomination and formal election is more pro¬ 
bable than pure election. 

In determing the usage regarding the succes¬ 
sion to the oflBce of Sajjadanasbin, one should! 
approach the subject from the point of Sufism, 
its doctrines and its teachings and should not. 
allow himself to be influenced by practices of' 
certain modern institutions the head of which is- 
appointed by election and counting of votes. 
According to these doctrines nomination by the> 
existing Sajjadanasbin, of his successor and. 
formal approval by election of tbe same person, 
by the followers is more probable than pure elec¬ 
tion without previous nomination. [P'908 0 1] 

(d) Mahomedan Law—Sajjadanasbin—Mere- 
conviction under Arms Act is not bar, 

A conviction under Anns Act, standing by itself,, 
is a mere technical matter which does not in 
' any way involve moral turpitude, so as to dis- 
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entitle a person £rom being appointed a Sajjada* 
nasbin. [P 909 C 2; P 910 C 11 

Mehar Chanel Mahajan and Moham¬ 
mad Amin Syed—io'c Appellant. 

J. G. Sethz, M. L. Sethi and Zahoor- 
uddin —for Respondent. 

Agha l-ltfiidar, J .—This appeal arises 
out of a suit brought by the plaintiff 
as mutwalli and Sajjadanashiii for the 
possession of a certain shrine together 
^vith lands and buildings attached there¬ 
to situate at mauza Begampur in the 
tahsil and district of Lahore. The trial 
Court has decreed the plaintiff’s siut 
and the defendant has come up to 
this Court in appeal. The words mut¬ 
walli and sajjadanashin seem to have 
been used throughout the case^ and 
in the arguments before us as inter¬ 
changeable expressions. 

In the village of Begampura which 
is close to village Beghbanpura, a su¬ 
burb of Lahore, there is the mauso¬ 
leum of a Mohammadan saint known as 
the shrine of Hazarat Khwaja Khawin 
Mahmud, popularly designated, out of 
respect as Hazarat Eshan (Their Pre¬ 
sence) . There is mention of this shrme 
in a book entitled “Lahore: Its history, 
architectural remains and antiquities,” 
(1892 edition), by the late Khan Ba¬ 
hadur Syad Mohammad Latif, extra 
Judicial Assistant Commissioner, Gur- 
daspur. Fellow, Punjab University and 
member of the Bengal Asiatic Society. 
The following passage, which occurs 
at p. 139 of the book, may appropriate¬ 
ly be quoted here: 

" The high dome of this mausoleum is to the 
west of Begampura on the road to Shalimar. 
According to Kitab-i-Rizwani, Khwaja Mahmud 
Mias Hazrat Eshan was a native of Bukhara. Ho 
received his education in the Royal College, and 
became an accomplished scholar. The fame of 
his piety and devotion reached far and wide, and 
he made thousands of disciples in Herat, Cabul 
.and Candhar. He came to Kashmir in Akbar s 
time, and Jahangir, his successor, took him to 
Agra. In the time of Shah Jahan he lived at 
Lahore. That Emperor, on his accession to the 
tbrono, prssonted bied with a lakh of gold ta as, 
with which he laid out a 6ne garden^ The pre¬ 
sent mausoleum was built by him in his ^ ® 
time. Wazir Khan, the Minister of Sha^h Jahan, 
held him in great esteem, and it is said his prayer 
•cured Nur Jahan of a dangerous illness. 
the Viceroyalty of Nawab Khan Bahadur Khan, 
who lived at Begampura, the mausoleum was m 
■the height of its popularity. The Ulemas as¬ 
sembled here every week, and bread was distri¬ 
buted to the poor and needy, each man getting a 
rupee in cash besides. There were Tasbi Khanas, 
or bouses of worship, and the now forsaken mos* 
•ques were resorted to by multitudes of peo^e 
who performed prayers in them, but during the 
ascendancy cf the Sikhs all these institutions 
■were neglected. The pulpit from which Khwaja 
Mahmud used to preaoh in the mosque BtiU 


exists. He was a contemporary of Mian Mir and 
used to hold religious discourses with him.” 

It appears that the shrine had been 
neglected for many years past and there 
was no one to look after it. One Syed 
Mir Jan, who, according to the evidence 
on the record, had been living in a 
mosque somewhere in Lahore, took 
charge of the shrine some time during 
the closing years of the last century. 
On- the 22nd August 1899, the Punjab 
Government, with the sanction of me 
Government of India, granted to this 
shrine 93 kanals 1 maria of land 
entered at khata No. 27 situate at 
Mauza Begampura. Part of this land 
was subsequently acquired by the Go¬ 
vernment for the construction of the 
Mechanical College, Moghalpura. There 
are some other lands too which ap¬ 
pertain to the shrine. Apart from these 
lands there is a mosque, a well, a 
tank, a zenankhana, (ladies* apartment) 
and a few cells attached to the shrine, 
all known under the comprehensive 
name of Khanqah Hazrat Eshan. Syed 
Mir Jan, who combined m his per^n 
the offices of both a mutwMU and baj- 
jadanashin, attracted by his piety ana 
devotion a number of Mohammadans 
of the locality to himself and to tae 
shrine which he served. He died on 
13th November 1901. Accordmg 
to the evidence led by the plaintiff 
Syed Mir Jan had expressed a w^n 
during his lifetime that, on his d^th, 
the holy office, which he had held, 
should devolve upon his 

Kamal Din. Consequent^', on the d^th 

of Syed Mir Jan, Sain Kairial Dm sue 
ceeded to him and began .to 

jadanashin. The and 

dant, who are both closely related to 

each other, are the disciples of Syed 

^^n^^he year 1909 one Hakim Mi 
aopeared on the scene and contested 
fhe^tle of Sain Kamal Dm to act 
as a mutwalU and for a time succeeded 
in ousting Sain Kama! Dm t^ 

shrine. Eventually however ^ 

was reinstated and the trouble tl^t 
had arisen came to an ^tid. In t^ 
the year 1912, it app^s, tl^t 
disputes arose betw^n Ka^ Din 

and a lady caUed Bibi Jan, the sister 
of the late Syed Mir who had 

been living during all these 
the aforesaid Zena^hana 
the shrine. number of 
and persons mterested tn 
took her side 

appli- 



1933 Ghulam Mohammad v. Abdul Bashid (Agha Haidar, J.) Lahore 907 


cations were addressed to the authori¬ 
ties and Abdul Rashid, plaintiff, signed 
three of these applications, stating that 
‘Sain Kamal Din was unfit to hold the 
office of the mutwalU and that Ghulam 
Mohammad may be appointed in his 
place. I 'This crisis terminated with the 
order dated the 13th January 1913, 
when the Deputy Commissioner, Lahore, 
directed that Sain Kamal Din, should 
be maintained in the office of the mut- 
Walli. For a nuber of years after¬ 
wards, Sain Kamal Din managed the 
affairs of the Khanqah and there can¬ 
not be any manner of doubt that Abdul 
Rashid made liimself useful to Sain 
Kamal Din in the management of the 
institution and won his confidence. On 
11th November 1919, Sain Kamal Din, 
who was becoming old and infirm, exe¬ 
cuted a registered power of attorney. Ex. 
P/2, in favour of the plaintiff. In this 
document Abdul Rashid is descirbed as 
a very honest, intelligent andable murid 
(disciple) of Hazrat Shah Sahib (mean¬ 
ing thereby the late Syed Mir Jan) 
who had been managing the shrine and 
rendering services to it for a long time. 
Finally, on 1st March 1923, Sain Ka¬ 
mal Din executed his last will and 
and testament, Ex. P/3, in favour of 
Abdul Rashid wherein he is described 
as “a very honest, service-rendering, 
obedient, prayerful and well-behaved” 
person who has been serving the sh¬ 
rine and managing the properties at¬ 
tached thereto. 

The will provides that, after the 
death of the testator, Abdul Rashid 
shall be the mutwalli and take posses¬ 
sion of the entire property including 
lands, houses, mosque, etc. It lays down 
that “if hereafter any one brings any 
sort of claim in respect of this will 
oir against Abdul Rashid legatee for the 
office of mutwalli, it shall be false.” 
The testator further affirms that he was 
very much pleased with the legatee 
on account of his services. There is 
a recital that the will appointing one 
Syed Wall Shah as mutwalli of the 
shrine is hereby cancelled. Sain Kamal 
Din, who, at the time of the execution 
of this will, was 65 years old lived 
on for some eighteen months and died 
at Multan on 7th September 1924. The 
plaintiff’s case is that, <ai the occasion 
of the Chehlam (fortieth day ceremony) 
of Sain Kamal Din, which took place 
on 16th October 1924, and in defer¬ 
ence to the wishes of the late Sain 
Kamal Din he was duly installed as the 
mutwalli and sajjadanshin of the Khan¬ 
qah by a large concourse of people, 
consisting of Murids, devotees andwor- 


sliippers who all testified to his ap¬ 
pointment by signing the mahzarnama. 
Ex. P/4, recording lus installation and 
that thereupon he assumed charge of 
the position of mutwalU and sajjadana- 
shin and for some time managed the 
property and performed the duties of 
his office. Trouble, however, soon arose 
and a petition dated the 10th January 
1925, was made to the Executive autho¬ 
rities by a number of persons includ¬ 
ing some of the Makhdums of Multan, 
stating that Ghulam Mohammad defen¬ 
dant had been duly appointed as suc¬ 
cessor to Sain Kamal Din by the fol¬ 
lowers and beUvers who reside at Mul¬ 
tan and that Abdul Rashid had no right 
to the office. The Deputy Commissioner 
called upon the Tahsildar tO' submit a 
report and, finally, on 14th April 1925, 
put Ghulam Mohammad in charge of the 
shrine and the lands appertaining there¬ 
to, directing Abdul Rashid to seek his 
remedy in a civil Court. Hence the pre¬ 
sent suit. 

The written statement is a hopelessly 
incompetent and confused document. It 
is surprising that any lawyer who has 
received even the most elementary le¬ 
gal training should have drafted it. I 
sometimes wonder why Subordinate 
Judges do not pay any attention to the 
pleadings which are filed in their Courts 
and do not call upon counsel for the 
parties to conform to the rules and re¬ 
quirements of the law by putting in 
proi>erly and scientifically drafted plead¬ 
ings and, in case of non-compliance do 
not reject them forthwith. The case 
for the defendant, as I have been able 
to understand it, is that the plaintiff 
was not the murid (disciple) of Syed 
Mir Jan, that he used to act merely as 
the Mukhtar of Sain Kamal Din de¬ 
ceased, that the power of attorney Ex. 
P/2 in his favour had been revoked by 
SainJCaTinal Din while he was in life, t-hat 
the will. Ex. P-3, was a spurious do¬ 
cument and, if executed at all by Sain 
Kamal Din, the testator was not, at 
the time of its execution, of a sound 
and disposing mind, and that, in any 
case, Sain Kamal Din had no power to 
appoint his successor. The Mahzar¬ 
nama Ex. P-4, mentioned above is 
described as a fictitious document:- and 
a merely got-up affair. The defendant 
claimed that he was the Khalifa of the 
late Syed Mir Jan and was in every 
way a fit and proper person to be ap¬ 
pointed as the mutwalli of the shrine and 
that he was, in fact, so appointed by the 
general body of murids (disciples) and 
worshippers*^ after the death of Sain 
Kamal Din at the Dastarbandi cere- 
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mony (investiture of turban in token 
of the succession). There are other 
reckless and baseless accusations made 
against the plaintiff which need not be 
noticed. A number of issues were fram¬ 
ed by the trial Judge, whose findings 
on all of them are in favour of the 
plaintiff. In the beginning of the judg¬ 
ment, however, at p. 162 of the paper 
book, there is an amazing sentence as 
regards the question of Court fee. The 
trial Judge observes as follows: 

“ His (defendant’s) plea as to court-fee was 
eventually settled by me by a sort of compromise 
on 2nd August 1927,” 

I do not understand how a Court or 
Justice can settle the question of Court 
fee by a compromise. Either a parti¬ 
cular amount of Court fee is due or it 
is not, but there cannot be any ques^tion 
of a compromise between the parties 
and the Court on the subject in the 
absence of any one representing the 
fiscal authorities. The question of suc¬ 
cession to the office of sajjadanashin 
and mutwalli is usually determined by 
the direct evidence of an old document, 
if any such document exists, ^ laying 
down the rule of succession which must 
be adhered to. In the absence of any 
such document the general rule is to 
ascertain what is the usage of a parti¬ 
cular reUgious institution and the suc¬ 
cession would be governed by such as¬ 
certained usage. There are provisions 
in the Mahomedan Law about the rule 
of succession to the office of a mutwalli, 
but the parties to this litigation are 
both agreed that the present case is 
governed by custom and not by Ma¬ 
homedan Law. According to the plain¬ 
tiff, the existing sajjadanashin nominates 
*his successor in his lifetime and, on his 
death, the murids and worsliippers of 
the shrine and other Mutaqids 
lievers) assemble and elect form^y^the 
new mutwalli and duly instal him into 
the office in accordance \vith the wishes 
of the last sajjadanashin. According to 
the defendant, the sajjadanashin has 
no right to nominate his successor, an 
the succession depends entirely upon 
the rule of election when the general 
body of murids, worshippers, 
etc., assemble and elect a suitable pe 

son as sajjadanashin. , 

In determining the u^ge regard¬ 
ing the succession to the office of a saj¬ 
jadanashin, one should approach the 
subject from the point of view oi 
Sufism, its doctrines and its teachings 
and should not allow himself _ to be in¬ 
fluenced by practices of cerUm rnodem 
institutions, the head of ■^jjjuch is ap¬ 
pointed by election and counting ot 
votes. Sufism may be generally des¬ 


cribed as the process of purifying the 
human mind, by curing it of its baser 
passions, under the guidance of a spin-, 
tual preceptor. It is a process^ of self- 
discipline and self-control which leads 
a man to “the right path” (tarikat); 
And, while dealing with the office of 
sajjadanashin, one should remember 
that Sufism, as we see it to-day, is a 
relic of a bygone age, the age of faith 
when those who yearned for “higher - 
things’’ betook themselves to a cloister¬ 
ed life of asceticism and meditation 
and sat at the feet a holy man who 
initiated them into the mysteries of 
“cleansing”, i. e., self-purification and 
guided them along the “true path. 

At this point it would not be out of 
place to refer to the case of Vidya 

Var^uthi v. Balusami Ayyar ^ 

which at p. 850 (of 44 Mad.), the 
Right Honourable Mr. Am^r Aii, has 
quoted from his judgment in the 
reported as Piran v. Abdool Karim (2),. 
the following passages which may now 
be considered as classical and whicrr 
succinctly deal with Sufism and with 
the question of the appomtment ot a 

sajjadanashin: . . . •* . 

“ The Sajjadanashin has certain spiritual innc 
tions to perform. He is not only a Muttawalu 

but also a spiritual preceptor. 

of the durgah where his ancestor is buned. and 

in him is supposed to continue the spiritual line 

(silsila). As is well-known, these 

tombs of celebrated dervishes, who j^*® 

time were regarded as saints. Some of ^Jl®®® “®5 

La established Khankahs where “er 

their aisciples congregated. S and wheL 

rose to the importance of a Kbankah, and wnen 

gahl ^ThelelLviXs^pto^fe^ 

of the nir bis successor assumes the pn- 
vilege of the ^iscjples ^into ®^ “y®^ 

Whi“h the Sajjadanashin perforrns or .s 

The eiidowiiioDt IS BoaiDtaiUBd by 
^ra^Tts of'land to ?he shrine by pious Moslems. 
The head of the institution, like that of a Khan- 
Lh, is called a Sajjadanashin. .'^^®. 
ffowaliat) of the endowment is in his hands, n 

Sfa MuttaLli, with the duty of 

tual instruction to those who seek it. The pro 

^ly oi the “shrine” is wakf ‘tied up m the. 

“''“upLLhe^dtLh of .he last inoumhent. 
rally on the day of what is caUed 
teja^ceremony (performed on the day a 

hil decease), the oe'^rhboSring 

gah, assisted by the heads of ; 

Lhs, instal a competent person on ^ 
Lner nii./ th, person choBen « 

TTIb 1922 P C 123=66 foi61=<8I A 30*^ 

’ 44 Mad 881 (P 0). 

2. ( 1892 )'19 Gal 203. 
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deceased or somebody nominaied by him, for his 
7wminaHon ts supposed to carry the guarantee 
that tho nominee hnoius the precepts which he is 
to communicate to tho disciples. In some in¬ 
stances the nomination takes the shape of a 
formal installation by the electoral body, so to 
speak, during the lifetime of the incumbent.” 

The portion wliich I have underlined, 
(italicized) is imporatnt because the 
opinion of the last sajjadanashin would 
naturally carry great weight and would 
be respected by all persons interested 
in the institution. The custom, there¬ 
fore, relied upon by the plaintiff is 
a more probable custom bearing in 
mind the doctrines of Sufism. Apart 
from the evidence as to its existence, 
it is more likely that such a custom 
should be observed and followed by 
the believers in Sufism. There may be 
some institutions in which the last in¬ 
cumbent has no voice as regards "^e 
appointment of his successor or his 
wishes are ignored and the successor 
is appointed by the general body of 
murids and worshippers only. But, if 
i may be permitted to say so, I have 
not, in actual experience, come across 
any such custom. Such a custom, if it 
exists at all.’ would be contrary to the 
wery spirit of Sufism and its teachings, 
in support of this view I may be allow¬ 
ed here to quote a couplet from the 
Diwan of Khwaja Hafiz who is par 
•excellence the poet of Sufis and whose 
Ivrics have been recited and sung at 
every Sufi shrine all over the world 
for centuries past. It runs as follows: 

“ Be mai saijada rangin hun garat ptr-e- 

inugham goyad 

K salik he khahar na buwad 3 rah-o-r^m a 

Translated literally, the couplet 


“ Paint tby prayermat witb (red) wine if the 
•old man of tho tavern says so, for the wayfarer 
•knows tbe ways and usages of the journey. 

Translated again m plain language 
.and dropping the Sufistic style of ex¬ 
pression, it means . ^ j 

“ If thy spiritual preceptor tells thee to do a 

thing which is abominable in the eye of the 
Maboueian faith, even then obey him because 
ie knows all about the road which leads to God.” 

Wine, as is well known, is an abomi¬ 
nation according to the Mohammadan 
religion and besmearing the cloth on 
which, prayers are said would be doubly 
.abhorrent in the eye of the orthodox. 
This shows what value is attached to 
.the word of the last spiritual head of 
the shrine in all matters connected 
with it. (The Judge after considering 
the evidence of usage concluded). 
The conclusion, therefore, as re¬ 
gards the prevailing custom is irresis- 
T^ible and, on the evidence of the plain- 

t 


tiff’s witnesses supported as it is by at 
least six of the defendant’s witnesses, 
I have no doubt in my mind that suc¬ 
cession to the office of sajjadanashin 
in the present case is regulated by 
nomination by the last incumbent fol¬ 
lowed by the formal installation by the 
electoral body, after the death of the 
last sajjadanashin. The question now 
arises whether the plaintiff was, as a 
matter of fact, mentioned by the late 
Scin Kama! Din. (His Lordship after 
considering the evidence on the point 
held). The result therefore is that the 
plaintiff has been able to prove satis¬ 
factorily, the factum of his nomination 
according to the usage of the institu¬ 
tion by the last sajjadanashin. (The 
judgment after finding that the ceremony 
of plaintiff’s installation was proved pro¬ 
ceeded). We are not called upon in the 
present case to decide upon the relative 
merits of two claimants, namely, the 
plaintiff and the defendant,^ because the 
parties were agreed that, if the plain¬ 
tiff succeeded in proving Ms lawful 
succession, as set up by him in his 
plaint, his suit ought to be decreed. I 
may observe, however, that there is 
a large volume of evidence on the 
record to show that the plaintiff is a 
pious man and bears a good moral 
character and the choice of Sain Kamal 
Din 'nominatimg him as his successor and 
the action of the general body of murids 
and worshippers etc. on the fortieth day 
ceremony installing him into office were 
fully justified having regard to' the 
plaintiff’s previous record. I may also 
mention that the attacks^ made upon 
the character of the plaintiff by the 
witnesses, who appeared on behalf of 
the defendant, are scurrilous and with¬ 
out any foundation and I, therefore, 
completely ignore them. 

It has been repeatedly urged against 
the plaintiff by the witnesses for the 
defendant with varying degree of 
acerbity, that the plaintiff was 
convicted many years ago under 
the Arms Act for being in un¬ 
lawful possession of a gun and was 
sentenci^ to pay a fine of Rs. 50. I 
am surprised to find that at p. 171 of 
the printed paper book, the Subordi¬ 
nate Judge, while holding that such 
a conviction is not a disqualification, 
has prefaced Ms finding with a long 
apology raising questions of disloyalty, 
politics and so on wMch have no bar¬ 
ing whatsoever upon the point under 
consideration. In the first place the 
question did not arise because, as al¬ 
ready stated, we are not here to pro¬ 
nounce judgment upon the qualifications 
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of the two rival candidates, namely the 
plaintiff and the defendant. Besides, a 
conviction under the Arms Act, stand¬ 
ing by itself, is a mere technical matter 
which does not in any way involve mo¬ 
ral turpitude. There are many tracts 
in this very province to which th-e 
Indian Arms Act docs not extend and 
where the inhabitants freely carry arms. 
(The judgment after considering 
the defendants eWdcnce and hold¬ 
ing it to be unbelievable conclud¬ 
ed.! I would, therefore, affirm the decree 
of the Senior Subordinate Judge, La¬ 
hore, dated the 23rd January 1928, 
and dismiss with costs the appeal pre¬ 
ferred by the defendant. In conclu¬ 
sion, I may -add that Ghulam Moham¬ 
mad, defendant is an old man and 
is admittedly a senior murid of the 
late Syed Mir Jan. He has, in all pro¬ 
bability, been used as a pliable tool 
by the Makhdums of Multan who, for 
their own motives of self-aggran-dize- 
ment, are anxious to extend their do¬ 
mination to this comparatively humble 
Khankah. I trust that the plaintiff shall 
treat Ghulam Mohammad for the rest 
of his life with that regard and consi¬ 
deration which is always shown to a 
senior murid in such like institutions 
and that the parties would try to Uve 
on friendly terms and work for the 
well-being and prosperity of the holy 
shrine. 

Addison, J. —I agree to the order 
proposed. 

M.n. Appeal dismissed. 

A. I. R. 1933 Lahore 910 

Bhide and Cuhrie, JJ. 

Anx^p Singh —Convict—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 584 of 1933, 
Decided on 13th July 1933, 

(a) Criminal P. C (1898), Sa. 309 and 537 
—Omission to make reference in judgment 
to opinion of assessors can be cured by S. 537 
unless ft has occasioned failure of justice. 

The omission of the Sessions Judge to make 
any reference in the judgment to the opinion of 
the assessors is certainly contrary to the usual 
practice. However it does not vitiate the tnw 
but is merely an omission in the judgment which 
can be cured by the application of the provisions 
of S. 537, Criminal P. 0„ unless it has in fact 

occasioned a failure of justice. 

Where conclusions arrived at by the^ Sessions 
Judge were in accordance with the opinion of the 
majority of the assessors : 

Held : the failure to refer to the opinion of 
assessors in the judgment could not be said to 
have caused any failure of justice ; 48 P B 1906 
Cr,Dist. tP91l0 1] 

(b) Criminal P. C. (1898 as amended in 
1923), S. 339'A-Magistrate recording plea 


as to whether approver had complied witb 
condition of tender of pardon, but question 
discussed after considering whether he was 
guilty—Held there was no irregularity which 
would vitiate trial. 

In his judgment, the Sessions Judge bad duly 
recorded the plea of the accused that he had 
complied with the conditions on which pardon 
was tendered and had come to a definite finding 
that the approver has failed to comply with the 
conditions.'But he inverted the order of issues and 
instead of recording and discussing the plea first, 
he remarked: the questions for consideration there- 
fore, are : (l) Whether the accused is guilty of 
the offence charged ; and (2) If so, whether he 
has complied with the conditions on which the 
pardon was given to him, and is therefore>en- 
titled whether guilty or not, to an acquittal. The 
decision of the question whether the approver had 
complied with the conditions on which the ten¬ 
der of pardon was made depended on the decision 
of the question whether the statement made by 
him to the Llagistrate or those made before the 
Committing Magistrate and the Sessions Court 
represented the true version of the facts. It was 
necessary therefore to examine the facts of the 
case and determine the complicity of the ap¬ 
prover before it could be decided that he had for¬ 
feited his pardon : 

Held', under the circumstances, the Sessions 
Judge had not committed any irregularity which 
would vitiate the trial : 26 J C 667 : 31 P iJ 1904 
and 33 Mad 614, Dist ; AJB 1925 Lah 15 ; AIR 
1928 Lah 820 and AIR 1929 Oiidh 256, Ref. 

[P 912 Cl) 

(c) Criminal P. C. (1898), S. 339 (2)-Slate- 
ment made by inducement of pardon but^not 
under pressure — Statement is admissible 
under S. 339 (2)—Evidence Act (1872), S. 24, 

The accused himself originally stated that he 
confessed because he was afraid he might be 
beaten and got confused and thought that the 
murder was bound to come out. The actual 
statement he made was clearly induced by pro¬ 
mise of pardon and it was not made under pres- 

: that the statement was admissible under 
S. 339 (2), Criminal P. 0. CP 912 C 2) 

Bhagat Bam Puri —for Appellant. 

Des Baj Sawhney —for the Grown. 

Currie, /.—Shiv Singh, and his wife 
Mt. Mohindar Kaur were murdered on 
the night of 6-7th May 1932.^ In the 
first information report suspicion was 
not thro^vn on any one, but sub^- 
quently the present Anup Singh, nis 
father Ram Singh and one Ujagar 
Singh were suspected. Anup Singh was 
made an approver and disclosed evepr- 
thing when his statement was r^orded 
by Rai Sahib Izzat Rai on 18tb May 
1932. Before the Committing^ Magis¬ 
trate, however he denied knowong 
thing about the case and adhered ^ 
this statement in the Sessions Coi^ 
alleging that his previous statem^ 
had been obtained by torture. TM 
trial of Ram Singh and Sing, 

however 

they were convicted. The ruow- 
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secutor gave a certificate under sec- 
lion 339 (1), Criminal P. that the 
'approver had forfeited his pardon and 
Anup Singh was accordingly placed on 
'liis trial. As his guilt is to be deter¬ 
mined on the evidence on this record, 
\ve have not referred to the proceedings 
of the trial of Ram Singh and Ujagar 
Singh. 

Before considering the question of 
the guilt of the present appellant it will 
be convenient to dispose of two legal 
objections raised by his learned coun¬ 
sel. In the first place Mr. Puri points 
out that the learned Sessions Judge 
has omitted to make any reference in 
his judgment to the opinion of^ the 
assessors. He argues that this is a 
material irregularity and vitiates the 
whole trial. The learned Sessions Judge 
recorded the opinion of the assessors as 
required by S. 309, Criminal P. C. 
Admittedly there is no provision in the 
Code of Criminal Procedure which 
makes it obligatory on the Court to 
discuss the opinion of the assessors in 
the judgment or give reasons for dis¬ 
agreeing or agreeing with it. The only 
authority cited on the subject is Guran 
Oitta v. Emperor (1), in which certain 
principles regarding the treatment by 
the Sessions Court of the opinion of as¬ 
sessors were enunciated. The published 
report of that case is incomplete. We 
accordingly sent for the original record. 
We find that there was no discussion of 
the question whether the failure of the 
'Sessions Judge to discuss the opinion 
of the assessors was an irregularity or 
no. Id that case eventually the convic¬ 
tion was upheld. The decision there¬ 
fore is of no assistance in the present 
case. The omission of the learned Ses¬ 
sions Judge to make any reference to 
the opinion of the assessors is certainly 
contrary to the usual practice and is to 
be regretted. It does not however in 
tny opinion, vitiate the trial but is 
merely an omission in the judgment 
which can be cured by the applicadon 
of the provisions of S. 537, Criminal 
p. G., unless it has in fact occasioned a 
failure of justice. In the present case 
two of the four assessors found, against 
the appellant on all points. Another 
held that although made under pres¬ 
sure, Ms original statement was cor¬ 
rect; while the fourth was of opinion 
that the statement was made under 
pressure and, that the appellant had not- 
. abetted the murder. As the conclusions 
arrived at by the learned Sessions 
Judge are in accordance with the opi¬ 
nion of the majority of the assessors, 

i; (1006) 48 F B 1906 Oi=sa Ur L J 182. 


his failure to refer to their opinion 
cannot he said to have caused any 
failure of jusdee. 

Secondly, Mr. Puri argued that the 
learned Sessions Judge has not com¬ 
plied with the provisions of S. 339-A, 
Criminal P. C. Admittedly the learned 
Sessions Judge has complied with the 
provisions of Cl. (1) of that secdon 
which provides that the accused shall 
be asked whether he pleades that he 
has complied with the conditions on 
which the tender of pardon was made. 
CL (2) provides that 

“ if the accused does so plead, the Court shall re¬ 
cord the plea and proceed with the trial and . . . 
the Court with the aid of the assessors shall . . . 
find whether or not the accused has complied; 
with the conditions of the pardon, and if it is- 
found that he has so complied, the Court shall 
notwithstanding anything contained in this Cod& 
pass judgment of acquittal, 

Mr. Puri contends that the learned 
Sessions Judge has failed to comply 
■with these provisions. According to 
him the question of whether the ap¬ 
prover had forfeited the pardon had to- 
be decided definitely before the ques¬ 
tion of Ms guilt could be discussed. 
In this connexion he cited various rul¬ 
ings. Sashi Rajbiuishi v. Emperor (2)^ 
Emperor v. Kadu (3) and In reAligiri’^ 
swami Naicken (4), were based on the 
provisions of S. 339 as it stood before 
it was amended in 1923 when S. 339-A, 
Criminal P. C., was also added. These 
rulings therefore are not in point, as- 

S. 339-A definitely provides that after 
recorcUng the accused’s plea that he has 
complied with the conditions on wMcb 
the tender of pardon was made to him, 
the Court shall proceed with the trial. 
Three decisions subsequent to the 
amendment of 1923 have been cited 
Alt V. Emperor (5), Ram Nath v. 
Empehor (6) and Itwari v. Emperor 
(7). In the last case in the Sessions 
Court no plea was recorded as to whe¬ 
ther the accused pleaded that he had 
complied with the conditions on which 
the tender of pardon was made. The 
trial was therefore held to be vitiated 
owing to the failure to record the 
plea, the learned Judge following Mi 
V. Emperor (5). As already noted 
however in the present case the plea . 
was duly recorded. In Ms judgment ; 
the learned Sessions Judge has come 
to a definite finding that the approver 
has failed to comply with the condi- , 

2. (1915) 16 Or li J C6=26 I G 667. 

8. (1904) 81 P R 1904=21 Cr L J 1082. 

4. (1910) 88 Maa 614=11 Or L J 264=6 I 0 881. 

5. A I B 1926 Lah 15=84 I G 61=6 Lab 879. 

6. A 1 R 1928 Lah 820=108 I 0 514=9 Lah 608.. 

7. A 1 R 1929 Ondh 266=116 I G 64. 
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,tions on wliich the tender of pardon 
was made. He has to some extent 
caused confusion by inverting" the order 
of issues. lie remarks: 'The questions 
for consideration therefore are: (1) 
Whether the accused is guilty of the 
offence charged and (2) If so, whe- 
'ther he has complied with the condi¬ 
tions on wluch the pardon was given 
to him, and is.therefore entitled, whe- 
' ther guilty or not, to an acquittal. 
Had he placed the second question 
first, there could have been no objection 
to the form of his judgment. 

In the present case the decision of 
the question of whether the approver 
had complied with the conditions on 
which the tender of pardon was made 
depended on the decision of the ques¬ 
tion whether the statement made by 
him to the Magistrate or those made 
before the Committing Magistrate and 
the Sessions Court represented the true 


version -of the facts. It was necessary 
therefore to examine the facts of the 
case and determine the complicity ot 
the approv'cr before it could be decided 
that he had forfeited his pardon. I am 
therefore of opinion that the learned 
Sessions Judge lias not committed any 
irregularity which would vitiate the trial. 

To turn now to the facts of the c^. 
In his statement as recorded by Rai 
Saliib Izzat Rai (Ex. P. A.) (p. 4), he 
detailed the enmity between his father 
.and himself on one side and his uncle 
and Sliiv Singh on the other. He des¬ 
cribed how, wliile on a visit to ms 
father-in-law in the Hoshiarpur Dis¬ 
trict he got into touch with Ujagar 
Singh who agreed to join in commitung 
the murder. He accordingly returned 
with liim. Shiv Singh, however was 
then sleeping at the house of Sohan 
Singh, Ins brother. Accordingly Uja- 
o-ar Singh was sent away to stop at 
Amritsar until a favourable opport^ity 
occurred. When Shiv Singh took to 
sleeoing at his own house again Ujagar 
Singh was sent for. The approver 
stated that while his father and Ujagar 
Singh went up to the chaubara on Jhe 
roof of the havcli and murdered S^v 
Singh and his wife, he was ^ 
in the lane to keep watch. 
foot-steps he bolted and stood l^hmd 
the wall and as he and the murderers 
emerged, they encountered Jhan^, 
(P. W. 6). who had called out to Sluv 
Singh. Ujagar Singh seized Mm by 
the throat and threatened to kill him, 
but Ram Singh intervened and Jhanda 
was allowed to go on promising to keep 
.-silence. In the course of his statement 
before Rai Sahib Izzat Rai he stated 


that he was very much confused and 
could not conceal the facts. He thought 
he would be beaten and was afraid of 
this and also had an idea that murder 
must be out. He accordingly revealed 
the facts to the Sub-Inspector. Sub¬ 
sequently the police talked to him about 
the tender of pardon and he accepted 
the offer. Mr. Puri has argued on the 
strength of this that the appellant’s 
statement as an approver was obtained 
under pressure and therefore _ is in¬ 
admissible, cidng in this connejdon cer¬ 
tain remarks that occurred in Ram 
Nath V. Emperor (6). In that case it 
was held that the statement was ob¬ 
tained under pressure. In the present 
case however there is no ground for 
holding that pressure was exerted. The 
appellant himself originally stated that 
he confessed because he was afraid he 
might be beaten and got confused and 
thought that the murder was bound to 
come out. The actual statement he 
made was clearly induced by prqnuse 
of pardon. I am therefore of opinion 
that there is no ground for holding 
that the statement is inadmissible^ as 
against liim. It is clearly admissible 
under the provisions of S. 339 (2), 


Criminal P. C. 

To corroborate the statement made 
>y the appellant as an approver, Jhanda 
'P. W. 6), Kasar Mai, (P. W. 7) and 
Ibrahim, (P. W. 10), have been, pro- 
iuced. (After discussing the evidence, 
ms Lordship held that the guilt 
)f the accused was established 
>roceeded). By residing from his 
itatement he has forfeited his p^don 
ind his conviction under S. 302, Penal 

3ode, must be maintained. As regards 
he question of sentence, Mr. Pun has 
irgued that the circumstanx:es are suen 
hat the extreme penalty should not be 
exacted. The ageof the appellant is given 
n the judgment as 23 though counsel 
suggests that it is really only about 
21. Apart from that he urges 

hat he was really acting under 

he influence of his father and 

hat it was only natural that he should 
•esile from his statement owing to a 
lisinclination to give evidence against 
lis parent. Having regard to me m- 
rumstances of the case and the . 

hat the appellant’s statement must ^ 
iccepted that he took no part in tne 

LCtual murder, but merely 

ruard as he has sfaid, I think that 

he^e is no need to inflict the extr^e 

penalty. I would therefore 

ientence to one of transportation torUte. 

Bhide, /.—I agree. 

gg, Stnttnce 
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Tek Ohand, J. 

Mt. Jiioan Bai and others —Appellants. 

V. 

Jalaluddin and anothei —Bespondenta. 
Misc. First Appeal No. 1840 of 1932, 
Peoided on 29feh June 1933, from order 
of First Class Sub-Judge, Lyallpur, D/- 
30fch August 1932. - 

Civil P. C. (1908). S. 145—Warrant i*- 
«ued by one Court—Surety bond attested by 
another Court and forwarded to executing 
Court-S. 145 applies and bond can be en¬ 
forced against surety. ,1 

In pursuance of a warrant for arrest of judg- 
meut-debtor issued by the Senior Subordinate 
Judge, the iudgment-debtor was arrested. A surety 
offered to execute a bond and the judgment-debtor 
aud su^et^ were taken to another bubordinate 
Judge who had been authorized by the former Judge 
to release judgment-debtors on taking surety bond 
and the latter Judge attested the bond executed 
by tho surety and forwarded it to the executing 

; that S. 145 applied to such cases and 

17% m' Inl ^87?“and !f I^J\930 

7ah 185, Rcl on ; A 1121919 ^fad 8i3, ^ 

1910 Mad 521, Ref. LP 914 O IJ 

Nanak Chand—ior Appellants. 
Mohammad Din Jan — for Bespon- 

dents. , , -1007 

Jadgment.^On 14th January 1927 

Tai^a Das obtained a decr^ for 
Rs 7 000 against Mohammad Dm 
^dgment-debtor, from the Court of 
the^ Senior Subordinate Judge, Lyall- 
ifur In execution of this decree he got 
I warrant for the arrest of the judg¬ 
ment-debtor issued from the Court of 
thp Senior Subordinate Judge. The 
judgSdebtor. who lived m a vil- 

laee near Gojra, was arrested on 19th 
Tune 1927, but was released on cmc 
Talal Din executing a surety bond for 
bU attendance in the Court of the 
Senior Subordinate Judge on the date 
fixS and all subsequent dates to which 
the proceedings might be ad]ourned and 
l^reeing that if the judgment-debtor 
failed to do so he would pay to the 

‘ 2? Se instalments for the re^very of 
which the warrant of arrest had b^ 
issued against the judgment-debtor. 
This bond was written on a stamj^d 

pdp^ ofRs. ISandwasaddres^d to tl^ 
of the Senior Subordmate Judge. 
The iudgment-debtor appears to 
“been a^rrested at 12 o clock and if he 
had been taken to LyaUpur to ap^r 
Sfore the ‘Senior Subord^te, Judge 
^ would have had to be kept 

W ioT th^ nighfe He was accor^gly 
^ L^d before the Subordinate Judge, 
^$51aS»; 'eA ^Jra- with the surety 

^J:933 L/116 & 116 




and that officer attested the bond, or¬ 
dered the release of the judgment-deb¬ 
tor, and forwarded the bond to tlie 
Senior Subordinate Judge, Lyallpur. 
The bond was accordingly placed on 
the execution record and the case ad¬ 
journed from time to time for otlier 
proceedings in the case. The judgment- 
debtor failed to appear on one of the 
dates fixed, and the decree-holder has 
now applied under S. 145, Civil P. C., 
for execution of the decree for Rupees 
2,004 against the surety. 

This applicarion has been rejected 
by the lower Court on the ground that 
S. 145 is inapplicable to the case in 
view of the fact that the bond was 
attested not by the Senior Subordinate 
Judge in whose Court the execution 
proceedings were pending, but by the 
Subordinate Judge, Fourth Class, at 
Gojra who was not seized of the case. 

In this connection reference lias been 
made to a rdbkar issued by Sheikh 
Abdul Aziz, Senior Subordinate Judge. 
Lyallpur, to' the Subordinate Judge at 
Gojra on 29tli March 1926, to the 
effect that in cases where judgment- 
debtors were brought before that officer 
under arrest in execution of decrees 
pending in any other Court he could 
release the judgment-debtor on attest¬ 
ing tlie security bond for appearance of 
the judgment-debtor in the proper 
Court -on the date fixed. The present 
Senior Subordinate Judge, Sardar Kar- 
tar Singh, has held that this robkar 
had been issued without authority and 
was ultra vires. In support of this de¬ 
cision the learned Judge has referred 
to a ruling of the Madras High Gourt 
in Subbaraya PiUai v. Sathanatha Ptm- 
dxiram (1), where it was held that 
S 145. Civil P. C., was confined to 
cases where the liability of the surety 
had been entered into in the fac^ ot 
the Court or had been recorded by the 
Court in accordance with the provi¬ 
sions -of the Code, and that it did 
not extend to surety bonds taken from 
the judgment-debtor -outside the Court. 
The facts of that case are not very 
clearly stated in the judgment, but 
it appears from the argument of coun¬ 
sel printed at p. 940 and certain ob¬ 
servations made by the learned Judges, 
that the bond then in question, nacl 
not been filed in Court and the Court 
liad not acted upon it. In my opi¬ 
nion, that ruling has no bea^g on 
the present case, the facts being en¬ 
tirely ^erent. ... 

I am not aware of any' pr ovision in 
the Code which requires a bond taken. 


l. A I R 1919 Mad 813=^4 


^ \ CoaK. 


Court 
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from a judg’ment-debtor in circum¬ 
stances similar to those of tliis case 
to be attested by the Court wliich 
had issued the warrant. It seems to 
me that the fact that the bond had 
been attested before auotlier Court is 
not material, so long as after attesta¬ 
tion it is forwarded to the executing 
Court and is placed by it on the 
record and otherwise acted upon. The 
wording of S. 145 is very general and 
the Calcutta High Court lias gone to 
the extent of holding that for the 
purposes of execution against a surety 
under the section, it is not necessary 
that the contract of suretyship should 
in the form of a security bond, or in 
writing, or that the contract of surety¬ 
ship should be in favour of the Court: 
Joyma Bewa v. Easin Sarkar (2). 

In Ram Nath v. Ram. Nath (3), it 
was held by a Single Bench of this Court 
that where a decree-holder and his 
debtor compromised the matter out of 
Court and a third person stood surety 
for the payment of the amount on 
default of the debtor, and the surety 
bond was filed in Court, though in the 
absence of the surety, and the Court 
passed an order certifying the compro¬ 
mise. and filing the case, the decree- 
holder was entitled to pursue his re¬ 
medy against the ^ surety in execution 
proceedings in spite of the fact that 
there was no specific statement in the 
bond that the decree could be executed 
against the surety. In tliis case Sub- 
baraya PiLLai v. Sathanatha ' Panda- 
ram (1), on which the lower Court 
has relied, was not followed. \x\. Nan- 
j Hilda Ram v. Dhamniaji Sammiji 
the Madras Court distinguished Sub- 
baraya Pillai v. Sathanatha PandOr- 
ram (1), and held that a security bond 
executed in favour of a decree-holder 
to obtain the release of a judgment- 
debtor from imprisonment in execution, 
and filed in Court, whereupon the re¬ 
lease of the judgment-debtor was or¬ 
dered, must be regarded as a nrntter 
of record in the Court as much as 
if it had been executed to * the 
Court itself, and is consequently en¬ 
forceable against the surety in Pr<5ceea- 

inga in execution. In my 
order of the lower Court holdmg that 
S. 145 was inapplicable to this case 
is erroneous and must be set a^cte. 

Mr. Mohammad Din Jan for me su 
rety has however argued the ap 

plication of the decree-hol^r for PtO“ 
• ceeding against the surety is barr^ by 
limitation. On the p oint t he lovfer Cop^t 
2. A I R 1926 Cal 877=95 I C 483=53 Cal 516. 
8. AIR 1930 Lah 186=124 I C 677. 

4 . A I R 1919 Mad 627=63 I C 678. 


had framed an issue, but has no-t re¬ 
corded any finding. The facts bearing- 
on this question are not apparent on 
the present record, and it is not pos¬ 
sible for me to come to a definite 
decision on the materials placed before 
me. The question therefore shall have 
to be decided by the lower Court it¬ 
self. I accept tlie appeal, set aside 
the order of the lower Court and re¬ 
mand the case for disposal of the 
question of limitation and any other 
point that might arise on tlie pleadings. 
Court-fee on this appeal shall be re¬ 
funded, other costs shall be costs in 
the cause. 

K.S. Appeal accepted. 
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Moneoe, j. 

Jjurga Das —Accused—Petitioner. 

V. 

Emperor — OppositQ Party. 

Criminal Misc. Petn. No. 101 of 1933» 
Decided on 18th July 1933. 

Criminal P. C. (1898), S. 526 — Magistrate 
continuing hearing of case in spile of appli¬ 
cation for transfer and cancelling bail pend¬ 
ing hearing of application—Accused applying 
for bail to Sessions Judge and bail panted 
—Held, there were reasons for thinking that 
Magistrate was prejudiced against accused. 

After the application for transfer was made the 
Magistrate continued the bearing of the case and 
pending the hearing of the application, cancelled 
the bail of the accused involving them in a fur¬ 
ther application to the Sessions Judge for bail 
which was granted : 

JTrW : that the accused had good reasons tor 
thinking that the Magistrate was prejudiced 
against them and that the case 
ferred. ^ 

Govind Bam Khanna —for Petitioner. 

Anant Bam Khosla —for the Crown. 

Order .—This is an applicadon by 
the accused for transfer from the Ma¬ 
gistrate of a case involving a serious 
charge against them. Many grounds 
for transfer have been put forward, 
but it is unnecessary to deal with 
them all. It is clear that there have 
been a good many irregularities in the 
trial, which are calculated to prejudice 
the accused. In my opinion, the ac¬ 
cused have good reason for thinking 
that the Magistrate is prejudicedagainst 
them: it is unnecessary that I should 
find that he is in fact prejudiced and 
I have reached no conclusion on, that 
point. 1 hold that the accused may 
have a reasonable appr^ension of bias, 
because when the application for trans¬ 
fer was made the Magistrate continued 
the hearing of the case and pending- 
the hearing of the application; he ex¬ 
celled the bail of the accused, involving 
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them in an application to the Sessions 
Judge in a further application for bail 
which- was granted and the granting of 
which indicated tluit there was no good 
reason for the cancellation. The appli¬ 
cants in open Court and by their coun¬ 
sel have stated that they do not seek 
a rehearing from, the commencement 
and ask that the proceedings already 
had stand good. 

Accordingly, I order that this case 
be transferred to a Magistrate of the 
Karnal District to be selected by the 
District Magistrate of that district that- 
counsel appear before such Magistrate 
on the 3rd August to arrange for the 
continuance of the trial and that the 
trial do proceed before such Magis¬ 
trate from the point which it has now 
reached: and that any witness who gave 
evidence before the charge was framed 
and has not been recalled after the 
charge for further cross-examination 
shall, if the accused so desire,^ be re¬ 
called for further cross-examinaUon: 
this last direction will include the wit¬ 
ness, Shiv Charan Dass. 

•«. c Order accordingly. 


A. I. R 1933 Lahore 915 

Monroe, J. 

Lachhman Singh Petitioner. 

V. 

labal Singh—Opposite Party. 

Civil Misc. Petn. No. 417 of 1933, 

Decided on 25th July 1933, from order of 

Second Olas^ Suh-Judge. Narowal. 

Civil P. C. (1908). S 24 - Execution pro 

ceedinge ordered to be stayed 

^Order not actually reaching Subordinate 
Judge — Party putting in affidavit .tat.ng 
order had been passed by High Court—Judge 
ordering issue of warrant for arrest >n spite 
of such affidavit—Party is justified in think¬ 
ing that Judge was prejudiced against him. 

Execution proceedings pending in a Subordi¬ 
nate Judge’s Court were ordered to be stayed by 
the High Court, bob the order did not actually 
rftach the Judge on the day the case was posted. 
The party filed an affidavit to the effect that stay 
halCn ordered by the High Court but the 
Judge rejected it on the ground that he had no 
official notification, and ordered issue (^ warrant 
for arrest of the judgment-debtor. The same 
dav as the above order was issued, the judgment- 
debtor got a certified copy of the order of stay, 
but the Judge stated that he had already passed 

the order ; . 

Held : that under the above circumstances, the 

ladgment-debtor was justified in thinking that 
the Subordinate Judge was prejudiced against 
him-and that the case should be transferred to 
some other Judge. ^ IP ® 

Shamhu Lai Puri—tor Petitioner. 
Order. — This is an application for 
transfer under S. 24, Civil P. 
the case now at hearing before the 


Subordinate Judge, Second Class, 
Narowal, on the ground that the Sub¬ 
ordinate Judge has acted in such a 
way that the defendant-petitioner has 
reason for thinking that he \yiQ not 
get justice at the hands of this Sub¬ 
ordinate Judge. 

I consider it is unnecessary to go in 
detail into the charges alleged in the 
petition, because during the course of 
the hearing the following facts came to 
light: On 9th June 1933, Dalip 

Singh, J., directed that notice should be 
served in this case and made an order 
for the stay of proceedings. This or¬ 
der was communicated to the Senior 
Subordinate Judge, Sialkot, by letter 
dated the 12th June and the Senior 
Subordinate Judge states that he for¬ 
warded this letter to the Subordinate 
Judge under a registered cover on the 
13th June. On the 19th June the case 
was down for arguments, and when it 
was called an affidavit of the petitioner 
was presented to the Judge, stating that 
the proceedings in the case had been 
stayed by the order of the 9th June 
referred to above. The Subordinate 
Judge refused to act on the affidavit, 
stating that he had had no official noti¬ 
fication. The petitioner thereunon came 
to Lahore and obtained a certified copy 
of the order with which he appeared be¬ 
fore the Subordinate Judge on 22nd 
June. The Subordinate Judge stated 
tliat the original order had not reached 
him, that he had already made his or¬ 
der tliat same morning and could do 
nothing. On 22nd June the Subordinate 
Judge issued a warrant for the arrest 
of the petitioner. In the circumstances 
I think that the petitioner is well jus¬ 
tified in thinking that the Subordiimte 
Judge is strongly prejudiced against 
liim and that an order for transfer 
ought to be made. 

I may add that I took so serious 
a view of the conduct of the Subordi¬ 
nate Judge that I summoned liim to 
attend here and asked him for an ex¬ 
planation. After hearing fully the ex¬ 
planation of the Subordinate Judge I 
came to the conclusion that his neglect 
to obey the order of this Court was 
not deliberate and arose from a series 
of mischances which however he cer¬ 
tainly should not have allowed to take 

place. . ,. , , 

I therefore do not hold that there 

is any evidence to show that the Sub¬ 
ordinate Judge would not give the case 
a fair trial, but as I have indicated 
above I am in sympathy with the peti¬ 
tioner’s attitude: his fears may not be 
justified, but they are not unreasonable. 
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I order that this ease be transferred 
for hearing? of the evidence of both 
parties and tiie decision of the case 
by a Subordinate Judge in the district 
to be selected by the District Judge, 
I set aside the decree made on 22nd 
June 1933 and the warrant for the ar¬ 
rest of the petitioner issued on 22nd 
func. 

K.S. Application alloiced. 

A. I. R. 1933 Lahore 916 
Addison and Agha Haidar, JJ. 

S]ia7n Das —Defendant — Appellant. 

V. 

Mahahir Das and others —Respondents. 

First Appeal No. 3028 of 1927, De¬ 
cided on 27th June 1933, from decree of 
Senior Sub-Judge, Sheikhupura, D/-22nd 
August 1927. 

(a) Custom (Punjab)—Religious institution 
— Election of mahant is not invalidated mere* 
ly because of omission to invite general body 
of geddinashins. 

Installation is a ceremony intended for giving 
publicity to the fact of the elevation of a candi¬ 
date to the gaddi as mabant, and the mere omis¬ 
sion to invite tbo general body of gaddinashins 
would not by itself vitiate an election otherwise 
valid. [P 917 011 

(b) Custom (Punjab)—Religious institution 
—Mahant ship. 

Each religious institution has its own usage as 
regards suebessiou to mabantship. LP 917 C 2] 

(c) Practice — Plaintiff has to succeed on 
strengh of his own case. 

A plaintiff has to succeed on the strength of 
his own case and not on the weakness of the de* 
fendant’s case. fP 920 C Ij 

(d) Civil P. C. (1908), O 22. R. 9 (2)—Ap¬ 
plication to bring on record legal represen¬ 
tative filed four days beyond limitation, ap¬ 
plicant net knowing date of deceased’s death 
—Timewas extended. 

An applicantion to bring on record the legal 
representative of a deceased respondent in an ap¬ 
peal was filed by the appellant four days beyond 
the period of 90 days prescribed for such applica¬ 
tion. The reason for the delay was alleged to be 
that the appellant was not in a position to know 
the exact date on which the deceased died : 

Ifeld : it was a fit case in which time should 
be extended under O. 22, R. 9 : A I B 1926 Lah 
234 and AI B 1920 A!l 284. Be/. LP 920 C 1, 2] 

Muhnnd Lai Puri and N. C. Mehra — 
for Appellant. 

Nand Lai —for Respondents. 

Agha Haidar, J .-—This is a defen¬ 
dant’s appeal arising out of a suit 
brought by the plaintiff .for a declara¬ 
tion that Sham Das, defendant 1, is 
not the grand disciple' of the late Ma¬ 
hant Diiaram Das of the Thakardwara 
Mauza Bhikhi and is therefore liable 
to be removed from it, and that the 
plaintiff is the lawful Mahant and, -as 
such, entitled to possession of mov¬ 


able and immovable properties belong¬ 
ing to the said Thakardwara. The trM 
Court has decreed the plamtiff’s claim. 
Sham Das, defendant 1, has preferred 
the present appeal to this Court. 

There is a Thakan\'ara at Mauza 
Bhikhi whose last Maliant was Dharam 
Das. He became insane and died on 
25th June 1923. On his death Sham 
Das, claming to be the chela of Dial 
Das who according to him was the 
chela of Dharam Das, applied for mu¬ 
tation and, on 2nd November 1924, 
the mutation was effected^ in his fa¬ 
vour. Hence the present suit. The case 
for the plaintiff, as disclosed in the 
pleading is as follows: 

One Bawa Lalji was a Bairagi Sa- 
dhu who lived some time during the 
reign of the Mughal Emperor Shah 
Jahan. He had 22 disciples each of 
whom founded a separate religious ins¬ 
titution or gaddi. One of these disci¬ 
ples was Prelilad Bhagat who was the 
founder of the gaddi in dispute. The 
rule of succession to this gaddi is con¬ 
tained in para. 2 of the plaint accord¬ 
ing to which a Mahant for the tirne' be¬ 
ing cannot nominate any chela without 
the permission and consent of the Bhck 
(counsel) of Bairagls and the appoint- 
jnent of the Mahant takes place when 
he is elected by the Bhek. At the 
time of the installation of a successfor 
to a gaddi the rest of the gaddina¬ 
shins are invited and, in case of death 
of any gaddinashin without nominating 
his chela the remaining gaddinashins 
are entitled to appoint any gaddinashin 
as a Mahant of the vacant gaddi. The 
rule of cehbacy is strictly enforceable 
in the case of a Mahant who .pccupies 
the gaddi at Bhikhi. On the death of 
Mahant Dharam Das, Sham Das, de¬ 
fendant 1, who fictitiously gave out that 
he was the chela of Dharam Das, ol^ 
tained possession of the gaddi at BM- 
khi and got mutation effected in ms 
favour describing himself as the 
heir of Dharam Das. The title of de¬ 
fendant 1 is assailed on the grounds 
that he was not the' grand chela of 
Dharam Das, that he had never been 
nominated as a chela in accord^ce 
with the custom and rules prevai^g 
in the Bhek of VLrakt (ceUbate) Bai- 
ragis, that he was a married man and 
therefore incompetent to occupy tne gad-, 
di and furthermore that he had n^ver 
been duly elected as a Mahant by the 
Bhek nor did he invite any otlier ga.d- 
dinashin or distinguished Sadhu of the 
Bhek at the time of his succession 
The plaintiff described himself as the 
gaddinashin of the Dera Bawa Lalji 
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situate in the city of PeshaAvar and 
also at Chiniot in the district of Jhang 
and, according to him, as Mahant Dha- 
ram Das, the last gaddinashin of Dc- 
ra Bhikhi, died without leaving a chela 
the plaintiff on the ground of being a 
distinguished gaddinashin of Bhek lias 
a right of succession on behalf of the 
Bhek. According to the plaintiff, the 
cause of action accrued to him in his 
capacity as a distinguished gaddina¬ 
shin of the Bhek of Virakt Bairagis 
on the death of Mahant Digram Das 
without leaving a chela when defendant 
1 took possession of the entire property 
of the gaddi. In his statement before 
the Court on 2nd December 1926, 
prior to the framing of the issues, the 
plaintiff stated that he had been au¬ 
thorised by the four big gaddis to 
bring the suit. As to who these “big 
four” gaddis were and what authority 
they had is all left in the air. 

It would thus be seen from a peru¬ 
sal of the pleadings that the rule of 
secession, as adumbrated in the plaint 
and the statement of the plaint before 
issues are hopelessly confused and it 
is difficult to understand what is the 
exact position which the plaintiff had 
taken up in support of his case. As to 
para. 2 of the plaint, it is not clear 
whether the permission and consent of 
the Bhek was necessary for the nomi¬ 
nation by a gaddinashin of a chela 
or whether it was intended that such 
permission and consent should be ob¬ 
tained before the chela can be nomi¬ 
nated to the Mahantship. If the ap¬ 
pointment of a Mahant was to take 
place by the rules of election, pure 
and simple, then it is difficult to un¬ 
derstand what was the necessity for re¬ 
ferring to the nomination By the gad¬ 
dinashin of any chela, as in any case 
such nomination by itself woidd be in- 
fructuous. Installation, as I under¬ 
stand, is a ceremony intended for giving 
pubEcity to the fact of the election 
of a candidate to the gaddi as a Ma¬ 
hant and I do not see how the mere 
omission to invite the general body of 
gaddinashins would by Itself vitiate an 
election otherwise valid. After laying 
down that the appointment of a Ma¬ 
hant takes place by virtue of his elec¬ 
tion by the Bhek, a further rule is 
laid down which seems to contradict 
the first rule as regards election. Ac¬ 
cording to this rule, if a gaddinashin dies 
without nominating a chela, the remain¬ 
ing gaddinashins are entitled to ap¬ 
point any gaddinashin as a Mahant. It 
would thus appear that there are two 
distinct electoral colleges both of 


which are supposed to function. One 
of these colleges consists of the Bhek 
or the general body of Bairagis who 
elect a new Mahant on the death of 
the old Mahant, wliilst the other col¬ 
lege consisting of the remaining gad¬ 
dinashins on the death of a Mahant 
dying without leaving a chela are com¬ 
petent to appoint any one from amongst 
themselves as a Mahant to the gaddi 
which has thus fallen vacant. It is a 
well-known rule that each religious insti¬ 
tution, like the Thakardwara of Bhi- 
kbi, has its own usage as regards suc¬ 
cession to Mahantship, but, according 
to the allegations in para. 2 of the 
plaint, there are two different machi¬ 
neries for the appointment of a suc¬ 
cessor and it is impossible to under¬ 
stand how the question of succession 
would be decided if both these machi¬ 
neries are prepared to exercise their 
respective functions and each appoints 
a separate Mahant. In para. 6 of the 
plaint the plaintiff makes a new depar¬ 
ture and, ignoring the rules of succes¬ 
sion which he had himself formulated 
in para. 2 of the plaint he alleges tliat, 
as Mahant Dharam Das died without- 
leaving a chela, the plaintiff was en¬ 
titled to succeed on behalf of the Bhek 
on the ground of being one of the 
distinguished gaddinashins of the said 
Bhek. He again reiterates this plea in 
para. 9 where he says that the cause 
of action accrued to him in his capa¬ 
city as a distinguished gaddinashin of 
the Bhek of Virakt Bairagis on the 
death of Mahant Dharam Das without 
leaving any chela. In his statement be¬ 
fore the issues he says that he had 
been authorised by the four big gad¬ 
dis to institute the present suit. On a 
consideration of the various and shift¬ 
ing positions which the plaintiff has ta¬ 
ken up in his pleadings, it is difficult 
to determine as to what his real cre¬ 
dentials are for bringing this suit. He 
does not say that he liad been elected 
by the Bhek nor docs he say that the 
remaining gaddinashins appointed him 
as the Mahant. In paras. 6 and 9 
he relies for his title upon the fact of 
his being a distinguished gaddinashin 
of the Bhek and, as such, entitled to 
bring the suit while in the statement 
before issues, which must be read as 
part of the pleadings in the case, he 
says that he lias brought the present 
suit because he has obtained the sanc¬ 
tion of the four Mahants. 

The array of the parties impleaded 
as defendants is also curious. Sham 
Das is rightly impleaded as defendant 
1 and all the reliefs are claimed against 
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lum. But wc find that as against de¬ 
fendants 2 to 5. who are described as 
gadclinashins of the various Thakard- 
waras in different parts of the country, 
no relief is claimed. Only in para. 7 
there is the allegation that these par¬ 
ties arc gaddinasluns of different gaddis 
of B:iwa Lalji and have been impleaded 
for tlic completion of the record and 
for tlie decision of the rights involved 
in the suit. I fail to understand how 
their implcadment was necessary for the 
completion of the record and how their 
presence before the Court as parties 
defendants would in any way help in 
the decision of the rights involved in 
the present suit. With the exception 
of Ilarnam Das, defendant 2, none of 
these defendants has put in appearance 
in the case. Defendants 6 to 26 are 
the tenants who are holding under de¬ 
fendant 1 and they have been im¬ 
pleaded, as is usual, as pro forma de¬ 
fendants in a suit for possession. 

The pleas raised in defence by Sliam 
Das, defendant 1, so far as they are 
necessary for the decision of this ap¬ 
peal, are that the gaddi of the Thakard- 
wara at Bliikhi is absolutely indepen¬ 
dent of any other gaddi, that the plain¬ 
tiff, as the gaddinashin of the Thakard- 
wara at Peshawar, has no concern with 
it and that the Bhikhi Thakardwara 
is not an institution connected with Ba- 
wa Lalji. The allegations contained in 
para. 2^ of the plaint are denied and 
it is fifirther pleaded that there is no 
impediment to a married man being a 
Mahant of the gaddi. nor is it es¬ 
sential that at the time of the appoint¬ 
ment of a Mahant any special ceremony 
should be performed or the other gad- 
dinashins should be invited at the time 
when the new Mahant is nominated. 
It is further pointed out that every 
Thakardwara is self-governing 
that the chela occupies the gaddi on 
the death of the Mahant. 
Tlic deceased Mahant Dharam 
Das is admitted to have been 

the spiritual descendant of Bawa Preh- 
lad Bhagat and when Mahant Dharam 
Das became insane, the management of 
the Thakardwara was made over to 
Mahant Dial Das who was the chela of 
Mahant Dliaram Das. The defendant 
aUeges that he was appointed a chela 
of Dial Das with the consent and in 
the presence of Mahant Dharam Das 
and was elevated to the gaddi in the 
presence of the fraternity of Bairagis 
on the death of Mahant Dharam Das 
as his legal heir and successor. 

The written statement of Mahant 
Harnam Das, defendant 2, is in some 


respects important. He lias also ap¬ 
peared as a witness for the plaintiff 
and professes to support his claim. He 
has admitted the allegations contained 
in paras. 2, 3 and 4 of the petition 
of plaint as correct. He supports the 
plaintiff by pleading that ceUbacy is 
the rule wliich governs the Mahants 
of every Thakardwara connected with 
Bawa Lalji in accordance with the cus¬ 
tom prevailing among the Bairagis, 
that defendant 1 was never appointed 
a Mahant. m fact by the Bhek and 
is further ineligible on account of being 
a married man. In para. 5 of his 
written statement he says that the Tha¬ 
kardwara at Bhikhi is subordinate to 
the Dhianpur gaddi of which he was 
the Mahant and that the plaintiff who 
is a Mahant gaddinasliin himself and 
lias been accepted by the Bhek of the 
Bairagis, has brought the present suit 
with the permission of the Dhianpur 
gaddi. It would thus appear that he 
lias put forward a case for the plain¬ 
tiff which he himself never set up in 
that he lias pleaded that the plaintiff 
has been accepted by the Bhek or the 
general council of the Bairagis and 
that he lias brought the present suit 
with his permission. 

On these pleadings the following is¬ 
sues, which are necessary for the dis¬ 
posal of the appeal, were amongst 
others framed by the trial Judge; 

(3) Has the plaintiff locus standi 
to bring this suit ? (4) Is this gaddi 
subordinate to the Dhianpur gaddi and 
the appointment of the Mahant of Bhikhi 
is made according to the usage of that 
gaddi ? (5) If so, was the defendant 
appointed a mahant as such ? (6) Is 
the gaddi of Bhikhi quite independent 
of the fraternity of Bawa Lalji’s fol¬ 
lowers in matters of succession and ap¬ 
pointment. 

The learned Judge has recorded a 
combined finding on issues Nos. 3 and 
4. The reasons for the amalgamation of 
the findings on these two issues are 
not quite obvious. On the question of 
the plaintiff’s locus standi he has ob- 
seved as follows: 

“ The plaintiff is, as stated above, a Bairagi, 
descendant of Bawa Xialji. He is a Mabant of 
Peshawar and Chiniot gaddis. He says that he 
has been authorised by the Bhekh to bring this 
suit against the defendant who is a trespasser 
and who by transgressing the custom of Bairagi 
followers of Bawa Lalji has entered a married 
life.” 

Tills passage is open to criticism. In 
the first place, the learned Judge seems 
to have been under the impression that 
the allegations in the plaint amount 
to the proof of the plaintiff’s easel. 
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Tliis, of course, is an erroneous view, 
for allegations in the plaint, unless tliey 
are admitted by the defendant or sup¬ 
ported by proper evidence, are of no 
evidentiary value whatsoever. Secondly, 
even the allegations ascribed to the 
plaintiff by the trial Judge that he had 
been authorized by the Bhck to hring 
the suit against the defendant is based 
upon a misapprehension, because all 
that the plaintiff had alleged in his 
plaint was that his title rested upon 
his being a distinguished gaddinashin 
of the Bhck . and therefore he had a 
right of succession on behalf of the 
Bhek. And in his statement before tlie 
issues the plaintiff had only stated that 
he had been authorised by the four bag 
gaddis to bring the suit. 

The learned Senior Subordinate 
Judge relying mainly upon the evi¬ 
dence of Mahant Harnam Das of 
Dhianpur, P. W 12, and Maha^ Nar^ 
singh Das of Hafizabad, P. vV. 
has^ held tliat the Bhikhi gaddi is sub¬ 
ordinate to the Dhianpur gaddi and 
succession is regulated and confiimea 
bv the Mahant of Dhianpur, and that, 
when a Mahant of any one of the 
22 gaddis dies mthout a che^, lus 
successor is appointed by the 
of Dhianpur. Obviously this was not 
the plaintiff’s case as a perusal of the 
pleadings would show. The learned 
Judge has further referred to certain 
pedigree-tables and the shajra for the 
Sse of showing that the founder 
of the gaddi,-Bawa Prahladji was a ^s- 
ciple of Bawa Lalji. He has further 
held that since the Mahant of Dhian- 
our was the proper person to 
appoint the Mahant of Blukhi gaddi on 
the death of Dharam Das and smee he 
himself had no time to do so, he had 
consequently authorised the plaintiff 
with the consent of Mahant^ Narsingh 
Das to bring the suit. Then follow 
the curious observations that the per¬ 
mission of the Mahant of dhianpur 
implies the permission of the Bhek, 
that the four big gaddis are D^an- 
pur Peshawar, Hafizabad and Chiniot, 
that the Mahantship of the two gad¬ 
dis, namely, Peshawar and Chmiot, is 
combined in the person of the plam- 
tiff himself, and that, as the pljtntiff 
has brought the present suit with the 
permission of big Mahants and es^- 
^Uy the head Mahant, he has a lo¬ 
cus standi to bring the present suit 
He has overruled the pleas in defence 
by observing that the defendant has not 
been able to rebut the evidence led 
on behalf of the plaintiff ^nd ^s te¬ 
ther failed to show that Bhikhi gad- 
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di is an independent institution and 
its Mahants are quite independent of 
the Bhck of Bawa Lalji’s followers. 
Finally, he has held that as the de¬ 
fendant was a married man he has 
held that he was not eligible to be 
the Mahant of Bhikhi gaddi. On these 
rulings he decreed the plaintiff’s suit 

in fuU. , I ; ^ 

The plaintiff must have l>een taken 

by surprise at the reasoning of the 
Senior Subordinate Judge in support 
of his claim, because it is entirely new 
and original in its character and is 
certainly quite different from the case 
as put forward by him in his plead¬ 
ings, and, to a very great extent, by 
the evidence led by him. 

In appeal it was argued by the coun¬ 
sel for the defendant-appellant that the 
judgment of the trial Court was errone¬ 
ous and must be set aside bemuse 
the findings of the Subordinate Judge 
are inconsistent with the case set up 
by the plaintiff, that this case lias not 
been proved by any reliable evidence 
whatosever and that on this ground 
alone the plaintiff’s suit should be dis¬ 
missed. even if it be assumed for the 
sake of argument that the defendant has 
not been able to establish his case. 
There is considerable force in this ar¬ 
gument. Bearing in mind correctly the 
case as put forward by the plaintm, 
let us examine* the evidence, both oral 
and documentary, which he has placed 
on the record. (After examining the 
evidence, the judgment proceeded), ihe 
defendant has produced a number ot 
witnesses who depose that the defendant 
was the chela of Dial pas and that 
he had been duly installed as a Ma¬ 
hant about 3 or 31- years ago. Some 
of these witnesses are the sewaks ot 
the temple while others are Bairagis 
and, as such, belong to the oornmumty 
of the parties. The Bairagi witnesses 
are quite clear in their evidence that 
the members of their community are not 
precluded from entering into the bond 

of matrimony: vide the 
Sundar Das, D. W. 3 , Mahant Kishen 
Chand, D. W. 5, Lachhman Das, D. 
VV. 6, and Bhagat Ram, D. W. 7. 
see also 1923 PaUm 309. Altogether 
eleven witnesses have appeared on be¬ 
half of defendant 1 and they undoubted¬ 
ly support his case. Some of them depose 
to their being personally present at 
the installation of defendant 1 and there 
is no suggestion why the evidence of 
these witnesses should be discarded and 
the defendant, who is in possession un¬ 
der valid mutation, should be turned 
out in order to make room for the 
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plaintiff. In any event the plaintiff has 
;to succeed on the strength of his own 
title and not on the weakness of the 
! defendant’s case and, applying this 
! principle, the plaintiff ’s suit must fail. 
Some evidence has been led assailing 
the character of defendant 1. It is not 
necessary for this Court in ^ deciding 
this appeal to express any opinion one 
way or the other. Even assuming for 
the sake of argument that, according 
to the rules of the institution, the prac¬ 
tice of celibacy is strictly enjoined up¬ 
on the incumbent of the Mahantship, 
that by itself is no ground for de¬ 
creeing the plaintiff’s claim. If the de¬ 
fendant is transgressing the rules which 
govern this institution, then the per¬ 
sons interested in it can seek such 
legal remedy as may be open to them. 
We express no opinion on the subject. 

On a careful consideration of the 
material on the record and giving due 
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the concession permitted under O. 22, 
R. 9, Sub-R. (2), Civil P. C., to 
the defendant-appellant, and therefore 
the abatement is hereby set aside: vide 
inter alia Qaln v. Nura (1) and Ljichmi 
Ndrain v. Muhammad Yusaf (2). 
Addison, J .—I concur. 

K.s. _ Appeal allowed. 

1. A I B 1926 Lah 294=94 I C 422=7 Lah 73» 

2. A I R 1920 All 284=59 I G 903=42 All 540- 
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Jai Lai* and Agha Haidar, JJ. 
Ham Lal and others —Defendants—Ap¬ 
pellants. 

V. 

Thakurji Mandir and another —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 2605 of 1928,. 
Decided on 19th April 1933, from decree 
of Dist. Judge, Hissar, D/- 6th August 
1928. 


weight to the lengthy arguments which 
were addressed to us by counsel for 
the parties, I am satisfied in my mind 
that the trial Judge has approached 
the case from an erroneous point of 
view and his decision is erroneous. I 
would therefore allow this appeal and, 
setting aside the judgment and decree 
of the Court below dismiss the plain¬ 
tiff’s suit with costs throughout. 


An application was put in this Court 
on 14th October 1930, by the defen- 
nant-appellant saying that the^ plaim 
tiff-respondent. Mahant Mahabir Das, 
had died about two months ago and 
that his legal representatives nrmy be 
brought on the record. This application 
was granted subject to all just excep¬ 
tions. No further steps seem to have 
been taken on behalf of the respondent. 
On the second day of the hearing or 
the present appeal, counsel for the 
])laintiff-respondent put in an applica¬ 
tion accompanied by an ar- 
fidavit that, Mahant 

bir Das had died on 11th July 1930 
and therefore the application was too 

late by four days and 
abated on 10th October 1930. Tins 
contention however is correct to this 
extent that the appeal abated automaU- 
cally on the expiry of the 90 days 
from the date of the death of Ma¬ 
hant Mahabir Das. The appellant how¬ 
ever has put in an application ask- 
,ing this Court to excuse the four days 
! delay in view of the fact that he was 
not in a position to know the exact 
date of the death of Mahant Maha¬ 
bir Das. These applications have been 
considered by the Court and in my 
judgment it is a fit case for extending 


(a) Civil P. C. (1908), S. 11—Suit to de¬ 
clare property as belonging to temple — To 
apply res judicata it mutt be shown that 
temple right was substantially in issue in. 
previous suit. 

In a suit praying for declaration that the land 
described in the plaint was the property of the- 
temple, in order to apply the bar of res judicata- 
it is necessary for the defendant to establish that- 
the parties were litigating under the same title ia 
the previous suit and also that the question of 
the right of the temple was substantially in issuo 
in the provious suit ’.AIR 1927 Cal 606, Dist. 

^ LP 921 0 2J 

(b) Specific Relief Act (1877), S. 42 - Pro- 
perty in potse*»ion of temple—Each denial is 
fresh invasion and affords fresh cause of 
action. 

Where the property in dispute has throughout 
been in possession ofthe temple, each denial of title 
of the temple to the property in dispute is a fresh 
invasion of its right and affords a fresh cause of 
action to establish its title to the property in dis¬ 
pute ’.AIR 1927 Lah 119, Foil. IP 922 C 1) 

Kishan Dayal —for Appellants. 

Manohetr Lal and Ghiranjiva Lal — 
for Respondents. 

Jai Lal. /.—This second appeal is 
by the defendants. On 25th May 1925, 
two persons Puran Singh and Ganga 
Singh instituted a suit praying for a 
declaration that the land described in 
the plaint was the property of the 
temple styled as Mandir Thakurji situ¬ 
ated at Bundhor in the Tehsil of 
Rewari. The tenure, according to the 
plaint, was that of a dholidar which 
means the grant of land made to a 
temple. The defendants are the original 
proprietors of the land. It appears that 
the grant has been made by the defen¬ 
dants or their ancestors. The suit was 
defended on various grounds, but on 
this second appeal we are concerned 
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with three of them. One is that the 
suit is barred l>y res judicata; the 
second is that the plaintiffs have no 
locus standi to institute this suit and 
the third is that the suit is barred by 
limitation. The suit was originally dis¬ 
missed by the trial Court on the ground 
that the Mandir was not in possession 
of the land in suit and therefore the 
plaintiffs were not entitled to sue for a 
mere declaiation and that the land in 
suit had not been dedicated in^ per¬ 
petuity to the temple. The District 
Judge however differed from the con¬ 
clusions of the trial Court and reman¬ 
ded the suit to it for decision of the 
remaining issues after reversing its hnd- 
ing on the two issues mentioned above. 
The trial Court after reinand gave a 
finding in favour of the plaintiffs on all 
the issues and decreed the suit, 
with this view the District Judge has 

agreed. , , , ' 

Now, with regard to the plea of res 

judicata it is necessary to mention that 
in the year 1916 a suit was instituted 
by the appellants, that is to say, the 
then owners of the land, against one 
Ishar Das who apparently was thcpujari 
of the temple. It was alleged by the 
plaintiffs in that suit tliat Ishar Das 
was in possession of the land as bhon- 
dedar which implies a tenure by virtue 
of grant by the proprietors of land in 
lieu of services. It was alleged in the 
plaint that Ishar Das had <=cascd to 
render the services for which the land 
had been granted to him a^was there¬ 
fore liable to ejectment. The suit was 
therefore for the ejectment of Ishar 
Das. That suit was defended by Ishar 
Das on the ground that he was not a 
bhondedar, but tliat the temple was the 
dholidar in respect of the land m suit. 
The trial Court held that this plea ot 
Ishar Das was wrong and decreed the 
suit. An appeal was preferred against 
tliis dscr©e> but was apparently dis- 
missed on a preliminary objection—so 
the counsel stated before us—and a 
further appeal to^ this Court also was 
dismissed on similar ground. 

In execution of that decree an at¬ 
tempt was made to award possession 
of the land in suit to the owners, but 
the District Judge has found that as 
a matter of fact actual possession was 
not given to the proprietors and t^t 
the temple has remained in possession 
of the land through its tenants, as be¬ 
fore. right up to the date of the insti- 
tuUon of the suit out of wluch this 
second appeal has arisen. Sub^quently 
one Anand Das, a minor, instituted a 
suit for a declaration that the land in 


suit was held by the temple as dholi¬ 
dar. He claimed to be a chela of 
Ishar Das. His suit was dismissed on. 
two grounds: (1) that the land Iiad not 
been proved to be held by the temple, 
and (2) that Anand Das had not been- 
proved to be the chela of Ishar Das. 
Anand Das filed an appeal against this- 
decree. but it was dismissed on the 
ground that he had failed to prove his. 
locus standi, that is to say, his status- 
as a chela of Ishar Das. I have merely 
mentioned this suit as the learned coun¬ 
sel of the appellants mentioned it at 
the commencement of his arguments, 
but nothing turns on the findings in 
tliis suit, indeed there were no final 
findings with regard to the rights of the 

temple. 

It is contended on belialf of the ap¬ 
pellants that the decision in the suit 
in 1916 operates as res judicata against 
the plaintiffs in this suit, in other words, 
that the plaintiffs are not entitled to 
claim that the land is held by the 
temple as dholidar. Now, in order to 
apply the bar of res judicata it is neces¬ 
sary for the defendants^ to^ estabhsh 
that the parties were litigating under 
the same title in the previous suit and 
also that the question of the right ot 
the temple was substantially m issue 
in the previous suit. In rny opinion on 
both these points the decision must be 
against the defendants. In the first in¬ 
stance, Ishar Das had been impleaded 
in that suit as a defendant in his per¬ 
sonal capacity and not as a pujari of 
the temple therefore he was merely con¬ 
testing the right of the plaintiffs to eject 
him by denying the status that they as¬ 
cribed to him and a decision on that 
question alone was sufficient to dispose 
of the plaintiffs’ case. It was not neces¬ 
sary for the purpose of the previous 
suit to decide whether the temple was 
interested in the land or what was the 
nature of that interest. I would there¬ 
fore hold that there is no force m this- 
contention of the appellants counsel. 

Bohari Lai v. Gour Chandra (1). a 
judgment of a Division Bench of the 
Calcutta High Court, was cited by the- 
learned counsel, but the facts of that 
case were clearly distinguishable from^ 
the facts of this case. In that case the 
Shebait had been impleaded in the pre¬ 
vious litigation as such and was not 
defending his own title, but the title of 
the temple. In the present suit Ishar 
Das had been impleaded not as a re¬ 
presentative of the temple, but in lus 
personal capacity. He was not there¬ 
fore competent, and he did not pur- 

1. A I K 1927 Cal 606=101 I 0 768. 
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port, to represent the temple in the 
previous litigation of 1916. 

With regard to the second objection 
the learned counsel conceded that_ the 
worshippers of a temple are entitled 
to sue for a declaration that the pro¬ 
perty in suit belongs to the temple, 
but he raised the objection that the 
suit had been instituted in the name 
of tlic temple and not in the name of 
the worshippers personally. This ob¬ 
jection however was not raised at the 
trial and appears to have been raised 
for the hrst time before us. A peru¬ 
sal of the issues framed in this case 
shows that the only objection taken 
by the defendants in the trial Court 
was that the worshippers of a temple 
were not competent to sue for a decla¬ 
ration, but this proposition has now been 
conceded by the learned counsel and 
the second objection that has now been 
raised is not open on the ground that 
it was not previously raised. ^ In any 
case, in my opinion, the objection is of 
an entirely technical nature and could 
easily be met by an amendment of the 
plaint as to the nomenclature of the 
•plaintiffs, but it is not necessary to do 
so now because both the parties under¬ 
stood that the plaintiffs in the suit were 
really the worshippers who were claim¬ 
ing a declaration on behalf of the tem¬ 
ple. As to limitation it having been 
found by the District Judge that the 
oroperty in dispute has throughout been 
In possession of the temple in my opi¬ 
nion each denial of title of the temple 
to the property in dispute is a 
invasion of its right and affords a fresh 
cause of action to establish its title to 
the pr6perty in dispute, Tara Chand v. 
Kashi Ram (2), Jalnial Singh v. Ciiand 
Singh (3) and Hira v. Ram Sing (4), 
were cited by the appellant’s counsel in 
support of this contention, but Small v. 
Bahab (5), is a case which fully covers 
the present case and the decision in 
that case has been followed in other 
cases in this Court. In my opinion, if 
I may say so with respect, the view 
taken in Small v. Bahab is the 

correct one and I follow it. The cases 
cited bv the appellants’ counsel are <^p- 
able of being distinguished on then- 
own peculiar facts. There is therefore 
no force in the plea of limitation either. 
I would therefore dismiss this appeal 
with costs. 

Agha Haidar, /.—The question of 
limitation is further covered by a deci- 


2. (1917) 17 P B 1917=39 I C 121. 

8. (192.'>) 91 I C f^05. 

4, (I9'>ft) 99 I C 9S8. ^ 

f.* A I B 1927 Lah 119=100 I C 732=8 Lab 22. 


sion of the Allahabad High Court re¬ 
ported as Kali Prasad Misir v. Harbans 
Misir (6). which seems to be exactly 
similar to the case reported as Small 
V. Bahab (5). I agree with the order 
proposed by my learned brother. 

R.K. Appeal dismissed. 

'W.~A I ETmS All 383=50 I 0 767=41 All 509. 
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Addison and Agha Haidab, JJ. 
Sodhi Sadhu Singh & Sons and others 
—Defendants—Appellants. 

v. 

Dal Chand Tulsi Bam and another — 
Plaintiffs—Respondents. 

First Appeal No. 1008 of 1932, Deci¬ 
ded on 27th June 1933, from decree of 
Senior Sub-Judge, Ferozepore, D/- 30th 
March 1932. ^ , 

(a) Civil P. C. (1908), O. 10, R. 4—Several 
adjournments given for appearance Warning 
pleader and agent that action would be taken 
under O. 10, R. 4 ( 2 )—Non-appearance by 
party and neither pleader nor agent under¬ 
taking to answer questions—Disposal of suit 
under O. 10, R. 4 (2), is proper though no 
questions were put to pleader or agent. 

Several adjournments were given for the a^ 
pearance of a party, on the motion of pleader and 
agent of the party; and each tima they were 
warned that in case the party failed to appear, 
action will be taken under O. 10, B. 4. In spite 
of all this, neither the party appeared nor did the 
pleader or agent undertake to answer all the 
ciuestions. Thereupon the Court disposed of the 
suit under O. 10, B. 4 (2). without putting any 
question to the pleader or the agent: 

Held : that even though it was inenmbent on 
the Judge to put such questions before taking 
action under O. 10, B. 4 (2), still under the cir¬ 
cumstances the Judge’s action was 

(b) Interest—Suit on hundis in which no 
interest was mentioned—Award of 14 per 
cent interest from dale of hundi to date of 

institution is excessive. i. „„ 

In a suit on hundis in which no interest was 
mentioned, the trial Court awarded 12 per cent 
from date of hundi to date of suit and 9 per cent 
from date of suit till realization ; n „ 

Held : that there was no justification for allow¬ 
ing such high rate but that 6 per cent from dato 
of hundi to date of realization was ^ 

Fakir Chand and Chandar Gupta 
for Appellants. 

Badri Das and Shamair Chand- for 
Respondents. 

Agha Haidar. /.—This appeal ar^cs 
out of a suit brought by the plaintiffs 
against the defendants on the basis of 
two hundis. The trial Judge decreed 
the plaintiffs’ suit and the defendants 
have come up to tlus Ckiurt in apical. 
The facts of the 

stated as follows: On 14th May 1930. 
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Sodhi Harnam Singh, defendant 1, as 
the managing proprietor of the firm 
known as “Sardar Bahadur Sodhi Sadu 
Singh and Sons” executed a hundi in 
favour of the plaintiff-firm for a sum of 
Rs. 10,000. The hundi was payable 
after 180 days. On 4th June 1930, 
Sodhi Harnam Singh executed another 
• hundi in favour of the plaintiff-firm for 
a sum of Rs. 10,000. This hundi ^vas 
also payable after 180 days. No in¬ 
terest was mentioned in any one of 
these hundis. The plaintiffs alleged 
that, as the defendants did not pay 
anything at all towards the amount due 
on the hundis, although these were pre¬ 
sented to them at the proper time, 
they have brought the present suit for 
the recovery of Rs. 21,545-1-3, 
calculating interest on the total sum of 
Rs. 20,000 at the rate of one per cent 
per mensem and adding a minor item 
of expense which need not be detailed 

here. 

The defendants filed a document pur¬ 
porting to be th'cir written statement. 
In this document, which bears the 
names of the four defendants and was 
filed through one Arjan Singh, their 
general attorney, the execution of the 
two hundis is admitted, but the defen¬ 
dants denied that there was any stipula¬ 
tion as regards interest and therefore 
they pleaded tliat the plaintiffs were 
not entitled to anything under that 
head. They further pleaded tliat dur¬ 
ing the specified period (namely 180 
days) a sum of Rs. 16,000 had been 

paid by the defendants to Tulsi Ram, 
representing the firm of the plaintiffs, 
that Sodhi Harnam Singh went to the 
shop of the plaintiffs on the date fixed 
in order to pay up the balance of the 
amount due and that this could not be 
done on account of the evasive attitude 
adopted by the plaintiffs. They prayed 
that the plaintiffs’ suit riiould be_ dis¬ 
missed The formal verification of this 
document is not signed by any one of 
the defendants, nor did Arjan Singh 
sign it in his capacity as the general 
agent of the defendants. It is impor¬ 
tant to note that no specific date is 
given in this document on which the 
payment of Rs. 16.000, under the tvvo 
hundis is alleged to have been made 
on behalf of the defendants. The writ- 
■ ten statement bears the date 13th No¬ 
vember 1931. On tliis date the Court 
in the presence of the counsel for the 
defendaJits made an order that 
“ the parties should appear personally on oth 
December 1931 for their statements being re- 

^***^^011 4th December 1931, an applica- 
lion wss in3.de by Sodhi HATnain Singn 


through Arjan Singh, general agent, 
and was presented to the Court through 
Mr. Shadi Lai, pleader for the defen¬ 
dants stating that Sodhi Harnam Singh 
would be unable to put in his appeal— 
ance on 5th December 1931, for cer¬ 
tain private reasons of his own and 
that any date other than the 5lli De¬ 
cember might be fixed for recording the 
statement of Sodhi Harnam Singh. Tliis 
application was placed before the Court 
in the presence of the pleaders for the 
plaintiffs as well as for the defendants 
and their mukhtar was also present. 
The plaintiffs’ advocate did not raise 
any objection as to the adjournment 
and the mukhtar of the defendants 
stated that Sodlii Harnam Singh would 
be present in Court on 17th December 
1931. The case was accordingly ad¬ 
journed to that date and it was ordered 
that the statements of the parties shall 
be recorded on that date. On 14th 
December 1931, an application was 
made on behalf of Sodhi Harnam 
Singh, defendant, through Arjan Singh 
and was presented to the Court by liis 
pleader Mr. Shadi Lai. 

In this application it was stated that 
the applicant’s counsel liad some urgent 
business, on account of which he sliaU 
not be able to appear in the case and 
that the hearing may be fixed for a 
date other than 17th December 1931. 
The pleader for the plaintiffs stated that 
])is clients i. cug'.it that Sodhi Harnam 
Singh would not \)u: in appc'irancc iii 
the next date of the hearing and that 
if counsel for the defendants guaranteed 
that Sodhi Harnam Singh would be 
produced before the Court the plaintiffs 
would have no objection. Counsel for 
the defendants slated in Court that he 
had some business on the 17th Decem¬ 
ber and therefore would not be able 
to conduct the case on behalf of liis 
clients on that date, but he undertook 
to produce his client in Court on 5tli 
January 1932, without fail. The Court 
ordered that the case should be fixed 
for 11th January 1932, and that the 
counsel for the defendants should pro¬ 
duce his client on that date without fail 
so that his statement might be recorded 
on 11th January 1932. An application 
was put in on behalf of Sodhi Harnam 
Singh stating that the case was fixed 
for 11th January 1932, for recording 
the statement of Sodhi Harnam Singh, 
but that he was unable to attend the 
Court on account of the marriage of his 
brother. No date of the marriage was 
given in the application, but the Court 
took a lenient view and ordered the 
adjournment of the case fixing 21st 
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January 1932. for recording the' state¬ 
ments of the parties. On the 21st Janu¬ 
ary, Sodhi Harnam Singh did not ap¬ 
pear and his agent filed an application 
and a telegram. The Court ordered 
that, as several opportunities had al- 
readv been- allowed to the defendant 
and 'he has not appeared, proceedings 
shall be taken agaiii.st him under O. 10,' 
R. 4. Civil P. C., if he failed to ap¬ 
pear on 15th February 1932. 

Tills date was subsequently altered 
to 16th February 1932, as the earlier 
date was declared a public holiday. 
On 16th February 1932, when the case 
was called for hearing the Court ad¬ 
journed the hearing to 7th March 1932, 
as a result of the letter dated 14th 
February 1932, which Sodhi Harnam 
Singh addressed to the Court. In mak¬ 
ing this order the Court once again 
made it clear that, in case the defen¬ 
dant did not attend the Court on the 
date fixed, action shall be taken against 
him under the provisions of O. 10, 
R. 4, Civil P. C. The case was not 
taken upon the 7th March because there 
was a talk of a settlement being ar¬ 
rived at between the parties and there¬ 
fore 16th March 1932, was fixed as 
the date of the next hearing. No settle¬ 
ment was arrived at and the pleaders for 
the parties and the agent for the 
fendant appeared before the Court. Un 
the 16th March the Court made an 
order that the' counsel for the defen¬ 
dant and his general agent should be 
directed to produce all the four defen^ 
dants on 30th March 1932, for their 
statements being recorded, othenvise 

proceedings under O. 10, R. 
p C shall be taken against them. 
On 30th March 1932, Sardar Autar 
Singh, defendant 3, and Sardar Mahin- 
dar Singh, defendant 4, appeared in 
Court and stated that they had no 
knowledge about the dealings relating 
to the hundis in suit and that meir 
brother Sodhi Harnam Singh had been 
conducting these affairs and they them¬ 
selves were not in a position to say 
whether the sum of Rs. 16,000 had 
been paid to the plaintiffs or not. 

It would thus appear that the' Senior 

Subordinate Judge had l:^n 
commodating in adjourning the case 
repeatedly to suit the convenience ot 
the defendants. In my judgment this 
leniency was not quite jusiified because 
it was apparent from the scries of the 
applications, to which I have made re¬ 
ference. that the defendants had been 
doing their best to avoid being present 
in Court, as repeatedly ordered. In 
three of the orders at leasts namely. 
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those dated 21st January 1932, 16th 
February 1932, and 16th March 1932,. 
the Court clearly pointed out that, un¬ 
less the defendants put in an appear¬ 
ance before the Court and gave their 
statements as required by law, action 
would be taken against them under 

O. 10, R. 4, Civil P. C. 

In appeal it is argued on behalf of 
the defendants-appellants,^ that in order 
to justify the action which the 
has taken under O. 10, R. 4, Civil 

P. C., it was incumbent upon thelearn- 
ed Senior Subordinate Judge to put 
any question to the pleader of the party 
or such other person as acoompaniea 
the pleader (in this case Arjan Singh, 
general attorney) and that it was only 
when the pleader for the defendants 
was unable to answer the question t^t 
the procedure contemplated by O. 

R. 4, sub-R. (2), Civil P.. C., could 
be adopted. This argument is perfectly 
correct so far as it goes, but, having 
regard to the proceedings detailed above 
and to the repeated orders of the Courts 
to which reference has been made, there 
cannot be any doubt that the pleader 
for the defendants and Arjan Singh, 
mukhtar. were not prepared to make 
any statement as regards the case 
up on behalf of the ^efen^nts. As. 
already stated, reference to O. 10, K. 4 
is contained in the orders bearing the 
dates 21st January 1932, 16th Febru¬ 
ary 1932 and 16th March 1932, and 
Mr Shadi Lai who represented the 
defendants in the lo\yer Court knew 
exactly what the implications of these 
references were. The inference is ob¬ 
vious that the pleader did not under¬ 
take and in aU probability was not in 
a position to undertake, to answer the 
questions which the Court might have 
put as regards the pl^ of payment 
vaguely raised in the written statement. 
In my judgment, having regard to the 
circumstances of the case the trial Judge 
had no alternative left except to pro¬ 
nounce judgment against the recalcit¬ 
rant defendants 1 and 2. 

A point was taken by Mr. Falar 
Chand, counsel for the api^llants, that 
the Court was not justified in decreeing 
the suit against Autar Singh, defen¬ 
dant 3, and Mahmder Singh, defen¬ 
dant 4, as they, at any rate had ap¬ 
peared before the Court on 30th March 
1932 This contention is correct, but 
Mr. Badri Das, the learned counsel for 
the respondents, made a statement m 
Court that his clients were not at aU 
anxious to proceed against, defendants ^ 
and 4. This being so, Autar Singh and 
Mahindar Singh may be taken to be no 
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longer parties to the suit against whom 
^iny relief could be claimed. The order 
of the Senior Subordinate Judge there¬ 
fore against defendants 1 and 2 would 
be maintained to this extent: that the 
suit for the amount due under the two 
hundis would stand decreed. As re¬ 
gards interest, as already mentioned, 
Sio interest is stipulated in the hundis 
and the trial Judge liad no jusiincation 
for allowing interest at the of 

12 per cent per annum from the d^e 
; of the hundis up to the date of the. 
institution of the suit. The trial Judge 
also aUowed interest from the date ot 
the institution of the suit till xeabza- 
ition at the rate; of 9 per cent per 
!annum. In my judgment this rate ot 
interest having regard to the nature of 
the suit, is excessive. The plaintiffs 
shall be entitled to interest on Rupees 
20 000, the amount due under the two 
hundis, at the rate of 6 per cent per 
annum from the date of the hundis up 
to the date of realization. To this ex¬ 
tent only I would allow this appeal. 
Defendants 3 and 4 would bear their 
own costs throughout, hut the plain- 
tiffs-respondents would get their costs 
-from defendants 1 and 2 bodi in this 
Court as well as in the trial Court. 

Addison, /■—I concur. 

Order accordingly > 
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Bhide, J. 

Emperor 

V. 

KrishanGopal —Accused—Respondent. 
Oriraioal Revn. No. 459 of 1933, De¬ 
cided on 29bh June 1933. 

Criminal P. C. (1898) S.. 497 and 498- 
S. 498 is nol controlled by limitations of 
S. 497 and High Court or Sessions Court has 
wider powers to grant bail. 

Section 498 gives a much wider discretiim to 

grant bail to the Court of Session and the High 

Court than that given to Subordinate Courts by 
S. 497, and S. 498 is nob controlled by limitations 

of S. 497. . . 

The Commissioners appointed under the Punjao 

Act 4 of 1930, to try the Punjab conspiracy case, 
while framing charges against the respondent 
under S. 302/109, I.P. C., and S. 307/109,1. P- C., 
ordered bis release on bail for Es. 10,000. The 
reason given for allowing bail was that although 
a serious charge had been framed against the res¬ 
pondent hia case was apparently considered to be 
on the border line : 

Seld : that the Commissioners had jurisdiction 
' to grant bail under S. 498 and that there were no 
adequate grounds for interference in revision with 
the discretion exercised : AIR f 


Carden Noad, G. A. Jotoala Parshad 
and Gopal Lai—tor the Crown. 

A. B. Kapur and Pra7i Nath Mehta 

for Respondent. 

Judgment .—The Commissioners ap¬ 
pointed under Punjab Act 4 of 1930, 
who are trying what is known as the 
Punjab Conspiracy Case, while framing 
charges against the respondent, Kishan 
Gopal, under S. 302/109, I. P. C., and 
S. 302/109, Penal Code, etc., ordered 
his release on bail for Rs. 10,000 for 
reasons set forth in their order dated 
6 th March 1933. A petition for r^ision 
has been filed on belialf of tlie Ciown 
and it has been urged by the learn- 
ed Government Advocate that the or¬ 
der passed by the learned Commis- 
sioners was illegal and without juris¬ 
diction. In support of this contention 
the learned Government Advocate re¬ 
lied on the provisions of S. 497, Cri¬ 
minal P. C., according to wluch an ac¬ 
cused person shall not he released on 
bail if there appear to be reasonable 
grounds for believing that he has been 
guilty of an ofi'ence punishable with 
death or transportation for life. It was 
urged that as the learned^ Commis¬ 
sioners framed charges against the res¬ 
pondent, they evidently considered that 
there was “ground for presuming "^hat 
he had committed the offences with 
which he was charged (vide S. 254, 
Criminal P. C.) and hence the or¬ 
der granting ball was without juris¬ 
diction and illegal. Attention having 
been drawn to the provisions ot b. 4y», 
Criminal P. C., the Icarn^ed Govern¬ 
ment Advocate contended that ^“oou^ 
the restrictions set forth p b. 4y C 
do not appear in S. 498, it had been 
held that the grant of bail under the 
latter section also is governed by the 
restrictions in the preceding section. 

It may be conceded at once that 
in view of the fact tliat the l^med 
Commissioners had framed cliarges 
against the respondent under b. 302/ 
109, Penal Code, etc., the order grant- 
ing bail does not appear to )ustm- 
able under S. 497, Criminal P. C., 
but the order does not purport to be 
passed under that section but was pass¬ 
ed on an application under b. 498, 
Criminal P. C. The learned Comn^s- 
sioners have admittedly powers of a 
Court of Session and the sole point 
which needs consideration is whether 
the order passed by them under S. 
498 is or is not legally justifiab^. 
Most oft the authorities cited by the 
learned Government Advocate relate to 
S. 497, Criminal P. C., and are ot 
no assistance so far as this point is con.- 
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ccrned. The only authority referred to 
by liim Avhich is relevant so far as 
S. 498, Criminal P. C., is concerned is 
Sonrcudra v. Emperor (1), in which 
the learned Judges observed that 
though the powers of the High Court 
under S. 498, Criminal P. C., as re¬ 
gards granting bail were unfettered 
they ought to “lake into considera¬ 
tion” the limitations on the power of 
other authorities to grant bail imposed 
by S. 497, Criminal P. C. But this 
observation carfnot be taken to mean 
that the powers of the Court of Ses¬ 
sion and the Pligh Court under S. 
498, Criminal P. C., are not wider 
or that they cannot grant bail ^ on 
grounds other than those falling with¬ 
in the purview of S. 497, Criminal 
P. C. Any such interpretation would 
be, I think, clearly opposed to the 
plain language of the section itself. The 
contention of the learned counsel for 
the respondent that S. 498, Criminal 
P. C., gives a much wider discretion 
to the Court of Session and the High 
Court than that given to Subordinate- 
Courts by S. 497, Criminal P. C., 
is. on the other hand, supported by 
ample authority. The question was re¬ 
cently considered at length by a special 
Bench of three Judges of the Allahabad 
High Court in A- /. R- 1931 AIL 
504, and it will be sufficient to quote 
the following observations of their 
Lordships on the point: 

“ Section 493, Criminal P. C., gives an unfet¬ 
tered discretion to the High Court or the 
of Session to admit an accused person to ban. It 
is a mistake to imagine that S. 403 is controlled 
by the limitations of S. 497, except when there 
are not rnasouablo grounds for believing that the 
accused committed the ollenco or there are rea¬ 
sonable grounds for believing that he is rot guilty, 
in which case it becomes a duty to release him. 
Magistrates can proceed under S. 497 only end 
their discretion is regulated by the provisions of 
that section, but S. 493 confers upon a Sessions 
Judge or the High Court wide powers to grant 
bail which aro nob handicapped by the restriction 
in the preceding section. That discretion is un¬ 
fettered, but of course it cannot be exercised arbi¬ 
trarily but must be exercised judicially. There 
is no hard and fast rule and no inflexible prin¬ 
ciple governing such discretion. The only prin¬ 
ciple that is established is that there should be a 
judicial exorcise of that discretion. It i8 not any 
one single circumstance which necessarily Con¬ 
cludes the decision; but it is the cumulative effect 
of all the combined circumstances that must 
weigh with the Court. The considerations are 
too numerous to be classified or catalogued ex¬ 
haustively.” 

The learned Judges then proceeded 
to mention various matters which may 
be properly taken, into consideration in 
deciding the question of bail. Thelearn- 
1. (1910) 37 Cal 412=11 Cr L J 217=6 10 8. 


ed Comimssioners have given their 
reason for allowing bail although se¬ 
rious charges had been framed against 
the respondent. The case of the res¬ 
pondent was apparently considered to 
be on the border line and hence in 
the exceptional circumstances bail was 
granted but at the ^ same time the 
amount of the security was fixed at 
a very high figure. I feel no doubt 
that the learned Commissioners had ju¬ 
risdiction to grant bail under S. 498 
and in view of the reasons given by 
them in their order, I see no adequate 
ground for interference in revision avitb 
the discretion exercised by them in the' 
matter. 

The learned Government Advocate 
mentioned in the course of his argu¬ 
ments that the respvondent was attempt-^ 
ing to tamper with the prosecution wit¬ 
nesses. There is no affidavit before me 
in this connection and the matter would 
require enquiry. If there is any re¬ 
liable evidence to show that the res¬ 
pondent is abusing his liberty it will 
be, of course, open to the learned Gov¬ 
ernment Advocate to approach the learn¬ 
ed Commissioners with an application 
for cancellation of the bail. With these 
remarks I dismiss the petition. 

K.s. Petition dismissed. 
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Jai Lal, J. 

Emperor 

V. 

Lal Singh and others —Accused—Eea- 
pondenfcs. 

Criminal Bevn. No. 915 of 1933, De- 
cided on 23rd June 1933, reported by 
Addl. Sess. Judge, Lahore, D/- 12fch June 

1933 

sf« Criminal P.c. (1898), S. 561-A—Aasessor 
determined to help accused in course of Iria! 
is not proper person to act as assessor—High 
Court has power to order new trial with help 
of new assessors—Criminal trial. 

Where one of the assessors expressed daring the 
course of the trial that he was determined to help 
the accused : 

Held : that he was not a proper person to act 
as an assessor and in such a case the High Court 
has power under S. 651-A to order a new trial 
with the help of new assessors : 15 I C 313, Ref. 

LP 927 0 IJ 

Carden Noad and Hazara Singh — 
for the Crown. 

Bihari Lal and Sagar Ckand —for Res¬ 
pondents. ^ 

Order. —This is a reference by the 
Additional Sessions Judge' of I-ahore^ 
made under rather peculiar cucum- 
stances. The accused, Lal Singh 
others were being tried before to® 
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learned Additional Sessions Judge on a 
charge of dacoity accompanied by mur¬ 
der under S. 396, Penal Code, and one 
S. Kirpal Singh was one of the three 
assessors who was assisting the learn¬ 
ed Judge in the trial. In tlic course of 
the trial the Additional Sessions Judge 
discovered that S. Kirpal Singh liad 
stated that he was determined to help 
the accused; in fact he had expressed 
an opinion that he was not going to 
allow the accused to be convicted. This 
fact is proved by reliable evidence which 
the learned Judge lias accepted as true 
and which I have no reason to disbe¬ 
lieve That being so, it is obvious that 
S. Kirpal Singh is not a proper person 
to act as an assessor in this case. 

The next and the more difficult ques¬ 
tion is what is the proper action to be 
taken in such circumstances. The only 
authority mentioned by the learned Ad¬ 
ditional Sessions Judge is Scsisions 
Judge of Tanfore v. Thiagaraja Thevan 
(1) a judgment of the Madras High 
Court. In that case in the course of 
the trial the Sessions Judge discovered 
that one of the assessors was interested 
in the deceased. He would not have 
appointed him as an assessor if he had 
known this fact when he commenced 
the trial, but it came to his notice 
during the course of the trial. He con- 
seauently referred the case for orders 
of‘the High Court recommending that 
a new trial be ordered with the help of 
otheT assessors and the High Court 
accepted this recommendation as the 
proper course’ in the cecumstances. I 
consider that the High Court 1ms power 
to pass such an order inter aha under 
S. 561-A, Criminal P, C. 

The counsel for the accused have very 
properly not opposed the recommenda¬ 
tion of the Additional Sessions Judge and 
have left the matter in the hands of 
this Court. I am aware that a number 
of witnesses have already been exa¬ 
mined and a new trial will necessitate 
their being recalled, but this course 
cannot be avoided because I do not 
think it would be fair to aU concerned 
that the evidence already recorded 
should be read as evidence in the case 
considering that new assessors will have 
to be chosen by the trial Judge, who 
will have to give their opinion on the 
whole of the evidence led by the par¬ 
ties. I must not of course be under¬ 
stood to observe that the present As¬ 
sessors, except S. Kirpal Singh, are 
not eliigible for being re-appointed. 
That is a matter entirely for the Ses- 
si ons Judge to consider. I consequently 

l7 (1912) 16 I 0 813=13 Cr L J 478. 


accept the recommendation of the learn¬ 
ed Additional Sessions Judge and set 
aside the proceedings so far taken in 
the trial before him and direct Iiim to 
hold a de novo trial of the accused with 
the help of other assessors. I tlunk it 
is necessary in the interests of justice 
that the attention of the learned Ses¬ 
sions Judge of Lahore be invited to 
this case in order to enable him to- 
consider the: question of the removal of 
the name of S. Kirpal Singh from the 
list of assessors. 

K-S. Reference answered, 

A. 1. R 1933 Lahore 927 
Broadway, J. 

Zulfikar and another — Convicts—Peti¬ 
tioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn Petn. No. 1566 of 
1932, Decided on 3rd March 1933, from, 
order of Sess. Judge, Mianwali, D/- 24th' 
October 1932. 

Penal Code (1860), S. 34—Applicability. 
When two or rnoie persons set on to another 
armed with hatchets and dangs it may safely be- 
assumed that their common iatentiou is (o give' 
him a thorough hiding, and it may also safely be 
assumed that all are cogni^iant of the fact that 
the hatchets wdll be used and that very serious- 
injuries are likely to be indicted. In these cir¬ 
cumstances S. 34 rightly applies. [P 928 C 1]- 

Mohammad Amin —for Petitioners. 
Ganesh Datta for the Government 
for the Crown. 

Judgment. — One Abdul Haq was 
either carrying on a liaison with Mt. 
Mirai, as he stated in the first informa¬ 
tion report, or, as he stated in Court, 
was suspected of doing so. Mt. Mirai 
is the sister of Abbas Khan and the 
cousin of Zulfikar. On 9th June 1932,. 
Abdul Haq was beaten. He received aij 
injury on the head which was sl^ deep- 
and an incised wound on his right! 
arm, and a bone of his leg was frac¬ 
tured. He also received 14 other simple 
hurts. Five persons in all were cliarged 
with having assaulted him, including 
Abbas the Zulfikar; and in the first 
information report, he named three per¬ 
sons as liis eye-witnesses. At the trial 
however he did not produce these eye¬ 
witnesses, alleging that they liad bwn 
won over by the opposite party and 
instead produced a man named Ghulam 
Mohammad. Of the five persons tried,. 
Abbas and Zulfikar alone were found 
guilty of having taken part in the as¬ 
sault and were convicted under section 
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324/325. Penal Code, and sentenced to 
two years’ rigorous imprisonment each. 
They appealed and the learned Sessions 
Judge dismissed tlicir api>€al basing his 
findings entirely on the story told by 
Abdul Hact supported by the medical 
evidence which showed that he had re¬ 
ceived seventeen injuries. 

ll has been found that Abbas only 
struck one blow which caused the head 
injury. An axe was said to have been 
used, but apparently it was the blunt 
end of it. ZuUfikar was said to have 
been armed with a dang only and there¬ 
fore could scarcely be held responsible 
for the incised injury on the arm; he 
may liave caused the fracture of the 
leg. The case is not a satisfactory one, 
but notice has only been issued with 
regard to sentence and the applicabi¬ 
lity of S. 34, Penal Code. When two 
or more persons set on to another armed 
with hatchets and dangs it may safely 
be assumed that their common intention 
is to give him a tliorough hiding, and 
it may also safely be assumed tliat all 
arc cognizant of the' fact that the hat¬ 
chets will be used and that_ very serious 
injuries arc likely to be inflicted. In 
these circumstances I think that S. 34, 
Penal Code, has rightly been applied, 
but, in the circumstances of the case 
itself, I consider that the sentences are 
I excessive. I therefore reduce the sen¬ 
tence in each case to nine months 
rigorous imprisonment. 

V.s. Sentence reduced, 
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BaOAD\\AY AND AnDUL Qadib, JJ. 

Mochhia and others — Convicts—Ap¬ 
pellants. 

V. 

Empero} —Opposite Party. 

Criminal Appeal No. 1459 of 1932, 
Decided on March 1933, from order 

of Addl. Sess. Judge, Jhang, D/- 17th 
November 1932. 

(a) Penal Code (1860), S 302—Person ins¬ 
tigating others to beat deceased and in whose 
presence injuries are inflicted by such others 
causing death is guilty under S. 302. 

One of the accused was instigating others to 
beat the deceased and, while so instigating and in 
bis presence, the other accused inflicted several 
injuries on the person of the deceased with a toka 
which caused bis death : 

Held : that the accused could not escape res¬ 
ponsibility for abetment of murder committed by 
others and that he should be convicted under 
S. 302. [P 929 0 2; P 930 C 1] 

(b) Penal Code (1860), S. 149 — Unprenie- 
-ditated fight between two parties as result 

of abuse on both sides—Parties do not form 
-unlawful assemblies but are guilty only of 
rioting. 


Where a fight occurring between two parties 
was unpremeditated, and was the result of the 
abuse on both sides and the sudden quarrel re¬ 
sulting therefrom and members of each party 
began to assault one another and both sides 
were injured in the affray : 

Htld : there was no unlawful assembly with 
any common object, that the accused were guilty 
of only rioting under S. 117 bub not under S. 802 
read with S. 149 even though some of them were 
guilty under S. 302 for acts done by them. 

[P 929 C 2; P 930 0 1] 

Din Mohammad —for Appellants. 

D. R. Sawhney —for the Crown. 

{For pedigree Table, See p. 929) 

Abdul Qadir, /.—The pedigree-table 
given above will illustrate the relation¬ 
ship between the parties to this case. 
Bahawal had two wives and the party 
accused in this case represents the sons 
and grandsons of Bahawal from the 
first wife, while the party of the com¬ 
plainants represents the sons of the 
second wife. There had admittedly been 
bad blood between the parties, which, 
started owing to the breaking of a 
betrothal, followed by complaints to the 
canal authorities and other officers by 
one party against the other, on various 
occasions. A few d^s before the oc¬ 
currence with which we are concerned 
in this case, a complaint had been made 
to the canal authorities by Muhammad 
and Wali against Mathela and Nawab 
charging them with having taken water 
in excess of their due. On 2nd March 
1932 trouble between the parties arose 
over the cutting of some trees on the 
banks of the canal. Mathela and Nawab 
complained to Sardar Budh Singh, 
overseer, that Machhia had cut a tree 
belonging to Government, Budh Singh 
told them to send formal complaint to 
the Sub-Divisional Officer at Gojra be¬ 
fore he could take any action. They 
promised to do so and thereupon Budh 
Singh gave them a letter to Khushal 
lambar^r asking him to go to the 
spot and to watch the tr^ alleged 
to have been cut by Machhia and that 
he would himself come to the spot. 
Machela and Nawab got a letter writ¬ 
ten at the Post-Office addressed to the 
Sub-Divisional Officer and sent it under 
a registered cover and then proceeded 
to the spot where the tree said to 
have been cut by Machhia was. They 
took with them Umar Hayat, son of 
Khushal lambardar as the latter was 
absent from the village. ^ Budh Singh 
joined them and Machhia and some 
members of his party also came. ^ The 
tree that had been cut was pointea 
out and the overseer expressed the op^ 
nion that it was a tree belonging 
Government. Machhia thereupon saia 
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that he could also point out trees cut 
by the other side and lie took Budh 
Singh to the spot where the tree said 
to have been cut by Mathela’s party 
was. That was near Lai's field. Lai is 
the real brother of Mathela and step¬ 
brother of Machhia. On inspecting the 
spot in the presence of the parties, 
Budh Singh declared that the tree ap¬ 
peared to belong to Lai. This annoyed 
Machhia, who said he could point out 
another tree. While he was taking Budh 
Singh and the other persons present, 
to show another tree the parties of 
Machhia and Mathela began to abuse 
one another and Machhia got so angry 
that he shouted to his companions to 
beat Mathela and to teach him a les¬ 
son Thereupon. Pahlu and some other 
members of the party of Machhia began 
to beat Mathela. It was noticed at 
that stage that Palilu was hitting Ma¬ 
thela with a toka and some of _ the 
others were beating him with sticks. 
Mathela got five injuries^ caused by 
sharp-edged weapons on his pepon and 
four other injuries, including ab^sions, 
caused by some blunt weapons. Several 
persons were injured on both sides. The 
matter was reported to the polip. Ma¬ 
thela was taken to the hospital where 
he died on 5th March 1932. Seven 
persons were challaned under S. 302, 

Sons from first wife = 

I 


Muhabati 


I 

Nam an 
(accused). 


f 

M^cbbia 

(accused). 


I 

Wali 

(accused). 


I 


Pablu 

(accused) 


Penal Code, for having caused the 
death of Mathela. They were Machhia, 
Pahlu, Naman, Muhammad, Manak and 
Wali. They were committed to the Ses¬ 
sions and have been convicted by the 
Additional Sessions Judge of Jhang un¬ 
der S. 302/149, Penal Code, and 
Machhia ar.d Pahlu have been sentenced 
to death, while the other five accupd 
have been sentenced to transportation 
for life. They have appealed through 
Mr. Din Muhammad, who has address¬ 
ed us at length on their behalf, and 
we have also heard the Public Prosecu¬ 
tor for the Crown. 

His Lordship, after discussing the 
evidence of the eye-witnesses, held it 
to be in the main true and conse¬ 
quently relying upon it observed: 

“ I have uo doubt that all the seven appellants 
were present at- the time of this occurrence, nor 
have I any reason to doubt that Pahlu caused 
injuries to the deceased with a toka.” 

Whether he had the toka 
with him at the ^ time of 
the occurrence or he picked it up 
from somewhere, appears to me to be 
immaterial so far as the guilt of Pahlu 
is concerned. His offence, considering 
the number of injuries caused and the 
part of the body hit and the nature 
of the weapon used, amounts to nothing 
short of murder. I would therefore dis- 


Bahawal 


= Sons from second wife 

I 


i 

Lai 

I 

Zulfikar. 


I 

Matt ela 
(deceased) 

Beg (P. W.), 


imad (accused). Manak (iceused). Muhammad (accused). 


miss the appeal of Pahlu and confirm 
the sentence of death passed against 

regards Machhia. though I am 
satisfied that he did not catch hold 
of Mathela when the latter was be¬ 
ing injured by Pahlu, yet I am con¬ 
vinced that he was unsugating others 
to beat Mathela, and if, in his pre¬ 
sence and while he was instigating, 
the toka was used repeatedly for 
causing injuries to the deceased, I can¬ 
not see how he can escape responsibi¬ 
lity for the abetment of the murder 
committed by Pahlu. I think his convic¬ 
tion under S. 302, Penal Code, is Jtis- 
dfied by the evidence on the record, 
though I think under the circumstances 
disclosed above, his sentence may be 
commuted to one of transportation for 

life. • 


The next question to be considered 
is the responsibility of the other ap¬ 
pellants with regard to the offence com¬ 
mitted by Pahlu. It has been argued 
by the counsel for the appellants, tliat 
S. 149 does not apply to the facts 
of this case and tliat the circumstances 
clearly show that the fight that oc¬ 
curred between the two parties was un¬ 
premeditated and was the result of the 
abuse of both sides and the sudden 
quarrel resulting therefrom. I think 
there is force in this argument and 
it seems to me that when Pahlu and 
others attacked Mathela, members of 
each party began to assault one an¬ 
other and both sides were injured in 
the affray, but there was no unlawful 
assembly of the accused at tliat stage 
with any common object. The fact that 
the party of the accused received a* 
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larjic number of injuiics, including 
grievous hurts caused to Muhammad, 
which have not at all been explained 
by the evidence of the prosecution, 
lends colour to this belief. In these 
circumstances I do not see that the 
mcmliers of the accused party, other 
than rimlu and Machhia, were guilty 
of aiiv offence beyond rioting. I would 
thcreiore accept their appeals^ and set 
aside the scn'iences passed against them 
I of transportation for life under S. 302/ 
jl49. Penal Code, and convicting them 
of offence under S. 147, Penal Code, I 
would sentence them to two years’ ri¬ 
gorous imprisonment each. 

I would dismiss the appeal of Pahlu 
and accept that of MachliLa to the ex¬ 
tent of modifying the sentence and re¬ 
ducing it to one of transportation for 

Hfc. . , 

Broadway. J .—I agree in holding 
that Pahlu has been correctly found 
guilty of an offence under S. 302, 
Penal Code, and that there being no 
extenuating circumstances the sentence 
of death passed on him should be con¬ 
firmed. I also agree in the view ex¬ 
pressed by my learned brother in the 
ease of Machhia. No doubt his in- 
stigaliou consisted in the main of ver¬ 
bal encouragement and he has not been 
shown to have taken any active part 
in the assault on the deceased, never¬ 
theless I consider that, on the facts 
found in this case, he must be held 
responsible for the act committed by 
Pahlu whom he instigated in his attack 
on the deceased. I also agree that m 
his ease the death penalty is not ne¬ 
cessary and that the sentence should 
be reduced to one of transportation for 
life. So far as the remaining ap^l- 
lants are concerned, I agree^ that their 
conviction should be altered in the case 
of each one of them to one under 
S. 147, Penal Code, and tlmt the sen¬ 
tence in each case should be reduced 
to one of two years’ rigorous impri¬ 
sonment. , 

g Order accordingly. 
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Broadway and Abdul Qadik, JJ. 

hangar Gehna and oi/ters-Conyicts- 
Appellants. 

V. 

Brei'peroi — t iqqo 
Criminal Appeal No. 1568 of 1932, 

Decided on 2l8b March 1933, from order 

of Sess. Judge, Lyallpur, D/- 7th Decem- 

^®u/penal Code {I860), S. 302 ~ Striking 
with formidable lathi on head thereby fractur- 
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ing skull—Intention to cause such injury as is 
likely to cause death can be assumed. 

When a man strikes another on the head with 
a formidable lathi and fractures the skull, it may 
safely be assumed that he intended to cause such 
an injurv as would be likely to cause death. 

LP 932 C 11 

(h) Penal Code (1860), Ss. 302 and 304, 
Part. 2—One of accused giving blow on head 
fracturing skull while other accused giving 
one blow each—Held, former should be con¬ 
victed under S. 302, but latter should be con¬ 
victed under S. 304, Part. 2. 

Accused went armed with heavy lathis to 
give a beating to the deceased in return for what 
he had done to the sister of one of them. One 
of them gave a blow on the bead fracturing the 
skull, while the other two gave one blow each : 

Held : that the former must be convicted 
under S. 802 but that the latter two should be 
convicted only under S. 304, Part 2. [P 932 C 1} 

Abdul Aziz —for Appellants. 

D. a. Sawhney —for the Crown. 

Broadway, J. —Langar, son of Gehna, 
and his two sons, Sheru^ and All 
have been convdeted of having caused 
the death of one MutaUi and under 
S. 302, Penal Code, have been sen¬ 
tenced to death. They have appealed 
and the case is also before us under 
S. 374, Criminal P. C. The case is a 
fairly simple one and the allegation 
for the prosecution is that Karam _Ali, 
(P. W. 3), the brother of Mutalli, a 
man of about 50 y^rs of age, had 
lost his wife Mt. Fajjan some 15 years 
or so ago. He had a daughter named, 
Mt. Satto. and some three or V^rs 
prior to this occurrence Kararn All had 
entered into an arrangement with bheru 
appellant by which he gave Sheru Ins 
daughter Mt. Satto as wife and in ex¬ 
change took from Sheru his sister Mt. 
Fateh Bibi as wife. Sheru and Mt. 
Satto lived together and Mt. Fateh Bibi 
came to Karam Ali’s house. Apparently 
owing to the disparity in their ages 
Mt. Fateh Bibi was not very happy vuth 
her elderly husband and after staying 
with liim for a short time returned to 
her father’s house and has been livmg 
with her father ever since. Mt. Satto 
gave birth to a daughter who is now 
some 2\ years of age, and Karam Aix 
has prevented Mt. Satto from returning 
to her husband Sheru for the last two 
years or so on the groimd that as^ 
she had been given to Sheru in ex¬ 
change, he would not let ^her go to 
Sheru unless Mt. Fateh Bibi canw and 
lived with him as his wife. Matters 
were in this state on 17 th August 1932,. 

whenitappearsthatat“peshiwe^ some¬ 
where between 2 and 3 P-^- 
happened to go down to Chaura 
of the Deg Nala to wash clothes, l^s 
Chaura Pattan is about 150 karams 
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from the .village of Salehpur where the 
parties reside. Sheru arrived at this 
pattan and asked Mt. Satto to return 
to him. She told liim that she would 
not go to his house until and unless 
his sister Mt. Fateh Bibi came to her 
father’s house. While they were quar¬ 
relling over this question, Mutalli, Mt. 
Satto’s uncle, appeared on the scene 
and he and Sheru exchanged abuse. 
Mt. Fateh Bibi then appeared and pro¬ 
ceeded to abuse Mt. Satto and Mutalli. 
Thereupon Mutalli, who apparently had 
a stick in liis hand, struck Mt. Fateh 
Bibi a couple of blows wliicli act on liis 
part was resented by Sheru. Yaru, 
(P. W. 12), who happened to anive at 
the ferry about that time intervened 
and the matter apparently ended there. 
Mutalli returned to his house and Sheru 
apparently returned to his own home. 

According' to the eye-witnesses to 
the actual occurrence some six in num¬ 
ber, Mutalli was in Ms house preparing 
to have Ms beard trimmed by P. W. 1, 
Faija. Karam Din, (P. W. 6) and 
Sawar Sliah, (P-W 8) were at that 
time present in Mutalli s havcli. Sud¬ 
denly the three appellants are said to 
have made their appearance armed with 
sabstantial latMs and to have proceeded 
to set on Mutalli, inflicting three blows 
on his head, the first one being struck 
by Sheru. This blow felled Mutalli to 
the ground and Langer and Ah arc said 
to have struck him one blow each on 
the head while he was lying prone. 
Karam Ali, (P. W 3) and P^ateh Mu¬ 
hammad, (P. W. 4) and Saleh Muham¬ 
mad. (P. W. 5) are ^id to have been 
oresent at the dera of Karam All and 
MutalU wMch is close by, but separate 
from Mutalli’s residential bosu.^ They 
cLaimed to have heard the raula andto 
have hastened across to Mutalli s house 
where they arrived in time to see the 
whole attack on Mutalli, the first blow 
being struck by Sheru. It has been 
urged by Mr. Abdul Aziz, on behalf of 
the appellants, that these eye-witnesses 
are unworthy of evidence and tliat at 
least three of them have been dragged 
in from other villages. He has urgecl 
that the report was made at 9 p. m., 
whereas the occurrence is said to have 
taken place somewhere about 3 p. m., 
and the distance to be traversed from 
the^ ! village to the police. station was 
only six mUes. It has however to be 
borne in mind that Mutalli, had to be 
carried on a cot the whole of that dis¬ 
tance and that inasmuch as he was riot 
dead, his bearers would very naturally 
carry him with a certain amount of 
care. After due consideration of the 


learned Counsel’s contention I do not 
tliink that there lias been any undue 
delay in the making of the report. 

Mutalli was unconscious and conti¬ 
nued unconscious till the morning of 
the 20th August when he died. The 
postmortem was held by Dr. D’Arcy, 
Civil Surgeon at Sheikhupura, whose 
e\ddence shows that he found three con¬ 
tused wounds on the head, There were 
no other marks of injury on the de¬ 
ceased’s body. The skull was exten¬ 
sively fractured, there being a com¬ 
pound comminuted fracture of the right 
paiietal and left parietal bones. A large 
piece of the right parietal bone was 
driven into the substance of the brain 
causing compression of the right hemi¬ 
sphere, while eight pieces of bones from 
both parietal bones were lying loose. 
There can be no doubt that the blow 
given by Sheru was a very substantial 
one. It was apparently delivered with 
very considerable force and the lathi 
used was a vei*y formidable weapon. In 
addition to this there is the evidence of 
P. \V. 9. Qaim Din lambardar who says 
that Langar and Ali had come to him 
at 9 p. m., at Kala Gujar on the 
evening of 17th August 1932, and had 
told him that they had fought with 
Mutalli and hit him with dangs and 
asked him to intervene so as to bring 
about a compromise. He said he was 
unable to interfere and so they left him. 
Taking all this evidence into consi¬ 
deration and after giving all possible 
wcigh.t to the argimicnts of the learned 
counsel, it seems to me that there can 
be no doubt that the story toki by the 
prosecution is substantially correct and 
that Mutalli met with Ms death at the 
hands of the three appellants more or 
less in the manner stated by the eye- 
\\dtnesses. It is worthy of note that 
the appellants merely denied Iiaving 
caused any injuries to Mutalli, but of¬ 
fered no explanation of any kind what¬ 
soever of, the occurrence itself. 

Next, it was argued that the offence 
disclosed by this evidence did not fall 
within the ambit of S. 302, Penal Code, 
and in this connexion reference was 
made to the evidence of P. W. 10, 
Sadad. This witness says tliat he hap¬ 
pened to be passing through Salehpur 
on the 17th August and went into the 
house of the appellants where he found 
Langar and Ali. He sat down and had 
a smoke with them and wMle he was 
there Mt. Fateh B.bi came crying and 
said that she had been beaten by Mu¬ 
talli. Upon this Langar and Ali both 
said, “\ye will beat him.” Sadad ad¬ 
vised them not to do so, but soon 
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afterwards Shcru arrived, caught hold 
of a dang and said that MutalLi must 
be ki!Icd before sunset. The witness 
told tlieni not to be foolish and went 
home, apparently leaving all three in 
the house. Now. if tliis story is correct, 
it would seem that whatever intention 
Sheru may have had in his nhnd, 
Langar and Ali had not e.Kpressed any 
dc'ire. to do more than beat IVIutalli 
in re.urn for the blow he had inflicted 


on Mt. Fateh Bibi. There can be no 
doubt that when a man stiikes another 
on the head with a, formidable lathi and 
fractures the skull, it may safely be 
assumed that he intended to cause such 
an injurv as would be likely to cause 
death. That Shcru had this intention 
may. I think, be safely assumed, but 
I do not think the _ same assumption 
can fairlv be raised in the case of his 
father and brother. I therefore consider 
that the offence committed by them falls 
more stiictly within the purview of the 
second part of S. 304. Penal Code, 
and I wc)uld therefore accept this ap¬ 
peal so far as they arc concerned and 
alter their conviction to one under 
S. 304, part. 2. and sentence each of 
them, to rigorous imprisonment for a 
period of ten years. 

In the case of Sheru I consider tliat 
his oflcnce falls within the four corners 
of S. 302, Penal Code. There is no 
doubt however he was smarting under 
grave provocation; that he and his ''^f® 
Mt. Satto had been living on friendly 
terms appears to be undisputed and, 
but for the attitude taken up by Mt. 
Fateh Bibi it seems certain that^ Mt. 
Satto and Sheru would have been living 
a liappy married life. He had niet 
his wife at the ferry and had endea¬ 
voured to persuade her to return to 
him. Mutalli had interfered and had 
abused him. and, on the appearance ot 
Mt. Fateh Bibi and her interference in 
the matter, Mutalli struck Mt. P^ateh 
Bibi, Sheru's sister. Owing to the 
vention of P. W. 12. Yam. nothi^ 
further occurred then, but .there 
no doubt that Sheru was mAuenced by 
what had occurred and that w^t tod 
happened amounted to provotmtion At 
thoueh therefore his offence falls under 
S 302 Penal Code, I do not think it 
necessary to inflict ‘he extreme p^l^^ 

In his case therefore I 9 Pe^^ 

the, conviction under S. 302. Penal 

Code, but reduce the sentence to one 
of fanspovtation for life; 

Abc/iU Qad'r, J .—I agree. 


K.S. 


Order accordingly. 
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Shadi Lad, C. J. 

Ghulam Mohammad —Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 698 of 
1933, Decided on 13th July 1933, frem 
order of Sess. Judge, Jhelum, D/- 10th 
April 1933. 

Penal Code (1860), S. 498 — Imprisonment 
for one month and 12 days is not adequate 
punishment for aggravated form of offence 
under S. 498—Nor is sentence of six months’ 
rigorous imprisonment excessive. 

Accused who was found guilty of an ofience 
under S. 498 was sentenced to six months rigorous 
imprisonment Further it was found that though 
he had promised to return the complainant's wife, 
he did not do so but concealed her : 

Held : that a sentence of six months rigorous 
imprisonment was not excessive and that the ' 
imprisonment of one month and 12 days which 
he had already undergone was not an adequate 
punishment for the aggravated offence which he 
had committed. [P982 C2J 

Bishan Narain Pandit — for Peti¬ 
tioner. 

Anant Bam Khosla —for the Crown. 

Judgment, —The learned Sessions 
Judge, agreeing with the trial Magis¬ 
trate, has found the i^titioner guilty 
of enticing away the wife of the com¬ 
plainant, and has sentenced him un¬ 
der S. 498, Penal Code, to rigorous 
imprisonment, for six months. This ap¬ 
plication for revision 1ms been admit¬ 
ted only on the question of sentence 
and after hearing arguments on both! 
sides, I am not prepared to hold that 
the sentence, imposed upon the ac-- 
cused is excessive. As pointed out by 
the learned counsel for the Crown, 
though the accused promised to re¬ 
turn the woman to the husband, he 
has not fulfilled that promise, and the 
judgments of the Courts below show 
that he has concealed her. He has 
thereby aggravated the offence com-! 
mitted by him. 

It "is to be observed that the maxi¬ 
mum sentence prescribed by law for 
the offence is two years, and it is 
obvious that imprisonment for a pe¬ 
riod of one month and twelve days, 
which the convict has undergone can¬ 
not be regarded as an adequate punish¬ 
ment for an aggravated offence of this 
nature. The application for revision is 
accordingly dismissed. 

K.S. Application dismissed. 
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Tek Ohaud, J. 

Kehr Singh —Convict;—Petifciorier. 

V. 

P>77ipcror—Opposite Party. 

Ciiminal Revn. Petn. No. 630 of 
1933, Decided on 13th July 1933, re¬ 
ported bv Sees. Judge, Karnal, D/- 18bh 
April 1933. 

Criminakl P. C. (1898), S. 423 — Appeal 
againit conviction under Ss. 147 and 323, 
Penal Code—Quashing by District Magistrate 
of conviction under S. 147 and alteringconvic- 
tion under S. 323 to one under S. 325 retain¬ 
ing whole sentence amount to exhancement. 

Accused who was convicted under Ss. 147 and 
323, Penal Code, was sentenced to six months’ 
rigorous imprisonment for the first offence and 
Rs. ICO fine for the second. On appeal the Dis¬ 
trict Magistrate quashed the conviction under 
S. 147 and altered iho conviction under 3. 323 lo 
one under S. 325, but retained the whole sen¬ 
tence : 

Held : his action amounted to an enhancement 
of sentence for which be had no power and that 
the order could not be maintained. LP 933 C 1, 2) 

Anant Ham Khosla for Government Ad¬ 
vocate —for the Grown. 

Order. —Th-c facts of the case are 
given in the order of reference made 
by the learned Sessions Judge and it 
is not necessary to recapitulate them 
here. The petitioner was tried along 
with a number of other persons and 
was convicted by the trial Magistrate 
under Ss. 147 and 323, Penal Code, 
and sentenced to^ undergo rigorous im¬ 
prisonment for six months for the first 
offence aU'd to pay a fine of Rs. 100 
for the second. On appeal the learned 
Additional District Magistrate held that 
the offence of rioting had not been 
established and quashed the conviction 
of all the convicts under S. 147. Ho 
was further of opinion that the peti¬ 
tioner Kehr Singh ought to have been 
punished under S. 325 and not under 
S. 323, and therefore he altered the 
conviction to one under S. 325, and 
for that offence sentenced the petitioner 
to undergo rigorous imprisonment for 
six months and pay a fine of Rs. 100. 
Kehr Singh filed a petition for revision 
before the Sessions Judge and urged 
that the Additional District Magistrate 
should not have altered the conviction 
to one under S. 325, and, in any case, 
his order was tantamount to enhance¬ 
ment of the sentence, which, he was not 
competent to do. The learned Sessions 
Judge accepted the second contention 
and lias recommended that the sentence 
be reduced. 

Mr. Anant Ram. for the Crown ad- 
imits that in view of the finding of the 
I learned Additional District Magistrate 
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quashing the conviction under S. 147, 
liis action in retaining the whole of 
the sentence, which had been imposed 
by the trial Magistrate for offences 
under Ss. 147 and 323, had virtually 
the effect of enliancing the sentence 
and was therefore beyond his powers. 

I have no doubt that this is the correct 
view and the order of the Additional 
District Magistrate cannot be main¬ 
tained. I am further of opinion that it 
has not been satisfactorily established 
on the record that Kehr Singh had 
inflicted grievous hurt on the complain¬ 
ant, and on this point the trail Magis¬ 
trate .had taken the correct view. I 
therefore alter the conviction to ^ one 
under S. 323 and sentence Kehr Singh 
to pay a fine of Rs. 50, or in default 
to undergo rigorous imprisonment for 
one month. 

K s. Conviction altered. 
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Shadi Lal, C. J. AND Abdul Qadir, J- 

Bam Kishan and others — Plaintiffs— 
Appellants. 

V. 

Bhim Singh and others^ Defendants— 
Respondents. 

Second Appeal No. 1308 of J929, 
Decided on 29bh May 1933, from decree 
of Disb. Judge, Delhi, D/- 22nd Februaiy 
1929 

Civil P. C. (1908), O. 41. R. 4—Decree ap¬ 
pealed from proceeding on ground common 
to all plaintiffs—All plaintiffs need not join 
in making appeal and decree may be reversed 
or carried in favour of all plaintiffs—Civil 
P. C. (1908). O. 22. R. 3. 

Where a decree appealed from proceeds- on 
ground common to all the plaintiffs it is not ne¬ 
cessary that all the plaintiffs should join in mak¬ 
ing the appeal and the appellate Court has power 
under 0.41, R. 4, to reverse or vary the decree 
appealed from in favour of all the plaintiffs. 

LP 934 C21 

Plaintiffs’ suit for declaration that particular 
land in dispute situate in village Naya Bana, in the 
Delhi Province, was partible in proportion to hold¬ 
ings and not according to ancestral shares was dis¬ 
missed and the plaintiffs appealed. The lower 
appellate Court without going into the merits of 
of the appeal dismissed iton the ground that some 
of the plaintiffs who were necessary parties bad 
not authorised the appeal and were not parties 
to it owing to certain defects in the wakalat- 
nama. Plaintiffs thereupon preferred a second 
appeal. During the pendeno of the second appeal 
one of the plaintiffs died and the application by 
his widow to bring, the representative on record 
was not made within the period of limitation 
but nas admitted subject to just exceptions to be 
considered at the hearing of tbe appeal : 

Held : that the decree appealed from proceeded 
on ground common to ail tbe plaintiffs and the 
appeal did not abate even though tbe representa- 


Eam Kishan v. Bhim Singh 
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live of the deceased appellant was not brought on 
record in time : .1 J It 1D14 Lcih 3S2 \ A 1 U 1918 
L%h 227 aud A I Jl 1920 Lah 502. Foil -.AIR 
1919 Cal 410 and AIR 1928 Col 181. not Foil. 

LL" 934 C 2; P 935 0 1] 

Kishan iJayal and A^nar Nath Chona 
—for Appellants. 

Acl'Au ii Ham —for Respondents. 

^ . Xbdul Qadir, J .—The suit that 1ms 
given rise to this second appeal was 
lor a declaration that 534 bighas, 19 
hiswas Khain of land in village Naya 
-Bans, in tiie Delhi Province were par¬ 
tible in proportion to holdings and not 
iiccording^ to ancestral shares. The suit 
•of the plainliffs was dismissed with costs 
by the trial Court and the plaintiffs 
appealed. At the hearing of the appeal 
a preliminaiy objeciion was raised, on 
behalf of the respondents, that the wa- 
kalal-nama of the counsel for the ap¬ 
pellants was defective, and that it 
should be held that certain plaintiff's 
■\vcrc not duly joined as appellants and 
it could not be that they had authorised 
the appeal. The learned District Judge 
accepted the contention that the de¬ 
lects pointed out in the wakalat-nama 
were correct and held that the appeal 
could not proceed as some of the ap¬ 
pellants who were necessary parties, 
were not represented before Hm. He 
therefore dismissed the appeal with 
costs. 

The plaintiff's thereupon preferred a 
second appeal to this Court, wliich was 
admitted on 20th June 1929. During 
the pendency of the appeal, Puran, one 
of the plaintiff's died on 19th November 
1930. An application to bring the wi¬ 
dow, Mt. Godawan, and Ms minor sons 
Kanwar Lai and Baljit Singh on the 
record as his representatives was made 
on 20th April 1931. Mt. Godawari al¬ 
leged that she was in mourning and had 
lost a third son named Hira Lai, on 
19tU December 1930, and did not know 
that she had to put in such an appli¬ 
cation. Though belated, this application 
was adimttcd, subject to all just ex¬ 
ceptions, and this matter was Jeft to 
be considered by the Bench hearing the 
itppcal. 

Wiicn the appeal came up for hear¬ 
ing before us, Mr. Achhru Ram, on 
behalf of the respondents, raised a pre¬ 
liminary objection that the appeal Imd 
abated qua Puran and under the cir¬ 
cumstances was incompetent so far as 
the other appellants were concerned. 
He relied on a decision of the Calcut¬ 
ta High Court, Balaram Pal v. lianysha 
Wlajhi (1), in wluch it has been held 
that where one of several plaintiffs pre- 
1. A I iTIel^Cal 410=5^1 ’o“^37 


fers an appeal, in which the other plain¬ 
tiffs are also interested, R. 4, O. 41, 
Civil P. C., does not authorise him to 
proceed with the appeal mthout mak¬ 
ing the other plaintiffs parties there¬ 
to. He also referred to Nalmuddin Bis¬ 
was V. Maniruddin iMskhar, A. /. R. 
1928 Cal. 184, where the legal repre¬ 
sentatives of a dead party were not 
brought on the record and it was held 
that the order of abatement by virtue 
of the death of the party was practi¬ 
cally a decree. It was also held, in 
the said case, tlmt the appeal as it 
stood was incompetent, because one of 
necessary parties was not on the record 
and in his absence the appeal could not 
proceed. 

Mr. Kishan Dayal contends however 
that as the decree appealed from in 
the case before us, proceeded on a 
ground common to all the plaintiffs, 
it was not necessary that all the plain¬ 
tiffs should join in making the ap¬ 
peal and the Court Iiad the power under 
O. 41, R. 4, Civil P. C., to reverse 
or vary the decree apii^aled from_ in 
favour of all the plaintiffs. He points 
out that this view has been followed 
consistently by this Court in_a long se¬ 
ries of decisions. Reference is specially 
made to \ . two rulings of the Punjab 
Chief Court, wliich have been followed 
in several decisions since by the High 
Court. They are: Med Singh v. Kabir- 
unnisa (2); Piyare LM v. Chura Mani 
Ralla Ram (3). The same view 
lias been expressed by the High Court 
in Maqbid Singh v. Sadlm Ram (4). 
It is pointed out that there are deci¬ 
sions of the Calcutta, Bombay, l\la- 
dras and Allahabad High Courts ac¬ 
cepting this view. He adds tliat tlus 
was a fit case in wliich the delay in 
making the application for the represen¬ 
tatives of Puran Singh brought on the 
record should have been excused and 
the abatement, if any, should liave been 
set aside. 

I think there is no reason why the 
authorities of this Court cited by Mr. Ki¬ 
shan Dayal should not be followed. The 
preliminary objection is therefore over¬ 
ruled, and I would hold that the appeal 
did not abate, even though the repre¬ 
sentatives of Puran were not brought 
on the record in time. It has been 
mentioned already that in the lower i 
appellate Court the merits of ^ the ap¬ 
peal before it were not gone into ^d 
appeal of the plaintiffs was dismiss- 

2. A I R 1914 Lah 332=26 I 0 486=88 P R 

1914, 

8. AIR 1918 Lah 227=46 I G 50=84 P B 1918. 
4. A I R 1926 Lah 602=95 I C 247=7 Lah 451. 
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ed on the ground that some of the 
plaintiffs had not authorised the appeal 
and were not parties to it, owing to 
certain defects in the wakalat-nanna. 
Mr. Kishan Dayal argues that there 
were no real defects in the wakalat- 
nama and undue weight was attached to 
certain technical objections raised hy 
the counsel for the respondents. I think 
there is no force in tliis contention, 
but the question of defects in tlic waka- 
lat-nama need not be discussed, because 
of the view taken above as to the com¬ 
petence of an appeal by one of the 
persons entitled to prefer it, in a ease 
which proceeds on a ground cominoiT 
to all the appellants. Following this 
principle, in my opinion, the appeal 
before the learned District Judge should 
be decided on the merits and was 
wrongly dismissed on a preHmiirary ob¬ 
jection. 

I would therefore accept this api>ea| 
and send back the case to the Court 
of the District Judge for a re-hearing 
on the appeal tliat was lodged in that 
Court on the merits, and for its dis¬ 
posal according to law. The appellants 
will be allowed their costs in this Court. 

Shadi LaL, C. /.—I concur. 

Appeal allowed. 

A. I. R. 1933 Lahore 935. 

TEK ClIAND, J. 

Guhari Plaintiff— Appellant. 

V, 

Municipal Committee, Ludhiana De¬ 
fendant-Respondent. 

Appeal No. 17U of 1932, Decided on 
2nd March 1933, from decree of Dist, 

Judge, Ludhiana, D/- lOth August 19-^2. 

Punjab Municipal Act (3 of 1911), Ss, ^ 172 

and 220 _ Notice containing two directions, 

one of which is good and other bad — Notice 
is bad in entirety. 

A notica which contains two directions, one of 
which is good and thoother bad, is bad in its 
entirety ; and hence failure to comply with it, 
does not make the owner liable for penalty laid 
down in S. 220 : 1 Weir 749, Rel oii. [P 935 O 2] 

Shamair Chand —for Appellant. 

Mohammad Monir—ioic Beapondent. 

Judgment. —It has been concurrently 
found by the Courts below that, in 
front of a room in the upper storey 
of his house, the plaintiff had an old 
unroofed projection overhanging the 
street which had existed for over 30 
years, that recently he has re¬ 
paired his projection and, in 
doing so he has re- 

■duced the width by six inches and 
has constructed a roof of tm-sheets on 
the projection. The Municipal ^ Com- 
mittee first served on the plaintiff a 


notice under S. 172. Punjab Municipal 
Act, calling upon liim to demolish the 
entire projection including the old 
structure, within thirty days. Plaintiff 
failed to comply with tins notice, and 
the Committee issued another notice un¬ 
der S. 220 requiring him to remove 
the entire projection witliin six hours, 
failing which tlie Committee would de¬ 
molish it at its own expense. 

On receipt of this notice the plain¬ 
tiff brought a suit against the Mimi- 
cipal Commiliec for an injunction res¬ 
training the Committee from demolish¬ 
ing the projection. The suit was decreed 
by the trial Court, but on appeal the 
learned District Judge has maintained 
the decree prohibiting the Conimittee 
from demolishing the lower part of the 
projection only but has dismissed the 
suit so far as the newly constructed 
tinroof is concerned. The case of the 
Municipal Committee in the trial Court 
was that the entire projection was new. 
The plaintiff however contended that 
the unroofed projection had existed for 
more than 30 years, that its width was 
4 feet 3 inches, that in repairing it the 
width has been reduced to 3 feet 9 
inches only, and that jhis^ portion has 
been recently roofed with tin-sheets. As 
stated already the Courts below have 
found thiat'th'C facts are as stated by the 
plaintiff and that the lower portion of 
the projection has existed for more than 
thirty years. The notice under S. 172 
issued by the Committee however re¬ 
quired the plaintiff to demolish the en¬ 
tire projection, including the portion 
which had existed for 30 years. The 
question for determination therefore is 
whether failure to comply with a notice 
wMch contains two directions, one of 
of wliich is good and the other bad, 
makes the owner of the structure liable 
to the penalty laid down in S. 220. 
In my opinion, the answer to this ques¬ 
tion is in the negative. As held by 
Arnold Wliiic, C. J., in re Madras 
Railway Company (1): 

“Where the notice is in part within the powers 
conferred on the Municipality and in part beyond 
its powers, it must be treated as bad in its en¬ 
tirety. To hold otherwise would impose upon 
the defendants the obligation of picking out from 
the notice the requirement which it was within 
the power of the Municipality to call upon them 
to carry out.” 

Following this authority I hold tliat 
the notice issued under S. 172 by the 
Municipal Committee in this case was 
invalid, and the trial, Judge liad right¬ 
ly decreed the suit. I express no opinion 
as to whether in the circumstances of 
the case the Municipal Committ ee pan 

1. 1 Weir 749. 
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now issue a tresh notice to dcmolisli 
the ncuiy constructed roof. I accept 
the appeal, set aside the judgment of 
the learned District Judge and restore 
tluit of tlie trial Court with costs 
tiu-ougliout. 

K-S. Appeal accepted. 

'i' A. I. R. 1933 Lahore 936 (1) 

Dalip Singh. J. 

Karnm Chand Sood —Creditor—Appel¬ 
lant. 

V. 

Official Receiver, Simla and another — 

Insol vents'~Respon dents. 

Misc. Second Appeal No. 1844 of 
1932, Decided on 23rd June 1933, from 
order of Disfc. Judge, Ambala, DA 28fch 
September 1932. 

Civil P.C (1908), S. 60—“Artizan”—In¬ 
struments of professional man like surgeon 
or doctor do not fall within S. 60. 

There is no definition in the Civil Procedure 
Code of the word “artizan", bat it appears from 
the dictionary that the word “artizan” implies a 
handicraftsman, that is to say, one who makes 
certain things as pari of his trade or calling. The 
instruments of a professional man like a surgeon 

or a doctor do not fall within S. 60. Civil P. C. 

[P 936 C 1, 2] 

Teh Chand —for Appellant. 

Judgme/it. —This appeal raises a no¬ 
vel point. It appears that one Dr. Miss 
Rosario applied for adjudication as an 
insolvent and the petition was admit¬ 
ted. She also applied for a protection 
order before adjudication. The com¬ 
plaint was that one creditor No. 4 in 
the list, viz. Karain Chand, had attach¬ 
ed certain clothing and professional in¬ 
struments .and that these or some 
of them were exempt from attachment 
under S. 60, Civil P. C. The applicant 
IS a doctor with a medical degree and 
she practises as a specialist in mid¬ 
wifery and gynaccology. 

Thc trial Court rejected the plea that 
the instruments of a medical practi¬ 
tioner came within S. 60, Civil P. C. 
The learned District Judge on appeal 
held that the instruments used by a 
practising doctor in midwifery cases 
came within S. 60, Civil P. C., as 
they were tools of an artizan. He also 
held that, in any case, he would have 
exercised his discretion and granted a 
protection order, but did not do so 
as he held that the instruments in ques¬ 
tion came within S. 60, Civil P. C. 
The creditor Karam Chand has come 
in appeal and I have heard Mr. Tek 
Chand for the appellant and Dr. Ro¬ 
sario respondent, in person. After con¬ 
sidering the arguments urged, I find 
tliat there is no definition in the Civil 


P. C., of the word “artizaii" but it 
appears from the dictionary that the 
word “artizan” implies a handicrafts¬ 
man, that is to say, one who makes 
certain things as part of liis trade or 
calling, and I do not think that the 
terrn includes the instruments of pro¬ 
fessional man, like a Surgeon or a 
doctor. 

I therefore accept the appeal and 
hold that the articles do not fall wi¬ 
thin S. 60, Civil P. C. At the same 
time, as the learned District Judge has 
indicated that he would have in any 
case exercised his discretion in the mat¬ 
ter but did not do so, I send the case 
to him to dispose of this point. It 
is not clear to what section of Insol¬ 
vency Act the District Judge was refer¬ 
ring^ when he mentioned the question 
of discretion, it may possibly have been 
S. 66 but if that is so then, of course, 
the learned District Judge would have 
to fix such terms and conditions as he 
thinks just in the matter. I therefore 
offer no opinion on the point but simply 
remand the case to the District Judge 
for disposal as he may deem fit ac¬ 
cording to law. 

K.S, Appeal accepted. 

A. 1 R. 1933 Lahore 936 (2) 

OOBRIE, J. 

'R. N, Clark In the Goods of 

Probate Case No. 3 of 1931, Decided 
on 25th May 1932, from decision of Col¬ 
lector, Amritsar. 

Court-fees Act (1870 as amended in 1899),, 
S. 19-1—Date for valuation of estate is date- 
of application for probate—Court-fee paid by 
applicant may be revised subsequently. 

The date to be taken for the valuation of the 
estate for the purpose of assessment of probate 
duty is the date on which the application for 
grant of probate is made. Court-fees ought to be 
levied as a preliminary on the valuation put for¬ 
ward by the applicant for probate, but the duty 
chargeable may subsequently be revised as a re¬ 
sult of a refer.-nce made by the Collector under- 
S 19-H, Court-fees Act; 14 I C 804, Ref ; 21 Botn- 
139 and 61 P B 1902, DUL [P 938 C U 

Carden Noad —for the Crown. 

Edmunds —for Respondents. 

Order. —This is a reference made 
by the Collector of Amritsar, under S. 
19-H (4), Court-fees Act, regarding the 
valuation for probate of the estate of 
Mr. R. N. Clark, deceased. Mr. Clark 
died on 3rd August 1929. His exe¬ 
cutors valued the estate as at 18th 
December 1929. An application for 
the probate was presented apparently 
on 29th January 1930, in this Court. 
This was returned and the applicant 
was directed to deposit probate duty.. 
Eventually probate duty amounting to 
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Rs. 6,240 was deposited and the appli¬ 
cation was refiled on 10th April 1931. 
In the meantime the value of certain 
stocks and sliares had depreciated, but 
certain dividends had accrued. The con¬ 
tention of the Collector is that probate 
duty should be assessed on the valua¬ 
tion as at 10th April 1931. He ac¬ 
cordingly claims an additional sum of 
Rs. 508-8-5. In addition to this a fur¬ 
ther sum is due on account of dividends 
on twenty-five preference shares ami 
ten ordinary shares of the Bomay Steam 
Navigation Co. Ltd. A letter from the 
agents, Messrs. Killick-Nixon & Co., 
has been produced by the learned Go¬ 
vernment Advocate which shows that 
three dividends have come to hand since 
the testator’s death. Probate duty is 
claimed on account of two of them 
which were paid in the interval between 
the death of the testator and 10th April 
1931. The amount is: 25 preference 
shares: 

Ks. A. P. 

340 13 0 coll^tted on 9th December 1029. 

339 0 1 collected on 15tb October 1930 on 
account of 10 ordinary shares : 

125 0 0 collected on 9ih October 1929, and 

125 0 0 collected on 15th October 1950. 


929 13 1 


The accuracy of the Collector’s cal¬ 
culation is not contested and the 
figures given by Messrs. Killick-Nixon 
& Co., are accepted by Mr. Edmujids 
who appears on behalf of the executors. 
The point in issue between the parties 
is the date which should be taken for 
the purposes of the valuation. The 
Government Advocate contends that the 
date when the application for probate 
was refiled, viz., 10th April 1931, is 
the date that should be taken for the 
valuation of the estate. Mr. Edmunds 
for the executors contends that the date 
for the valuation should be the date of 
the testator’s death or, in the alterna¬ 
tive, the date when the application was 
first presented, i. c., 29th January 1930. 

As regards the first contention that 
the date for valuation should be the 
date of the testator’s death, Mr. Ed¬ 
munds contends that the probate of a 
will dates back to the death of the 
testator. He argues that the duty should 
he levied on the valuation of the estate 
as at the time it came into the execu¬ 
tor’s hands. In this connexion he refers 
to, In ihe goods of Major-General Mil¬ 
let (1) and In the goods of Ezekiel 
Joshua Abraham (2). The first of these 
rulings merely dealt with the question 

1. (1902) 61 P B 1902. 

3. (1897} 21 Bom 189. 


of whether assets in England were liable 
to probate duly in India, and is not in 
point. The Bombay case dealt with a 
similar question concernitig certain 
moneys belonging to the testator’s estate 
which at the time of his death were in 
Shanghai though some of the funds 
were subsequently transferred, before 
the application for proljalc was made, 
to Bombay. That ruling, to some ex¬ 
tent. supports the contention put for¬ 
ward by Mr. Edmunds, but that ruling 
was given in 1896. The Court-fees Act 
was however amended by Act 11 of 
1899. which added S. 19-1 and Sch. 3, 
on which the learned Government Ad¬ 
vocate relies. S. 19-1 provides that 
no order entitling the petitioner to the 
grant of probate shall be made upon 
an application for such grant until the 
petitioner has filed in the Court a valu¬ 
ation of the property in the form set 
forth in Sch. 3, and the Court 

is satisfied that the fee mentioned in 
No. 11 of the first schedule has been 
paid on such valuation. Sch. 3 pres¬ 
cribes the from of valuation. Cl. 1 
provides that all the property and cre¬ 
dits in which the deceased possessed 
a right or was entitled to at the time 
of Ids death, and which liavc come or 
are likely to come, to the hands of the 
executor shall be duly set forth. Cl. 3 
provides for the valuation of the said 
assets exclusive only of the items wldch 
may by law be deducted, but inclusive 
of all rents, interest, dividends and in¬ 
creased values since the date of the 
death of the said deceased. In the 
instructions under Annexure A for valu¬ 
ation of the movable and immovable 
property under head Property in Go¬ 
vernment Securities transferable at the 
Public Debt Office it is expressly pro¬ 
vided that interest shall be shown se¬ 
parately calculated up to the time of 
of making the application. 

From this it is clear that the probate 
duty is to be levied on the value of 
the estate as at the time of making 
the application. This was the view taken 
by the Financial Commissioner of 
Burma in a case reported as, In the 
estate of A. C- Macmillan (3). In 
Henderson’s work on the Law of Suc¬ 
cession, Edn. 5, by Alex Kinney in com¬ 
menting on S. 289, Succession Act, 
at p. 502, the learned commentator 
remarks: 

" fichedula 8, Court'feea Act, gives tbe form of 
affidavit to be sworn to b; the applicant and it. 
will be noted that this Includes rents and divi¬ 
dends accrued due since tbe date of death. Tbia- 
difiers from tbe procedure In Bngland and ther 

8. (1912) 14 IG804. 
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matfor would appear to require reconsideration 
by the legislature, as to my mind it is not ac¬ 
curate to say that income accrued due since the 
date of death are assets of the estate as at time of 
death.” 

\ It is clear therefore tiiat the date 
sto l)c taken for the valuation of the 
estate for the purpose of assessment of 
probate duty is the date on which the 
'application for grant of probate is made. 
To come now to the question in the 
present case, whether the date of valu¬ 
ation should be 10th April 1931. as 
contended by the CoUeclor, or 29th 
January 1930. as contended for the 
executors. It is clear that the practice 
of this Court has been to insist on the 
payment of the probate duty calculated 
on the valuation presented by the ap¬ 
plicant before the application is enter¬ 
tained. This is in accordance with 

R. 30 (iv) at p. 20 of Office Rules 
of the Cliicf Court of the Punjab, 
Part D. Judicial Department, which ap¬ 
parently has not l>een superseded. It 
is clearly in conformity with the provi¬ 
sions of S. 19-1, Court-fees Act. That 
section provides for payment, in the 
first instance, of the fee on the valua¬ 
tion put forward by the applicant and 
in Cl. 2 provides that the grant of 
probate shall not be delayed by reason 
of any reference made by the Collector 
Reading this section as a whole it is 
clear that court-fees ought to be levied 
as a preliminary on the valuation put 
forward by the applicant for probate, 
but the duty chargeable may subse¬ 
quently be revised as a result of a 
reference made by the Collector under 

S. 19-H, Court-fees Act. In my opi¬ 
nion, therefore the date to be taken of 
the valuation of the estate of the de¬ 
ceased for the purpose of the probate 
ill the present case is 10th April 1931. 
The valuation of the estate must there¬ 
fore be increased by the sum of Rupees 
16,950-11-2, as calculated by the Col¬ 
lector, plus Rs. 929-13-1, the divi¬ 
dends received from the Bombay Steam 
Navigation Co., a total of Rupees 
17,880-8-3. The executors ^\■lll pay the 
costs of this reference. 

(xccsptcd* 
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Agha Haidar and Bhide, JJ. 

JVazircL and anolhet Appellants. 

V. 

]\It. Na 7 ida?i and oi/iers—R 0 spondents_ 

First Appeal No. 771 of 1930, Deci¬ 
ded on nth March 1933, from decree of 
Senior Sub-Judge, Gujranwala, D/- 21st 
■January 1930. 


(a) Civil P. C. (1908), O. 41, R. 1 — Decree 
not properly drawn up—Appeal accompanied 
by judgment and such decree—Proper decree 
filed later—Appeal is not barred. 

The trial Court intended to draw up the decree 
in the prescribed form, but it did not strictly 
comply with the requirements of the law, as laid 
down in 0. 21, E. 6, and drew up a document which 
could not be called a proper and correct decree. 
The memorandum of appeal was accompanied by 
the judgment and the document and the proper 
decree w’as ^led after limitation whoa it was pre¬ 
pared on application by appellant : 

Held : that the appeal was properly presented 
and was not barred. fP 939 C 1] 

(b) Civil P. C. (1908), O. 22, R. 3—Suit fo' 
possession—One of plaintiffs dying — Legal 
representative not brought on record—No 
abatement of whole suit if shares ascertain¬ 
able or separate suits could be brought. 

A body of rc?orsioners .had obtained a declara¬ 
tion during a widow’s lifetime that certain alie¬ 
nations were not binding on them. After her 
death some of them brought a suit for possession of 
their share and the remaining reversioners wore 
made defendants. One of the plaintiffs died and 
his legal representative was not brought on record 
in time : 

Held : that the suit did nol abate as a whole as 
the remaining plaintiffs’ shares were ascertain¬ 
able and also because auy of the previous plain¬ 
tiffs could have brought a suit in respect of his 

share only '.AIR 1928 Lah 572, Ref. 

tP940Ol] 

Muka^id Lai Puri and Mehr Chand 
Sud —for Appellants. 

Jai Gopal Sethi —for Respondents. 

Ag/ia Haidar, /.—A preliminary ob¬ 
jection was taken to the hearing of 
tills appeal by Mr. Jai Gopal Setm, 
counsel for the respondents, that the 
appeal was barred by time. The ob¬ 
jection is based upon the following 
statement of facts. The judgment of 
the trial Court was delivered on 21st 
January 1930, and is printed at p. 23 
of the paper-book. On the page im¬ 
mediately following the judgment there 
is a memorandum of costs. The appel¬ 
lants applied in good time for the copies 
of the judgment and the decree within 
the period of limitation and the copy 
of the judgment and of the document 
printed at p. 24 of the paper-book was 
supplied to him on 15th February 1930. 
After i>aying proper court-fee on the 
memorandum of appeal as well as on 
the copy of the judgment and the 
memorandum of costs, the api>ellants 
filed the present appeal in this Court 
on 23rd April 1930. “The memoran¬ 
dum of costs” undoubtedly purports to 
be a decree, but it is drawn up in a 
crude form. It does not give the num¬ 
ber of the suit, the name and descrip¬ 
tion of the parties and particulars of 
the claim nor does it specify the reWl 
granted or other determination of the 




"WAZIT^A V. Mt. Nandan (Agha Haidar, J.) 


Lahore 939 


Slut. It simply gives the costs incurred 
T>y the plaintiffs as well as by the 
defendants and then at the foot or this 
document the signatures of the presid¬ 
ing officer of the Court are to he found. 
On 24th April 1930, the office made 
a note that, as the copy of the decree, 
had not been filed by the appellants, 
the appeal was not competent. To this 
the counsel on 28th April 1930, re- 
pUed that the copy of the document, 
avhich has been supplied to lus clients 
on their application for a copy oi tlie 
decree sheet, had been filed. On 7tn 
May 1930, the appeal was adrnitled by 
the learned Cliief Justice in 
Tiary coiurse. On 5th May^ 
appellants applied to the trial Court to 
•prepare a proper decree in the pi es¬ 
cribed form. This document was pre- 
•pared and is printed at pp. 25 and 2b 
of the paper-book. It gives the num¬ 
ber of the suit, the names and descrip¬ 
tion of the parlies and the 
^he claim, but is silent as to the actual 

adjudication by the Court 
rights of the parlies. The learned coun 
sel however to be on the safe side, 
filed the document also in Com t on 

16th May 1930, and, on 

1930, the office put up a note to tne 

following effect: 

“ Place with the case and ^^’“6 

-ol the Bench hearing the appeal the fact that a 
-copy of the decree was filed after limitation. 

The objection of Mr. 
ihis ooDv of the decree was filed arter 

the period of 
the appeal was barred by 
^.ffice of the Senior Subordinate Ju g ^ 
Gujranwala, intended to draw W 

did'^ot^stlktly Comply with ’theRe¬ 
quirements of and drew 

°p a document which cannot he calkd 

the memorandum of appea . 

fo?2^bf held to be in any 

Bible because the decree 
perW prepared. In my opinion,^ there 

w no force in the preUnunary objecuon 

and it consequently fails. 

Coming to the merits of the case, 
the facts leading up to the pre^m 
auoeal may be stated as follows: The 

originally belonged . to one 
Sinfrh who died leaving him 


surtdving his widow Mt. Rajan, a son 
Gulab Singh and a daughter Mt. Nan- 
dan. Gulab Singh, the last male owner, 
died and mutation was effected m the 
name of his mother Mt. Rajan. The 
latter made a gift of the pre^^erty in. 
favour of Mt. Nandan in February 
1912. On 20th May 1921, a suit was 
brought by the reversioners of Gulab 
Singh for a declaration that the gift 
made by Mt. Rajan in favour of Mt. 
Nandan would not affect their icver 
sionary rights on the demise of Mt 
Rajan. This suit was decreed on 15th 
Mav 1922. There was an appeal to the 
Hi<^h Court and, on 20tli Nov<miber 
1926 the decree of the lower Court 
was Affirmed and the appeal was dis¬ 
missed. Tliis decision of the High 
Court is reported as Alt- Ncindan v. 

SOtii August 1925, Mt. Rajan 
died, and on 9th March 1928 the pre¬ 
sent suit was instituted by the rever¬ 
sioners, (excepting one) who had al- 
readv obtained a declaratory <iecree in 
their favour on 15th 1^22. It 

appears tliat plaintiffs 8, 10 13 and 

14 in the original 
prosecute the claim and ^ 

defence of Mt. Nandan. pie Court 
ordered that the plaint should be amen¬ 
ded The result was that thpe foui 
nlaintiffs were transported to the array 
of the defendants and the shares of the 
?emm.uns plaintifls were coRRuendy 
proportionately reduced. The older ot 
the Court was carried out and wc have 
the amended plaint at p. 13 of the 
pinted record. It appears lhar bet- 
w^n the date of the original institution 
of the* suit, i. e., 9th March 
and the date on wluch the amended 
plaint was filed, i. e 29th January 
1929, one Indar. a plainlin, died and 
Mt Viro, his widow and legal repre¬ 
sentative, was not brought on the re¬ 
cord until after the e.xpiration of the 
period of limitation. Tins being the 
situation, an objection was nused on 
behalf of the respondents tliat the suit 
had abated as a ivliole, inasmuch as the 
legal representative of Indar had beep, 
brought on the record beyond the pres- 
ciibed time. Counsel for the plaintiffs 
admitted tliis fact. Issues were struck, 

and issue 2 was: ^ 

“ If Mt. Viro was impleaded after the period of 
limitation, did the suit abate wholly or partially?" 

The learned Judge of the trial Court 
held that the decree in favour of the 
plaintiffs was a joint decree and the 
present suit was brought for the en¬ 
forcement of joint rights to obt ain po3 - 

1. A I B, 1927 Lah 196=100 I 0 84=8 Lah £16. 
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session and that, a:^ the plaintiffs liad 
not specified tlieir shares, nor are those 
shares definitely known, the suit had 
abated as a whole. A number of cases 
were cited and ultimately the suit was 
Jiclcl to have abated in its entirety and 
was itccordingly dismissed. It is un- 
forimiatc tlial the Senior Subordinate 
Jiulite was not aware of, and his atten¬ 
tion was not invited to the Full Bench 
dcri^^ion reported as Sant Singh v. 
Ciulab Singh (2), where the whole law 
ot abatement is fully discussed. In the 
pre.^ent ease the plaintiffs had already 
obtained a declaratory decree in their 
favour. When succession opened on the 
death of the widow, they wanted to give 
cflcci to the decree by bringing a suit 
for possession. There is an allegation 
ill para. 2 of tlie amended plaint that 
a fard of khasra numbers, pedigree 
table, and copy of the judgment of the 
High Court are attached. In para. 3 
of the written statement filed by Mt. 
Nandan, the real and contesting defen¬ 
dant, it is stated that, in view of the 
fact that certain of the plaintiffs had 
admitted her claim, the plaintiffs could 
not sue for more than their own shares. 
This clearly shows that, Itaving regard 
to the allegations in the plaint and also 
I in view of the copy of the judgment of 
the High Court, Mt. Nandan fully re¬ 
alized the legal position that the shares 
of the plaintiffs were capable of being 
ascertained, and that there was no legal 
bar to their maintaining the present 
suit after some of the plaintiffs had 
abandoned the suit and gone over to 
her side. It was not necessary in view 
of the objection taken by the defendant 
as regards abatement that the plaintiffs 
should have satisfied the Court there 
and then as to how the shares were to 
be ascertained and what would be the 
fractional share of each plaintiff. But 
there cannot be any doubt that the 
shares arc capable of ascertainment on 
the materials on the record. 

There is another way of testing the 
correctness of the plaintiffs’ contention 
before this Court. It was open to each- 
and every one of the present plaintiffs 
to bring a separate suit for possession 
of his own share, the cause of action, 
namely, the death of Mt. Rajan being 
common to all. And it does not s^d 
to reason why, if the plaintiffs combme 
together and bring a single suit for 
the enforcement of their rights, there 
should be any legal difficulty in their 
way. Having regard to the principles 
laid down in Sant Singh v. Gulab Singh 
(2), the finding of the Court below 

2. AIR 1938 Lah 57*2=114 I C 417=10 Lah 7(FB)- 
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that the suit abated as a whole cannot 
stand. So far as the interest of Indar! 
is concerned, there cannot be any doubt 
that the suit must be deemed to have' 
abated. 

I would therefore accept the appeal 
to this extent that the judgement of the 
trial Judge would be set aside so far 
as the interests of the plaintiffs other 
than Indar are concerned. Tne order 
of abatement as regards the sliare of 
Indar onlv would stand. As the trial 
Court disposed ofithe suit on a pre¬ 
liminary point, I would remand the 
case, under O. 41, R. 23, Civil P. C., 
to that Court for determining the re¬ 
maining issues and disposing of the 
case according to law. Costs here and 
hereinafter would abide the result. The 
court-fee paid on the memorandum of 
appeal shall be refunded to the appel¬ 
lants, since they have substantially suc¬ 
ceeded in their appeal, and the remand 
is under O. 41, R. 23, Civil P. C. 

Bhide, J .—I agree. 

K.s. Order remanded. 

A I. R 1933 Lahore 940 

Bhide, J. 

Dilhagh Bai — Defendant Petitioner. 

V. 

Walu Ram and another —Plaintiff and 
Defendant—Opposite Patties. 

Civil Revn. Petn. No. 403 of 1932, 
Decided on 29th November 1932, fron> 

order of Diet. Judge, Multan. 

(a) Civil P. C. (1908), S. 115-;-Trial Court 

returning plaint for want of 
Appellate Court remanding case finding that 
trial Court ho» juritdiction •— Revision does 
not lie from appellate order. 

Where a trial Court returns a plaint for ^e* 
sentation to proper Court on ground that it has 
DO jurisdiction, but the appellate Court finds 
it ha? got jurisdiction and remands the case, the 
appellate Court’s order is not open to revision . 
AIR 1928 Lah 140. Ref. JP 9il C H 

(b) Civil P. C. (1908). S. 20 — Promisiory- 
note payable in Di.lrict .V a.aigned in Die- 
trict N — Court at N has jurisdiction to try 

where a promissory note payable in District 
M is assigned in District N, as part ol the cause 
of action arises in N, the suit is triable in that 
district : 57 PR 19C0, Dist. LP 911 C I] 

Ram Chand Manchanda — for Peti¬ 
tioner. 

(Jobind Ram Khanna — for Oppoaite 
Parties. 

Judgment. —This was a suit for re¬ 
covery of Rs. 2,300 on the basis of a 
promissory note. The promissory 
was payable in the Montgomery D^- 
trict but was assigned to the plaintiffr 
the assignment having taken place m 
the Multan District. The suit was in- 
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stituted in the Multan District. An ob¬ 
jection to jurisdiction was raised by the 
defendants on the ground that this 
promissory note was payable in the 
Montgomery District and therefore the 
suit sho'uld have been instituted in that 
district. This objection was upheld in. 
the trial Court and the plaint was re¬ 
turned for presentation to the proper 
Court. From this derision an appeal 
was preferred to the District Judge who 
held that the assignment having taken 
place in the Multan Dis¬ 

trict, the cause of ac¬ 
tion arose in part at least in that dis¬ 
trict and therefore the suit was triable 
in the Multan District. The appeal was 
' accordingly accepted and the suit re¬ 
manded for decision on merits. The 
defendant Dilbagh Rai has now pre¬ 
ferred a petition to this Court for revi¬ 
sion of the order of the learned Dis¬ 
trict Judge. 

A preliminary objection is raised that 
lio petition for revision is competent 
inasmuch as no question affecting the 
jurisdiction of the lower appellate Court 
is involved in the case, and the decision 
of the learned District Judge whether 
right or wrong, cannot be interfered 
with in revision. The learned counsel 
for the appellant urges that a question 
of jurisdiction is involved inasmuch as 
his contention is that the trial Court 
had no jurisdiction to entertain the suit. 
This contention however does not ap¬ 
pear to me to be sound. The learned 
District Judge had undoubtedly juris¬ 
diction to decide in appeal whether the 
trial Court had or had not jurisdiction 
to entertain the suit. His decision, even 
if it is erroneous, cannot therefore be 
challenged in. revision on the ground 
of want of jurisdiction: vide Sant Singh 
V. Mubarak Singh (1). The petition 
must fail on this ground alone. 

I may further add that the decision 
of the learned District Judge on the 
p6int seems to me to be correct. The 
plaintiff in the present case could jiot 
succeed without proving the assignment 
of the promissory note in his favour. 
The assignment had admittedly taken 
place in the Multan District and conse¬ 
quently, it must, I think, be held that 
the cause of action arose in part in the 
Multan District and the suit was therc- 
foitiNiiable in that district. The learn¬ 
ed counsel for the petitioner has relied 
upon Shivji Ram v. Hem Raj (2). 
But as pointed out ^ the learned Dis¬ 
trict Judge, that ruling cannot help the 
petitioner, as it was given under the 

1 AIR 1935 Lah U0=10C I C 901=9 Lah 808. 
2. (1900) 67 P R 1900. 


old Code of Civil Procedure and the 
amendment of the old S. 17, now 
makes it clear that even if the cause 
of action arises in part in the locality 
in question, it is sufficient to give ju¬ 
risdiction to the Court. I dismiss the 
petition with costs. 

K.S Petition dismissed. 
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Shadi Lal, G. J. and ABDUii Qadir, J. 

Bhag Shah —Plaintiff—Appellant. 

V. 

Lahha Mal and others — Defendants— 
Responclentg. 

First Appeal No. 3061 of 1927, De¬ 
cided on lObh June 1933, from prelimi¬ 
nary decree of Senior Sub-Judge, Gujran- 
wala. D/- l8th August 1927, 

(a) Mortgage—Contract between parties to 
make interest charge on property — Decree 
should be prepared on that basis—Civil P, C. 
(1908), O. 20. R. 6. 

Where in a inortgage-decd, it is provided that 
tho interest is to be made a charge on the 
property, the decree should be prepared on that 
basis, as the mortgagee is entitled to follow the 
mortgaged property for th'j full satisfaction o! 
his claims under the mortgage. [P 942 C 2] 

^(b) Court-fees Act (1870), Sch. 2, Art. 
17 (6)—Claim for interest from date of suit 
to date of realization raised in appeal*—Court- 
fee is necessary—Interest. 

Court-fee is necessary on the claim for interest 
from date of suit to date of realization made in 
appeal, either ad valorem the sum up to the date 
of the appeal or at least a court-fee of Rs. 10 as 
provided by Art. 17 (G) A I li 1931 All 851 and 
27 All 659, Rcl on. [P 943 0 I] 

Mehr Chand Mahajan and.S. C. Kam~. 
mar—for Appellant. 

D. Mehr Chand, S. L. Puri. Kanshi 
Nath Aggarwal and Fakir Chand for 

Badri Das —for Respondents. 

Abdul Qadir, J. —-Lala Labha Mal 
of Hafizabad, district Gujranwala, mort¬ 
gaged nine shops and some land 
measuring 176 kanals, 15 marlas to 
Bhag Shah, alias Bhag Mal, on 
28th August 1923, for Rs. 15,000. 
The conditions of the mortgage were 
that the possession shaE be with the 
mortgagee, that the mortgagors shall 
pay interest at the rate of 1 per cent 
I>er mensem after every three months 
otherwise they shall pay compound inter¬ 
est, that the income of the mortgaged 
property shall be credited towards in¬ 
terest; and that the mortgagors shall 
have power to redeem the mortgaged 
property after two years. On the same 
date a rent deed for the nine shops 
(Ex. P. 3) was executed by Labha 
Mal in favour of Bhag Shah, promising 
to pay Rs. 137-8-0 per mensem as 
fhe rent of the shops. The kabuliyat. 
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E?c. P-2, was also executed by Labha 
on account of the agricultural land, 
promising to pay a net profit of Rupees 
150 for the year. 

After the above transactions, Labha 
Mnl sold all the mortgaged shops, to 
lii;s father-in-law Nand Lai. by a sale- 
deed,dated 13tli October 1923. On 20th 
October 1924, another sale-deed was 
cx( cuted by Labha Mal in favour of 
LiiUi Mchr Chand and Lala Ram 
Chand, bv which the land mortgaged 
to Bhag Sliah was sold to the said two 
persons. On 26th October 1926, Bhag 
Shah brought a suit against Labha Mal 
and his vendees, claiming Rs. 15,000 
as principal and Rs. 6957-12-0 as in¬ 
terest and allowing Rs. 452-4-0 as 
the sum received by liim out of the 
above amount and adding annas 8 on 
account of the expenses of a notice, lus 
claim was for Rs. 21,506. He prayed 
for a decree with costs and claimed 
interest at the rate of 1 per cent per 
mensem from the date of the suit to 
the date of realization of the decre¬ 
tal amount. He also prayed that, in 
case the decree for the prayed claim¬ 
ed and costs cannot be satisfied out 
of the proceeds of the auction sale of 
the mortgaged proi>erty, a decree for 
the balance may be passed against the 
remaining property and the person of 
Labha Mal, defendant 1. 

The learned Senior Subordinate 
Judge gave the plaintiff a preliminary 
decree for the principal sum against 
the mortgaged property, but held ti^t 
the said property was not responsible 
for the amount of interest and for that 
he made Labha Mal personally res¬ 
ponsible. The plaintiff preferred an ap¬ 
peal to this Court and urged that the 
whole of the decree, including costs, 
should have been made a charge on 
the mortgaged property and interest 
ought to have been allowed to him front 
the date of the suit up to the realiza¬ 
tion of the decree. We have b^n ad¬ 
dressed on behalf of the appellant by 
Mr. Mehr Cliand Mahajan, pd Mr. 
Fakir Chand, who appears on behalf ot 
Mr. Badri Das, has argued the case 
for Labha Mal respondent 1. Mr. Mehr 
Chand Diwan appears for 

bhu Lai Puri appears for respondents 

^ Mr. Ikkir Chand states t^t the 
cree has really been sausfied and that 

the appellant has in fact 
than his due. He has filed an 

from liis cUent 14 0 

holder has realised Rs. 16,087-14 0 

out of the sale proceeds of the shops 


in the course of the execution of his de¬ 
cree and has got Rs. 6,408 from La- 
bhi Mal by getting a decree in favour 
of Labha Mal against Inayat UUah 
and others attached. Mr. Mehr Chand 
Mahajan states that, according* to hiJ> 
inforrnation, Rs. 15,000 have been rea¬ 
lized from the sale of the shops and 
Rs. 6,408 from Labha Mal, i. e.^ 
Rs. 21,408 in all and that Rupees 
1,952-7-0 are still due. In view of 
the affidavit filed by the otlier party 
liowever he says that he has no objec¬ 
tion to credit being given to the other 
side for any amount sho\vn to have been 
actually paid to the decree-holder, but 
he contends that the Court below erred 
in not allowing interest to be a charge 
on the mortgaged property and in iwt 
making costs also a charge on the 
same, and urges that this mistake 
should be rectified. He also .urges_ that 
interest from the date of the suit to 
the date of the realization of the de¬ 
cree should be allowed. With regard 
to this latter prayer, an objection is 
raided by Mr. Fakir Chand, that any 
claim for interest for the period above 
mentioned should not be enterta^ed 
in appeal, as no cqurt-f^ has b^n 
paid on account of this rehef. He adds 
that, even if it is argued that the na¬ 
ture of tliis relief was uncertam, the 
plaintiff should at least have paid ad 
valorem court-fee on the amount of 
interest due up to tlie date ot tUe 
appeal, as this could be easily 
lated. It is added that he should, in 

any case, have pMd a ^ 

Rs. 10 and as he failed to 
it is urged that he should not be al¬ 
lowed to make up this deficiency at 
this late stage and his prayer in this 
behalf should be rejected. 

So far as the contention of Mr. Ma¬ 
hajan that the interest allowed should 
have been made a charge on fhe mort¬ 
gaged property is concerned, I think 
S must pre.^- A reference to the terms] 
of the mortgage deed clearly shows' 
t^t^ the contract betw^ the j>arties 
that interest would be a charge on 
the property- The decree m favour of 
the plaintiff should have been prepai- 
ed on that basis, and though I am 
not sure whether the correction of this 
mistake would materially affect the 
case of the plaintiff, I think a correct 
decree on that basis should be pre- 
pared and costs should also be macte 
a charge on the property. 

The counsel for the two sets of 
vendees argued that their clients were 
bona fide purchasers for value a^ 
their interests should not suffer by tiw 
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property being charged with interest 
and costs. Mr. Mchr Chand Mahajan 
points out rightly, in my opinion, that 
though he questions the bona fides of 
the sales in favour of the vendees, he 
is not conceiTied with the rights of La- 
blia Mai and his vendees inter se, and 
is entitled to follow the mortgaged pro¬ 
perty for the full satisfaction of Ms 
claims under the mortgage. 

As regards the question of interest 
after the date of suit, I am afraid the 
prayer in para. 2 of the grounds of 
appeal must fail because no court-fee 
for his relief has been paid. Though 
it has been laid down in some cases 
cited by Mr. Mahajan that no court- 
fee is necessary on the claim for in¬ 
terest from the date of suit to the 
realization of the decree, yet he ad¬ 
mits that the trend of the decisions 
in the various High Courts on this point 
is in favour of court-fee being neces¬ 
sary, either on the sum due up to the 
date of the appeal or at least a court- 
fee of Rs. 10 as provided by Art. 
17 (6) of the Sch. 2 to the Court-fees 
Act, 1870. The case of Da/nodar Par- 
shad V. Hardeo Parshad (1) is an 
authority for the view that ad valorem 
court-fee should be paid on interest 
pendente lite not allowed by the lower 
Court on the amount tltat can be ascer¬ 
tained at the time of the appeal. The 
case of Bhawani Parshad v. Qutabun- 
'nisa (2) lays down that a proper court- 
fee payable on the memorandum of ap¬ 
peal in the suit up to the date of 
realization of the decree as prayed for 
is Rs. 10. In this case neither an ad- 
valorem court-fee on the amount 
claimed up to the date on wliich the 
appeal was instituted has been paid, 
nor a court-fee of Rs. 10. Mr. Mehr 
Chand Mahajan offers, on behalf of 
his client, to make good the deficiency 
now, but I tMnk it is too late to 
allow him to do so, and xmder the 
circumstances no interest frorn the date 
■of the institution of the suit to the 
realization of the decree can be allow¬ 
ed. 

As this appe^ succeeds only in on© 
respect and fails in another, I think 
it would be fair to allow the parties 
to bear their own costs. 

'ShadX C. /.—I concur. ^ 

X.S. Appeal partly allowed, 

_____ _ 

1. A I B 1981 All 861^1811 C 258=63 All 1029. 
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Shadi Lal, C. J. and Abdul Qadie, J. 

Ali Muhammad —Plaintiff—Appellant, 

V. 

Karim BaJesh and others — Defendants 
—Respondents. 

Second Appeal No. 250 of 1932, De¬ 
cided on 3lsfc May 1933, from decree of 
Senior Sub-Judge, Tjahore, D/. 17fch No¬ 
vember 1931. 

(a) Civil P. C. (1903), O. 23, R. 1 (3)-“Sub- 
jecl-matter” means right in property sought 
to be enforced. 

The I'brasQ “subject-matter” is not defioed in 
Code, but it is clear that it doss not mean pro¬ 
perty but has reference to the right in property 
^?hicb a per-on seeks to enforce. [P 914 0 1] 

^ (b) Civil P. C. (1908), O. 23, R. 1 (3)— 
Bar created by O. 23, R, 1 (3) h as no applica¬ 
tion where cause of action in first suit is 
different from that in second suit : 97 P Ji 
1016=37 I C 128, Impliedly Overruled. 

The bar created by 0. 23, R. 1 (3). has no ap¬ 
plication, where the cause of action in the first 
suit is difierent from that in the second suit. 

TJ)e reversioners brought an action for a de¬ 
claration that the alienation made by a widow 
was not binding upon them and should not affect 
their right to succeed to the estate after the death 
of the widow. She died durins the pendency of 
the suit, and the plaiutiffs thereupon made an 
appUcatiou to the Court stating that they did 
not wish to coutiuue the suit for a mere declara¬ 
tion aud intended to bring an action for posses¬ 
sion. The suit for a declaration was accordingly 
withdrawn, but no permission for the withdrawal 
thereof with liberty to bring a fresh suit was 
either asked for or granted. Subsequently the 
plaintiffs brought a suit for recovery of posses¬ 
sion of the estate left by the widow praying at 
the same time that the alienation mentioned 
above be declared to be invalid. The lower Courts 
dismissed the claim on the ground that it was 
barred under 0. 23, R. 1, Sub-R. 3 : 

Held : that the causes of action in the two 
suits were quite different, that consequently the 
subject-matters in the two suits could not be 
identical and that the withdrawal of the fornoer 
suit without permission to bring a fresh suit did 
not operate as a bar to the institution of tbo 
latter suit. 

Held further : that the prayer regarding the 
alienation in the subsequent suit could be treated 
as a surplusage and that the plaintiff could with¬ 
out mentioning it in the plaint, impeach it when 
it was set up as a defence by the alienee : 97 P R 
1916=37 J C 128, Impliedly overruled : 89 Mad 
M7, Rel o»i ; B I C 1066 and 28 7 C7 91, Held 
Overruled. CP 944 O 1, 2J 

Bodh Baj —for Appellant;. 

Daulat Ram —for Respondents. 

Shidi Lal, C. J .—The circumstances. 

which have given rise to this second 
appeal, may be shortly stated. Mt. 
RakM,^ the widewv of one Pir Bakhsh. 
granted in 1918 and 1920, to the de¬ 
fendant Karim ^ Bakhsh, two 
mortgages in resjject of two 
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plots of land inherited by her from, 
her deceased husband. Both the mort¬ 
gagees were with possession, and their 
validity is not disputed. 

It appears that on 3rd February 
1930, she borrowed from the mort¬ 
gagee a sum. of Rs. 400 on the security 
of the two plots already in his |>os- 
scssion: and it was in respect of this 
third mortgage that the plaintiffs, who 
arc the reversioners of Pir Bakhsh, 
brought an acti.on for a declaration 
that lltc alienation was not binding up¬ 
on them and should not affect their 
right to succeed to the estate after the 
death of the widow. She died during 
the pendency of the suit, and the plain¬ 
tiffs thereupon made an application 
to the Court stating that they did not 
wish to continue the suit for a mere 
declaration and intended to bring an 
action for possession. The suit for a 
declaration was accordingly withdrawn 
on 3rd January 1931; but no permis¬ 
sion for the withdrawal thereof with 
liberty to bring a fresh suit was either 
asked for or granted. 

On 3rd February .1931, the plain¬ 
tiffs brought the present^ action for the 
recovery of the possession of the es¬ 
tate left by Mt. Rakhi, praying at the 
same time that the third mortgage 
mentioned above be declared to be in¬ 
valid. The Courts below have dis¬ 
missed the claim on the ground that ir 
was barred under O. 23, R. 1, Sub- 
R. 3, Civil P. C. The sub-rule provides 
that where the plaintiff withdraws from, 
a suit, without permission to institute, 
a fresh suit in respect of the subject- 
matter of that suit, he shall be pre¬ 
cluded from instituting any fresh suit 
in respect of such subject-matter. The 
question is whether the subject-matter 
of the present suit is identical with that 
of the declaratory suit which was with¬ 
drawn on 3rd January 1931. The 
phrase “subject-matter” is not defined 
in the Code, but it is clear that it 
does not mean property but has refer¬ 
ence to the right in property which 
a person seeks to enforce. 

Now, the former suit to declare the 
widow’s alienation invalid as against 
the reversioners was brought by the 
plaintiffs on behalf of all the rever¬ 
sioners, but the present suit is insti¬ 
tuted only by those persons in whom 
the estate has vested after the death 
of the widow and who claim posses¬ 
sion on their own behalf. The cau^s 
of action in the two suits are quite 
different, and there is ample authority 
for the proposition that the subject mat¬ 
ters in two suits cannot be identical, 


if the causes of action are different. 
The case of Singa Reddi v. Subba 
Reddi (1) is on all fours with the 
present case. It is true that the plain¬ 
tiffs in the present case have asked 
the Court to declare the third mort¬ 
gage to be invalid, but it was hardly 
necessary for them to ask for tliat re¬ 
lief because as was done in the case 
of Singa Reddi v. Subba Reddi (1) 
they could, without mentioning the 
alienation in the plaint, impeach it when 
it was set up as a defence by the 
alienee. The reference in the plaint to 
the third mortgage may therefore be 
treated as a surplusage. 

Mr. Daulat Ram, who has ably argu¬ 
ed the case for the respondents, places 
his reliance upon the single Bench 
ruling in Jita Singh v. Mari Singh (2) 
which is undoubtedly in his favour. The 
learned advocate however admits that 
the decision in that case was based 
mainly upon the judgments of the Ma¬ 
dras High Court in Machana Uajhala 
Dikshatulu v. Gorugantulii Vaggamma 
(3) and Sennava Reddiar v. Venkata- 
chala Redd'ar (4), both of which have 
been overruled by the Full Bench, of 
that Court in the case of Singa Reddi 
( 1 ). 

The rule that the bar created by 
O. 23, R. 1 (3), Civil P. C., has 
no application where the cause of ac¬ 
tion in the first suit is different from 
that in the second suit, been af¬ 

firmed by the Calcutta High Court in 
Kamini Kant Roy v. Ram Math (5) 
and Gopal Chandra Bannerjee v. Pur- 
na Chandra Bannerjee (6). I accord¬ 
ingly hold that the subject-matter in 
respect of which the declaraton^ suit 
was brought is not identical with the 
subject-matter in the present suit for 
possession; and that the withdrawal of 
the former suit without permission to 
bring a fresh suit, does not operate as 
bar to the institution of the latter suit. 

I would therefore allow the appeal, 
and setting aside the decrees of thel 
Courts below remit the case to the* 
trial Court for decision, on the merits. 
The .court-fees levied on the memo¬ 
randa of appeal in this Court and in 
the lower appellate Court shall be re¬ 
funded, and other costs shall abide the 

event. I • 

Abdul Qadir, J. —I agree. 

K.s, Appeal allowed. 

1. (1916) 39 Mad 987=36 I C 186 (F B). 

2. (1916) 97 P B 1916=37 I C 128. - : 

3. (1910) 8 10 1066. - - 

4. (1915) 23 10 91. 

5. (1894) 21 Cal 265- 

6. (1900) 4 0 W N no. 
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Tek Chand, J. 

Sant Singh and another —Defendants— 
Appellants. 

V. 

Hardit Singh and another —Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 602 of 1928, De¬ 
cided on 23rd June 1932, against decree 
of Addl. Dist. Judge, Fcrozepore, D/- 
17th November 1927. 

(a) Custom (Punjab)—Alienation—Widow— 
Declaratory suit by reversioners challenging 
alienation by widow—Question whether pro¬ 
perty was ancestral or self*acquired in hands 
of husband is important—If ancestral Pun¬ 
jab Act 1 of 1920 applies—If non-ancestral 
suit is governed by Limitation Act, Art. 125 
—Punjab Limitation (Custom) Act 1 of 1920, 

Although, foe the purpose of doterminiug whe¬ 
ther a widow possessed unrestricted power of 
alienation in the property which had descended 
to her from her husband, it is immaterial whe¬ 
ther the property was ancestral or self-acquired, 
in his handii, but the question is of great import¬ 
ance for ascertaining the period of limit.ition 
governing a declaratory suit by a reversioner to 
challenge the widow’s alienation. If the pro¬ 
perty was aucestral of the husband and the con¬ 
testing reversioner, there can be no doubt that 
(Punjab) Act 1 of 1920 is applicable and the period 
of limitation is six years. If however the pro¬ 
perty was non-ancestralt the plaiotifi, the 
suit would be governed by Art. 125, Limitation 
Act: AIR 1927 Lah 198, S'oll. [P 945 C 2] 

(b) Evidence Act (1872), S. 65— Alienation 
by widow challenged by reversioner—Vendee 
-unable to prove legal necessity on account of 
babi of creditor being in possession of rever- 
.sioner—Vendee should be allowed to lead 
secondary evidence as to existence of previ- 
4>UB debt. 

Where in a suit by a reversioner challenging an 
■alienation by a widow the vendee is unable to 
produce a bahi belonging to a previous creditor to 
^rove legal necessity due to its being in posses¬ 
sion of the plaintiff who happens to be the heir 
■of the creditor, the vendee cannot bo blamed for 
the non-production of tbe bahi and the proper 
Course is to allow the vendee to lead secondary 
•evidence as to the existence of the alleged previ¬ 
ous debt. IP 946 0 1] 

Fakir Chand —for Appollanba. 

Order. —On 1st February 1915 de¬ 
fendant 1, Mt. Har Kaur, sold a por¬ 
tion of her husband’s estate to tbe 
iather of defendants 2 and 3 for 
R.S. 4,000. On 19th October 1926 Har- 
dit Singh^ who is a collateral of Ishar 
Singh in the third degree, brought the 
present suit for a declaration that’the 
aliei^tion had been effec^d without 
cpnsideration and necessity and was in¬ 
effectual as against the plaintiffs’ 
reversionary rights. 4 » 

In the plaint it was stated that the 
suit was within time as the plaintiff 
was less than 21 years of age on^the 
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date of the institution ot the suit. The 
learned Additional District Judge lias 
found as a fact that the plaintilT Jiad 
laiied to prove that he was less than 
21 years of age on the date when the 

^ Court, but he lias 
Jield the suit to be within time on 
the ground that it was govcnied by 
Art. 125, Limitation Act. Before him! 
It appears to have been contended on* 
behalf of the appellant that the alienor 
bemg A Jat the suit was governed by 
(Punjab) Act 1 of 1920 wiiich pro! 
yidcd a period of six years for a suit 
lor declaration to contest an alienation 
by a widow of the ancestral im¬ 
movable property of her husband. The 
learned Additional District Judge re¬ 
jected this contention on the ground 
that the land haid, not Been shown to 
be ancestral• It appears however fron> 
the record that an issue was framed 
as to the ancestral nature of the land 
but the trial Judge, by his intermediate 
order of 6th April 1927, ruled that^ 
the decision of this point was not ne¬ 
cessary for the decision of the suit. 
He accordingly shut out all enquiry 
on the point. 

It is no doubt true that for the 
purpose of determining whether a wi¬ 
dow possessed unrestricted power of 
alienation in the property which liad 
descended to her from her husband, 
it is immaterial whether the property was 
ancestral or self-acquired in liis hands, 
but the question is of great importance 
for ascertaining the period of limitation 
governing a declaratory suit by a rever¬ 
sioner to challenge the widow’s aliena¬ 
tion. If the property was ancestral of 
the husband and the contesting rever¬ 
sioner, there can be no doubt tliat 
(Punjab) Act 1 of 1920 is applicable 
and the period of limitation is six years. 

If however the property was jion-ances- 
tral qua the plaintiff, the suit wo^d 
be governed by Art. 125, Limitation 
Act: Mi. Nandan v. Wazira (1). I hold 
therefore that an enquiry in this mat¬ 


ter was necessary. 

On the question of necessity also, 
the judgment of the learned Additional 
District Judge is not very satisfactory. 
The principal item disallowed is the 
sum of Rs. 2,500 which is alleged 
to have been paid to Kala Singh, pre¬ 
vious creditor. This Kala Singh was 
a collateral of Ishar Singh and was 
nearly related to him as the plaintiff. 
A receipt for Rs. 2,500, purported to 
have been assigned by Kala 
Singh, was produced. The learned 
1. A I B 1927 Lah 198=100 1 0 81=8 Lah 216. 
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Judge has however refused to allow 
this item on the ground that Kala 
Singh’s bahi had not been produced. 
But Kala Singh liad admittedly died 
when the suit was brought, and it ap¬ 
pears that his sole heir is Hardit Singh, 
plaintiff. If this is so, it ^is idle to 
blame the vendee for the non-produc¬ 
tion of the bahi and the proper course 
was to allow the vendee to lead se¬ 
condary evidence as to the existence 
of the debt alleged to be due by Mt. 
Har Kaur’s father-in-law to Kala 
Singh. 

Further enquiry on both the points, 
is therefore necessary, and I remand 
the case under O. 41, R. 25, Civil 
r. C., to the tiial Court for deter¬ 
mining the following issues: (1) Whe¬ 
ther the land in dispute was ancestral 
of the plaintiff' and of Ishar Singh, 
the husband of Mt. Har Kaur? and 
(2) Whether necessity for Rs. 2,500 
^eged to have been paid to Kala 
Singh, previous creditor, has been es¬ 
tablished? . . 

The remand report, contatmng the 
findings of both the Courts below, must 
be submitted to this Court witliin three 
months. 

b.m./r.k. Case remanded. 
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Dalip Singh, J. 

Parhhu —Convict—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 1549 of 1932, 
Decided on 27th May 1933, from order of 
Asst. Sess. Judge, Rohtak, D/- 23rd 
November 1932. 

(a) Criminal Trial — Approvers having 
ample opportunity to consult each other be¬ 
fore becoming approvers—They should not 
be considered as corroborating each other. 

Where approvers had ample time to consult 
each other before they became approvers and also 
had opportunities of consultation after they had 
surrendered themselves to the police : 

Held : that they could not, as a matter of judi¬ 
cial prudence, be held to corroborate each other. 
^ tP 946 0 21 

(b) Criminal Trial — Identification parade 
— Magistrate conducting parade should lake 
intelligent interest in proceeding. 

A Magistrate who is conducting an identifica¬ 
tion parade should take an intelligent interest 
in the proceedings, bearing in mind that the life 
and liberty of an accused person may depend up¬ 
on bis vigilance and caution, and at the same 
time, beating in mind that justice should be 
done’in an identification ; proceedings should not 
he made impossible for the identifiers who have, 
after all, as a rule, only got fleeting^ glimpses of 
Persons they are supposed to identify. 

tP 947 C 1] 


(c) Criminal Trial—Guilt. 

The fact that a man makes a false defence does- 
not prove that he is guilty. [P 947 C 2] 

Shamair Chand and Moti- Ram — for 
Appellant. 

Des Raj Sawhney —for the Crown. 

Judgment. —Eight of the appellants 
before me have been convicted by the 
learned Assistant Sessions Judge, for 
having taken part in a dacoity in the 
house of a Mahajan named Jai Dayal,. 
complainant, and one Parbhu, appel¬ 
lant, has been convicted under S. 412, 
Penal Code, for having received stolen 
goods. The factum of the dacoity is 
amply proved by the evidence on the 
record and lias not been disputed be¬ 
fore me. 

There are two approvers in the case,, 
namely, Dipa and Shera. I consider 
that it is sufficiently proved on the 
record that these persons took part 
in the dacoity, and this fact has also 
not been seriously contested before me. 
At the same time it is clear on the 
record that these approvers cannot as 
a matter of judicial prudence be held 
to corroborate each other, as it is evi¬ 
dent that they had ample time to con¬ 
sult each other before they became ap¬ 
provers and also had opportunities of 
consultation after they had surrendered 
themselves to the police. Bearing these 
facts in mind, I have to consider whe¬ 
ther the evidence of the approvers is 
sufficiently corroborated against each of 
the persons who have been held to be 
the dacoits. I will therefore take each 
case seperately. 

(1) Mas fan. —There is no corrobora¬ 
tion against him of thje evidence of 
the two approvers and giving him the 
benefit of the doubt I accept his ap¬ 
peal and acquit him. 

(2) Jai Ram. —The etddence of the 
approvers against him is corroborated 
by the fact that on information given 
by Jai' Ram the shop of one Bhiku 
was discovered and from his shop was 
recovered a borla which has been duly 
identified to belong to the conaplainant. 

I consider that this is sufficient cor¬ 
roboration of the approvers and I dis¬ 
miss the appeal of Jai Ram except 
as to sentence. 

(3) Raja. —There is no corrobora¬ 
tion of the evidence of the approvers 
against this man. Ram Nath, who is 
alleged to have identified him in an 
identification parade, failed to do so 
in Court. I therefore give him the be¬ 
nefit of doubt and accepting his ap¬ 
peal acquit him. 
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(4) Siitidla. —-The only corroboration 
of the approvers against this man is 
the evidence of identilication by Ram 
Nath. I am not at all satisfied with 
this evidence, for it is on the record 
that a parade was held at which Ram 
Nath failed to identify anybody. Objec¬ 
tion was taken to this parade by the 
police and a second parade was held. 
The Magistrate wlio conducted the first 
parade however denies tliat there was 
anything objectionable in the first pa¬ 
rade. I should like to point out that 
a Magistrate, who is conducting an 
identification parade, should take an 
intelligent interest in the proceedings, 
bearing in mind that the life and liberty 
of an accused person may depend up¬ 
on his vigilance and caution and at 
the same time bearing in mind that 
justice should be done in an identifica- 
Uon; proceedings should not be made 
impossible for the identifiers who have, 
after all, as a rule, only got fleeting 
glimpses of persons they are supposed 
to identify. But this is perliaps a coun¬ 
sel of perfection. It is sufficient in this 
case to hold tliat I do not consider the 
evidence of Ram Nath about the identi¬ 
fication of Sundla entirely reliable and 
giving him the benefit of doubt I ac¬ 
cept his appeal and acquit him. I may 
point out that curiously enough Ram 
Nath, who was injured in the dacoity, 
is unable to say which of the dacoits 
hit him, though he identified four per¬ 
sons as liaving been concerned in the 
dacoity. 

(5) Isnuiil .—He is identified by one 
Pir Dan lambardar of the village where 
the dacoity took place. * I do not con¬ 
sider his evidence at all reliable. Giv¬ 
ing Ismail benefit of the doubt I ac¬ 
cept his appeal and acquit him. 

(6) Chamaft .—?Ie is identified by 
Ram Nath as well as by Svmdar Lai 
and Jug Lai (P. Ws. 13 and 14). 
These last two witnesses depose to hav¬ 
ing seen Iiim shortly before the com¬ 
mission of the dacoity. As the distance 
of the village of Chaman from the 
village of the dacoity is 25 miles, T 
tliink there is fair reason to believe 
that Chaman took part in this dacoity. 
I therefore dismiss his appeal. 

(7) Har Kishan .—^There is no cor¬ 
roboration of the approvers’ evidence 
against him and giving him. the benefit 
of the doubt I accept his appeal and 
acquit him. 

(8) Bhagwana. —This man was iden¬ 
tified by one Kundan at the first identi¬ 
fication parade where all the other wit¬ 
nesses failed to identify any one at 
all. It is stated that Bhagwana is a 


b^rded man and it was easy to identify 
him because he was the only man with 
a beard at the identification parade. 
The ferned Assistant Sessions Judge 
has niisscd the point of the argument. 
In this_ province it may be regretted, 
but it is a fact, tliat ovcrzealous per¬ 
sons concerned in the investigation 
sometimes drop liints to persons about 
•to identify people in an identification 
parade. Nothing is easier than to say 
that the bearded man is the person 
to be identified and if he is the only 
man with a beard, the identification 
•obviously becomes a farce. However 
in^ the present case, had anything like 
this happened, Kundan would not have 
been the only man to identify Bhag¬ 
wana. I ^ therefore consider that tlie 
identification of this man is a good 
corroboration of the evidence of the 
approvers and I dismiss Ms appeal. 

(9) Parbhu .—The learned Assistant 
Sessions Judge has^ himself remarked 
tliat if the prosecution evidence stood 
by itself against Parbhu, it would not 
be possible to convict him, but he has 
convicted him on the ground that Ms 
own conduct affords a further proof 
against him. The first proof of evidence 
in this connection is the production 
of a baM by Parbhu which, according 
to the learned Assistant Sessions Judge 
is a forgery. I liave seen the bahi 
in question. There is nothing suspi-* 
cious about the entry in itself and the 
learned Judge has omitted to note that 
the money alleged to l>e paid for pur¬ 
chase of gold has been shown as cre¬ 
dited to the son’s khata, thus proving 
that the gold was supplied by Parbhu 
Mmself. There is then another bahi 
which shows that Parbhu purchased 
some gold on 7th Jun.e 1931, i. e., 
one day after the dacoity from a cer¬ 
tain Ram Bilas. Ram Bilas denies that 
he ever sold any gold 
and Parbhu says he does 
not know which Ram Bilas is tMs. Con¬ 
sidering that Rain Bilas is Parbhu’s bro¬ 
ther-in-law, the explanation of Parbhtj- 
is certainly disingenous. But at the 
same time I do not consider that the 
fact that a man makes a false defence 
proves that he is guilty. Other hypo¬ 
thesis can account for the entries and 
the statements made by Parbhu. 

I therefore give him the benefit of 
doubt. I accept his appeal and ac¬ 
quit him. I also set aside the order 
as regards bahis wMch should be re¬ 
turned to Parbhu. 

As regards sentences, I maintain the 
sentences of imprisonment passed 
against all the persons whose appeals 
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have not been accepted, but I set aside' 
■the sentence of fine imposed on JTai 
Ram for wliich I see no necessity. 

K.S. Order accordingly. 

A. I. R. 1933 Lahore 948 

Addison and Agha Haidar, JJ. 

Secy, of State —Defendant—Appellant. 

V. 

MehraJ Din and another —Objectors— 
Respondents. 

First Appeal No. 1968 of 1925, Deci¬ 
ded on 2Gth June 1933, from order of 
Disb. Judge, Lyallpur, D/- 27th May 1925. 

(a) Land Acquisition Act (1894), S. 18— 
Case referred to District Judge on objection 
to award of land acquisition officer—Case 
remanded to District Court on appeal by some 
of objectors to High Court—Objectors not 
taking part in proceedings before District 
Judge not appealing to High Court are not 
entitled to intervene on remand—Civil P. C., 
O. 41. R. 23. 

Where a case is referred to the District Judge 
on objections being raised to the award of the 
land acquisition officer, and the case on appeal 
to the High Court by some of objectors is again 
remanded to the District Court, an objector who 
has not taken part in the proceedings before the 
District Judge and those who have not appealed 
from order of District Judge, are not entitled to 
intervene as objectors on remand. [P 949 O 2] 

(b) Land Acquisition Act (1894), S, 23— 
Compensation. 

A land which has been assessed as a garden 
cannot also be assessed as an agricultural land. 

tP 950 0 23 

(c) Land Acquisition Act (1894), S. 23— 
Building with wails of architectural beauty. 

Where a land is acquired which contains walls 
of architectural beauty, the value of the walls 
cannot be assessed from that standpoint but only 
with regard to the materials used. fP 950 0 2] 

Carden Noad and Anant Dam Khosla 
—for Appellant. 

N. C. Alehra and Khurshaid Zaman — 
for Respondents. 

Agha Haidar, J .—There is a mauso¬ 
leum of Asaf Klian, the brother of the 
Empress Nur Jahan, at Shahdara,. one 
of the suburbs of Lahore. It is a ty¬ 
pical Muglial building. In the centre 
is the tomb of Asaf Khan with which 
we are not concerned. Round about the 
tomb there is land measuring 13.25 
acres 105 kanals, 15 marlas, on which 
now grow various kinds of trees and 
the whole is surrounded by four walls, 
each having an entrance gate. 

Under Punjab Govenunent Notifica¬ 
tion No. 737 dated the 20th Novem¬ 
ber 1915, this ar^ was to be acquired 
for the purpose "of protecting Asaf 
Khan’s tomb. For various reasons, in¬ 
to which it is not necessary to enter, 
no further steps were taken after the 


Notification till in 1919 the Collector 
of Lahore took possession of the land 
under the provisions of the Land Ac¬ 
quisition Act .1 of 1894. On 18th 
March 1919, the Land Acquisition Of¬ 
ficer made his award in the following 
terms: (1) The land was valued at 
the rate of Rs. 40 per kanal; (2) 
the price of the trees growing on the 
land was fixed at Rs. 3,500, and (3) 
the materials of the surrounding wall 
were valued at Rs. 3,434. 

Against this award objections were 
filed and the case was referred to the 
District Judge, Lahore for decision. It 
may be mentioned here that there were 
three sets of objectors whose names 
together with their respective interests 
in the property in question are noted 
below. (1) Hardial Singh and Gian 
Singh (2) Bha^ant Singh and Par- 
tab Singh—Originally the owners of 
(3) Sazawar and his brother Mu¬ 
hammad Din. They were originally oc¬ 
cupancy tenants of the land. During 
the course of the land acquisition pro¬ 
ceedings, they acquired one-half of the 
land l^longing to the second set and 
one-fourth share in half of the build¬ 
ing, the understanding being that one- 
eighth of the compensation would go 
to Sazawar and 3 eighths to Bhagwat 
Singh and Partab Singh. 

It appears that the obiections filed 
by Sazawar and Muhammad Din were 
not signed by the latter, nor did he 
put in appearance before the District 
Judge. On 27th August 1919, the 
learned District Judge, Mr. Mardneau, 
ordered that the objections would be 
regarded as those of Sazawar only. 
While the matter was pending before 
the District Judge, Muhammad Dm ne¬ 
ver took part in the proceedings. The 
objections of the three sets of objec* 
tors were numbered and registered as 
three separate suits and were dispo^d 
of by the District Judge of Lahore (Lt. 
Col. Roe) by his judgment dated 7th 
May- 1920, into the details of which 
it is not necessary to enter. 

Against this decision two appeals 
were preferred to the High Court: one 
by Hardial Singh and Gian Singh (Ci¬ 
vil Appeal No. 2,536 of 1920) and the 
other by Sazawar (Civil Appeal No. 
810 of 1922). It may be noted here 
that neither Muhammad Din nor Bhag- 
want Singh and Partab Singh went up 
in appeal to the High Court. On 9th 
Apil 1924 a Division Bench of this 
Court allowed both the appeals and, 
setting aside the decision of the Court 
below, remanded the case for disposal 
in accordance with law, the parties be- 
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ing allowed to produce evidence in sup¬ 
port of all the issues arising in the 
case. 

The cases accordingly came up for 
disposal before the District Judge, La¬ 
hore, Mr. Sewaram Singh). It appears 
that some time before the decision of 
the High Court, Parlab Singh Iiad 
died. AppJications were made by Bhag- 
want Singh and the sons of Partab 
Singli to the District Judge that they 
may be treated as objectors and their 
objections may be decided on the 
merits. An application to the same ef¬ 
fect was also made by Muhammad Din. 
The District Judge held on these appli¬ 
cations that Muhammad Din had no locus 
standi to intervene in the trial of the 
case after the remand, because lie had 
not taken any part whatsoever in the 
previous proceedings before the Dis¬ 
trict Judge and had kept himself away 
from the very outset. He however, al¬ 
lowed the application of Bhagwant 
Singh and the sons of Partab Singh 
on the somewhat curious ground that 
they could have appealed from the deci¬ 
sion of the District Judge dated 7th 
May 1920, and therefore they could be 
given the benefit of the decision of 
the High Court. 

There was a dispute as to the na¬ 
ture and extent of the title of the 
vanous objectors. The land in suit to¬ 
gether with the surrounding wall had 
been granted by Maharaja Ranjit 
Singh to the predecessors-in-title of the 
two sets of the objectors, namely, Har- 
dial Singh and his brother Gian Smgh 
and Bhagwant Singh and Partab Singh. 
After the annexation of the Punjab by 
the British Government, the question 
of this grant came up before the pro¬ 
per authorities. Documentary evidence 
consisting of old sanads was brought 
to the notice of the District Judge 
and he held that it was the proprie¬ 
tary rights in the land and the build¬ 
ing which has been granted to thegran- 
tess, now objectors before the Court, 
and that wall was also part of the 
same grant. Later on it was distinct¬ 
ly stipulated that the grantees would 
be under an obligation to maintain the 
wall in proper condition and to do 
the periodical repairs. 

The learned District Judge allowed 
compensation at the rate of Rupees 
127-8-0 per kanal for the land, treat¬ 
ing it as agricultural land. As regards 
the trees the District Judge did not 
accept Rs. 3,500, the assessment of 
the Land Acquisition Officer who treat¬ 
ed the trees as timber, but allowed 
a sum of Rs. 6,000, his calculations 


being on the basis of ten years 
lease money of the fruit crop. As re¬ 
gards the wall and other buQclings he 
rejected the Collector’s award of Rupees 
3,434 which had been arrived at on 
the basis of treating the wall as mere 
rubble and allowed a sum of Rupees 
22,000.' It may be mentioned here that 
in their statement dated 6th March 
1919, Hardial Singh and Bliagwant 
Singh had accepted the sum of Rupees 
22,064 only as the valuation of. the 
buildings. On this basis the District 
Judge made an order awarding various 
sums to the different sets of objectors 
before him. Five api>eals were preferred 
to the High Court against the Dis¬ 
trict Judge’s award, namely, (1) Ci¬ 
vil Appeal No. 1968 of 1925 by the 
Secretary of State against Mehraj Din 
and Siraj Din, sons of Sazawar. (2) 
Civil Appeal No. 1969 by the Secretary 
of State against Bliagwant Singh and 
the sons of Partab Singh; (3) Civil 
Appeal No. 1970 of 1925 by the Se- 
cvetarv of "State against Hardial Singh 
and Gian Singh; (4) Civil Appeal No. 
1971 of 1925 by Muhammad Din 
against the Secretary of State; and (5) 
Civil Appeal No. 2509 of 1925, by 
Mehrai Din and Siraj Din, sons of 
Sazawar, against the Secretary of State. 

All these appeals were heard together 
and would be disposed of by the same 
judgment. I would first take up the 
appeal of Muhammad Din (Civil Ap¬ 
peal No. 1971 of 1925). Counsel ap¬ 
pearing on his behalf challenged the 
correctness of the order of the District 
Judge disallowing his application dated 
26th January 1925. In my opinion, the 
order of the learned Judge was cor¬ 
rect in view of the fact that when 
the reference came before the District 
Judge and objections were taken by the 
various parties to the Collector’s award 
Muhammad Din did not take any part 
in the proceedings. The whole case 
was disposed of by Lieutenant-Colonel 
■Roe and there were appeals to the 
High Court, but throughout these pro¬ 
ceedings Muhammad Din remained ab¬ 
sent. Under these circumstances he was 
not entitled to intervene as an ob¬ 
jector when tlie case came up for fresh 
decision before the District Judge. It 
may also be observed that this appeal 
^ils on another ground which is abso¬ 
lutely fatal. Muhammad Din did not 
pay the proper court-fee on the memo¬ 
randum of appeal presented in this 
Court and when the attention of the 
counsel appearing on his behalf 
was drawn to this aspect of the case, 
he merely stated that the appeal may 
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he treated as a petition for revision. 
This, of course, could not be allow¬ 
ed. The result is that Muhammad Din’s 
appeal fails and I would dismiss it with 
costs. 

I would next take up Civil Appeal 
No. 1969 of 1925. In my opinion, 
the first ground of appeal is unanswer¬ 
able. Bhagwant Singh and Partab Singh 
did not file an appeal from the deci¬ 
sion of Lieutenant-Colonel Roe and 
as against them it became final. Tliat 
decision was set aside on appeal as 
a result of the two appeals filed, one 
bv Sazawar and the other by Hardial 
Slngh and Gian Singh. Bhagwant Singh 
and the sons of Partab Singh therefore 
cannot derive any benefit from the 
order of remand, in the bvo appeals 
when they were not before the Court 
as parties in any one of the two ap¬ 
peals. In my opinion, the case of Bhag¬ 
want Singh and the sons of Partab 
Singh stands, in principle, on the same 
footing as that of Muhammad Din. 
They had no locus standi to take part 
in the proceedings before the District 
Judge after the order of remand by 
the High Court. This appeal therefore 
prevails and I would accept it with 
costs throughout. This means tliat the 
Collector’s award stands. 

The remaining three appeals (Nos. 
1968, 2509 and 1970 of 1925) have 
some common features and^ may be 
dealt with together. There is no dis¬ 
pute now as regards the nature of the 
interest in the land and the buildings 
standing thereon. The learned Govern¬ 
ment Advocate made a statement before 
the Court during the course of Mr. 
Anant Ram’s argument that the Gov¬ 
ernment did not wish to contest the 
finding of the District Judge which was 
to the effect that the Government had 
really granted proprietary rights in the 
land in suit to the grantees. As re¬ 
gards the buildings they go with the 
land on which they are standing wtn 
tliis exception that a condition was im¬ 
posed upon the grantees to keep the 
walls in good condition by executing 
peiiodical repairs and that they were 
not to be pulled down. So the matter 
as regards the title to the land and 
the walls need not be pursued 
ther. As regards the assessment ot the 
three items, namely (1) Land, (2)Tr^s 
and (3) Walls, I record the following 

findings: 

(1) Land .—The District Judge has 
awarded a sum of Rs. 13,260 as mc 
price of the land. Both parties in this 
Court have accepted this figure. There¬ 
fore tills sum would stand as it is. 


(2) Trees .—The District Judge as¬ 
sessed the value of the trees on an 
entirely wrong footing. He accepted the 
annual value of the fruit trees at Rupees 
600 per annum and assessed the price 
of the trees at ten times this figure. 
Tills method of calculation is open to 
the obvious objection that the land has 
been assessed by the District Judge on 
the basis of being agricultural. There¬ 
fore if the land is treated as agri¬ 
cultural land then it cannot be of much 
use as a garden. In the same manner 
if the land is treated as garden it 
would not be useful as agricultural land 
because the crops do not thrive in the 
shadow of the trees. In fact Mr. Mem 
Chand Mahajan, who represented the 
objectors, Hardial Singh and Gian 
Singh, very proi>erly did not attempt 
to support the basis on which the Dis¬ 
trict Judge has made the assessment. I 
have gone through the relevant evi¬ 
dence on the record and, in my judg¬ 
ment, a sum of Rs. 3.500, a® the 
price of trees awarded by the Collec¬ 
tor, is reasonable. Therefore the ap¬ 
peals of the Secretary of State as re¬ 
gards the price of the trees wouM pre¬ 
vail to this extent that a sum of Rupees 
2,500 would be cut down from the sum 
awarded by the District Judge. ^ 

(3) Walls .—^The quesuon of fixing 
the price of the walls is not free “om 
difficulty. The District Judge 

awarded a sum of Rs. 22,000 which 
was claimed by the objectors. He has 

made the assessment on the 

standing buildings which he has de- 

"®“He furthe“ quoted" cSlnel Roe’s 

.aoh « they 

a lac at least at Public Works Department rates. 

There is no doubt that these walls 
from an architectural pomt of 
present best work of the Mughal Em¬ 
perors of India who were famous all 
bver the world as great builders. The 
value of these walls from, the pomt 
of view of the archaeologist and the 
historian is very great, bm this cannot 
be calculated in money. For our pur¬ 
poses it is only necessary to consider 
them as thoroughly good walls which 
serve the object of surroun^g the 
garden and the mausoleum and tor tM 
purpose of assessment they should be 
treated as such. We have made calcula¬ 
tions from the materials l^fore us and, 
in my judgment, walls and ^tes 

shall be treated as first class boun¬ 
dary walls and their value on a gene- 
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Tous estimate can be anything between 
Rs. 5,000 and Rs. 7,500. I would 
award the outside figure, namely, 
Rs. 7,500 as the price of the walls 
and the buildings. Therefore the ap¬ 
peals of the Seci-etary of State relating 
to the price of the walls and the build¬ 
ings would also prevail. 

As regards Civil Appeal No. 2509 
of 1925 filed by the sons of Sazawar 
I may observe at the outset tliat the 
first three grounds of appeal were not 
pressed before us for the obvious rea¬ 
son that Muhammad Din was not im¬ 
pleaded as a party to this appeal. There 
was a slight mistake in the calculations. 
The share of the sons of Sa^war out 
of the price of the land comes to 
Rs. 3,646-8-0 being the 55 per cent 
of the proprietary rights in the land 
and not Rs. 2,648-4-0 as awarded by 
the District Judge. They shall also get 
a sum of Rs. 497-4-0 being the price 
of the one-sixth share in the occupancy 
rights which are 45 per cent of the 
total amount. Similarly, out of the 
price of the trees, they shall get 55 
per cent on account of proprietary 
rights, i. e., Rs. 962-8-0, and one- 
sixth of the 45 per cent on account 
of occupancy rights, i. e., Rupees 
131-4-0. They would further be en- 
entitled to Rs. 468-12-0 being the 
one-fourth share out of one-halt 

of the price of the walls This app^i 
is therefore allowed to this extent that 
the sum of Rs. 4.745-8-0 awarded to 
the sons of Sazawar by the District 
Judge ^vould be augmented to Rupees 

^'^Hardial Singh and Gian Singh would 
be entitled to half of the price of the 
land trees and the walls. The decree of 
the Court below for a sum of Rup^s 
20 630 in their favour would now be 
reduced to Rs. 12,130. The respon¬ 
dents in Civil Appeals Nos. 1968 and 
1970 of 1925, would get the usual 
15 per cent over and above the price 
awarded tO'them by this Court, for the 
compulsory acQui^ition plus six per cent 
per annum interest on the total amount 
calculated from the date of the ac¬ 
quisition up to the date of payment. 
If any one of the objectors has realised 
any amount of compensation or inter¬ 
est exceeding the sum awarded by this 
Court he would be liable to make a 
refund of it to the Secretary of State. 
The patties to these appeals (Nos. 
1968, 2509 and 1970) shall bear their 
costs throughout. 

Addison, J .—I agree, 
g. Order accordingly. 
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Shadi Lal, C. J. and Abddd Qadib, J* 

Kidar Nath — Defendant—Appellant* 


V. 

Shiv Dayal and others — Plaintiffs 
Respondents. 

Second Appeal No. 2598 of 1927, De¬ 
cided on 11th May 1933, from decree of 
Disk. Judge, Ambala, D/- 5th July 1927. 

(a) Civil P. C. (1908), S. 100—Finding of 
fact—New plea in second appeal that 
based on inadmissible evidence cannot be 
entertained when defect was curable. 

A finding of fact was challongod in second ap¬ 
peal on the ground that it was based on inadmis¬ 
sible evidence. If that plea had been taken in 
the lower Courts the defect was easily curable . 
Held : that there was no ground to disturb the 

finding. 

(b) Limitation Act (1908). Art. 120-Suit 
by cosharer for his share of rents against 
cosharer in exclusive possession is 

by Art. 120 and not by Limitation Act (1908), 

Art. 109. 

A suit by one cosharer against another cosharet 
(who is in exclusive possession of tho joint pro¬ 
perty) for his share of tho rents of the joint pro- 
nerty is governed not by Art. 109, but by Art. 120: 
A I B 1922 Mad 150 (FZJ), Foil. [P 952 G 1] 

Mehr Ckaiid Mahajan, D. G. Balli and 
Mohammad Amin Malik 'for Appellant, 
Faoir Chand —for Respondents. 


Shadi Lal, C. J. —^The Courts be¬ 
low have concurred in holding that the 
shop, of which the plaintiffs claimed 
to be co-sharers with the defendant, 
was the property of one Prabhu Mai, 
a collateral of the partly; and that 
the defendant, who was in possession 
of the property as a co-sharer, is liable 
to pay to the plaintiffs their share of 
the rent realised by him. The learned 
District Judge has examined the entire 
evidence having a bearing upon the 
question whether the shop was the ex¬ 
clusive property of Prabhu Mai or be¬ 
longed jointly to him and Baisakhi Mai, 
the grandfather of the defendant, and 
reached the conclusion that Prabhu Mai 
was the sole owner thereof. The learn¬ 
ed counsel for the defendant-appellant 
seeks to impeach that finding, wliicli 
is obviously one of fact, on the ground 
that the learned Judge has relied, inter 
alia, upon the evidence which being 
inadmissible should have been excluded 
from consideration. It is however clear 
that no such objection was raised in 
either of the Courts below; and that 
if it had been raised, the defect could 
have been easily cured. There is there¬ 
fore no adequate ground for disturbing 
in second appeal the finding of fact re¬ 
corded by the lower appellate Court* 
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Tlie only question argued on behalf 
of the appellant is that the suit was 
barred by time. Now, it is conceded 
that, if the claim is governed by Art. 
89 or Art. 120, Sch. 1, Limitation 
Act, it is williin limitation. The learn¬ 
ed advocate however contends that the 
suit is governed by Art. 109, which 
prescribed a period of three years for 
a suit for the profits of immovable 
prop.crty belonging to the plaintiff which 
have been wrongfully received by the 
defendant. Now, there is abundant au- 
tJioiity for the proposition that a 
suit by one co-sharer against another 
co-sharer (who is in exclusive posses¬ 
sion of the joint property) for his share 
of the rents of the joint property is 
governed not by Art. 109, but by Art. 
120, vide inter alia, Yenikola v. Yeni- 
kola (1), in which the whole of the 
^se law on the subject is exhaustively 
discussed. The suit has therefore been 
tightly held to be witlun limitation. 

The appellant having failed on both 
the points raised before us, his ap¬ 
peal must be dismissed with costs. 

Abdul Qadif, J .—I agree. 

_Mili:_ Appeal dismissed, 

1. A I R 1922 Mad 160=71 I 0 177=T5 Mad 

648 (PB). 
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Jai Lal and Monroe, JJ. 

Sher Singh Idathu Ram — Asaessees— 
Petitioners. 

V. 

Income-tax Commissioner, "Punjab, 
Delhi and North-IYestFrontier —Opposite 
Party. 

Civil Misc. Pefcn. No. 641 of 1932, 
Decided on 13th July 1933. 

^ Income-tax AcKl922),Ss. 25 A and 66 (3) 

”” j L requires partition by metes 

and bounds, and whether certain finding of 
income-tax officer is supported by evidence, 
are questions of law. 

The questions whether S. 26-A requires actual 
partition of the family property by metes and 
bounds as a condition precedent to the recogni¬ 
tion of a partition under S. 26-A, and whether a 
finding of the income-tax ofiBcer is supported by 
any evidence, are questions of law. [P 952 C 2] 

a. C. Kumai — for Petitioners. 

J. N. Aggarwal and /. D. Kapui for 
Opposite Party. 

Order .—Under S. 66 (3), Income- 
tax Act, the assessees, Messrs. Sher 
Singh and Nathu Ram, have made an 
application that the Commissioner of 
Income-tax be required to state two 
questions of law for the opinion of 
this Court. 


Before stating the questions of law- 
propounded by the petitioners it is ne¬ 
cessary to state in brief certain facts 
which ^appear from the order of the- 
Commissioner. It seems that the peti¬ 
tioners were originally assessed as a 
joint Hindu family. During the year of 
assessment they made an application,, 
under S. 25-A, Income-tax Actj to the 
assessing authority that they had ef¬ 
fected a partition of the joint family 
property. The Income-tax Officer held 
that there had been no partition of the 
joint family property and proceeded to- 
assess the petitioners as before. 

In the course of the assessment a 
claim was made that the interest paid 
by the assessees to certain ladies of 
their family, who apparently are mar¬ 
ried^ to some of the members of the- 
family, on the deposits made by them, 
in the firm should be deducted from 
the assessment. The Income-tax Of¬ 
ficer declined to admit this claim. He 
was of the opinion that the transac¬ 
tions were bogus ones and that the 
assessees liad not proved by any evi¬ 
dence that the amounts deposited be¬ 
longed to the ladies, and not to their 
respective husbands. Two question? 
therefore arise and they both appear to- 
be questions of law. One is as to the 
meaning of the word partition as used 
in S. 25-A, Income-tax Act. The ques¬ 
tion is whether the word is used in the 
sense in wliich it is imderstood in 
the Hindu law or whether in order to 
bring into operation the provisions of 
S. 25-A a partiuon of the joint family 
property by metes and bounds is es¬ 
sential. The second question is whe¬ 
ther the Income-tax authority acted on 
any evidence in this case in inching 
the conclusion that the transactions of 
the deposits of the amounts in the as¬ 
sesses’ shop were bogus transactions. 

We consequently direct the Commis¬ 
sioner to refer the following two ques¬ 
tions for the opinion of this Court: (1) 
Whether S. 25-A of the Act, requires 
actual partition of the family property 
by metes and bounds as a conation 
precedent to the recognition of a parti¬ 
tion under S. 25-A, Income-tax Act? 
(2) Whether the finding of the Income- 
tax Officer, that the money deposited 
with the assessees did not belong to 
the ladies in whose names it is depo¬ 
sited is supported by any evidence? 

The first question is, in ^ur opi¬ 
nion, an important one and it is de¬ 
sirable therefore that on the receipt 
of the reference the case be heard by 
a Full Bench if the Chief Justice agrees 
to this course. We direct that on the 
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receipt of the reference the papers be 
laid before him for the constilulion of 
a Full Bench. The costs of tMs peti¬ 
tion sliall be paid by the Commissioner. 

K.S. Order accordingly. 
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Tek Chand and Monroe, JJ. 


Amar Singh —Defendant — Appellant. 


V. 

Imperial Bank of India^ Jullunder 
Plaintiff—Respondent. 

First Appeal No, 1251 of 1931, De¬ 
cided on 21sb Doceraber 1932, from de¬ 
cree of First Class Sub-Judge, Jullunder, 
D/ 30th March 1931. 

Provincial InsolvencyAcl(1920), S. 78 (2)^ 
Debtor adjudicated insolvent—Or^rset aside 
on appeal and case remanded^ On rem^d 
application for adjudicalion dismissed re- 
riod between order of adjudication and annul¬ 
ment should be excluded in computing limi¬ 
tation in the suit against the debtor Annul¬ 
ment is not limited to “annulment” under 


S. 35. 

On an application for adjudication by a debtor, 
an order of adjudicalion was passed; but the 
order was set aside on appeal and the case was 
remitted to lower Court. The application was 
then dismissed and this order was confirmed on 
appeal. In a suit against the debtor : 

Held : that the period between the order of ad¬ 
judication and the order setting it aside should 
be excluded in computing the period of limita- 

^^Eeld further that the word “annulment'’ 
should not be restricted to annulment undir 
S. 35 and that the order setting aside the order 
of adjudication on appeal was an annulment even 
though the words “set aside and i^t annulled 

were used '.AIR 1931 109. 

Johnson, (1872) 7 Ex 203, Bcf. [P 954 0 1. 2] 

Badri Das and Shiv Gharan Das^io^ 

Appellant. ^ ^ ^ to - 

A- Majid and N. S. Gauha for Res¬ 

pondent. 


Monroe, /.—The first of these ap¬ 
peals No. 1251 of 1931, arises out of 
a suit to recover the sum of r^ees 
37 411-4-11 due to the Imperial Bank 
of ’ India, on a cash credit account. 
The only issue with which we are now 
concerned is whether the suit was 
brought within time, the Subordinate 
Judge holding it to be within time has 
given, a decree for the amount claimed. 
The Second Appeal No. 1334 of 1931, 
arises out of a like claim against the 
appellant by the Punjab National Bank, 
Limited, for a sum of Rs. 1,683-4-4. 
In the first instance the Subordinate 
Judge decreed this claim also, but on 
appeal to the District Judge this de¬ 
cision was reversed on the ground tMt 
the suit was not within time. From the 


decision in the first case the defendant, 
and from the decision in the second the 
Punjab National Bank, Limited, have 
appealed to this Court. The defendant 
debtor was adjudicated insolvent on 
17th December 1926, and the debts 
were proved before the Official Receiver 
on 28th January 1927. The adjudica¬ 
tion. order was set aside on 29th Octo¬ 
ber 1928, on appeal to this Court, when 
Jai Lai, J., jnade an order in the fol¬ 
lowing terms: 

“ The order of adjudication is hereby set aaidfr 
and the case remitted to the District Judge with 
direction to proceed’ with the application in ac¬ 
cordance with law.” 

On 30th April 1930, the District 
Judge refused the application and an 
appeal from Ids order w^as dismissed on 
30th July 1930. It is admitted that if 
the period between the dates of the 
declaration of insolvency and the dis¬ 
missal of the application can be oniitted 
in computation of the period of limita¬ 
tion, the suits are within time. The 
plaintiffs rely on S. 78 (2), Provincial 
Insolvencv Act, and alternatively on S. 
14, Limitation Act, in support of their 
contention, that in computing the time, 
the period mentioned must be omitted. 
S. 78 (2), Provincial Insolvency Act,, 
provides that where an order of adjudi¬ 
cation has been annulled under the Act,, 
in computing the period of limitation 
prescribed for a suit which might have 
been brought but for the making 
of the order of adjudication, the period 
from the date of the order of adjudica¬ 
tion to the date of the order of annul¬ 
ment shall be excluded. Counsel for 
the defendant have argued that in the 
section the word “annulled” is used m 
a special sense, being coupled with the 
words “under this Act,” and that an 
order can be said to be “annulled under 
the Act” only when a valid order has 
been made and it has been annulled 
under one of the express provisions of I 
the Act as, e. g. S. 35. They drew 
our attoiition to the fact that a por-^ 
tion of the Act commencing from S. 
35, is given a sub-title “Annulment of 
adjudication” and contended that the 
meaning of the word ‘annulled in S. 
78, is controlled by its narrow meaning 
in the portion of the Act under the 
sub-title. 

In support of this argument the 
learned counsel has cited Baliram v. 
Supadasa {A. /. R. 1931 Nag. 109), 
the grounds for the decision in which 
were that 

“ no order adjudicating the defendant an insol¬ 
vent was legally passed, but that the application 
of the plaintiff creditor was dismissed under Sec¬ 
tion 25 (1), Provincial Insolvency Act, and there- 
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fore that there could b3 no order of annulment 
passed in the case under S* 36 of the Act/* 

The facts of the case cited and of 
the present case are similar and the 
the passage from the judgment which I 
have cited seems to justify the con¬ 
tention that that case is an authority 
for the proposition that where an ad¬ 
judication is not annulled under S. 35 
of the Act> S. 78 (2) has no opera¬ 
tion. The decision in Baliram v. Supa~ 
dasa {A /. R. 1931 Nag. 109), has 
as its basis the finding that no ^ order 
was legally passed. Where, as in the 
i present case, we find that an order has 
I l>ccn made in the matter by a Court of 
'competent jurisdiction although that or¬ 
der has afterwards been set aside on 
appeal, wc cannot say that the order 
was made illegally: and the fact that 
the Judge erred either in his find¬ 
ings of law or fact does not affect its 
validity—if an appeal had not been 
lodged in time or for some reason- had 
not proceeded, the order would have 
stood good for all time. I have, there¬ 
fore, no doubt that we are now con¬ 
cerned with a valid order which has 
been annulled, though the annulment 
was effected by an order of this Court 
ion an appeal in which the words “set 
aside” and not the word “annulled” 
were used. The only case in which the 
meaning of the word “annulled” ap¬ 
pears to have been considered is Baity 
V. Johnson (1), where the same point 
was raised on S. 81, Bankruptcy Act, 
1869. In that case Field, Q. C., for 
the plaintiff argued that S. 81, which 
pl•o^idcd tluit the property of the debtor 
should revert to him upon annulment 
of the adjudication did not relate to a 
case where the order of adjudication 
was discharged on appeal but was con¬ 
fined to cases under Ss. 23 and 84, the 
only other sections in the Act where 
the word “annul” is used: the leading 
judgment of a Court consisting ^ of 
Cockburn, C. J., Blackburn, Keating, 
hicllor, Lush, Brett and Grove, JJ., was 
delivered by Cockburn, C. J.,who said: 

*■ It is quite clear that S. 81 of the statute ap¬ 
plies to the case of a bankruptcy being annulled by 
whatever means and is not limited in the manner 
suggested in the argument.” ^ . . t. 

The only matexial distinction in the 
wording of the English and Indian 
Statutes is to be found in the addition 
of the words “under tliis Act” in the 
latter. When the High Court annulled 
the order of adjudication in the 
sent case, it can have acted only 
the Act, it is, indeed, by virtue of the 
provisions of the Act, and the Act 
alone, that an appeal can be taken 
"l. (1872) 7 Ex 263. 


to the High Court. I see no reason 
whatever for treating the words “under 
the Act” as equivalent of “under S. 
35 of this Act.” I may add that on 
general grounds it is difficult to see why 
a distinction should be drawn between 
the effect of the annulment of an order 
under's. SSandeffectof the dischargetof 
an order by a Court of appeal: in both 
cases, while the order remains opera¬ 
tive, rights of action are affected in the 
same way, and the results on limitation 
of suits should be the same. I have no 
doubt that S. 78 (2), Provincial In¬ 
solvency Act, operates on the claims 
now before us so as to bring them 
mthin the period of limitation. Taking 
this view, I find it unnecessary to con¬ 
sider whether S. 14, Limitation Act, 
also produces the same result. 

I would, therefore, dismiss appeal 
No. 1251 of 1931, ivith costs, and 
allow Appeal No. 1334 of 1931, and 
give the plaintiffs a decree for Rupees 
1,638-4-4 with interest at 6 per cent, 
from 4th October 1930, the date or 
the* ' institution of the suit till payment, 
together ^vith costs in all Courts. 

Tek Chand, /.—I agree vdth the or¬ 
der proposed by my learned brother. 

K_s. Appeal dismissed^ 
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Jai Daij and Monroe, JJ. 
Kharaiti Bam — Defendant! — Appel 
Lanfc. 


V. 


Plaintiffs 


Ghuni TjoI and others 

Appeal No. 756 of 1932. Da 

iided on 12th July 1933. from ^ 

iddl. Dist. Judge. Amritsar. D/- 16th 

February 1932. 2 Art. 17. 

Courl-fee» Act (187;, 1—Suit for 

-Is, (iii) and _-erty impleading mort- 

ale of direcl- 

:agor and of money after paying off 

*i®**r«Mortgagee, be paid to puisne mort- 

instil” in favour of puisne mort- 

‘alee ad valorem court fee on amount due 
in puisne mortgage should be paid. 

In a suit fot sale of mortgaged property, the 
nisne mortgagee and mortgagor were implead- 
a. The mortgagor denied the puisne mortga^, 
ut the Court found it to be subsisting, and in 
tie decree, ordered that the balance, after paying 
S the plaintiff mortgagee should be paid to the 
uisne mortgagee and the surplus, if any, should 
e given to the mortgagor. In an appeal by the 
loitgagor challenging the portion, of decree in 
ikvour of the puisne mortgagee : 

Held : that ad valorem court-fee on amount 
ue on the mortgage should be paid and not mere" 
J for a declaration. [P 96® ® '' 
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Nand Lal —for Appellant. 

Dev Raj Sawhney — for Respondents. 


Jai Lal, J. —One Basnkhi Ram in¬ 
stituted a suit for sale of n^ortgagcd 
property. Defendant 1 was Kbairad 
Ram, the mortgagor. Defendants 2 to 
4 were the purchasers of the property 
from Khaivali Ranr after the mortgage. 
Subsequent to the institution of the suit 
on their own applicadon defendants 5 
to 7, who claimed to be the puisne 
mortgagees of the same property, were 
impleaded. Khairati Ram, defendant, 
pleaded inter alia that the mortgage 
in favour of defendants 5 to 7 did not 
exist. The trial court framed an 
issue: was no mortgage-deed executed 
in favour of defendants 5 to _ 7 or 
whether that mortgage deed did not 
subsist? After recording the evidence or 
the parties it is found in favour of de¬ 
fendants 5 to 7, that is to say, it held 
that the mortgage existed and was en¬ 
forceable and passed a preliminary' de¬ 
cree in the following terms ; 


“ Decree for Rs. 2.252-4'0 with costs and fur¬ 
ther interest at the rate of 6 per cent per annum 
till the realization of the decree under 
R. 4, iu favour of the plaintiff against defen¬ 
dant 1. The money to be paid within two 
months, in default of which one-fourth of the 
house and one-fourth of the shop mortgaged will 
be sold, and I further order that if any money is 
left behind after the satisfaction of the decreo of 

the plaintifi then that money wiUte first paid 

to defendants 5 to 7 who are the subsequent 
mortgagees of the shop in dispute and the sur¬ 
plus money. if any, will be given lo the judg- 
ni6Dt"<3ebtor Khairati Bam* 


I should have mentioned that the 
amount found due to defendants 5 to 
7 is Rs. 2,400/-. The decree that was 

prepared in pursuance of the decree of the 

trial court follows closely the wording 
of the judgment as sent out above. 
The decree of course is in the wrong 
form, as it should have been as pr^ 
vided in form No. 9 of appendix D 
Sch. 1, Civil P. C. It does not, how- 
mv opiniori, &ffcct tVi© Question 
wMch is blfore us. Against the decree 
passed by the trial Court the defendant 
Khairati Ram presented an appeal which 
substantially was against the decision 
of the Court about the existence of the 
mortgage in favour of defendants 5 to 
7.. In the grounds of appeal, however, 
the question of the interpretation of the 
mortgage deed in favour of the plain¬ 
tiff mortgagee was also raised. On our 
pointing out this to Dr. Nand Lal the 
learned counsel has stated that this 
ground was “foolishly’ taken and he 
has undertaken to withdraw it and he 
has actually done, so by means of a 


written application. The appeal was 
preferred to the District Judge who was 
of opinion that a court-fee stamp of 
Rs. 10/- paid by the appellant on ^the 
memorandum of appeal was insufficient 
and that ad valorem court-fee should 
have l>ecn paid by the appellant. The 
api>cllant, however, was not prepared 
to make good the deficiency. The 
learned Judge, therefore, dismissed the 
appeal. Khairati Ram has consequently 
presented this second appeal and the 
only question before us is whether the 
decision of the District Judge that ad 
valorem court-fee should have been paid 
by the appellant on Rs. 2,400/- is cor¬ 
rect. 

^ We have of course now assumed that 
the appeal before the District Judge 
was merely against the decision in^ fa¬ 
vour of defendants 5 to 7. Dr. Nand 
Lal for the appellant has relied upon 
Art. 17, CIs. (iii) and (vi), Sch. 2, 
Court-fees Act, and has contended that 
the relief that lie really claims is a 
declaration that the mortgage in favour 
of the contesting respondents does not 
exist. The trial court, however, has di¬ 
rected that out of the sale-proceeds of 
the property in suit, if anytliing remains 
after the satisfaction of the plaintiff’s 
claim, the balance should first be paid 
to defendants 5 to 7 in satisfaction of 
their mortgage which has been found 
by him to subsist. It may be that the 
whole of the amount due to defendants 
5 to 7 may not be realized out of the 
proi>erty in dispute or no part of it 
may lx: realized, still there rnay be the 
question of the personal liability of the 
appellant. In any case at present as 
it stands the decree of the trial court 
must be interpreted to be a decree for 
the payment of Rs. 2,400/- to defen¬ 
dants 5 to 7 by sale of the mortgaged 
property and there can be no manner of 
doubt that on an appeal from such a 
decree ad valorem court-fee must be 
paid. I am unable to distinguish the 
present case from the case if defendants 
5 to 7 had instituted a suit for the 
sale of the mortgaged property and a 
decree had been granted to them as 
prayed for by them. The question of 
the sufficiency or otherwise of the pro¬ 
perty mortgaged to satisfy the decree 
does not affect the question of court-fee. 
A number of authorities were cited on 
both sides. None of them, however, 
really cover the present case though 
some observations made in them might 
be useful in deciding the appeal. I do 
not, however, consider it necessary to 
discuss those rulings because it appears 
to me that the matter is so clear that 
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that it docs not require any further dis¬ 
cussion. 

I would, therefore, dismiss this ap¬ 
peal with costs. 

Monroe, J .—I agi'ce. 

K-?. Appeal dismissed. 
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BniDK AND Currie, JJ. 

Allah Balchsh —Appellant. 

V. 

Kmpcroi —Opposite Party. 

Criminal Appeal No. 368 of 1933, 
aod Murder Ref. No. 72 of 1933. Decided 
on 8tli June 1933, from order of Addl. 
Ses?. .Tndso, Jhelum. D/- 28-2-1933. 

(a) Evidence Act (1872), S. 26 — Oral con¬ 
fession before Honorary Magistrate is admis¬ 
sible under S. 26 — Criminal P. C. (1898), 
S. 164. 

An oral confession made before an Honorary 
^lagistrate is admi.ssible under S. 26, Evidence 
Act, even though it has not been recorded accord¬ 
ing to S. 164, Criminal P. C. : AIR 1929 Lah 
794 and AIR 1930 hah 634, Ref. [P 957 C 1] 

(b) Penal Code (I860}, S. 302 —~ Heinous 
crime carefully planned and carried out in 
treacherous and cruel manner—Youth of ac¬ 
cused is no ground for mitigation of punish¬ 
ment. 

Where the crime appears to be a heinous one, 
and is carefully planned and carried out in a 
treacherous and cruel manner, the accused’s 
youth alone cannot be considered to be an ade¬ 
quate ground for mitigation of punishment. 

(P 967 0 21 

(c) Evidence Act (1872), S. 30—Confession 
of co-accused cannot be accepted without 
material corroboration connecting accused 
with crime—-Criminal trial. 

The confession of a co-accused stands even on 
a lower footing than that of the evidence of an 
accomplice, as it is not a statement on oath and 
cannot be tested by cross-examination ; and it 
cannot therefore be accepted without material 
corroboration connecting the accused with the 
crime : 4 Cal 483 and A I i21919 Bovi 164, Ref. 

[P 958 C 2] 

Din jSIohd, —for Appellant. 

Sunder Das for Govt. Advocate — for 
the Crown. 

Bhide, J. —On the 10th of October 
last, while Head Constable Fazal Hus¬ 
sain Shah was passing through the bazar 
at Find Dadan Khan, he saw the ap¬ 
pellants Raghbir Nath and AUabux at 
the shop of a goldsmith named Niaz 
Ali. Allah Bakhsh was offering 11 gold 
ear-rings for sale to the goldsmith. 
Niaz Ali was questioning Allah Bakhsh 
as the earrings appeared to be of a 
a Hindu pattern. The Head Constable’s 
suspicions were aroused and he too 
made enquiries from Allah Bakhsh but 
was unable to get satisfacto^ replies. 
He was then taken to the police station 
and arrested under S. 411, I. P. C,, 


under the orders of the Sub-Inspector. 
The other appellant Raghbir Nath was 
with Allah Bakhsh when he was offer¬ 
ing the gold earrings for sale, but as 
there was no further evidence against 
him at the time he was allowed to go 
to his village Dalwal. The Head Con¬ 
stable also went to Dalwal to investi¬ 
gate the matter as the other appellant 
Allah Bakhsh also belongs to the same 
village. During the course of the in¬ 
vestigation, Raja Muhammmad AfzaT 
Khan, Honorary Magistrate and Ilaqa- 
dar, and others made enquiries from 
Raghbir Nath as Raghbir Nath had 
been seen with Allah Bakhsh at Find 
Dadan Khan and he then made a full 
disclosure of the facts relating to the 
crime. He stated that he had an aunt 
named Mt. Parbati, who was a widow 
and used to live in the same compound 
in which he lived with his father. She 
was believed to have considerable cash 
and ornaments. Raghbir Nath proposed 
to Allah Bakhsh, who is his friend, that 
they should murder her and rob her of 
her valuables. They decided to commit 
the deed on the night of the 4th Octo¬ 
ber during the absence of the father of 
Raghbir Nath, when the latter was ex¬ 
pected to go to Find Dadan Khan to- 
draw his pension from the treasury. 
Allah Bakhsh procured a hatchet for 
the purpose from one Manawar Khan. 
They also prepared a pit in the un¬ 
tenanted house adjoining the shop of 
Allah Bakhsh with a view to bury the 
body of Mt. Parbati after the murder^ 
About 11 p. m., on the night of the 
4th October Raghbir Nath and Alhih, 
Bakhsh went to the kotha of Mt. Par¬ 
bati and Raghbir Nath asked her tO' 
open the door which she did unsuspect¬ 
ingly. Allah Bakhsh then murdered Mt. 
Parbati with a hatchet and cut off her 
ears \\ith a view to take off the ear¬ 
rings. One of the ears was taken by 
Raghbir Nath and the other by Allah 
Bal^sh. An anant worn by the deceased 
woman was also taken by Allah Bakhsh. 
Some boxes in the house were broken 
open and a little cash (about Rs. 18/-)^ 
and some clothes were taken. The dead 
body was buried in the pit which had 
been already prepared as stated above. 
The house of Mt. Parbati was locked-and 
its key was taken by Allah Bakhsh. 

Raghbir Nath pointed out to the 
police the place where the dead body 
was buried and it was found there- 
It was in a high state of decomposition 
but was still capable of identification, 
and was recognised as that of Mt. Par¬ 
bati. Enqtiiries were next made frmn. 
Allah Bakhsh and he too#, produced the 
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anant which liad fallen to Hs sliare and 
the key of the lock of Mt. Paibaii’s 
kotha, which according to Raghbir Nath 
had been retained by Allah Bakhsh. 
The kotha of Mt. Parbali was opened 
and a bloodstained charpoy,^ broken 
boxes etc., were found therein, which 
corroborated the confession of Ragh¬ 
bir Nath. The earrings which were be¬ 
ing offered for sale by Allah Bakhsh 
were also identified as the property of 
of the deceased. 

Both the api>eUants made confessions 
before the Committing Magistrate in 
which they admitted most of the mate¬ 
rial facts narrated above except that 
while Raghbir Nath alleged that the 
Tiatchet-blows were given to the de¬ 
ceased by Allah Bakhsh, Allah Bakhsh 
alleged that he was opposed to the 
murder and that the fatal blows were 
given by Raghbir Nath and that he 
only took the earrings and later on 
helped in the disposal of the dead body. 
Both of them, however, retracted their 
-confessions in the Sessions Court, al¬ 
leging that the statements given before 
the Committing Magistrate had l^en 
made under the pressure of the police. 
Neither of them produced any evidence 
in defence. 

The assessors unanimously found the 
appellants guilty and the^ learned Ses¬ 
sions Judge agreeing with them has 
sentenced them to death. 

There were no eye-witnesses to the 
crime and the conviction of the appel¬ 
lants rests purely on _ their retracted 
confessions and the discoveiies made 
in consequence of the information giv'en 
by the appellants. The cases of the two 
appellants stand on a somewhat ditter- 
•ent footing and must be considered se¬ 
parately. So far as the appellant ^gh- 
bir Nath is concerned, it is urged that 
bis oral confession made before ^ja 
Mohammad Afzal Klian, Honorary Ma¬ 
gistrate, was inadmissible in eviden^ 
as it was not recorded ^cor^ng to the 
provisions of S. 164, Cnminal P. C. 
This contention cannot be upheld. AJ- 
"thougli there appears to be some con¬ 
flict of authority on the point, the Pun¬ 
jab Chief Court as well as this Court 
seem to have held almost uniforrrily 
that such an oral confession is admis¬ 
sible under S. 26, Evidence Act: see 
inter alia A. /. /?. 1929 Lah. 794 and 
A. I. 1930 Lah. 634. It was next 
lu-ged that the confession must have 
been ma^ under some promise or in¬ 
ducement and should, therefore, be ex¬ 
cluded. But there is no foimdation for 
this suggestion. As a matter of fact, no 
one knew anything at the time about 


the murder of Mt. Parbati and none 
could have thought of putting the long 
story narrated by Raghbir Nath intf). 
his mouth. That story was fully corro¬ 
borated by the recovery of the dead 
body of Mt. Parbati at the place indi¬ 
cated by Raghbir Nath, recovery of the 
key of Mt. Parbati’s house and her 
armlet from Allah Bakhsh and by the 
discovery of broken boxes, a blood¬ 
stained charpoy etc., from Mt. Par¬ 
bati’s house. Raghbir Nath stuck to his 
confession in the Committing Magis¬ 
trate’s Court. He retracted the confes¬ 
sion at the trial and alleged that it 
was made under pressure of the police, 
but there is nothing on the record to sup¬ 
port the allegation. It may be noted in 
this connection that this appellant was 
first examined by the Committing Ma¬ 
gistrate on 18th October 1932 and 
again on 8th November 1932 and in 
both these statements he confessed the 
Clime. In my opinion these confessions 
were voluntary and genuine and, though 
retracted, their truth has been establish¬ 
ed by ample corroboration. I accord¬ 
ingly hold that the guilt of Raghbir 
Nath has been amply established by 
the evidence discussed abo\e. As re¬ 
gads the sentence, it was urged tliat 
he is a raw youth aged only about 19, 
but the crime appears to be a heinous 
one. It was carefully planned and car¬ 
ried out in a treacherous and cruel 
manner and I do not tliink the ap¬ 
pellant’s youth alone can be considered 
to be an adequate ground for mitiga¬ 
tion of punishment in the circumstances 
of the case. I would accordingly dis¬ 
miss his appeal and confirm the sen¬ 
tence of death passed on liim. 

As regards the other appellant Allah 
Bakhsh, the c\idence against liim con¬ 
sists of (i) liis own retracted confession, 
(ii) the retracted confession of the co¬ 
accused Raghbir Nath and (iii) the re¬ 
coveries of the gold earrings, armlet 
and the key of the lock of the de¬ 
ceased’s house from him. Mr. Din Mu- 
liammad 'who appeared for this appel¬ 
lant frankly conceded tliat the evidence 
was sufficient to prove Ms guilt under 
S. 201, I. P. C., but contended that 
it did not establish the charge of mur¬ 
der. In support of tMs contention he 
urged that this appellant in his own con¬ 
fession sated that he was opposed* to the 
murder and that it was Raghbir Nath who 
gave the blows to Mt. Parbati wMch 
resulted in her death. He only admit¬ 
ted having helped Raghbir Nath in re¬ 
moving the dead body and taking some 
of the jewellery, his confession cannot 
therefore support the charge of murder. 
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As regards the retracted confession of 
the ro-accused, Raglibir Nath, it was 
rirgcd that that confession was inadmis¬ 
sible as it had not been proved against 
this appellant as required by S. 30, 
Evidence Act, and secondly because 
Raghbir Nath did not inculpate himself 
so far as the charge of murder was 
concerned. Lastly, it was urged that 
the confession of Raghbir Nath was at 
the best a very weak piece of evidence 
which could only be taken into consi- 
d.eration along with other evidence and 
could not legally form the basis of a 
conviction. The evidence as regards the 
recovery of the gold earrings etc., was 
not disputed, but there was no charge 
of robbery framed against the appellant 
and therefore it was urged that the ap¬ 
pellant could at the most be convicted 
only under^ S. 201, I. P. C., on the 
basis of his own retracted confession 
along with the evidence of these reco¬ 
veries. 

As regards Allah Bakhsh’s own con¬ 
fession, it^ must be said that he has 
tried to disclaim all responsibility for 
the murder. He states that he told 
Raghbir Nath at the very outset t^t 
the woman must not be murdered and 
when at the last moment Raghbir Nath 
tried to persuade him to do the deed 
he refused to have to do anything with 
it. This statement is probably untrue 
but it has to be taken as it stands 
and it cannot be construed as a con¬ 
fession of the charge of murder. The 
cridence as to the recovery of the' arm- 
let and the key of the kotha of the 
deceased from AUah Bakhsh also can¬ 
not obviously support the charge of 
murder and this fact was not disputed. 
The only other evidence on which the. 
charge could be sustained is the re¬ 
tracted confession of the co-accused 
Raghbir Nath. The contention of the 
learned counsel for Allah Bakhsh that 
this confession has not been “proved 
as required by S. 30, Evidence Act, 
seems to me untenable. Evidence was 
led with regard to the confession made 
by Raghbir Nath before Raja Muliam- 
mad Afzal Khan and the confession 
made before the Committing Magistrate 
was also tendered in evidence as re¬ 
quired by S. 287, Criminal P. C. In 
the Madras cases relied upon by the 
learned counsel the confession state¬ 
ments were made by the co-accused 
only at the trial and did not therefore 
form part of the prosecution evidence 
led against the accused. These cases 
are thus clearly distinguis^ble. The 
next contention that J^aghbir Nath did 
not inculpate hims^ so far as the 


charge of murder is concerned also 
seems equally untenable. It is true that 
Raghbir Nath stated that the hatchet 
blows were given by Allah Bakhsh but 
according to Ms statement they were 
given in furtherance of the common in¬ 
tention of both and there can ^ no doubt 
that Raghbir Nath was according to liis 
own statement guilty of the murder by 
virtue of the provisions of S. 34, I. P. 
C. 

As regards the last point, fhere is, 
no doubt that the confession of a co¬ 
accused stands even on a lower footing 
than tliat of the evidence of an accom¬ 
plice, as it is not a statement on oath 
and cannot be tested by cross-examina¬ 
tion and that it cannot therefore be ac¬ 
cepted without material corroboration 
connecting the accused with the crime: 
cf. Empress v. Ashutosh (1) and Em¬ 
peror V. Sabit Khan (2). But in my 
opinion such corroboration is available 
in the present case. Raghbir Nath has 
stated in Ms confession that he had 
asked Allah Bakhsh to procure a hat¬ 
chet for committing the murder and 
there is evidence on the record that 
he did procure a hatchet from one 
Manawar Khan. Allah Bakhsh himself 
admitted in Ms statement before the 
Commmitting Magistrate that he was 
asked to procure a hatchet and reading 
his statement as a whole, there can be 
little doubt that he was asked to get it 
for the purpose of murdering Mt. Par** 
bati. Although Allah Bakhsh has not 
admitted having procured the hatchet I 
see no reason to disbelieve the state¬ 
ment of Manawar Khan in tMs respect. 
It was Allah Bakhsh himself who gave 
the information that the hatchet was 
borrowed by Mm from Manawar Khan. 
The learned counsel for the appellant 
Allah Bakhsh pointed out a discrepancy 
between the statement of Manawar Khan 
and the confession of Raghbir Nath as 
to the date on which Allah Bakhsh bor¬ 
rowed the hatchet from Manawar Khan. 
But the statement of Raghbir Nath on 
tMs point is not very clear and in any 
case the discrepancy is not so material 
as it is not alleged that Raghbir Nath 
was with Allah Bakhsh when the latter 
borrowed the hatchet. If Allah Bakhsh 
were really opposed to the murder he 
would not have procured the hat^et 
or would have at least withdrawn, when 
Raghbir Nath insisted on murdering tM 
woman, but it is significant that he did 
not do so. In addition to this we have 
the fact that a pit had been dug for 

1, (1879) 4 Cal 488=8 0 Ii R 270. 

2. A I R 1919 Bom 164=61 I O 657=20 Or L J 
497=48 Bom 739. 
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burying the body in an untenanted kotha 
adjoining the shop of Allah Bakhsh to 
which access lay through tliat shop. If 
the object was robbery only there could 
have no necessity for digging the 

pit and the circumstances leave no 
doubt that tins pit was dug with the 
help of Allah Bakhsh. Lastly it must 
be remembered that Raghbir Nath is a 
nephew of the deceased Mt. Parbati 
and he could not have gone to her 
house with Allah Bakhsh for commit¬ 
ting robbery only as he would have 
been identified by her at once. 

In view of the above facts I consider 
that the confession of Raghbir Nath 
(which I have held above to be volun¬ 
tary and genuine inspite, of its being 
subsequently retracted) is sufficiently 
corroborated in material particulars to 
bring home the charge of murder to 
the appellant Allah Bakhsh. I would 
accordingly uphold his conviction also 
under S. 302, I. P. C. Allah Baklish 
is older than Raghbir Nath being aged 
about 26. There are no extenuating cir¬ 
cumstances in the case of Allah Bak¬ 
hsh also. I would accordingly dismiss 
both the appeals and confirm the sen¬ 
tences of death passed on the appel¬ 
lants. 

Currie, J. —I concur. 

K.s. Appeals dismissed. 

A. I. R. 1933 Lahore 959 

Monroe, J. 

Maya Shah and oi/ters—Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 578 of 
1933, Decided on 26th July 1933, from 
order of Seas.. Judge, Rawalpindi, D/- 

17th March 1933. , 

(a) Stamp Act (1899). S. 64-A—Proof of in* 

** For acoQviction uQ^er S. G4*A proof of intent 
to defraud 5s necessary. [P 959 C 2] 

(b) Stamp Act (1899), S*. 62-B and 64-A— 
Sanction to prosecute under S. 64*A is not an 
implied sanction for prosecution under Sec¬ 
tion 62 'B—'Collector must consider question 
of fraud when instituting prosecution under 

S. 62-B. 

The ofiences under 8. 62-B and B. 64-A are not 
lespeotively minor and major oSences and it can¬ 
not be presumed that a sanction to prosecution 
under S. 61*A is a sanction by implication to a 
prosecution under 8.62-B. The Collector is re¬ 
quired by 8- 43 of the Act, when instituting a pro¬ 
secution under 8.62-B, to consider whether there 
has been fraud. An express sanction would, no 
doubt, be evidence that be had considered the 
question. fP 959 0 2] 

(c) Stamp Act (1899), Ss. 62-8 and 64-A— 
Complaint brought under S. 64-A — Before 


accused can be convicted under S. 62-B his 
attention must be drawn to such fact—Crimi¬ 
nal P. C, (1898), S. 237. 

Where a complaint is brought under S. 64-A, 
before accused can be convicted undor S. 62-B, 
the Magistrate must direct tbs attention of the 
accused to the fact that though the complaint 
was brought under S. 64 A they also stood in 
jeopardy lujder S. 62-B. LP 960 C 1] 

B. i?. Puri —for Petitioner. 

Anant Ram Khosla —for the Crown. 

Judgment .—The accused ha^'e been 
convicted under S. 62 (B), Stamp Act,, 
and sentenced to pay a fine of Rs. 51/- 
each. The charge brought against them 
originally was uader S. 64 (A) of the 
Act, or a conviction under which proof 
of intent to defraud is necessary. The 
trial Magistrate held that no intent to 
defraud was established and refused to 
convict under S. 64 (A) but held that 
an offence^ under S. 62 (B) for which 
no intent is necessary liad been estab¬ 
lished. The Sessions Judge upheld the 
conviction. 

The stamp duty in excess of what 
was paid at the proper time and the 
penality for understamping have been 
recovered by the Revenue Authorities. 

I agree with the Trial Magistrate that 
there is no evidence of an intent to 
defraud on the part of the accused 
and this view is strongly supported by 
the fact that they derived no pecuniary 
advantage from the fraud if fraud 
there was, on the part of some other 
person. Mr. Puri for the accused has 
raised before me many technical points, 
in wliich there is much substance. 
These, however, I do not propose to 
discuss. I prefer to decide the case cn 
the broad ground that the accused have 
been subjected to injunction. The of¬ 
fences under S. 62 (B) ajid S. 64 

(A) are not respectively minor and ma¬ 
jor * offences and it cannot be pre¬ 
sumed that a sanction to a prosecution 
under S. 64 (A) is a sanction by im¬ 
plication to a prosecution under S. 62 

(B) . The Collector is required by S. 
43 of the Act, when instituting a pro¬ 
secution under S. 62 (B) to consider 
whether there has been fraud. An ex¬ 
press sanction, would, no doubt be evi¬ 
dence that he liad considered the ques¬ 
tion, but when as in the present case 
no sanction of any kind is proved, it 
is possible that the question was never 
properly con^dered in the light of S. 
43, if the Collector had considered the 
question properly, he might have, in¬ 
deed, if the Trial Magistrate is cor¬ 
rect, he ought to have refrained from, 
instituting this prosecution. The seri¬ 
ous defect in the proceedings is the. 
omission'by the Trial Magistrate to di-^ 
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rect the attention of the accused to the 
! fact that though the complaint was 
brought under S. 64 (A) they 

Stood in jeopardy under S. 62 (B), 

this is required by the Criminal P. C., 
and is an obviously proper position be¬ 
cause the defences to the charges, 
which arc of a different cliaracter may 
be. entirely different. Accordingly I 
think that this conviction was improper 
and 1 quash it. No further proceedings 
will be taken against the accused be¬ 
cause on the Magistrate’s finding that 
there was no fraud, there ought never 
to have been a prosecution. 

K.s. ComHction quashed. 

A. I. R. 1933 Lahore 960 
Coldstream and Dalip Singh, JJ. 

Chanan Mai and others —Defendants 
Appellants. 

V. 

Salig Ram and others — Plaintiffs 
Respondents. 

Second Appeal No. 3064 of 1927, De¬ 
cided on 23rd February 1932, from de¬ 
cree of Dist. Judge, Ambala, D/- 22nd 
August 1927. 

Contribution — Costs recovered by dccrec- 
bolder from some of defendants—Remaining 
defendants are liable not jointly but only to 
extent of their respective shares—Costs. 

Whore some of the defendants bad to pay the 
costs to the decree-holder and they filed a suit 
for contribution against the remaining defendants 
and sought to make them jointly liable : 

Held : that they were liable only to the extent 
of their respective shares. [P 9®® O 2J 

'D. C. Rain —for Appellants. 

Dalip Singh, /•—Lai Chand and 
Chhotu sued Mt. Mano^n and tfte 
alienees from her possession of certain 
properties on the ground that the 
perty belonged to them and no^o Mt. 
Manohari or her father 
at aU and the alienations 
them were void as agajnst the 
The plaintiffs obtamed a 'Yhe 

costs against all the ^ the 

High Court. Those plainUffs then re¬ 
covered those costs from 
defendants in. that suit. Those 
• defendants Salig Ram. Ramon and Mt. 
Banti brought the present suit for dis¬ 
tribution against the Tcmainin& defen¬ 
dants for the costs recovered by 
Chand and Chhotu. _Sonie of the def^- 
dants admitted liabihty, others den^ 
it and the trial Court gave a deerd 
against those defendants who^ 
mitted the liability and apporUoned the 
share of the costs payable by th^. 
Mt Manohan was to pay Rs. 415-13-0, 
•defendants 2 to 7 were to pay rupees 


209-3-0 and Paisu, defendants 17, was 
liable to pay Rs. 908-4-0. 

The plaintiffs appealed to the District 
Judge contending that aU the defendants 
were laible and further that defendants 
2 to 7 and Mt. Manohari were jointly 
liable to pay Rs. 625 and not sepa¬ 
rately liable to Rs. 209-3-0 and rupees 
415-13-0 as ordered by the trial Court. 
The first contention was withdrawn be¬ 
fore the learned District Judge. The 
second contention was accepted and Mt. 
Manohari and defendants 2 to 7 were 
made jointly liable to pay Rs. 625 to 
the plaintiffs together with the ^sts 
on that amount. Parsu remained liable 
to pay the amount decreed against him 
with costs on that amount. The plain¬ 
tiffs’ costs in appeal were to be paid 
by defendants 2 to 7. 

Defendants 2 to 7 have now come m 
second appeal and contend that the 
order of the District Judge i^J^alang 
them jointly liable along with Mt. 
Manoliari for Rs. 625 is incorrect. It 
is impossible to ascertain and neither 
Counsel has been able to tell us how 
this apportionment was arrived at m 
the trial Court. It is possible as sug¬ 
gested by the learned Counsel for the 
appellant that Rs. 415 - 13 -Orepreserited 
the relative costs on the Property wMch 
was still in possession of Mt. Manohari 
and Rs. 209-3-0 represented the pro¬ 
portionate costs ctn. the propertyaJienated 

to defendants 2 to 7. The 
portions, however, were not contested 
before the District Judge and the only 
question is whether m such a siut the 
present plaintiffs are enUtled ^ to 
make all their co-defendants jointly 
liable or only liable severally to the 
extent of their shares. 

In my opinion there can be only one 
answer te this question and that is that 
the defendants can only liable to 
the extent of their resi>ectivet shares. 
The very essence of a suit for con¬ 
tribution is that certain monies have 
been paid on behalf of each of the 
defendLits and in eqmty they would 
only be Uable for the proportirai^e 
share of the costs so paid on l^h^ 
of all. Otherwise the result would 1^ 
that each defendant could execute his 
decree for contribution against the most 
solvent defendant and one defendant 
or some would be left without Temedy 
against the insolvent defend^ts. It ^ 
true that the present plaintiffs 
similarly suffer loss by t«ing 
to recover the Proportionate 
costs from some of the defeo^^^ from 
this is the result which fr^ 

the action of any of the present deten 
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•^nts^ but from the action of the plain¬ 
tiffs in choosing to recover the 011111*0 
tcosts from one of the defendants. 

The result, therefore, is that I would 
accept this appeal and give the plain¬ 
tiffs a decree for Rs. 209-3-0 against 
•defendants 2 to 7 and a decree for 
Rs. 415-13-0 against Mt. Manohari. 
The parties will bear their own costs 
Tthroughout. 

Coldstream, /.—I agree. 

.K.S. Appeal accepted. 


A. I. R. 1933 Lahore 961 

Dalip Singh, J. 

^[ushtaq Hussain —Defendant—Appel¬ 
lant. 

V. 

Hakim Mohammad Hassan Khan and 
•aJiother —Plaintifls—Respondents. 

Second Appeal No. 1623 of 1932, De. 
eided on 2lst June 1933, from decree of 
Dist. Judge, Delhi, D/. 11th Juie 1932. 

(a) Civil P. C. (1908), S. 2 (2)—Order dis- 
'missing cross-objections is decree. 

An order dismissing the cross objections would 
amount to a decree within the meaning of Sec¬ 
tion 2 (2) if it had been embodiei in the decree 
AS it ordinarily is. An appeal was dismissed be¬ 
fore the cro«-objections were beard by an over¬ 
sight and the dismissal of the cross-objections 
was not included in the decree : 

Held : that it would be mere waste of time to 
-order the District Judge to incorporate the dis¬ 
missal of the cross-objections in the decree and 
-then extend time for th“ appellants to come in 
Appeal and that an appeal did lie from t^at order. 

(b) Words and Phrases—Khairat. 

Khairat under Mabomedan jurisprudence 

might include all kind of things which would 
•not be covered by tne word “‘charity” according 
to the English system of jurisprudence. 

LP 962 C 1] 

Kishan Dyal^io'c Appellant. 

Mohammad Monier —for Respondents. 

Judgment. —One Roshanara Begam. 
died about 1874 and it is alleged that 
«he by an oral will dedicated all her 
property as Ilallah. After her death 
there was a dispute as to the validity 
of this oral will between her sister Bad- 
shah Begam and her brother Badrud 
Din Khan. The parties referred the dis¬ 
pute to one Hakim Salimud Din who 
made an award dated 19th October 
1874 registered on 5th November 1874. 
That award recited that Mt. Rosha- 
nara Begam had made a will in favour 
of her real sister Mt. Badshah B^gam 
and had laid down that the income 
should be utilised for charitable pur¬ 
poses and that after the death of Mt. 
Badshah Begam her descendants would 
he bound to act as trustees of this will. 
The arbitrator gave two shares of the 

.1933 L/121 & 122 


property to Mt. Badshah Begam—one 
share as an heir by inheritance and the 
other in terms of the will and one 
was given to Badrud Din Klian. The 
plaintiffs rcprosentiiig the Mohammadaji 
community of ^ Dcliii brought the pre¬ 
sent suit alleging that certain property 
belonging originally to Mt. Roshanara 
Begam was ail wakf Ilallah and askir^ 
for a declaration to that effect. The 
defendants appeared and disputed the 
plaintiffs’ allegations so far *as certain 
property was concerned and admitted ‘ 
the plaintiffs’ allegations so far as the 
property called Malial Sarai was con¬ 
cerned alleging that it was wakf but 
they contended that the wakf was 
a private wakf and the plaintiffs’ had, 
therefore, no locus standi. The Court 
then framed two issues of which only 
■one need concern us: - Is there a pub¬ 
lic trust in respect of the properties in 
suit? Qua two properties it held that 
there was no trust and dismissed the 
plaintiffs’ suit; qua the property Mahal 
Sarai it held that there was a public 
trust for religious and charitable pur¬ 
poses and decreed the plaintiffs’ suit. 

The plaintiffs appealed to the learned 
District Judge and the defendants 
cross-objected with reference to the pro¬ 
perty known as Mahal Sarai. Theplain- 
dffs’ appeal was withdrawn and leave to 
institute a fresh appeal was refused. 
The learned District Judge dismissed 
the cross-objections holding that there 
was a dedication to public for religi¬ 
ous and charitable purposes. He re¬ 
jected the contention that the wakf was 
void for uncertainty. 

The defendants liave now come in 
second appeal and a preliminary ob¬ 
jection has been raised by the learned 
counsel for the respondents that no 
second appeal lies. He contends that 
the cross-objections were no doubt dis¬ 
missed by an order but that order was 
not embodied in the decree and hence 
no appeal lies because the order dis¬ 
missing the cross-objections js not an 
appealable order and is also not a decree. 

I consider, however, that the order dis¬ 
missing the cross-objections would 
amount to a decree within the meaning 
of S. 2 (2), Civil P. C., provided it 
had been embodied in the decree as it 
ordinarily is. It appears that as the ap¬ 
peal was dismissed before the cross¬ 
objections were heard by an over¬ 
sight the dismissal of the cross-objec¬ 
tions has^ not been included in the de¬ 
cree but it would be mere waste of time 
•to order the District Judge to incor¬ 
porate the dismissal of the cross-objec- 
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tions ia the decree and then extend time 
for the appellants to come in appeal. 
I therefore repel the preliminary ob¬ 
jection. 

Passing to the merits, various points 
were urged by the learned counsel for 
the appellants but it is unnecessary to 
go into all of them as I consider tlxat 
the appeal must succeed on the point 
raised by liini that there is nothing on 
the record to show that the original 
bequest was a public, charitable and/ 
or religious trust. The plaintiffs only 
alleged that the property was wakf Ilal- 
lah and ask for declaration to that 
effect. The defendants had objected all 
along that the property might be wakf 
but it was wakf khas as distinct from 
wakf-i-am. Accordingly an issue was 
fixed. So far as the oral evidence goes 
the trial Court did not accept it and 
it does not show that the trust was a 
public trust at all. The trial Court 
relied on a recital in the award but this 
merely uses the word khairat. Now khai- 
rat under Mohamadan Jurisprudence 
might include all kind of things wliich 
would not be covered by the word 
“charity” according to the English sys¬ 
tem of Jurisprudence. In any event the 
very use of the words “public chari¬ 
table trust” in S. 92 shows that the 
Legislature draws some distinction bet¬ 
ween “public charitable trust” and 
“private charitable trust” and there^ is 
nothing here to show from the recital 
in the award whether the purposes were 
public or private. Further I doubt whe¬ 
ther the mere recital in the award could 
be used as evidence to prove the ori¬ 
ginal nature of the oral will propoimded 
as having been made by M’t. Roshanara 
Begam. The learned District Judge in 
dismissing the cross-objections ^ stated 
that all tliat was argued before him was 
that as the Mutwalli was a member of the 
founder’s family the trust was a pri¬ 
vate trust. He lightly rejected this con¬ 
tention and merely proceeded to say 
that the dedication was for a public re¬ 
ligious charitable trust. I do not n^d 
anything on the record to support this 
finding and I therefore ac.cept the ap¬ 
peal and hold that the plainUffs have 
not proved that they have any locus 
standi to bring this suit. 

The result is that the plaintiffs’ suit 
is dismissed with costs throughout. 


K.s. 


Appeal accepted 


s. 
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Tek Chand, J. 

{Firm) Ramji MaUGordhan Das — 
Plaintiffs—Appellants. 

V. 

Bela Ram and anothei —Defendants— 
Respondents. 

Second Appeal No. 1732 of 1932, De¬ 
cided on 29th June 1933, from decree of 
Dist. Judge, Delhi. P/* 8bh August 1932.. 

(a) Stamp Act (1899), Art. 1 — Held on' 
facts that document was not acknowledg¬ 
ment. 

A document purported to be a letter written' 
by the defendant to the plainttfi firm and con¬ 
tained references to the dealings in question as 
well as to certain other transactions. The final 
words in the document that the letter had been 
written so that it may remain as a sanad and 
misht be of use in time of need referred to the 
other transactions : 

Meld : that it was not an acknowledgment 
within the meaning of Sch. 1, Art, 1 and was 
admissible in evidence even though unstamped : 
AIR 1924 Mad 352, Appl, IP 296 C 3] 

(b) Interest Act (1839;, S. 1—Interest. 

In the absence of an agreement or mercantile- 
usage to pay interest, a claim for interest canno^ 
be allowed. IP 9^3 0 l]j 

Ackhru Ram —for Appellants. 

R. C. Manchanda — for Respondents. 

Judsment .—On 3rd October 1929,. 
the pl^ntiffs brought a suit against Be¬ 
la I^m and his son Brij Lai for re¬ 
covery of Rs. 1.436 alleged to be due 
on foot of dealings between the pl^; 
tiffs and the firm Bela Ram-^Brij Lai 
from 25th October 1925 to 26th Au¬ 
gust, 1929. It was alleged that the 
firm was owned by the defendants, Bela 
Ram an-d Brij Lai and that, on the 
dealing in question, a sum of Rupees 
1,039-6-3 was due, on which Rupees 
396 - 9-9 was payable as interest at 12 
per cent per annum. Bela Ram demed 
that he was a partner in the firm Bela 
Ram-Brij Lai which he pleaded was 
owned exclusively by his son Brij 
Both the Courts below have uph^d this 
plea and the plaintiffs do not claim any 
relief against Bela Ram in the appeal. 

Brij Lai, defendant 2, admitted t^t 
his firm had dealings with the plain¬ 
tiffs. He also admitted that on 24th 
May 1928, the accounts were gone into 
and Rs. 725 were found due by him 
to the plaintiffs, but pleaded that on 
that date the account was squared on 
Ms handing over to the plaintiffs goods 
worth Rs. 400 and certain jewellery. 
In support of tMs allegation he reheo 
on a statement made by Gordhan Das 
(who was one of the members of tae 
plaintiff firm) in another case on iyt» 
June 1928, 
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In answer to these pleas the plain¬ 
tiffs produced three parchas, Exs. P- 
X., P-Y. and P-Z., containing cer¬ 
tain cakulations and a letter, Ex. P-1, 
purporting to be by Brij Lai to the 
plaintiffs on 28th December 1928 and 
reciting the fact that Rs. 934-8-9 was 
due by him to them. Brij Lai ad¬ 
mitted that Exs. P-Y. and P-Z., and 
all the entries in P-X., except the to¬ 
tal and date, were in his hand-writ¬ 
ing. He however denied his signatures 
on E.x. P-1 and reiterated that noth¬ 
ing was due by him on the date of 
the suit. The learned District Judge 
has held that Ex. P-1 is an acknow¬ 
ledgment within the meaning of Art. 
1, Sch-. 1, Stamp Act, and being un¬ 
stamped, is not admissible in evidence. 
With regard to the alleged signatures 
of Brij Lai on this document, the 
learned Judge, disagreeing with the 
finding of the trial Court expressed his 
opinion that it had every appearance 
of being genuine, though he did not 
record a definite finding on this point. 
As however he had held that the docu¬ 
ment, Ex. P-1, was not admissible in 
evidence and, if it were excluded, the 
remaining evidence on the record was 
not sufficient to support the plaintiffs’ 
claim, the learned Judge dismissed the 
suit. 


On second appeal, the first contention 
raised on behalf of the plaintiffs is 
that Ex. P-1 I^s been wrongly held 
TO be inadmissible. After examining the 
document and hearing both counsel at 
length, I am of opinion tliat this con¬ 
tention is well-founded and must pre¬ 
vail. The document purports to be a 
letter written by the defendant to tlie 
plaintiff firm and contains references 
to the dealings in question as well as 
to certain transactions relating to the 
purchase of bamboos with which we 
are not concerned in this litigation. The 
final words in the document “that the 
letter lias been written so that 
it may remain as sanad and 

may be of use in time of need” 
obviously refer to the transactions re¬ 
lating to bamboos, and do not appear 
to have any coimection with the deal¬ 
ings in dispute. The test as to whe¬ 
ther a particular document is an ac¬ 
knowledgment, mthin the meaning of 
Art. 1, Sch. 1, Stamp Act,, has been 
laid down in Chandick v. Anant Lai 
(1) and numerous other authorities, and 
applying tha| test to the document in 
question there can be no doubt that 
it is not an acknowledgment, and has 
K AIEi99% Mad 863=741C 102^46Mad 



been wrongly excluded from evidence, 
(After discussing the evidence 
as to genuineness of the 
signature, and holding it to be 
genuine, the judgment proceeded). I 
hold therefore that Rs. 934-8-9 was 
due by the defendant to the plaintiffs 
on^ the date above-mentioned. In ad¬ 
dition to this amount they claimed other 
sums on account of certain alleged sub¬ 
sequent transactions, but of these there 
is no satisfactory proof on the record 
and tills claim must be disallowed. The 
plaintiffs ha\'e claimed interest at 12 
per cent per annum on the aforesaid 
item, on the strength of an oral agree¬ 
ment and mercantile usage. But no such 
agreement or usage has been proved 
and therefore this claim also cannot bei 
entertained. I 

I accept the appeal and pass a de¬ 
cree for Rs. 934-8-9 in favour of the 
plaintiffs against Brij Lai, defendant 2. 
Ha\ang regard to all the circumstances 
of the case I leave tlie parties to bear 
their own costs throughout. The cross- 
objections filed by the respondent ne¬ 
cessarily fail and are dismissed. 

K S. Appeal accepted. 
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Jai Lal Abdul Rashid, JJ. 

Khem Singh and others —Defendants— 
Appellant’s. 



Mangal Singh and Plaintiffs — 

Respondents. 

Second Appeal No. 1417 of 1931, De¬ 
cided on 23rd May 1933, from decree of 
Senior Sub-Judge, Amritsar, D/- 13th 
June 1931. 

Custom (Punjab)—Non>proprietor — Sale of 

house by non-proprietor occupant to some of 
proprietors in village—Vendees are entitled 
to occupy house as CO sharers in village sub¬ 
ject to adjustment of area at time of parti¬ 
tion. 


Although there is a custom that a non-proprie¬ 
tor is ordinarily incompetent to sell the site oc¬ 


cupied by him, still where the vendees are pro¬ 
prietors in the village they are not liable to be 

ejected, because one of the several proprietors of 

the common land is entitled to appropriate a por¬ 
tion of such land for his own use, provided, in 
doing BO, he does not reduce the area required for 
the common purposes of the village so as to make 
the remaining area unfit or insufficient for such 
purposes, or provided he does not appropriate for 
his own use land which has been set aside by the 
village for a particular purpose so as to divert it 
from the purpose. Hence where a non-proprietor 
occupant sells hia house to some of the prdprietors 
in the village tlie vendees are entitled to ocounv 
the house, i. e., the land and the materials as co- 
sharerB in the Ullage, but subject to the adjust¬ 
ment Q# tlw.area claimable by all the proprietors 


8. N, Q * 
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in the village on partition whenever it takes place; 
air 1926 Lah 506 ; AIR 1.92^ Lnh 530 and 
A I Rl^O L'lh 862, liel on; AIR 1921 Lah 
157 and -1 I R 1927 Lak 197, Dist. I.P 064 C 2] 

]\Ioho.vi 7 n.cicl ATTiin for Appellants. 

Devi Das —for Respondents. 

Ui Lai, /.—This case was originaUy 
heard bv a learned Judge in Chamlx^s 
of this Court and has been referred by 
him for decision to a Division Bench. 
Wc. have heard Mr. Mohammad Amin 
for the appellants and Mr. Devi Das 
for respondent. The facu^: are these 
A non-proprietor occupant of a house 
sold it to three men who are proprietors 
in the village. The respondent who 
is one of the proprietors of the villa^, 
instituted a suit for possession of the 
land and the house on the 
the sale was invalid. He alleged that his 

ancestors had given the 
proprietor who had sold it and, 
fore, he was not entitled to sell it and 
that it reverted to him, the pl^nurt, 
on its illegal sale. It was alleged that 
the sale by a non'-propnetor ot tt^ 
house including the.land occupied by 
him is invalid by custom and^herefore, 
the vendees were liable to be ejected. 
The vendee defendants alleged tlmt 
there was '‘special custom in the vil- 
lage which entitled the -^n-proprietors 
to sell the houses occup„..l by tbem. 

The trial Court held that was 

no such special custom as 

to exist by the defendants and tha. the 

plaintiff had not proved that the bouse 

had been given to the vendor n^n'+hit 
prietor by his ancestors, but it held that 

according to the custom o" 

this province, a 

^a^e"^ w^s'*’ Sdf^He ^ 

fe-i‘n^ or t« U-f eigi 

t^ir r re'^tony °pumh^ w th^. 

who has upheld the decree o 
Cout. Consequently 

preferred, this second T^y 

A preliminary objecUon is taken ny 

Mr Devi Das on behalf of the 
pondenf Vt the appeal is ^ <^m^- 

lent without a "" wause it 

of the Punjab Courts Act because ir 

is contended that to 

establish a custom which is to 

the ceneral custom of the province that 

a sMe of the site of lus 

non-prom-ietor is invalid , and that the 

vendee is liable to be ejected therefrom. 
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The appellant,, however, does not con¬ 
test the validity of the general custom. 
On the other hand, his case is that 
though it is true that there is' a custom 
that a non-proprietor is ordinarily in¬ 
competent to sell the site occupied by 
him, but in this case the vendees be¬ 
ing proprietors in the village are not 
liable to be ejected, because another 
rule of law, which does not owe its 
existence to custom, must prevail and 
this rule is that one of the several 
proprietors of the common land is en¬ 
titled to appropriate a portion of such 
land for his own use, provided, in do¬ 
ing so, he does not reduce the a»rea 
required for the common purposes of 
the village so as to nnake the remair^ 
ing area unfit or insufficient for such 
purposes, or provided he does not ap¬ 
propriate for his own use land which 
lias been set aside by the village fc^ 
a particular purpose so as to divert it 
from that purpose. . .. 

This rule is well recogmsed in this 
province as would appear from Atruit 
Singh V. Jat Mai (1), Raia Singh v 
Daulat Ram (2), Mota v. Paran (3), all 
judgments of Judges of this Court sit- 
ling in Chambers. There are some cases 
which it is claimed support the res¬ 
pondent’s contention but the .law as 
stated by me and the cases cited by 
the learned counsel are easily distin¬ 
guishable from the present ^ease. In 
Manii v. GhiUam Mahomed (4), it was 
remarked that one of the several owners 
could not appropriate shamilat land or 
a portion thereof for his own purpo^ 
so as to make the remaning land unht 
for the purpose for which it was re¬ 
served. In Sultan Mahomed v. Surkhru 
Khan (5) the sale was originally ^ 
a non-proprietor to .a proprietor but the 
latter had transferred it to a non—pro¬ 
prietor and it was held that the vendee 

was liable to be ejected. * ^ 

The appellants, therefore, do not seek. 
to attack or establish any custom on* 
this seebnd appeal, but, recognising the 
custom relied, upon by the res^pondent, 
they say that the relief which' shomd 
be given to them is different to what 
has been given by the trial Court. .It^ 
contended that the decree should be 
for joint possession of the land, but 
there should \>e- no direction for the 
removal - of the • materials of the house 
as the vendees are entitled to ^cupy 
the house, i. e.. the land and the 
terials as co-shares in the village. I his- 

1 A I B 1^1^^06=94 I C 996. 

2 AIR 1928 Lab 680=108 I C 183. 

s! A I R 1930 Lab 862=122 I 0 107. 

4. A I R 1921 Lab 167=611 0 416=2 Lah 73. 

6. A I R 1927 Lab 197=100 IC 452, 
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contention has force. It must, however, 
be clearly understood that the vendees 
can Occupy the land as co-shares only 
subject to the adjustment of the areas 
claimed by all the proprietors in the 
village on partition whenever it takes 
j place. 

A contention was raised by the res¬ 
pondent’s counsel that no opportunity 
was given to his client to prove that 
in this particular case the sale of the 
^ite would have reduced the area of the 
remaining land so as to injure the rights 
of the other village^ proprietors. This 
however, cannot obviously he the case 
because the appellants have not ‘appro¬ 
priated to their use a vacant site; on 
the other hand a house alieady exists 
on it which will be occupied by the ven¬ 
dees irtstead of the vendor. In my opi¬ 
nion, therefore, there is no force in the 
■ preliminary objection and, on the merits 
of the appeal the view taken in the 
three cases cited by me must be fol¬ 
lowed and the decree of the Courts be¬ 
low' modified. There will be no direc¬ 
tion for the removal of the materials by 
the vendees in this case who will be' 
entitled to occupy the land on which 
the house stands as co-sharers in the 
village and the materials of the house 
as full owners. In other words there will 
only be a decree for joint possession 
of the site of the house in favour of 
the respondent as representing the vil¬ 
lage proprietary body. The respondent 
shall pay costs of appellants in this 
Court. 

Abdul Rashid, J .—I agree. 

K.s, Decree modified. 
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Harrison and Agha Haidar, JJ. 

4 * 

Abdul Hamid Khan —Appellant. 

V. 

* Punjab National Bank, Ltd., UaxoaU 
■pindi and another —Respondents. 

First Appeal No.. 1215 ol 1926, De¬ 
cided on 28tH February 1933, from decree 
of Senior Sub-Judge, Rawalpindi, D/- 
25th January 1926. 

Evidence Act (1872), S. 92 — Evidence to 
vary terms of written contract—Promiaory 
Note. 

One of the exeentantsof a promiasorj note can¬ 
not be allowed 4o let in evidence to the effect that 
he signed the promissory ootq only as a surety : 
4/ A 1933 On^SSS, Belon^, 6C W N 101 and 
18 J Cr 696, ReK f [P 986 0 2] 

Nand Ldtikfid'^ lShamiar Chand — for 
Appellant, 

Hargopatf. BalUitlten Mehra and l^ihal 
Singh^ion Beapondenta.' 


Agha Haidar, J .—The Punjab Na¬ 
tional Bank, Limited, Rawalpindi, 
brought a suit against three individuals, 
Abdul Hamid Khan, Chaudhjfi ,Dharam 
Das and Mr. Deane, claiming Rupees 
10,818-6-0 on a promissory note for 
Rs. 10,000 and interest. "The defen¬ 
dants admitted execution, the promis¬ 
sory note being a straightforward and 
simple one by which they all bound 
then «' ; es equally to pay the money, 

■^.^lexcndant 3 pleaded that he signed 
L.vfs’irety and not as a principal and 
h■e'^vas entitled to prove the conidition 
precedent by which his position as such 
was assured.. Defendant 2 abifcnted him¬ 
self and there is a decree ex parte 
against him. 

The trial Court held that defendant 
3 could prove the separate condition 
precedent under S. 92, Evidence Act, 
and gave a decree against defendant 
1 as principal and defei\dants 2 and 3 
as sureties, the finding'apparently be¬ 
ing that it was ii^Ocsible for defen¬ 
dant's 2 and 3 to be pidncipals in face 
of the evidence regarding the preli¬ 
minaries as "concerned both of them. 
The principal defendant. Abdul Hamid 
Khan now appeals claiming tliat all 
three defendants should be made joint¬ 
ly and severally Eable inasmuch as the 
terms of the promissory note have not 
drawn a distinction between them. 

The trial Court has relied upon cer¬ 
tain Rangoon authorities: Maneckjee, 
J. M. V. Maung Po Han (!),’• A. L 
R. 1924 Rang. 360 and Vellian Chet- 
(i w.'W'Oom ly Virainah (2), these being 
all Single Bench decisions of the Ran¬ 
goon High Court. As against these 
there is not only a reported ruling. 
Mating Ko Gyi v. O Kyaw (3), to 
the contrary but also the authority of 
both the Calcutta and Madras High- 
Courts in Division Bench rulings. These 
are to be found in Nara^imhamurti v. 
Ramaswami (4) which relied upon Ha- 
rek Chand v. Bishan Chandra (5), the 
ruling frequently quoted and relied up¬ 
on subsequently—^and very recently 
there has been a considered judgment 
of the Calcutta High Court on the 
point published as Radha Rissen Cha- 
maria v. Durga Prasad (6), in which the 
Rangoon and Calcutta authorities have 
all been considered, and it has been 
reaffirmed that evidence is not admis- 

1 . AIB 1926 Rang 83^84 IC l'0lTi=2 Hane 

482. 

2. (1<»16)29I 0 760(PB). 

8. A I R 1927 Rang 199=108 I 0 79=6 Rang 

168. 

4. (1918) 18 I 0 696. 

6 . (1904) SOWN 101. 

6. A 1R 1982 Cal 828=148 I C 169=69 Cal 1C6. 
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anrpQtral mia tb^ nljiintifF and alien- 


Isible, as contended by defendant 3, to 
vary the terms of the written contract. 

The appellant’s appeal must there¬ 
fore succeed on the point of liability 
of defendants 2 and 3. Nothing has 
been urged to show that any reasons 
e>dst for fixing instalments and this 
]>ortion of the appeal must therefore 
fail. The result is that the appeal is 
accepted in so far as a decree is pass¬ 
ed against all three -defendants jointly 
iind severally for recovery of 
10,818-0-6 and costs in the ‘faal 
Court. The costs of the appellant tfill 
be paid by respondents 2 and 3. 

Harrison, J .—I concur. 

K.s. Appeal accepted. 

A. I. R. 1933 Lahore 966 

Shadi Lal, 0. J. AND Abdul Qadir, J. 

J as want Sinrjh —Plaintiff—Appellant. 

V. 

Bhana and others —Defendants — Res¬ 
pondents. 

Second Appeal No. 2053 cf 1928, 
Decided on 17th May 1933, from decree 
of Addl. Dist. Judge, Ferozepore, D/- 
17th March 1928. 

(a) Custom (Punjab)—Alienation —Custom 
or personal law—Test to be applied in deter¬ 
mining such question indicated. 

One of the most important tests to be applied 
in determining whether a particular caste is or 
is not governed by agricultural custom is to as¬ 
certain whether or not they form a compact 
village community, or at> least, a compact section 
of the village community. If they do so, the 
presumption is strongly in favour of the appli¬ 
cability of custom. And once this presumption 
has been established, the onus is shifted on to 
the partv which relies on personal law ‘.AIR 
1923 Lah 557 and AIR 1931 Lah C37, Rel on. 

[P 968 C p 

(b) Custom (Punjab)— Alienation—Khatris 
of village Jhanjian, Ferozepore ‘District, are 
governed by custom. 

The Khatiis of village Jhanjian in Ferozepore 
District are governed by agricultural custom in 
matters of alienation : Case laio revieiced, 

[P 908 C 2] 

Achhru Ram for Badri Das for Ap¬ 
pellant. . , , 

Abdul Qadir, J .—The suit that has 
given rise to this second appeal was 
bought by Jaswant Singh, minor son 
of Jagir Chand, defendant 1, for a 
declaration that the alienation by mort¬ 
gages in respect of 230 kanals 3 
las of land in Mauza Jhanjian, tahsil 
Ferozepore, by defendants 1 and 2^ m 
favour of defendants 3 and 4 was \vith- 
out consideration and legal necess^y 
and should not affect the rights of the 
plaintiff after the death of defendants 
1 and 2, his father and uncle. The 
trial Court held that the property was 


ation could be contested by him, be¬ 
cause though the plaintiff and his father 
and uncle were Khatris by taste, he 
had succeeded in proving circumstances 
leading to the presumption that they 
were governed by agricultural custom. 
It is also held that the suit was not 
shown to be collusive. On going into 
the question of consideration and neces¬ 
sity for the two mortgages involved 
in the suit, one for Rs. 8,000 and 
another for Rs. 800, the trial Comt 
came to the conclusion that necessity 
and consideration was proved for the 
sum of Rs. 2,060 only, with regard to 
the first mortgage, and that the second 
mortgage was without consideration and 
necessity. It declared therefore that the 
mortgages shall have no binding force 
on the plaintiff except for Rupees 
2,060 on account of the first mort¬ 
gage. H^f the costs were allowed to 
the plaintiff and liis suit was decreed 
in the above terms. The mortgagees, 
defendants 3 and 4, appealed againsf 
this decree to the Additional District 
Judge Ferozepore, who held that the 
plaintiff had failed to prove that his 
family was governed by agriculturaj 
custom. Examining the questions of 
consideration and necessity in the light 
of Hindu Law the learned Additional 
District Judge found that only an item 
of Rs. 619 out of Rs. 8,000 paid 
for the first mortgage rem^ed un¬ 
proved. He dismissed the plaintiff s suit 
with regard to the mortgage of Rup^s 
800 but converted the mortgage for 
Rs. 8,000 to one for Rs. 7,381 as 
regards the interest of the plaintiff and 
ordered him to pay five-sixths of the 
costs of the defendants tl^oughout. 
Against this decision the plaintiff filed 
a second api>eal in this Court, which 
came up for hearing before Dalip 
Singh, J., who has referred the case- 
for decision to a Division ^nch, as 
the matter was important and the rid¬ 
ings on the point relied on by the 
counsel for the appellant reqinred a 
careful examination. The case for the 
appellant has been argued before us 
by Mr. Achhru Ram and tliat for the 
respondents by Mr. Azim Ullah. 

The ancestral nature of the property 
is not in dispute and the only ques¬ 
tion argued before us is whether the 
Khatris of village Jhanjian in Feroze¬ 
pore district, are governed by Hindu 
Law or have adopted, what is commonly 
known agricultural custom, in 
relating to alienation of land. Botn 
sides admit that in case of Kiwtns, 
or other high caste Hindus, the initiaj 
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presumption is that they are govern¬ 
ed by their personal law, but it is 
contended on behalf of the appellant 
that the initial presumption has been 
rebutted in this case and that there 
were sufficient circumstances shifting 
the onus to the other side to prove 
that in spite of those circumstances the 
Khatris of Jhanjian were governed by 
Hindu Law. 

The history of the village, as con¬ 
tained in the settlement record of 
1887-88, shows that the ^dllage Jhan¬ 
jian was founded by Jhanjian Khatris 
and bears their name. This was early 
in the 18th century. It is also in evi¬ 
dence that the Khatris of this village 
follow agriculture as a profession. It 
is noted in the judgment of the trial 
Court that not a single instance is 
quoted of any member of this class 
of Khatris having adopted any other 
profession than agriculture. It is also 
shown that the Khatris in this v^ge 
cultivate land with their own hands. 
The lambardars of the village^ appear 
to have been drawn from this class 
and Jagir Chand mortgagor, is liimself 
a lambardar. They own about three- 
fourth .of the area of the whole vil¬ 
lage and 14 out of 19 families be¬ 
longing to the village are Jhanjian 
Khatris. The trial Court found that 
the Jhanjian Khatris formed a com¬ 
pact Viliage community, in spite of the 
fact that about one-fourth of the popu¬ 
lation belonged to other castes such 
as Banias, Brahmans and Aroras. The 
findings of the trial Court, on the 
points referred to above, are, on the 
whole, accepted by the Additional, Dis¬ 
trict Judge as correct, but he is of 
the opinion that, in the absence of any 
instances proving that agricultural cus¬ 
tom was followed by the Khatris of 
Jhanjian, the facts relied on by the 
plaintiff did not necessarily lead to the 
presumption that the Khatris of Jhan¬ 
jian were governed by custom and did 
not follow their personal law. In com¬ 
ing to this conclusion he has been 
particularly influenced by the fact that 
-there was a large number of aliena¬ 
tions among the Kliatris of Jhanjian 
which were not shown to have been 
‘Challenged. 

The real question for decision in the 
•case before us is whether on the facts 
found, the plaintiff can be said to have 
discharged the onus placed on him by 
the initial presumption that Hgh caste 
Hindus are governed by Hindu Law, 
runless the contrary is shown. I may 
•say at once that no hard and fast 
Tule can be laid down that would be 
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applicable to all cases of this nature. 
The authorities cited before us deal¬ 
ing with high class Hindus, such as 
Brahmans or Khatris, in various dis¬ 
tricts of the Punjab, cover a wide range, 
and there are among them cases, in 
which people of these classes have been 
held to be governed by custom. At the 
same time there are other cases ini 
wliich it has been found that, in spite 
of being engaged in agriculture or pos¬ 
sessing some of the characteristics pe- 
cuEar to agriculturist classes, such 
Hindus follow Hindu Law. Among the 
authorities to which we have been re¬ 
ferred by the counsel for the appel¬ 
lant the following may be mentioned:! 
Devi Diita Singh v. Dropti (1), Das^ 
wandi v. Krishna Dev (2), Jai Ram 
v. Sardar Singh (3), Mt. Ishar Devi, 
etc. v. Bindraban (4), Mira Nand v. 
Hayat Mohammad (5), Prem Singh v. 
Darbara Singh (6), and Genda Singh 
V. Dasaandha Singh, A. /. R. 1931 
f ah. 637. Counsel for the respondents, 
on the other hand, relies mainly on:' 
Hartiam Singh, etc. v. Mt. Mardevi 
(7), Labh Singh, etc. v. Gurcharan 
Singh (8), Lachhman Das v. Ganga 
Ram (9), Salig Ram v. Bawhawa (10) 
and SuJtdar Singh v. Sandar Singh 
(11). I shall take up all these cases 
in the order cited above. 

Case No. (1), cited on behalf of 
the appellant, related to Brahmans of 
Rawal village in Rawalpindi tahsil. It 
was held that in matters of succes¬ 
sion Brahmins of Rawal were governed 
by the general rules of agricultural cus¬ 
tom and not by Hindu law. The main 
reason for decision in this ruling was 
that this village was owned by Brah¬ 
man agriculturists, whose main occupa¬ 
tion was agriculture. This decision how¬ 
ever is not very helpful as the initial 
presumption in favour of Hindu Law 
was not recognised in this decision. 

Case No.. 2 concerned Brahmas of 
the village Dharmsala in Hoshiarpur 
District, who were held to be governed 
by the agricultural custom* in matters 
of alienation. The decision was based 
on the facts that the village was found¬ 
ed by the ancestors of the parties, that 

1. (1909) 66 P R 1909=2 I 0 940. 

2. (19U) 84 P R 1911=9 I 0 841. 

3. A I R 1914 Lah 302=26 I 0 612=23 PR 
1914. 

4. (1916) 5P R 1915=26 I 0 686. 

6 . (1921) 64 I 0 180. 

6 . A I R 1928 Lah 667=72 I 0 776. 

7. (1911) 43 P R 1911=10 IC 365. 

8 . (1913) 64 P R 1918:=19 I 0 780. • 

9. (1921)64 10 264. 

10. AIR 1928 Lah 601=78 I C 769=4 Lah 264. 

11. AIR 1922 Lah 431=66 I C 46. 
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the Brahmans constituted a compact 
community and tilled the land with 
their own hands. There was an addi¬ 
tional reason that there were restric¬ 
tions on the powers of alienation of 
land, provided for in the Wajibularz 
of the village. The third case relates 
to Brahmans of Dherxala Saigan in 
Rawalpindi District. In tliat it was de¬ 
cided tliat Brahmans were governed by 
custom in matters of alienation and 
that one of the most important tests in 
determining whether a certain caste was 
or was not governed by agricultural 
custom was that they formed a com¬ 
pact village community or at least a 
compact section of the village commu¬ 
nity. In case No. (4), which related 
to Sobti Khatris of Alimgarh in Guj- 
rat District, it was recognised that the 
Khatiis followed agricultural custom in 
matters of inheritance. This village was 
founded by a Sobti Khatri and he and 
his descendants had continued in oc¬ 
cupation ever since. The lambardar of 
the patti was a Sobti Khatri and the 
Sobtis owned 412 out of 1592 ghu- 
maons of land in the village and de¬ 
pended mainly on agriculture. Tliis case 
is very similar to the case before us. 

In case No. 5, Gujral Khatris of 
Golpur in Jhelum District were held 
to be governed by custom in matters 
of alienation on the ground that they 
formed a compact village community, 
that almost all of them earned their 
living by agriculture and tilled the soil 
with their own hands. It was held that 
in cases where these circumstances were 
proved, the burden of proof lay on 
the party asserting tliat they were not 
governed by custom to prove its as¬ 
sertion. Case No. (6) is a Division 
Bench ruling of this Court, in which 
Kalals of a village in Sialkot District, 
were the party concerned and were held 
to be governed by custom. It was laid 
down by the learned Judges who de¬ 
cided this case, that one of the most 
important tests to be applied in deter¬ 
mining whether a particular caste is 
or is not governed by agricultural cus¬ 
tom is to ascertain whether or not they 
form a compact village community, or, 
at least, compact section of the village 
community. If they do so, the presump¬ 
tion is strongly in favour of the ap¬ 
plicability of custom. The Judges also 
observed that once this presurnption has 
been, established, the onus is shifted 
on to the party which relies on per¬ 
sonal law. In case No. 7, the class 
’concerned were Tarkhans of a village 
in. JuUundur District, but the point that 
is helpful in this decision is that the 
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tests, which indicate whether a tribe 
not primarily agricultural, follows cus¬ 
tom or not, are fully detailed in this 
case and the case before us fulfils those: 
tests. 

Applying the tests indicated above to 
the case before me, in my opinion, a 
good case has been made out by the 
plaintiff that the Khatris of Jhiijian 
are governed by agriculture custom in 
matters of alienation, and I see no¬ 
reason why the reasons governing the 
decisions in the cases referred to above- 
should not be followed in the present 
case. I shall now refer briefly to the. 
rulings relied upon by the respondents.. 
It seems to me that they are either 
distinguishable from the case with which 
we are dealing or recognise the value 
of the tests mentioned above, though 
holding that in the cases with which 
they dealt those tests were not suffi¬ 
ciently fulfilled. 

Case No. (1) cited on behalf of 
the respondents concerned Sodhi Kha- 
tries of village Bhamipura in Ludhianai. 
District. They were held to be govern¬ 
ed by their personal law,^ though they 
depended mainly on agriculture, and 
the family had been established in the 
village since 1823. The decision was 
to a considerable extent influenced by 
the fact that the Sodhis as a rule had 
a priestly status. 

In case No. 2 Khatris of village 
Kauntrila in Rawalpindi District failed 
to discharge the initial onus that was 
placed on them to show that they were 
governed by custom in matters of alien¬ 
ation of ancestral land. It appears that 
the tests on which the decisions in fa¬ 
vour of the rule of custom were ba^d. 
were not put forward by the plaintiffs 
in the said case. Another feature of 
the case is that Kauntrila is a large- 
\dllage, situated within a few mBes of 
the small town of Sukho, and it was 
pointed out that Rawalpindi being a. 
town of very modern growth, there^ 
not much to distinguish the Khatris of 
Rawalpindi town from those of ther 
neighbouring villages. 

Case No. (3), related to Kliatris of 
Dinga town in Gujrat District. It ap¬ 
peared in that case that the members- 
of the community concerned almost to 
a man engaged in service or shop¬ 
keeping and that the family with which 
the case was concerned was practically 
the only family which had any ancestral 
land in that town. Under these c^cum- 
stances it is not surprising that it was. 
held that they followed Hindu Law and 
had l^en unable to prove that they 
followed agricultural custom. 
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In case No. 4, Brahmans of Gokal- 
garh, in Ambala District were held to 
be governed by their personal law. It 
seems that the main lest on wliicli they 
relied was that the personal law had 
been departed from tlic tribe as among 
them a daughter was incompetent to 
inherit her father’s properly. It was 
held by this Court that this did not 
necessarily lead to the conclusion tliat 
agricultural custom had been adopted 
by the tiibe in all other respects. 

In case No. (5), Khatris of Mauza 
Salina in Ferozepore District were held 
to follow Hindu Law in matters of 
alienation and succession. It is note¬ 


worthy however that the learned Judges 
of this Court in deciding this 
case pointed out that on the 
findings recorded by the Courts below 
the plaintiff had failed to prove: (a) 
that the families to which the parties 
belong formed a compact section of 
the village community.^ (b) That the 
parties ploughed and tilled with their 
own hands; that the parties depend 
entirely upon agriculture and have no 

other occupation. 

This shows that the learned Judges 
recognised the importance of these tests 
and it was the absence of these tea- 
tures in the case before them that ^yas 

that the party concerned followed Hin¬ 
du Law. After carefully considering the 
authorities cited on ^ .both sides 
I am of the opinion that 
the plaintiff has succeeded m the pre¬ 
sent case in establishing that the Kha 
tris of Jhanjian are governed by agri¬ 
cultural custom in matters of aliena¬ 
tion of land. As regards the question 
of consideration and necessity 
mortgages in dispute, Mr. Achliru Ram 
has asked us to send back this case 
to the lower appellate Court for a pro- 
oer decision on these points on the 
basis of Customary Law, as the learn¬ 
ed Additional District Judge has not 
examined the matter with reference to 
Customary Law but has acted on the 
supposition that the fanuly of the plain¬ 
tiff is governed by Hindu Law. I would 
therefore accept this apijeal and remand 
this case for re-decision in accordance 
with the foregoing remarks. Costs will 
abide the event. 


Shadi Lai, C- /.—I concur. 


K.S. Appeal accepted, 

\ ■ - 
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Allah Rakhi and another —Petitioners. 

V. 

Karam Ilahi —Opposite Party. 

Criminal Revn. Appln. No 1532 of 
1932, Decided on 23rd May 1933 

Criminal P. C. (1898), S. 488—Parlies 
governed by Mahomedan law—Minor daugh¬ 
ters in custody of divorced wife— Demand by 
father of custody of children as condition 
for maintaining them amounts to refusal 
within meaning of S. 488. 

Where the min'-r daughters of a Mabornedan are 
in the custody of their mother who is the lawful 
guardian though divorced, the offer of the father 
to maintain the children on condition that they 
are entrusted to his custody amounts to a refusal 
within the meaning of S. 488 aud the father is 
bound to maintain them. 

Though it is not the function of a criminal 
Court to decide questions as regards the right to- 
guardianship of children, there is no reason why 
it should not take notice of the fact that the- 
motber is (as in this caso) their lawful guardian 
under the personal law and that the father is. 
not prima facie entitled to demand their cus¬ 
tody : 18 P 1894 Cr ; 22 P P 1917 Cr ; A I R' 
1927 Lah 480, Expl and Dist : A I R 1928 Lah 
643 : A I R 1930 Lah 1043, Appr ; 6 Bom b R 
53o, Foil. [P 921 0 2] 

Badri Nath for Mehar Chand — for 
Petitioners. 

Ghnlam Mohyuddin —for Respondent. 

Bhide, J .—This is a petitipii for re¬ 
vision arising out of an application for 
maintenance under S. 488, Ciiminal 
P. C. The application was made op 
behalf of the two minor daughters of the 
respondent Karam Ilahi, aged about^ 7 
and 10 years. The girls are living with 
their mother, who has been divorced 
by the respondent. The respondent of¬ 
fered to maintain the girls if they were 
entrusted to his custody. The trial Ma¬ 
gistrate held that in view of this offer, 
respondent could not be said to have 
refused to maintain the daughters wi¬ 
thin the meaning of the provisions of 
S. 488, Ciiminal P. C. In support of 
this view he relied upon Man Singh 
V. Dharamarn (1), Ralla v. Mt. Alti 
(2^ and Sultan v. Mahtab Bibi (3.) 
The application was accordingly dis¬ 
missed. A petition for revision was pre¬ 
sented to the Sessions Judge who held 
(following A. 1. R ’ 1928 

Lah. 543) that the mother 
being the lawful guardian of the^ 
daughters under the Mohamedan Law 
till they attain the age of puberty the 
respondent was bound to maintain them^. 
even while they were in the custody 
of the mother. He accordingly for- 

1. (1H94) 18 P B 1894 Cr. 

2. AIR 1914 Lah 417=24 I C 841=15 CrLJ 629. 

3. AIR X926 Lah 636=93 10 891=27 CrL-J 1319^ 
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warded the petition to this Court with 
41 recommendation that the order of 
the learned Magistrate be set aside and 
tlic applicants be awarded a sum of 
Rs. 8 p. m., by way of maintenance. 
The petition came up at first before 
a Single Judge, but has been referred 
to a Division Bench as he thought that 
there was some conflict of authorities 
on the point involved. 

1 may state at the outset that it is 
not suggested that the respondent’s of¬ 
fer to maintain his daughters, if they 
are entrusted to his custody, is not 
bona fide, and I shall assume for the 
purposes of this petition that it is 
a bona fide offer. The question of law 
for consideration is whether such an 
offer is a good answer to an appli¬ 
cation for maintenance under S. 488, 
Criminal P. C., on behalf of minor 
children who are in the custody of their 
lawful guardian. The contention of the 
learned counsel for the respondent is 
that there is a provision in S. 488 
entitling the wife to refuse to live with 
her husband on certain grounds when 
the husband offers to maintain her, if 
she lives with him, but there is no 
such provision in the case of children 
and this shows that children cannot 
claim anv pecuniary allowance under 
S. 488, 'Criminal P. C., from their 
father, when he offers to maintain them 
provided they live with him. The learn¬ 
ed counsel further contended that^ a 
ciiminal Court is not concerned with 
questions of guardianship and for the 
purposes of S. 488, Criminal P. C., 
it is immaterial whether the 
children are living with their lawful 
guardian or otherwise arid whether the 
father is entitled to their custody. In 
support of these contentions the learn¬ 
ed counsel mainly relied on Man Singh 
v. Dharmau (1) and certain later rul¬ 
ings of the Punjab Chief Court in 
that ruling was followed, viz: 

Majid V. Emperor (4), Ralla w. MU 
Ratti (2) and Sardar Mahomed v. Mir 
Mahomed (5), and two rulings of this 
Court reported as Sultan v. 

Bibi (3) and A. /. R> 1927 Ixifi. 430. 
He further submitted that two ret^nt 
rulings of this Court, wiz., Sarfraz Be'- 
gam V. Miran Bakhsh (6) ^d A. /. 
R. 1930 Lah. 1043, in which a differ¬ 
ent view was taken do not lay down 
the law correctly. 


4. (1901) 1 Or L J 40=7 P L R 1904. ^ ^ _ 

6 . (1917) 22 P B 1917 0r=41 I C 331=18 Or L J 

811 . ^ , 
•6, A I R 1923 Lah 643=112 I C 476=29 Or L J 
1052=9 Lah 813. 


As regards Man Sutgh v. Dharatn 
(1), which has been followed in most 
of the Punjab rulings relied upon by 
the respondent, it would appear from 
a perusal thereof that the learned 
Judges in arriving at their conclusion 
that the father in that case could not 
be held to have refused to maintain 
the children did not ignore the quesdor 
of guardianship, but actually took into 
consideration the fact that he was their 
lawful guardian under the Hindu Law 
by which the parties to that case were 
governed and as such entitled to their 
custody. They observed as follows: 

“ As to the two minor sons, we are of opinion 
that they are notentitled to an order for separate 
maintenance on this application by order of a 
criminal Court under S. 488, Criminal P. fL^ ^ 
father is prima facie guardian of bis minor child¬ 
ren and entitled to their custody as well as to 
that of bis wife and he is not under an obligation 
to make them a money allowance for their niain' 
tenance apart from himself merely because he is 
tbe husband, or the father, and by refusing to 
do so be does not refuse to maintain them. 

But the position might be different, 
where the father is not^ the guardian 
of the children and this fact is re¬ 
cognised by the learned Judges as 
would appear from the following re¬ 
marks which appear in the judgment: 

“ It is competent to the mother to apply to 
the Court under Act 8 of 1890 to give her the 
guardianship of the children which can only be 
done on proof that the father is an unfit person 
and when this is done and tbe v® 

make an allowance for a child, it may be that she 
can resort to S. 488, Criminal P. C. 

It is thus clear that the learned 
Judges who decided Man Singh v. 
Dharam (1) did not mean to lay down 
that even in the cases where the mo¬ 
ther is the lawful guardian of the 
children and they are living with her, 
the father is within lus right m ot- 
fering to maintain them only if they 
are entrusted to his custody. In all the 
later Punjab Chief Court cases on which 
the learned counsel for the respondent 
has reUed, it appears that the father 
was the guardian and hence all 
cases are clearly distinguishable on this 
ground. As regards the two rulings of 
this Court on which he has relied, viz. 
Sultan V. Mahtab Bibi (5) and A. 
/. R. 1927 Lah. 430, the former was 
decided on the report of the Sessions 
Judge without hearing any arguments. 
The case of'children is dealt with very 
briefly and most of the rulings relied 
on therein appear to relate to cases 
where the father was the lawful guar¬ 
dian of the children and as such en¬ 
titled to their custody. In A. ,/• ^ 
1927 Lah. 430 also the order is vc^ 
brief and contains no discussion oi 
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point vnised l>cforc us. The case related 
to Hindus and tlic father was apparent¬ 
ly the lawful guardian. There is re¬ 
mark in the report of the Sessions 
Judge that the fatiicr had applied for 
the custody of the daughters and the 
applications had been dismissed. But 
it is not clear on what grounds it was 
■dismissed. In any case it docs not ap- 
near from the report that the mother 
had been actually appointed a guardian 
of the daughter who was living with 
her. There was moreover a definite 
iinding of fact bv the Magistrate tliat 
the father Iiad not neglected or refused 
to maintain the daughter. 


The Punjab cases relied on by the 
learned counsel for the respondent thus 
do not help him. On the other hand, 
the two recent rulings of this Court 
which have been relied upon on behalt 
of the petitioners, viz., Sarfraz ^esam 
V. Mlrau Bakhsli (6) and^ A. /• K- 
1930 Lah. 1043, are in point and arc 
clearly against him. It was held in 
these rulings tliat where the children 
are in the custody of their mother and 
she is their lawful guardian, they aie 
entitled to claim maintenance from their 
father while Uving with the mother. 
Man Singh v. Dharam (1), which is 
the mainstay of the argument of the 
learned counsel for the respondent as 
well as Sardar Mahomed v- Mtr Ma¬ 
homed (5), carefully considered 

and distinguished in one of the-e rul 
ings, vide; Sarfraz Begam v. Mitatt 

^^The learned counsel for the respon¬ 
dent was not able to cite a single 
decision of any other cluef Court or 
High Court in India in support 
ar^iment, while the view taken in Sar- 
iraz Begam v. Miran Bakhsh J is sup¬ 
ported by the following decisions ot the 
Bombay and Madras High Courts and 
the chief Court of Burma. Ernperor 
V Aysha Bai (7) which ^va5 follow¬ 
ed in Mahomed Jusab v- //a// Adam 
(8), Moideen. In re (9) and Murugesan 
Madaliar v. Sodiamma (10^; 
in Emperor v. Aysha Bai ( 1) are prac¬ 
tically on all fours with those of the 
present case. 

The mere fact that S. 488, Criminal 
P, C.. contains a proviso entitling the 
wife to refuse to live with the husband 
on certain grounds while tliere is no 
such provision in the case of children 
does not seem to be of significance. 
The minor children cannot be expected 


7 (1904) 6 Bom L R 536=1 Cr Ij J 699. 
0. (1913) 37 Bom 71=15 I C 620. 

■9 (1913) 14 Cr L J 697=21 I O 469. 

•0. (1916) 16 Cr Ij J 666=30 I C 480. 


to have any voice ^ in the 
matter and the law will presume 
that for the sake of their welfare they 
should be in the custody of their law¬ 
ful guardian, i. c., their guardian un¬ 
der the personal law, or a guardian ap¬ 
pointed by a competent Court, if any. 
In the present instance it is not dis¬ 
puted that the mother, though divorc¬ 
ed, is the guardian of the daughters 
under the Mahomedan Law by which 
the parties arc governed as the daugh¬ 
ters have not yet attained the age of 
puberty. It was urged that the mother 
may be disqualified to be the guardian 
in certain circumstances (vide para. 258 
of Mulla’s Principles of Mahomedan 
Law). But, if she is so disqualified, 
it is open to the respondent to move 
a competent Court to appoint him or 
some one else as the guardian of the 
daughters. Until he does so, she is 
the natural guardian and there is noth¬ 
ing in the provisions of S. 488, Cri- 
nal P. C.. to show that he is entitled 
to demand the custody of the daugh¬ 
ters from their lawful guardian as a 
condition precedent to maintaining 
them. To place any such construction 
on that section is in fact likely to 
defeat its object. For in that case a 
father may easily be able to escape 
liability for the maintenance of his 
children by the simple device of de¬ 
manding their custody when he knows 
full well that owing to their infancy 
or other reasons the mother would be 
unwilling to entrust them to his care. 
It is true that it is not the function 
of a criminal Court to decide questions 
as regards the right to guardianship 
of children, but there is no reason why 
it should not take notice of the fact 
that the mother is (as in this case) their 
lawful guardian under the personal law 
and that the father is not prima facie 
entitled to demand their custody. In 
my opinion an offer by a father to 
maintain the clrildren provided they are 
entrusted to his custody in such cir¬ 
cumstances is tantamount to a rehi- 
sal to maintain them within the mean¬ 
ing of the provisions of S. 488, Cri¬ 
minal P. C., as held in Emperor v. 
Aysfia Bai (7). I would accordingly 
accept the recommendation of the learn¬ 
ed Sessions Judge and setting aside 
the order of the learned Magistrate 
direct the respondent to pay Rs. 8 
per mensem to the petitioners by way 
of maintenance with effect from the date 
of the application (10th May 1932). 

Currie, /-—I concur. 

K.S. Hevision accepted. 
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Jai Lal and Abi ul Rashid, JJ. 

Gurdas Mai — Defendant—Appellant. 

V . 

Pun jab-Sindh Bank Ltd.y Bairalpindi, 
and anothe) —Plaintiff and Defendant — 
Respondents. 

L’li'st Appeal No. 1651 of 1927, Deci¬ 
ded on 23rd June 1933, from preliminary 
decree of Senior Sub Judge, Rawalpindi, 
D/. 21sfi March 1927. 

fa) Transfer of Property Act (1882), 
S. 59—Mortgage by deposit of title-deed is 
volid in Punjab. 

The Transfer of Properfcv Act is not in force in 
the Punjab. The result is that S. 59 does not 
prohibit the creation of a mortgage by deposit of 
title deeds in the Punjab Hence such mort¬ 
gages are valid: 9 M X A 307 {PC) and 31 P 
lOlG, lief. [P 97.'! C 21 

5,*? (b) Transfer of Property Act (1882), 

S. 59—Mortgage by deposit of title deed is 
invalid if effected in Cantonment area even 
though property is situated in place where 
such mortgages are valid—Cantonments Act 
(1924), S. 287. 

A mortgage by deposit of title-deeds is invalid, 
if cSected within a Cantonment area where such 
Transactions are prohibited even though the pro¬ 
perty is situated in a place where such mortgages 
are valid. The determining factor in the matter 
of the validity of the mortgage in such cases is 
not the place where the propoity alleged to have 
been mortgaged is situated, but the formalities 
required by the law for the creation of a valid 
mortgage at the place where the title deeds are 
alleged to have been idelivered to the creditor: 
AIP 1932 Cal 823, Foil. Case lato discussed. 

[P 974 1, 2; P 976 C 1] 

(c) Transfer of Property Act (1882), Ss. 4 
and 59 — Effect of S. 4 is not to take away 
effect of S. 59. 

Section 4 properly read means, so far as it is 
applicable to the case of mortgages that if and 
when a document of mortgage is executed it 
must be registered as provided in the Begistra- 
tion Act, but this section does not in any way 
do away with the effect of S. 59 which expressly 
provides that in certain areas a mortgage can be 
the only means of an instrument in writing. 

LP 976 C I, 2] 

(d) Transfer of Property Act (1882), S. 59 
—Partition suit referred to arbitration— 
Certain property given to a person by award 
■—Award filed in Court and decree passed 
thereon—Copy of award is evidence of title 
and deposit of same creates a valid mortgage. 

The arbitrators gave their award in a parti¬ 
tion suit referred to them, by virtue of which 
the property in dispute was awarded to XI. The 
award was filed in Court in pursuance of an 
application made to file the same and a decree 
was given in accordance therewith. Xi obtained 
a copy of the award and deposited it with a 
Bank as evidence of his .title to the property 
mortgaged by him. 

Held: that as the original was filed in Court 
the award was evidence of R's title to the pro¬ 
perty in dispute and deposit of the same created 
a valid mortgage on the property in dispute: 
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AXXi 1930 Lah 731 and AIR 1932 Cal 589, Bei 
on; AIR 1929 Rang £5, Ref. [P 976 C 2] 

J. N. Aggarwal and Dev Baj Sawhneif 
— for Appellant. 

M. C. Mahajan and Daul'it Bam —for 
Respondents. 

Jai Lal, /.—The Punjab and Sindh 
Bank Limited of Rawalpindi instituted 
a suit against Chaudhri Raja Singh and 
Lala Gurdas Mai for the recovery of 
Rs. 12, 513-15-0 by sale of mortgaged 
property which was described to two' 
double-storyed shops situated in the 
Raja Bazar of Rawalpindi City. It was 
alleged that on 3rd October 1918, Raja 
Singh executed a promissory note for 
Rs. 5,000, in favour of the plaintiff 
bank and promised to pay interest at 
the rate of 9 per cent per annum and in 
order to secure the repayment of ^ the 
amount the borrower deposited the 
deeds . of the two shops with 
the Bank and also that on 10th Sep¬ 
tember 1919, Raja Singh executed an¬ 
other promissory note for Rs. 10,000 
in favour of the Bank carrying in¬ 
terest at Rs. 9 per cent per annum on 
the same security. It seems that the 
amounts of the two promissory notes 
were not actually advanced to the bor¬ 
rower at the time of their execution but 
that the promissory notes were executed 
in order to cover a limit of a cash 
credit account wliich the Bank opened 
in the name of Raja Singh against 
which the latter was entitled to 
cheques to the extent of Rs. 5,000 and 
10,000 respectively. It may further be 
mentioned that the first cash credit ac¬ 
count of Rs. 5,000 was consolic^ted 
with the second account of Rs. 10,000. 
It was ^so alleged that on the 25th April 

1922, Raja Singh on a demand being 
made by the Bank professed his in¬ 
ability to pay the amount due but agreed 
to increase the rate of interest to ten 
per cent per annum which was to 
paid monthly as before. On 20th April 

1923, Raja Singh is alleged to have 
made an application to the Bank tr^t 
his account be transferred from the 
Cantonment Branch of the Bank to the 
City Branch in Rawalpindi and accord¬ 
ingly a promissory note for Rs. 10,000 
was executed by him in favour of the 
City Branch on that day carrying in¬ 
terest at the rate of Rs. 10 per cent 
per annum payable monthly. Thus the 
account of Raja Singh was transferred 
from the Rawalpindi (Jantonment Branch 

of the Bank to the Rawalpindi City 
Branch. The defendant Gurdas Mai, it 
was stated, claimed to be a naortgag^ 
of the same property but the plainU^- 
^d not admit the genuineness or ti» 
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validity of the mortgage and in any 
case,, claimed priority in respect of their 
own mortgage eftected by means of de¬ 
posit of title-deeds. 

Gurdas Mai denied any knowledge of 
the transactions between the plaintiffs 
and. Raja Singh and contested the right 
of the Bank to claim, enhanced 
rate of interest. He alleged that he held 
a registered mortgage deed on the pro¬ 
perty in dispute which was executed in 
Tiis favour by Raja Singh on 12th Sep¬ 
tember 1922. This mortgage was al¬ 
leged to be with possession. He, there¬ 
fore, contended that the Bank was not 
entitled to a decree for the sale of 
the property in suit in discharge of any 
amount that may be due to them. 


Raja Singh generally supported Gur- 
•das Mai and alleged that his account 
was transferred to the City Branch of 
the Bank as a result of a trick played 
on him by the then Manager of the 
Bank. He admitted the execution of tjie 
three promissory notes in favour of tne 
Bank but denied liability for compound 
interestandtUso denied tlrat he ^dmo^- 
gaged any property to the plaintifi. He 
alleged that the title deeds liad been 
given to the Bank to satisfy them tliat 
he had sufficient property to pay the 
money borrowed from them but it was 
never intended that they should liave 
a lien on any property. 

The trial Judge has held ttet the 
amount claimed by the plaintiffs was 
due to them with a slight cUfference and 
that the title deeds had been lianded 
over by Raja Singh to the Bank m or¬ 
der to secure the repayment of the am¬ 
ount due from him to the Bank thus 
creadng a mortgage by deposit of title 
deeds of the two shops. The learned 
Tudge has also held that the same pro- 
berty lias been mortgaged to Gurdas 
Ram by means of a registered mort- 
•ffage deed dated the 12th of September 
1922 but as the first mortgages by 
deposit, of title deeds in favour of the 
Bank were prior in date to the mort¬ 
gage in favour of Gurdas Mai the Bank 
was entitled to priority. He, therefore, 
passed a decree in plaintiffs’ favour for 
sale of the mortgaged property. Against 
this decree Gurdas Mai has presented 
this appeal. 

The main question raised before us 
was of the priority between the claims 
of the Bank and Gurdas Mai respect¬ 
ively. Counsel on both sides proceeded 
on the assumption and the respondents’ 
counsel ooncecied thattheilithird mortgage 
effected in favour of the Bank by Raja 
Singh on 20th April 1923, in the City 
Branch of the Bank did not affect the 


question at issue as. the mortgage deed 
in favour of Gurdas Mai was prior to 
it in time. The appellant’s case was 
that a mortgage by deposit of title 
deeds is prohibited within the area of 
the Rawalpindi Cantonment and, there¬ 
fore, no valid mortgages had been 
created in favour of the Plaintiff Bank 
by Raja Singh on 3rd October 1918, 
and 10th September 1919, respectively. 
The decision of the present appeal 
therefore depends upon a determination 
of this question. It will be convenient 
to set out from the statutory provi¬ 
sions of the law which bear on this 
question. S. 59 of the Transfer of Pro¬ 
perty Act is as follows: - 

“Whero the principal money secured is. one 
hundred rupees or upwards, a mortgage, other 
than a mortgage by deposit of title-deeds, caa 
be effected only by a registered instrument 
signed by the mortgagor and attested by at least 
two witnesses.” 

The words “other than a mortgage 
by deposit of title deeds” in this sec¬ 
tion have been inserted by means of an 
amendment made in the year 1929 and 
the following paragraph was deleted by 

the same amendment 
“Nothing in this section shall be deemed to 
render invalid mortgages made in the towns of 
Calcutta, Madras, Bjmbay, Karachi, Rangoon, 
Moulmoio, Bassein and Akyab, by delivery to a 
creditor or his agent of documents of ti le to 
immovable property, with intent to create a 
security thereon.” 

Tlris paragraph is as it existed in the 
year 1919, and it is not necessary to 
set out the various additions and al¬ 
terations that have been made to it prior 
to tliat year because that matter does not 
affect the decision of the present ques¬ 
tion. At the same time in the year 1929 
a paragraph was added to S. 58 of the 
Act. That section defines a mortgage 
and describes the different kinds of 
mortgages. The relevant added para¬ 
graph is (f). It is as follows 

“Whero a person in any of the following 
towns, namely, the towns of Calcutta, Madras, 
Bombay, Karachi, Rangoon, Moulmein, Bassein 
and Akyab, and in any other town which the 
Governor-General*in-('ounoil may, by notifica¬ 
tion in the Gazette of India, specify in this be¬ 
half, delivers to a creditor or his agent docu¬ 
ments of title to immovable property, with 
intent to create a security thereon, the trans¬ 
action is called a mortgage by deposit of title- 
deeds.” , 

Now, the Transfer of Property Act is 
not in force in the Punjab. The result 
is that S. 59 of the Transfer of Pro¬ 
perty Act does not prohibit the crea¬ 
tion of a mortgage by deposit of title 
deeds in the Punjab. That such mort¬ 
gages are valid and recognised by the 
Courts in this province is beyond con¬ 
troversy : see the decision of their Lord- 
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sliips of the Privy Council in Varden 
Seth Sam v. Liickpathy Royiee Lallah 
(1) and also Jessie Moyle Stewart v. 
Baiih of Upper India (2), indeed the 
learned counsel on both sides conceded 
this proposition. 

S. 287, of the Cantonment Act 1924, 
however, provides as follows: - 

■'(1) Paragraphs 2 and S. 54 and Ss. 59, 107 
and T. P Act, 1SS2. v.ith respect to the 

transfer of property by registered instrument, 
shall, on and from the commencement of this 
Act, extend to every cantonment; {2) ^Yherc a 
CauLonment has not been constituted a sub- 
district or district for the purposes of the Regis¬ 
tration Act, lOO-^, under S. 9 of that Act, the 
Registrar of the district in which the canton¬ 
ment is situated shall cause a copy of such 
entries in Indexes Nos. 1 and 2 as relate to im¬ 
movable property within the Cantonment to be 
forwarded to tho Cantonment authority annually 
or at such shorter intervals as the Local Govern¬ 
ment may prescribe.” 

The corresponding section of the 
previous Cantonment Act, 1910, is S. 
29. Reference was also made at the Bar 
to S. 4 of the Transfer of Property Act 
which is as follows: - 

‘ Tho chapters and sections of this Act which 
relate to contracts shall be taken as part of the 
Contract Act, 1872. And S. 54, paras 2 and 3, 
69, 107 and 123 shall be read as supplemental to 
the Registration Act, 1908.” 

Before proceeding with a discussion 
of the effect of these sections on the 
present case it is necessary to repeat 
that the property in dispute is situated 
within the limits of Rawalpindi City 
where no part of the Transfer of Pro¬ 
perty Act is in force and the two pro¬ 
missory’ notes and the acts^ of deposit 
of title-deeds relating to tliis property, 
which, according to the plaintiff Banh, 
give them priority, took place with¬ 
in the limits of Rawalpindi Cantonm^t. 
The Bank has a branch both wito 
the limits of the Cantonment and of the 
City. 

An examination of the statutory 
vision menlioned above establishes t^t 
but for S. 287 of the Cantonment Act 
a mortgage by deposit of title deeds 
would have been valid even in Rawal¬ 
pindi Cantonment. The,appellant s 

is that S. 287 prohibits the 
of a mortgage by deposit of title d^ds 
within the limits of the Rawalpindi Can¬ 
tonment and it is immaterial whetW 
the property secured is situated \vithm 
the limits of the Cantonment or is si¬ 
tuated in a place where a mortgage by 
deposit of title deeds is per^ssible. 
According to the appellant, therefore, 
a transaction ptirpoiting to create a niort- 
ga ge by deposit of title deeds is ui- 

~ (1861-63) 9 M I A 307 fPUJ. 

2. (1916) 31 P R 1916=84 I C 937. 


valid if it is effected at a p^ce where 
such transactions are prohibited, the 
situation of the property mortgaged in 
such cases being immaterial. The case 
of the respondent bank, on the other 
hand is tl^t the prohibition applies 
only if the transaction of deposit of 
title-deeds takes place within the 
limits of the Cantonment and the pro¬ 
perty mortgaged is also situated within 
such limits. In other words, according, 
to the respondent a valid mortgage by 
deposit of title deeds can be crated 
within the limits of a Cantonment if the- 
property mortgaged is outside such 
limits and if the creation of a mortgage 
by deposit of title deeds is^ not pro¬ 
hibited where the property is situated 
in the same manner as a mortgage by 
deposit of title deeds relating to pro¬ 
perty situated within the limits of a 
cantonment can legally be effected if 
the deposit is made in a place where 
a valid mortgage by deposit of title 
deeds is permitted. This last proposi¬ 
tion is supported by authority as ^vill 
presently appear but not so the first 
proposition. 

The question involved, in my opinion, 
is not free from difficulty, but, after ■ 
a careful consideration of the case law 
on the subject and the statutory pro- ’• 
visions quoted above, ^ I am of the opi- 
nion that the contention of the appel¬ 


lant must prevail. 

The following authorities were cited 
on behalf of the appellant:- M^mad 
Bee V. Amar Nath (3), in which tins 
Court held that the gift of houses si- 
tuated within the limits of a Canton- 
ment must be made in the manner pro¬ 
vided by S. 123 of the Transfer of Pro¬ 
perty Act, that is to say, by means of 
a registered deed. It s^ms that the gift 
was made ^vithin the limits of the Can¬ 
tonment and the houses which were 
subject of the gift were also situated 
in the Cantonment. This case, there¬ 
fore, is not of material help. In Ralli 
Brothers Karachi v. Punjab National 
Bank (4), a mortgage effected by de¬ 
posit of title deeds in D^hi ei pto-^ 
perdes situated in Delhi and in Karachi 
was held to be valid on the ground 
that the Transfer of Property Act was 
not at the time of the deposit, m force 
in Delhi and that Karachi is one of 
the towns where validity of mortgag^* 
of property by deposit of title deeds 
is explicitly recognised by S. 59 of the 
Transfer of Property Act. But it was 
remarked that even apart frprn w ex¬ 
ception co ntained in S. 59 of tfaeTrans -J 

3. AIR 19S0 Lfth 249=54 I C 829. ^ 

4 . AIR 1980 Lah 920=129 10 21=11 Lab 
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fer of ^ Property Act with regard to 
Karachi the mortgage would Iiave been 
valid. In Imperial Bank of India v. 
Rat Gyaw Thu qnd.Co,, (5) their Lord- 
ships of Privy Council held that 
a mortgage created in Akyab 

by^ deposit of title deeds re¬ 
lating ^ to property situated in 
moffusil took priority over a subse¬ 
quent mortgage created by a registered 
deed. Akyab, it is to be noted, is one 
of the towns mentioned in S. 59 of 
the Transfer of Property Act 

where mortgages by deposit of title 

deeds are permitted and the property 
in dispute in that case was situated 
in a place where the Transfer of Pro¬ 
perty Act was in force. ^ This case, 
therefore, is an authority in support of 
the proposition that a valid mortgage 
by deposit of title deeds can be effected 
in a place where such mortgages are 
not prohibited even if the property 

mortgaged is situated in a place where 
a mortgage by deposit of title deeds 
is not recognised. In Papiah Naidit v. 
Naganaiha Sethupathi (6) their Lord- 
ships of the Privy Council held that in 
the case of a mortgage by deposit of 
title deeds made at one of the places 
mentioned in the proviso to S. 59 of 
the Transfer of Property Act relating 
to property situated at a place where 
the Transfer of Property Act, is wholly 
^plicable, the onus is on the party 
inpugning the validity of the mortgage 
to establish its invalidity by proving 
some special prohibition. In 'Madho 
Das V. Ram Kishan (7), it was held 
that it is not necessary to the validity 
of a mortgage by deposit of title deeds 
under S. 59 of the Transfer of Pro¬ 
perty Act that the property to which the 
title deeds relate should be situated 
within the limits of one of the towns 
where such mortgages are all-owed. 
The same view was taken in Behram 
Rashid v. Sorabji Rustamji (8), 
where the deposit of title di^ds 
took place in Bombay and the 
property was situated at Nasik, Bombay 
being one of the places mentioned in 

5. 59 of the Transfer of Property Act 
and Nasik bteing a place where the 
Transfer of Property Act applied. But 
in that case the learned Judges could 
not enforce the mortgage as the docu¬ 
ments which were produced in evidence 
of the deposit were found to require 
registration. A. /. R. 1932 All. 451 

6. AIR 1928 P O 911=76 I C 910=60 I A 988 

=1 Baog 687=61 Oal 68 (PO). 

6. AIR 1981 PO 289=184 1 0 828=68 I A 888 

(PO). 

7. (1899) 14= All 288=(ia99) A W K 97. 

I A1B1914 Bom 15=98 X 0140=88 Bom 872. 


relates to a reference under the Indian 
Income Tax Act and it appears that the 
deposit of title deeds at a place out¬ 
side the towns mentioned in S. 59 and 
of property situated at a place where 
the Transfer of Property Act applied, 
was held not to create a valid mort¬ 
gage. This case, therefore, does not 
materially help us. 

In A. I. R. 1932 Cal. 823 it was 
held that where title deeds of ccrtaLi 
property alleged to liave been mort¬ 
gaged are delivered at Bhowanipur, i. 
e., outside Calcutta with the intention 
by such a deposit to create a mortgage 
on the property to which they relate, 
such delivery does not create a 
valid mortgage on the pro¬ 
perty which is situated in Calcutta. 
It is to be noted that Calcutta is 
one of the towns which is mentioned in 
S. 59 of the Transfer of Property Act 
and the Act is in force in Bhowanipur 
in the presidency of Bengal. This case, 
therefore, is a ^rect authority in sup¬ 
port of the appellant’s contention. 


Thc^ respondents’ counsel attempted 
to distinguish this case on the ground 
that it does not effect the validity of 
mortgages in places where the Trans¬ 
fer of Property Act does not apply 
at all. The argument of the learned 
counsel so far as I was able to fol¬ 
low him, was that the Transfer of Pro¬ 
perty Act is in force in the whole of 
the presidency of Bengal and is there¬ 
fore in force even in Calcutta, that S. 

59 which read with S. 58 allows the 
creation of a mortgage by deposit - of 
title deeds in Calcutta is really an ex¬ 
ception to the general rule wliich is 
that by the deposit of title deeds in a 
place where the Transfer ot Property 
Act is in force no mortgage can be 
effected; but in the present case, tlie 
counsel argued, the situation is reversed 
as the Transfer of Property Act is not 
in force in the Punjab and therefore 
normally a mortgage by deposit of 
title deeds is permissible in this pro¬ 
vince. His contention was that S. 287 
of the Cantonment Act merely extends 
S. 59 of the Transfer of Property Act 
inter alia to the Rawalpindi Canton¬ 
ment therefore it should be interpreted 
to mean that it prohibits the dreation 
of a mortgage in the Cantonment and 
relating to property which is situated in 
the Cantonment but that it does not 
affect the validity of a mortgage by de¬ 
posit ot title deeds relating to prpperty 
situated in places where equitable mort¬ 
gages are re^gnised. 

In rny opi^n,n]ioweMjer. ^ principle, 
there is no cfeffHencS'H 

VaKU c.,urt. 
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whole of Transfer of Property Act ap¬ 
plies to an area or particular sections 
ot that Act are applicable to it. It 
is by virtue of S. 59 that the creation 
ot a mortgage by deposit of title deeds 
IS not recognised in the presidency of 
Bengal and it is similarly by virtue 
of that section that such a transaction 
IS not recognised within the limits of 
a Cantonment and it is by virtue of 
the same section or rather of the ex¬ 
ception contained in it that a mortgage 
by deposit of title-deeds is permitted in 
Calcutta. The permission to create such 
a mortgage in the Punjab is no doubt 
not on account of anything contained in 

S. 59 but the practical effect is the 
same, that is, both in Calcutta and in 
the provinces of Punjab mortgage by 
deposit of title deeds are legal. They 
are prohibited in the presidency of Ben¬ 
gal. except Calcutta, by S. 59 of the 

T. P. Act, and they are prohibited 
in the Cantonment of Rawalpindi 
by the same section which is made ap¬ 
plicable to it by S. 287 of the Can¬ 
tonment Act. The net result, in my opi¬ 
nion, is the same. 

A consideration of the law on the 
subject shows that the determining fac¬ 
tor in the matter of the validity of the 
mortgage in such cases is not the place 
where the property alleged to have been 
mortgaged is situated but the formali¬ 
ties required by the law for the crea¬ 
tion of a valid mortgage at the place 
where the title deeds are alleged to 
have been delivered to the creditor. 

S. 59 of the Transfer of Property 
A'ctas applied to the facts/of (the peresenti 
case would read as if the words in the 
Rawalpindi Cantonment were prefixed 
to the section as it now exists after the 
words “title deeds*’ the towns mentioned 
in paragraph (f) of S. 58 had been 
specified in the section. If read as thus 
framed it would follow that no valid 
mortgage by deposit of title deeds could 
be effected in the Cantonment of Rawal¬ 
pindi wherever the property alleged to 
be mortgaged is situated. 

Mr. Mehr Chand Mahajan relied 
upon S. 4 of the Transfer of Proi>erty 
Act and contended that S. 59 is supple¬ 
mental^ to the Indian Registration Act 
and therefore must be read to mean 
that if a document is executed it must 
be registered but that otherwise^ it does 
not affect the question of validity of 
mortgages in the Cantonments. T can¬ 
not appreciate the argument of the 
learned counsel. In my opinion S. 4 
properly read means, so far as it is 
applicable to the case of. mortgages, 
that if and wheh a document of mort¬ 


gage is executed it must be registered 
as provided in the Indian Registration 
Act, but this section does not in any 
way do away with, the effect of S. 59 
which expressly provides that in cer¬ 
tain areas a mortgage can be only 
by means of an instrument in writing. 
Similarly sub-S. 2 of S. 287 of the 
Cantonment Act has no bearing on the 
present question. It merely provides the 
procedure which is to be followed by 
Registrars in cases where documents re¬ 
lating to property within the Canton¬ 
ment limits are registered in their 
districts. 

Following the judgment of the Cal¬ 
cutta High Court, therefore, in A. /. 
R. 1932 Cal. 823, I would hold that 
a valid mortgage by deposit of title 
deeds relating to property situated in 
Rawalpindi City could not have been 
made by Raja Singh in favour of the 
Bank considering that the deposit took 
place within the limits of the Rawal¬ 
pindi Cantonment where S. 59 of the 
Transfer of Property Act is in force. 

The above discussion practically dis¬ 
poses of this appeal but another minor 
point was raised on behalf of the ap¬ 
pellant. It was contended that in the 
present case no title deed had been de- 
poii.cd by Raja Singh with the Bank 
so as to create a valid mortgage on the 
property in dispute. It appears that the 
property was jointly owned by Raja 
Singh with others and the matter of 
the partition of the whole of the joint 
property was referred to arbitation. 

The arbitrators gave their award by vir¬ 
tue of which the property in dispute was 
awarded to Raja Singh. The award was 
filed in Court in pursuance of .an ap¬ 
plication made to file the same under 
the provisions of the second Schedule of 
the Civil Procedure Code and a decr^ 
g^ven in accordance therewith. Raja 
Singh obtained a copy of the award and 
deposited it with the Bank as evidence 
of his title to the property mortgaged 
by him. It is contended that the original 
award should have been filed by Raja 
Singh and not a copy thereof. The ori¬ 
ginal award, however, had been filed 
in Court and could not be produced by 
Raja Singh who cotild only produce a 
copy thereof. In my opinion, imder 
such circumstances the copy was the 
evidence of Raja Singh’s title to_ the 
property in dispute and a deposit of 
the same could have, but for what has 
been stated above, created a valid mort¬ 
gage on the property in dispute. The 
learned counsel for t^ appellant reUed 
upon V. E, A, R. M. Chettyar Firnt v. 
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A. K- /?. M. K; Cheityar Firm (9). In 
that CQ.'i.e an English case is cited wheie 
no title deed in favour of the alleged 
mortgagor was deposited with the cre¬ 
ditor and it was held that the deposit 
in such cases should be of the deed 
■evidencing the title of the mortgagor. 
In Surendra Mohan Rai v. Mohendra 
Nath (10). it was remarked that there 
•was no clear rule relating to the de¬ 
posit of copies of title deeds and that 
if the original be not available a copy 
of the title deed could be filed. In 
Punjab and Sindh Bank Ltd. v. Amir 
Chand (11), the title deed deposited 
with the creditor was a copy of the re¬ 
gistered deed of reiiiiquishment. It was 
held that as the depositor could not 
be in possession of the original title 
deed of the property mortgaged he 
could produ e only a copy 
of the deed and the mortgage was con¬ 
sequently upheld. , 

The result is that I would accept this 
appeal and hold that the plaintifT Bank 
has no lien on the property^ in efispute, 
but as the suit is both against Gurdas 
Mai and Raja Singh and the latter has 
confessed judgment so far as personal 
decree against Mm is concerned I would 
pass a simple money decree for rupees 
12 , 179 - 10-0 with costs and future in- 
terGSt flt Rs. 9 per cent per Annum 
■irorn the date of the suit till realization 
against Raja Singh alone in favour of 
the Bank thus exonerating the property 
an dispu'.e from the mortgages claimed 
in this suit by the plaintiffs. The appel¬ 
lant’s costs in both the Courts shall 
be paid by the Bank. Raja Singh will 
pay his own costs in this appeal. 

Abdul Rashid, /.—I agree. 

_ A p7>f-al aliowfid. 

9 air 192?) Rang 05=^110 I C 575=*7 Rang v8. 
10* AIR 1^32 Cal 589=140 I C GC2=59 Cal 7Sl. 
11 AIR 1930 Lah 731=125 I C 631=11 Lah 
694. 
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Tek Ckand and Monroe, JJ. 
Punjab Singh O jagar Singh —Accused 

—Appellant. 

V. 

Emperor —Opposite Party. 

Oriminal Appeal No. 472 of 1933, De- 
^ided on 17th August 1933, from order of 
ipees. Judge, Karnal, D/-28th February 

C®**® (1860). S. 120-A-Direct 

PToaf af agreement between eeveral mem- 
ia difficnlt—Question is matter of 
inference deduced from act of person* 

4roneeraed. ...» 

of the-offence ox critoinal conepi- 
hatwaen two or more peteons 

1933 l7i23 & 124 


to commit, an olTence or do any of the other acts 
mentioned in S- IVO A in the matter described 
theieiij. Tliis being ?o, it is often dilheuU, if 
not impossible, to obtain direct proof of thb 
alleged agreemeiit betw en the various accused 
and i ti most cases the question becomes a iria ter 
of infereijce “deduced from acts , f 6>>e pora'>n 3 
coiicprned done in pursuar^ce of an apparent 
criminal purpose in common between them:” 
7?. V. liri^ic, A E'lat 164; Mulcihy v. Reij^% 
Ji Z/80G a id fi. V Dnjfitld, 6 Cr'«404, Ref. 

LP hSl C 2] 

(b) Penal Code (1860), 8.396 —Murder 

committed by one of dacoils in attempting 
to carry away stolen prot-eity soon after 
dacoity—Every one of dacoits is Iif>bie to be 
punished for same even though they have not 
abetted or actually taken part in it. 

Where in attempting to car-y away the .‘stolen 
property one of the dacoils commits a murder, 
within a very short time of lha commission of 
the dacoity, the murder mu-t be held to have 
beru coroinitied “in the comnrssion of the 
dacoity” within the meaniog of rf and 

every one of tha dacoits Is liable lo be punished 
with death, iranspo-tation for life or rigorous 
imp-isonniC'it which may extend lo ten years. 
Aud in order to render the other rlacoi'S liable 
under S. 396 for the act ol one of their associates 
it is net necessary that murder shou d have 
been within the c Dtemplation of all or some of 
them when the dacoity was planned, nor is it 
necessary that they should have actually taken 
part in or abetted its commission; iudeed they 
znay not h.ave been present at the sceiie of 
murder, or may not have known even that 
murder was going to be, or had in fact been, 
conrmitted. But noneiheless they all will be 
liable for enhanced punishment, provided a 
person is in fact muidered by one of the mem¬ 
bers of the gang in ibe comniissi. n of the 
da'oily: Alii 19U Lah 115; *AIR 1923 Lah 
S29; AIR 1U25 Lah 142 and 17 AH 86, hef. 

CP 984 0 i; P'j85C 1] 

(c) Penal Code (1860), S. 396—Dacoity 
Committed in British India but murder com¬ 
mitted soon after in Native Stat e—Offenders 
can be tried under S 396 in British India 
without certificate under Criminal P. C. 
(1898). S. 188. 

Da'oity was committed in British India, but 
murder was committed soon after dacoity in 
attempting to carry away stolen properly in a 
Native State. 

Held: that British Indian Court within 
whooe jurisdiction dacoity was coinmitbed had 
jurisdiction to try the offenders under S. 996 
without certificate under &. 188, Criminal P. G. 

LP 984 C 2] 

M) Penal Code (1860), Ss. 149, 302 and 
396— Conspiracy to commit dacoity—Murder 
committed by one of dacoits in commission 
of dacoity—Other deceits should not be con¬ 
victed under S. 302/149. 

Where the object of a conspiracy is to commit 
a dacoity and not to commit a murder, and if 
murder is committed by one of the dacoits in tbe 
commission of the daojity, all the others can be 
convicted only under ti. 896 but not under 
S. £02/149. (.P 985 C 2] 

(e) Penal Code (1860), S. 303—Murdbr 
omnitted by one of daeoite in commis'aioi^ ' 
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of dacoity—AM dacoits cannot be sentenced 
under S. 303. 

Section 303 has no application to the case of 
persons, other than the actual murderer, who 
are liable to enhanced punishment for the act 
of one of their associates under the special 
provisions of S. 390. Such persons cannot bo 
said to hxvo been convicted of “murder”; the 
offence of which they have been found guilty is 
“dacoity,” though they are liable to enhanced 
punishment by reason of their complicity in a 
dacoity in the commission of which one of the 
members of the gang had committed murder 
under S. 302. LP 986 C ll 

(f) Penal Code (1860), Ss. 149andl20-B 
— Conviction and separate sentence for act 
constituting conspiracy—Separate sentence 
for offence under S. 120-B is not necessary. 

Even the act of the accused in entering into 
a conspiracy to beat, rob arms and to escape is 
per se an offeoce under S. 120-B; if they have 
been convicted and sentenced sepa-ately for the 
several acts which constitute such conspiracy, 
separate sentence for Qffence under S. 120 B is 
not called for: 42 Cal 1153; 83 I C 61 3; 17 PR 
3915 Cr. and Alli 1922 Cal 107, Ref. 

LP 986 C 2] 

Dev BaJ Saivhney and M. L. Whig — 
for Appellant. 

Shiv Narain —for the Crown. 

Tek Chand, J. —At a trial held at 
Rohtak, the Sessions Judge of Kar- 
nal has convicted and sentenced Bachan 
Singh, Achhar Singh, Punjab Singh, 
Mohammada, Narain Singh, ' Teja 
Singh, Swaran Singh, Diwan Singh and 
Jawand Singh, as follows: 

(1) All the nine persons aforesaid to 

death under -S. 120-B, Penal Code; 

(2) all of them to death under S. 396, 

Penal Code; (3) (a) Narain Singh, 

Teja Singh, Swaran Singh and Diwan 
Singh to death under Ss. 302/149 and 
303, Penal Code; (b) Jawand Singh 
to death under S. 302/149, Penal 
Code ; (4) (a) Nar^n Singh, Teja 

Singh, Swaran Singh and Di¬ 
wan Singh to death under S. 307/ 
149. Penal Code; (b) Jawand Singh 
to rigorous imprisonment for ten years 
under S. 307/149, Penal Code; (5) 
ail the nine to rigorous imprisonment 
for two years each under S. 224, Pe¬ 
nal Code; and (6) all the nine to 
rigorous imprisonment for three years 
each, under S. 332/149, Penal Code. 

Against these convictions and sen¬ 
tences the convicts, other than Diwan 
Singh, have filed appeals (Criminal Ap- 
I>eals Nos. 472 and 557 to 563 of 
1933) and their cases, as well as that 
of Diwan Singh, are also before us 
under S. 374, Criminal P. C., (Mur¬ 
der Reference No. 87 of 1933). It 
has been established beyond dispute, 
and is indeed no longer denied, that 
all the nine accused persons are pre¬ 


vious convicts and had been transported 
to the Andamans to undergo the sen¬ 
tences which had been passed on them 
by different Courts in the Punjab from 
1925 to 1928. Seven of them, namely, 
Bachan Singh, Punjab Singh, Moham¬ 
mada, Narain Singh, Teja Singh, Swa¬ 
ran Singh and Diwan Singh, had been 
convicted of murder and sentenced each 
to transportation for life; Achhar Sin^h 
had been convicted under Ss. 392 and 
326, Penal Code, and sentenced to ten 
years’ rigorous imprisonment; while 
Jawand Singh had been sentenced to 
transportation for ten years under S. 
304, Part. 2. 

In April 1932 the authorities de¬ 
cided to transfer some prisoners from 
the Andamans to various jails in India. 
Twenty-five of such prisoners, (four¬ 
teen Sikhs, nine Mohamedans and two 
Hindus) including the accused, were 
Punjabees, and they weie ordered to 
be sent to the Central Jail at Lahore. 
Accordingly they were first brought to 
the Presidency Jail at Calcutta and af¬ 
ter staying there for three days, they 
left for Delhi in charge of an escort 
provided by the Bengal Police. The 
Sikh prisoners were accommodated in 
one cornpaitment and the Mohamedans 
in another. The police escort changed 
at Gaya, Allahabad and Aligarh. The 
pvisoners left Aligarh on the 22nd April 
at 2-15 p. m., in charge of head- 
cf»r*»table, Mubarik Hussain (P. W. 5), 
who was accompanied by one NaiJc 
and eight foot constables, all of the 
U. P. Police. They arrived at Delhi at 
about 5. p. m., and halted at the sta¬ 
tion for about four hours, as the next 
‘train for Lahore (via Bhatinda) was 
due tt» leave at 9-5 p. m. The origi¬ 
nal arrangement was that the escort 
from Aligarh would he relieved at 
Delhi and the prisoners taken to La¬ 
hore by the D^hi Police. Mubarik 
Hussain telephoned to the Delhi Sud- 
dar Police Station for relief, but was 
informed in reply that no men^ from 
Delhi could be spared as the entire lo¬ 
cal police was busy in dealing with 
certain local disturbances; and that the 
Aligarh Police should escort the pri¬ 
soners to Lahore. Accordingly the par¬ 
ty left Delhi by the 61 U. P. Pas¬ 
senger at 9-5p. ra. No arrangements for 
carrying the prisoners in a specially 
protected carriage had been made, and 
the 25 prisoners and the 10 members 
of the escort were all accomodated in 
an ordinary third class compartment. 
The doors of this compartment wew. 
not locked or bolted, nor were the pri¬ 
soners handcuffed, though aU of then* 
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had bar fetters on their feet. Tlie es¬ 
cort were armed with five muskets, five 
bandoliers, each containing 20 rounds 
of ammunition, and four batons. 

It is alleged by the prosecution, that 
at about 1 a. m., when the train 
was running at full speed between 
'Ghaso and Narwana railway-stations, 
the nine accused and one Ratan Singh 
(who was subsequently killed in the 
Hoshiarpur district in an encounter with 
the police) suddenly and simultaneously 
got up, beat the escort, and snatched 
four muskets, three bandoliers and two 
batons. The train was brought to a 
standstill by some one of the prisoners 
pulling the communication cord, and 
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an hour with a number of policemen 

time 

Anrar Nath had been brought back to 
the tram and placed in a first class 
compartment. The engine was re-at! 
tached to the tram, and it was taken 
to Narwana. It is alleged that imme- 
diately after the arrival of the train 

expired, ne 

loc^ Sub-Assistant Surgeon, Dr. Ra- 

a' examined Kishen 

£cor^ of the Aligarh 

escort. He found a gunshot wound in 

^^fSh of Kishen Chand, and 
34 injuries, inflicted with blunt wokpons 

escoT^ nicmbers of the Aligarh Police 


all ten of them escaped. Six of the 
prisoners, namely, Ratan Singh, Narain 
Singh, Teja Singh, Swaran Singh, Diwan 
Singh apd Jawand Singh jumped down 
to the left side of the train carrying 
three muskets and one bandolier, while, 
Bachan Singh, Achhar Singh, Punjab 
Singh and Moharnmada escaped to 
the right with one musket and two 
bandoliers. 

In the train three members of the 
North-Western Railway Police, Amar 
Nath, Head-Constable and Kishen 
Chand (P. W. 23) and Sher Zaman 
(P. W. 45) Constables were travel¬ 
ling: each of them armed with a musket 
and twenty rounds. As soon as the 
train stopped, Amar Nath and Kishen 
Chand got down to the left and Sher 
Zaman to the right, to find out what 
the matter was. They heard the jing- 
Hng of bar fetters and a number of 
persons running, and they gave pur¬ 
suit. Rattan Singh, who, with five 
others, had escaped towards the left, 
fired and hit Amar Nath in the fore¬ 
head who fell doNvn unconscious. An¬ 
other shot was fired from the same 
direction and it struck Kishen Chand 
in the thigh. Kishen Chand fired 
thrice but without success. On the 
right side of the train, Sher Zaman 
fired a shot. The prisoners however 
had gone very far and none of them 
was hit or caught. 

In tlie meantime one of the constables 
of the Aligarh Police had gone to the 
engine and told the driver that some 
of- the prisoners had beaten them, and 
had escaped carrying away muskets and 
bandoliers. The driver immediately de¬ 
tached the engine and took it at full 
speed to Narwana, which was at a dis¬ 
tance of two miles. There he reported 
the matter to the station staff who flash¬ 
ed messages in all directions, ana com¬ 
municated with, the local police. The 
driver returned to the spot within half 


Mr. i^'all (P. W. 19), Assistant In¬ 
spector General of the Railway PoKce 
unjab, took up the investigation in 
his own hands and within a very short 
time succeeded in spreading a network 

sLed^^^o? consisting, (it is 

ind non ^'^^0 police 

?? vilUgers over an area of 

22.000 square miles m British India 

and several Native _States. The pursuit 

of the escaped prisoners was carried 

and^'^on fZh organization 

fir’ U 1932, one of the 

search parties succeeded in arresting 

Swaran Singh at Mauza Kharkhara in 

the time of Ms 

ta^r tree near a pond, having a gun- 

stMen'u''"p P the 

stolen U.^ P. Pohee muskets (Ex P-i> 

was in his possession at the time. The 

flJ of the stolen muskets 

was recovered from the fields 
the pond. On the same day 
another search party arrested Diwan 
Singh and Jawand Singh in a neigh¬ 
bouring village in the Hissar Mstrict 

Four days later, on the 30th April 
at about I p. m., Bachan Singh, Ach- 
har Singh and Punjab Singh were 
found sloping under a pipal tree M 
outskirts of Mauza Gawara near 
Dhuri m the Patiala State. By the side 
of Bachan Singh, was found ^1 ying an- 
other of the stolen muskets (Ex. P-3) 
and from his person were recovered 38 
Jive cartridges of No. 104 bore, which 
have been proved to have been sud- 
phed to the U. P. Police escort. On 
proceeding towards the abadi of Mauza 
Gawara, some members of the searrh 

sir-sS^H ra 

Unt fhe" Ka- 

1st August 1932. The tenth escaped 
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prisoner Rattan Singh successfully eva¬ 
ded detection an I arrest for more than 
two moiuhs and a half and after several 
encounters w th the police and ^ other 
persons who ucrc searching for hirn, he 
was killed on 15th July 1932 in a 
village ill tlie Hoshiarpur district, af¬ 
ter he had fatally shot three police¬ 
men and one villager and wounded sev¬ 
eral others. 

After the complc’ion of the investiga¬ 
tion, the nine arrested persons were 
j>roduced before the Sessions Judge, 
Karnal. on 9th December 1932, when, 
on an application made by the Crown 
under the Government of India No'ifi- 
cation No. 345-1/346-1, dated 2nd 
July 1924 the learned Judge derided 
to take cognizance of the case without 
commitment by a Magistrate. He fol¬ 
lowed the procedure for the trial of 
warrant cases and after recording a 
large volume of evidence for the prose¬ 
cution and the defence convicted and 
sentenced th.e nine accused as stated 
above. Before us it was contended by 
some of the learned counsel appearing 
on behalf of the appellants that the trial 
was illegal, firstly, because the Notifi¬ 
cations aforesaid were ultra vires of the 
Governor-General in Council and se¬ 
condly, that in any case they were in¬ 
applicable as some of the alleged of¬ 
fences for which the accused persons 
have been tried and convicted were not 
committed within the area to which the 
Notifications were intended to apply. 

After hearing counsel at great length 
I am of opinion that the first of these 
contentions is without any _ substance 
whatever and I have no hesitation in re¬ 
jecting it. The railway line between 
Ghaso and Narwana admittedly lies wi¬ 
thin the territory of the Patiala State 
but by an “Agreement” entered into 
between the Patiala State and the Bri¬ 
tish Government in 1900, His Highn^s 
the Maharaja of Patiala ceded to the 
British Government “full and exclusive 
power and jurisdiction of every fend 
over the lands” in the said State which 
were then, or might ther^fter be oc¬ 
cupied by the Southern Punjab Rail¬ 
way which lias since been taken over 
by the North-Western Railway, and ot 
which the line between Ghaso and Nar¬ 
wana is admittedly a part and over 
“all persons and things vvhat&<^ver wi¬ 
thin the said lands”—see Aitchison s 
Treatise, Engagements and banaas, 
(Vol. 8, p. 250, No. 85). By the 
Indian (Foreign Jurisdiction) Order in 
Council, 1902, issued by Command ot 
His Majesty on 11th June^ 1902, the 
Governor-General in Council was em¬ 


powered to make such rules and orders 
as might be expedient for determining 
the law and procedure to be observed 
in “territories of India outside British 
India X X X ” in which jurisdiction 
vests in the Briiish Government and is 
exercised by or on behalf of His Ma¬ 
jesty through the Governor-General of 
India in Council or any authority sub¬ 
ordinate thereto: 

“and also for determining the Courts, authori¬ 
ties, Judges and Magistrates by whom such 
jurisdiction is to be exercised.*’ 

In exercise of the powers so con¬ 
ferred on the Gove no'-Gcreral in Coun¬ 
cil No'idcntion No. 515-I-B, dated 17th 
March 1913 and Notifications Nos 
343-1 to 346-1 dated 2nd July 1924 
were issued, and these will be found 
reproduced in extenso in the Rules and 
Orders of the High Court, Vol. 4, Ch. 
15-F. pp. 13 et seq. By these Notifica¬ 
tions several enactments, including the 
Indian Penal Code and the Code of 
Criminal Procedure, were declared to 
be in force within the limits of the 
area over which jurisdiction was ceded 
by the Patiala Darbar to the British 
Gov'ernment by the “agreement” of 
1900 aforesaid. In the schedule at¬ 
tached to Notification No. 344-1, the 
Deputy Commissioner of Ro^ tnk was 
declared to be the District Ma¬ 
gistrate for the portion of the Southern 
Punjab Railway known as “Budhalada^ 
Jind Frontier near Uchana,” on which 
the line between Ghaso and Narwana 
is situate, and the District Judge of 
that district was invested with the pow¬ 
ers ot a Court ot Session. In the same 
schedule, (vide item No. 21) the Ses¬ 
sions Judge is expressly authorised: 
af. ht 3 dU'.r«ti>n to take copnizauce of an 
ofTenoe without the accused person he-np com- 
mittei to the Court of the S sslon by a Magis¬ 
trate, provided that iu that case be is boimd to 
follow the procedure laid dowo for the trial or 
warrant ca^es by Magistrates/* 

It is clear from what has been stated 
above that the Notifications in ques¬ 
tion are all intra vires of the Governor- 
General in Council, that the ^ssion? 
Judge ot Karnal Division (which m- 
cludes the Rohtak District) had got 
jurisdiction to try offences alleged to 
have been committed within the area 
occupied by the railway between Ghaso 
and Narwana, and that he could take 
cognizance of such offences without 
commitment by a Magistrate and try 
it in accordance with the special pro¬ 
cedure, which he has followed in this 


^6 • 

It is conceded that on the aUega- 
ms for the prosecution in the 
fore us, the offence under Ss. 1ZG*J^ 
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224 and 332, Penal Code, were 
committed witliin the “railway lands'’ 
and tiie efore they were coveied by the 
Notihcalions, but it was argued that 
as the shot which killed Amar Nath 
was lired from a spot about 300 tect 
out'. i;!c the fencing, the appellant? 
could not be trijd under the special 
procedure laid down in tlie Notilicaiion 
for offences under Ss. 396. 302/149 
and 307/149. Obviously this argument 
has no force, so far as the oft'cnce 
under 396 is concerned as on the find¬ 
ing of the learned Sessions Judge, with 
which we are in complete agreement, 
the dacoity was committed in the rail¬ 
way train and Amar Nath expired at 
Narwana within tlie limits of the rail¬ 
way lands. As regards the offences un¬ 
der Ss. 302/149 and 307/149. it does 
not seem necessary to discuss this ques¬ 
tion, as in our view of the evidence, 
the convictions under these sections 
cannot be sustained. 

Dr. Nand Lai counsel for Achhar 
Singh raised another legal ob- 
jec'.i’^n that the lower Court 
could not take cognizance of the 
■offence of criminal conspiracy, punish¬ 
able under S. 120-B. Penal Code, with¬ 
out a complaint made by, or under 
the authority of, the Governor-Ccneral 
in Council or the Local Government, or 
the written consent to the initiation of 
the proceedings given by the Local 
Government or a District Magistrate 
du'y authori ed in this bcha’f. S. 196- 
A. Crin-inal P. C., however clearly pro¬ 
vides that no such complaint or consent 
in wridng is necessary where tlic ob¬ 
ject of the alleged conspiracy is^ to 
commit a cognbable offence, punish¬ 
able with death, transportalion, or ri¬ 
gorous imprisonment for a period of 
two years or unwards. In the present 
Case the accused persons wei'c charged 
with having entered into a criminal con¬ 
spiracy to 

“escape from lawful custody of th’ police, to rob 
theoi of tbeirarmH and to cause hurt and even 
death in prosecution of the aforesaid objects.” 

These offences are admittedly pun¬ 
ishable with death, transportation for 
life and rigorous imprisonment for two 
years. It follows therefore that the 
lower Court was fully empowered to 
take cognUance of the case without 
any complaipt made or consent in writ¬ 
ing given by, or under the authority 
of, the Governor-General in Council or 
the Local Government or any other 
officer. 

On the merits, it will be convenient 
to deal first with the offence under S. 
.224, Penal Code. As bas been stated 


already, all the nine accused had been 
undergoing punishmenls inp-iscd on 
them by Courts in the Punjab after 
regular trials, and by order of proper 
aulhority they were being transferred 
from the Andamans to the Central Jail 
Lahore, in charge of a po!i:e escort. 
They were thcclore in lawful custody, 
and it is admitted that they all es¬ 
caped from it without permission. There 
can be no doubt therefore that on these 
facts their guilt under S. 224, is fully 
established. 

The question on which there has been 
much argument before us is whether 
on the materials on the record the nine 
accused could be held to have entered 
into a criminal conspiracy, and if so 
with what object or objects. It is hard¬ 
ly necessary to point out that the es¬ 
sence of the offence of criminal con¬ 
spiracy is agreement between two o' 
more persons to commit an offence o: 
do any of the other acts mentioned in 
S. 120-A, Penal Code, in the manne 
described therein. This being so, it i. 
often difficult, if not impossible, to ob 
tain direct proof of the alleged agree 
ment between the various accused an' 
in most cases the question becomes a 
matter of inference: 

“deduced from acts of Ihe persons concerned 
done in pursu'^nce. of an apparent criminal pur* 
pos6 in common between tiiem: per Grose, J., 
in /?, V. Bri^nc (l)/* 

affirmed by the House of Lords in 
Mulcahy v. Rcr. (2). As observed by 
Erie, J.. in the well-known case of 
/?. V. Diiffield (3): 

“It does not happen mce in a thousand times 
when the offence of conspiracy is tried, that 
anybody comes before ilic jury fo. say tiiat l >0 
was present at the tioio when the parlttis did 
conspire together, arid when they agreed to 
carry out Iheir vrrrlawful purposes; that species 
of evidence in hardlv ever to be adduced before a 
jury; hut the unlawful conspiracy is to b* in¬ 
ferred from the conduct of tho parties; and if 
scvcril men are seen taUiog several step-^, all 
tending toward.^ one obvious purpose, and they 
are seen through a corjt nuod porlioti of time 
taking steps that lead to one ond, it is for the 
jury to say whether those persons had i ot com¬ 
bined togetbe’’ to bring about that end, which 
their conduct appears eo obviously adopted to 
eflectuate.” 

The question for determination there¬ 
fore is whether the prosecution have 
succeeded in establishing the facts ne¬ 
cessary for rai-ing the inference against 
some or all of the accused. It appears 
to have been suggested that the idea 
must have matured before the party 

1. 4 Ea«t 164. 

2. 3 H L .'f06. 

8 . 6 Cox 404. 
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must have mutured before the party 
reached Delhi, and tliat it was in pur¬ 
suance of this design that at Delhi the 
Sikh prisoners wanted separate ac¬ 
commodation, and on the railway plat¬ 
form when tlie prisoners were having 
their meals, Rattan Singh and some 
others recited a certain slogan condem¬ 
ning non-violence. In my opinion these 
facts, even if they be taken to have 
been established cannot have any bear¬ 
ing on the question before us. As has 
been stated already, from Calcutta to 
Delhi the Sikh and Mohamedan pri¬ 
soners had been accomodated in sepa¬ 
rate compartments, and at Delhi it was 
intended to put them all in one com¬ 
partment, and to this objection was rais¬ 
ed by the Sikhs on the ground that 
the Mohamedans would be smoking in 
the compartment and this would wound 
their religious susceptibilities. In my 
opinion, this demand might have been 
made quite innocently and does not es¬ 
tablish any criminal intention on the 
part of any of the Sikh prisoners. 
Moreover according to the case for the 
prosecution, the alleged conspiracy was 
not confined to the Sikhs alone, for one 
of the prisoners convicted under S. 
120-B is Mohammada. appellant, and 
it is in evidence that there were in the 
compartment five other Sikh prisoners 
who did not attempt to escape or beat 
the escort. The evidence as to Rattan 
Singh having uttered a slogan at the 
railway station at Delhi is meagre and 
conflicting and it cannot be held to 
have been definitely prov^ed that Rat¬ 
tan Singh or the other prisoners ac¬ 
tually recited the slogan. But even if 
they did, this circumstance is no indica¬ 
tion of their intention to commit any 
crime. Admittedly all the prisoners who 
were being brought from the Andamans 
had been convicted previously of seri¬ 
ous offences like murder and dacoity, 
and there was nothing extraordinary in 
their singing a song praising “violence” 
and condemning the “creed of non¬ 
violence.” We must therefore confine 
ourselves to the acts and conduct of 
the various accused persons shortly be¬ 
fore and after their escape and see 
if they lead to the inference that they 
were acting in agreement. 

The learned Sessions Judge has held 
—^and after a careful examination I 
have no doubt that his conclusion is 
correct—that the attack on the escort 
—in the railway train must have been 
the result of the concerted action on the 
part of the prisoners who escaped bet¬ 
ween Ghaso and Narwana. First of all 
we have the important fact that these 


prisoners kept awake till 1 o’clock, even 
though there was ample accomodation 
in the compartment for them to recline 
or sleep. Secondly, all ten of them got 
up suddenly and simultaneously and, 
taking full advantage of the fact they 
were not in handcuffs and the mem¬ 
bers of the escort were not on the 
alert, fell upon them and beat them. 
It is established beyond dispute that 
the head-constable received seven in¬ 
juries, and the eight other constables 
twenty-seven injuries on their persons 
on this occasion, three of them having 
been wounded on the head and caused 
to bleed profusely. It is also beyond 
question that the assailants succeeded 
in seizing from the escort four muskets, 
three bandoliers and two batons, and 
after some one of them had brought the 
train to a standstill by pulling the com¬ 
munication cord, aU ten of them es¬ 
caped. 

It was contended before us that 
the escort were not beaten by the nine 
accused, and it was suggested tliat what* 
really happened was that the members 
ot the escort had gone to sleep and 
the appellants taking advantage of their 
negligence quietly escaped, taking away 
the arms with a view to disable the 
escort from pursuing them, and that it 
was after they had alighted that the 
remaining fifteen prisoners who had re¬ 
mained in the compartment had a scuf¬ 
fle with the constables and caused them 
injuries. There is however not a 
scintilla of evidence on the record to 
support this suggestion and the circum¬ 
stances point unmistakably to the con¬ 
clusion that the injuries were inflicted 
by Rattan Singh and his nine associates 
just before their escape. It seems clear 
that the 'constables were not as vigilant 
as they should have been, and it is 
quite likely that some of them might 
have felt sleepy at the time, but it is 
impossible to believe that they ^ sur¬ 
rendered their arms and ammunition to 
the prisoners without a struggle, and I 
have no doubt that it was in this strug¬ 
gle that thev were injured. Again it 
is most significant that the four pri¬ 
soners who escaped to the right, name¬ 
ly, Bachan Singh, Punjab Singh, Ach- 
har Singh and Mohammada, remained 
together for a week until their arrest 
in R^uza Gawara near Dhnri, on the 
opjxisite border of the Patiala State. 
It is in evidence that on the day fol¬ 
lowing the escape Bachan Singh pur¬ 
chased a file from Khair Din (P. W. 
58) at Mauza Narwana, and apparenny 
it was with this file that ^ he cut_ the 
fetters of his three associates, pieces 
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whereof were recovered from the fields 
in the neighbourhood. On the night of 
29th April at about 1-30 a. m., these 
tour accused attempted to cross the ca¬ 
nal by the railway bridge near DauLat- 
pura, and when challenged stated that 
they were going to offer parshad at the 
Gurdwara at Malerkotla. The villagers, 
who were guarding the bridge, refused 
to allow them to go, whereupon one 
ot them fired at the guard, wounding 
P. Ws. Toti and Udhe Singh. They 
then went together towards Mauza Ga- 
wara, where they were arrested the^ next 
day. At the bridge two used cartridges 
(No. 104 bore), which have been 
proved to have been stolen from the 
escort, were recovered and at the time 
ot the arrest Bachan Singh was found 
in possession of the musket (Ex. P-3), 
which had been seized from Imam Din 
constable, and 38 live cartridges of the 
same bore. It is most important to note 
that according to the evidence of^ the 
members of the escort, Bachan Singh 
hao" snatched away the musket only, 
and the two bandoliers had been seized 
by Punjab Singh and Mohammada. 
These bandoliers contained 40 car¬ 
tridges, and apparently were handed 
over l>y Punjab Singh and Mohammada 
to Bachan Singh, after they had gone 
some distance from the place of es¬ 
cape. The only inference that can rea- 
sonably be drawn from these facts is 
that these four persons had been act¬ 
ing in concert throughout. 

The remaining six had, as stated al¬ 
ready, escaped to the left. It is in 
evidence, which there is no reason to 
disbelieve, that the search party was 
able to foUow the tracks of six men 
from the train to a distance of eleven 
miles, throughout which they appeared 
to have walked together. At a short dis* 
tance from the place of escape, a num¬ 
ber ot pieces of bar fetters were found 
early next morning. This indicates tliat 
some one of the prisoners must have 
had with him a file or some other 
instrument of like nature, and with it 
he must have helped to make the move¬ 
ment of his associates free, as soon as 
they had gonic a safe distance from the 
train. It is admitted by Swaran Singh 
that he was carrying concealed on his 
person a number of sovereigns, out of 
which he gave some to Rattan Singb 
in order to purchase food for them. 
They seem to have quarrelled over the 
return of this money and eventuaUy 
Rattan Singh shot at Swaran Singh in 
the leg. Rattan Singh himself had seiz¬ 
ed the musket (P. 4) only, but at the 
time of his death in Hosbiarpur district 


he was found in possession of eight 
cartridges (No. 104 bore) wliich were 
evidently taken from one of the bando¬ 
liers stolen by one of the other accused 
persons. 

In my opinion, all these facts lead 
to one conclusion and one only, that 
Rattan Singh and the nine accused had 
entered into a criminal conspiracy to 
forcibly seize from the police escort 
their arms and ammunition after beating 
them, and then to escape with the 
arms, and tliat they all acted in con¬ 
cert. I am however doubtful tliat from 
the facts, as established, it can be in¬ 
ferred with any degree of certainty, 
that it was one of the objects of the 
conspiracy to commit the offence of 
murder. The design appears to have 
been conceived and carried out in a 
very short time and I think that the 
idea wliich was predominant in the 
minds of the conspirators at the time 
was to snatch away the arms after beat¬ 
ing the escort and to escape, and that 
it is not safe to presume that there was 
an agreement between them to commit 
the offence of murder with the muskets 
which they intended to seize. I therefore 
hold that the nine accused entered in¬ 
to a criminal conspiracy, the object of 
which was to beat the policemen, to 
rob them of their arms and to escape. 

The next question for decision is 
whether the accused committed the' of¬ 
fence of dacoity and whether they have 
been rightly punished under S. 396, 
Penal Code. It has been shown above 
that ten persons, i. e., the nine ac¬ 
cused and Rattan Singh, conjointly stole 
arms and ammunition from the escort 
and in doing so, as well as in carry¬ 
ing away the stolen property, they vo¬ 
luntarily caused hurt to the constables. 
These acts clearly constitute the offence 
of “dacoity” as defined in S. 391, Pe¬ 
nal Code, and this was not seriously 
disputed by the learned counsel for the 
appellants. The evidence also establishes 
that as soon as the train was brought 
to a standstill and the ten prisoners 
had escaped, three members of the rail¬ 
way police guard, namely, Amar Natlv 
Kishen Chand and Sher Zaman, who 
were on duty with the train, got down 
immediately, Amar Nath and Kishan 
Chand going to the left and Sher Za¬ 
man to the right, and on hearing the 
Jingle of the fetters and seeing a num¬ 
ber of persons running away Amar 
Nath and Kishan Chand pursued the 
fugitives. They had gone about 100 
yards from the railway line when there 
was an exchange of shots between the 
pursuers and the pursued. Amar Nath 
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was hit ill the forchi^:l, fell down un- 
consci..iis. and died soon af.erwards: 
Kishen Cliand wa^ v, ou'ided in :hc thigh, 
bur L'iuvi\ed. There was some contro¬ 
versy belorc us whether Amar Nath 
was kided by the dacoits. It was ar^ 
gued for the defence that he was ac¬ 
cidently hit by a sliot fired by his 
companion Kashen Chand, but after 
hearing counsel at length, I have no 
hesitation in rejecting tins suggestion 
as w'holly unwarranted. There is ample 
evidence on the record to show that 
Amar Nath and Kishen Chand were 
both going abreast, that they had load¬ 
ed their muskets, and that they were 
about to fire in the same direction when 
one of the fugitives turned back, knelt 
and fired at them hitting Amar Nath 
on the forehead. Amar Nath 
fell down instantaneously and never re-' 
covered. The learned Sessions Judge 
has accepted tliis evidence as true and 
I have no doubt that his finding is cor¬ 
rect. The relative position of the two 
constables, the shape of the wound on 
the forehead of the victim, and the 
probabilities all justify tliis conclusion, 
whereas there is nothing whatsoever on 
the record to support the wild sug¬ 
gestion put forward by the defence. 

From what has been stated above, it 
is abundantly clear that all the dacoits 
are liable to the enhanced pujiishmcnt 
prescribed in. S. 396, Penal Code. All 
ten of them conjointly stole property 
in the railway train; in doing so they 
caused hurt to the members of the es¬ 
cort; and in attempting to carry away 
the stolen property, one of them mur¬ 
dered Amar Nath, within a very short 
time of their escape from the 
train in which they had com¬ 
mitted the dacoity. It is settled 
law that in such circumstances, 
the murder must be held to have been 
committed “in the commission of the da¬ 
coity’’ within the meaning of S. 396, 
and every one of the dacoits is liable 
to be punished with death, transpor¬ 
tation for life or rigorous imprisonment 
which may extend to ten years: Lashkar 
V. Emperor , (4), Karim Baklish v. 

Emperor (5>, Bandar v. Emperor (6) 
and Queen-Empress v. Tea (7). 

It was however suggested that as 
at the time when the fatal shot was 
fired both the assailant and the victim 
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were in the open space outside the 
railway fencing (see plan. Ex. P-Q), 
and therefore not in the territory over 
which jurisdiction had been ceded by 
the Patiala State to the B.i.ish Govern¬ 
ment, tlic offence must be held to have 
been commi'.ted outside British Indi^ 
and consequently the offenders could 
not be tried and punished under S. 
396. Penal Code, by the Sessions 
Judge, Karnal, without a proper ceru- 
ficate from the agent of the Governor- 
General (Punjab States) granted in ac¬ 
cordance with tne provisions of S. 188, 
Criminal P. C. After hearing counsel 
at length, I have^ no doubt that this 
argument is fallacious and is based on 
a misconception of the provisions^ of 
S. 396, Penal Code. In my opinion^ 
on the findings of fact recorded by the 
learned Sessions Judge \yhich I h^e 
upheld above, S. 188, Criminal P. C.^ 
was not applicable, and no certificate 
from the agent of the Governor-(^ne+ 
ral was necessary. It is conceded ^tnat 
the offence of “dacoity” was committed 
exclusively within the “railway lands 
—the escort were beaten in the tram; 
the arms and ammunition were seized 
by the prisoners wliile they \yere still 
in the compartment; and in domg these 
acts more than five were acting con¬ 
jointly. 

This being so, I have no doubt 
that the Courts in Brilish India haa 
jurisdiction to try the offenders, an^d 
impose on them the enhanced punish¬ 
ment prescribed in S. 396. An exam¬ 
ination of the relevant sections of the 
Indian Penal Code will sho%y tlmt the 
oiTence of dacoity is defined in b. oai 
and Ss. 395, 396 and 397 provide 

gradua ed penalties for the offence in ac¬ 
cordance with the gravity and serious¬ 
ness of the attendant orcumstances. it 
the dacoits are found guilty of simple 
dacoity they will be^ punished under 
S 395. If in a particular case, it is 
held that at the time of committing 
dacoity a deadly weapon was used, or 

grievious hurt caused, or an 
made to cause grievous hurt or death,, 
the punishment will be as provided m 
S *397 And if “in the commission 
of the dacoity,” one of five or more 
persons, who have conjomtly comrmt- 
ted the offence, commits murder, ev^ 
one of these persons is liable to w 
punished with death or the other penal¬ 
ties mentioned in S. 396. It seems_ to 
me that in all these cases, junsdicUoo 
to try the offence primarily vests in 
the Courts of the place where the da¬ 
coity was committed, though the^ 
ders may also be liable to be tried 
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one or other of the olTences by the Court 
within who^e jurisdiction the grievous 
hurt or death was caused. In this con¬ 
nection it is also important to note 
that in order to render the other cla- 
coits liable under S, 39S for the act 
of one of their associates it is not 
neccfsary that murder should have been 
witi ill the coniemphtion of a.l or some 
of them when the dacoi:y was planned, 
nor is it necessary that they should 
have actually taken part in, or abetted, 
its commission. Indeed they ma> not 
have been present at the scene of f^ur- 
der, or may not have known even tha 

murder was going to be. 

been, commi ted- But 
aU will be liable for enhanced punish 

ment. provided a person is in fact mur¬ 
dered by one of the 
gang “in the comnussion of the cla 

coity.’' 

It does not seem necessary to pur¬ 
sue this matter further, for in the case 
before us, we have the important fact, 

A thf> nosi'ivc Slid uiicontrs* 

S^ted evidence of Sultan Mohamad 
(P W 18) and Sher Zaman (P- • 

^5) rtat Amar Nath, though wounded 
^ii*cide the railway lands actually 
exi)i ed at the railway station, Narwana 
SKr the train, carrying him and .the 
other wounded P«sons Im ^ 

there, earned Sessions Judge 

^ thi Governor-General was not neces- 

sary. ir 

Before concluding tliis part of 
judgment I may ment^n tl m at 
commencement of . the . , 

Public Prosecutor actually 

r88"griminal''p.'’c‘:r (^e^p “s of the 
oancr-book). This document however is 
defec ive in all material particulars and 
we would have been const, ained to reject 
S as not being in accordance with the 
tow if we held that a certificate was 
necessary. It does not set out the title 
of the case correctly nor does it con¬ 
tain any other details of the alleged 
Clime for wl ich the agent was certifying 
that the offenders should be tried in 
Briish India. There is on the face 
of the document nothing to connect it 
with the case before the Court, nor 
was any evidence led at the trial to 
supply these defects. However in view 
of my anding that the present case ^ 

bv S. 188. Cnnunal F. 


the 

the 

bc- 

thc 


C., and no certificate was necessary, 
this question is of no practical impor*' 

taiicc. . ^ , f 

The learned Sessions Judge has fur¬ 
ther convLC'.ed Narain Singh, 

Singh, Sawaran Singh and Diwan Singh 
under Ss, 302/149, and 303, und Jo- 
wand Singh under S. 302/149, PeiiaJ 
Code, for being members of an un¬ 
lawful assembly, in prosecution of the 
common object of which Amar Nath 
was murdered. He has also convicted 
these five persons under S. 307/149, 
Penal Code, for b^ng members of aa 
unlawful assembly in prosecuiion of the 
common object of wl.i:h an attempt waji 
made to murder Kishen Cliand. In my 
opinion, both these convictions are un¬ 
justified and must be set aside. I have 
already held tliat the commission of 
murder was not one of the objects of 
the conspiracy, nor docs the evidence 
show that after their^ escape from the 
train the prisoners formed themselves 
into a new unlawful assembly in the 
furtherance of the common object of 
which offences under Ss. 302 and 307 
were committed. As has been shown 
above, the murder of Amar Nath and! 
the murderous assault on Kishen Cliand 
were made by one of the dacoits in 
the “commission of dacoity” and these 
facts have been taken into consideration 
in punishing all the surviving members 
of the gang under S. 396. Penal Code. 

I hold therefore tliat the convictions 
and sentences under the.=c sections ai-e 
bad and must be quashed. 

The learned Sessions Judge lias al¬ 
so convic.eJ the nine accused under S. 
332/149, I. P. C., for voluntarily caus¬ 
ing hurt to the police escort in the strug- 
g’e to sci^JC arms and ammuni.ion from 
them. This act however is one of the 
essential ingredients of the ofTence of 
dacoity for which the accuted have been 
sepaiatc'y convicted, and which convic¬ 
tion I have upheld. It has been very 
properly conceded by the learned Public 
Pro.ccutor that in view of the provi¬ 
sions of S. 71, Penal Code, the oUen- 
ders cannot be punished twice for this 
act. Accordingly the conviction under 
S. 332/149 must be set aside. 

The result of the foregoing discus¬ 
sion is that the eight appellants and De- 
wan Singh have been proved to have 
committed offences under Ss. 396, 224 
and 120-B, Penal Code, and arc li¬ 
able to be punished accordingly. 

With regard to the punislimcnt for 
the offence under S. 396, Penal Code,, 
it was contended by the learned Pub¬ 
lic Prosecutor that as seven of the ac¬ 
cused persons, viz., Bachati Singh, Sa- 
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waran Singh, Punjab Singh, Dewan 
Singh, Mohammada. Teja Singh and 
Narain Singh were under sentences of 
transportation for life, the only sen¬ 
tence, which it is open to the Court 
to impose on them is of death, and in 
support of this contention he referred 
us to S. 303, Penal Code. That sec- 
,tion however is expressly limited to the 
case of a person or persons, “who be- 
;ing under sentences of transportation 
I for life, commit murder,” and in my 
opinion, its operation cannot be en¬ 
larged in the manner suggested. I have 
no doubt that S. 303, Penal Code, 
has no application to the case of per¬ 
sons, (other than the actual murderer), 
who are liable to enhanced punishment 
for the act of one of their associates 
under the special provisions of S. 396, 
Penal Code. It is conceded that such 
persons cannot be said to have been 
convicted of “murder;” the offence of 
which they have been found guilty is 
“dacoity,” thot ' they are liable to 
enhanced punishment by reason of their 
complicity in a dacoity in the commis¬ 
sion of which one of the members of 
the gang had committed murder under 
S. 302. Admittedly the punishment to 
be imposed on them is not that pre¬ 
scribed in S. 302, but the punishment 
laid down in S. 396, under which the 
Court lias a much wider choice. I hold 
therefore that S. 303 has no applica¬ 
tion to this case and we are not bound 
to sentence every one of the accused 
persons to death. 

It has been stated already, that the 
shot which killed Amar Nath had been 
fired by Rattan Singh, who has him¬ 
self been killed since, in an encoun¬ 
ter with the police. Of his nine as¬ 
sociates, whose cases are before us, 
Sawaran Singh, Bachan Singh, Punjab 
Singh, Mohammada and Dewan Singh 
appear to have taken very prominent 
part in cormnitting the dacoity. Ac¬ 
cording to the evidence they seized the 
muskets and the bandoliers from^ the 
members of the escort, and inflicted 
the more serious of the injuries on 
Mubarik Hussain and the other con¬ 
stables. They all were under sentences 
of transportation for life for crimes 
committed previously and there are no 
extenuating circumstances whatever. In 
my opinion the learned Sessions Judge 
was fully justified in sentencing each of 
them to death under S. 396, Penal 
Code. Narain Singh, Achhar Singh and 
Teja Singh took part in the assault 
and beat ten constables but did not 
actually seize the arms, nor was any 
incriminating article found with them 


at the time of arrest. I think the ends 
of justice will be met by passing a 
sentence of transportation for life 
against each of them. 

The case of Jowand Singh however 
stands on a different footing. He was 
undergoing a sentence of transporta¬ 
tion for ten years in the Andamans and 
according to the police witnesses, he 
appears to have taken a much minor 
part in the assault in the train. No 
arm or ammunition was seized by, or 
recovered from him. In his case 1 
think that a sentence of rigorous im- 
pilsonment for ten years will be suffi¬ 
cient. 

In an earlier part of the judgment 
I have held that the nine accused had 
entered into a criminal conspiracy to 
beat the escort to rob them of their 
arms, and to escape. Their act in en¬ 
tering into such a conspiracy is per se 
an offence under the Indian Penal Code 
and they are liable to be convicted 
and punished for it under S. 120-B, 
even though the offences which liad 
foimed the object of the conspiracy 
were not committed at all. In the pre¬ 
sent case however the offences which 
constituted the object of the conspiracy 
were actually and in fact carried out 
vdthin a very short time, and indeed 
it is principally from these overt acts 
that we have been able to infer the 
existence of the conspiracy. For com¬ 
mitting these acts, the appellnts have 
been convicted and sentenced separate¬ 
ly. In these circumstances, I do not 
think a separate sentence for the of¬ 
fence under S. 120-B is called for: see 
Harsha Nath v. Khagendra Nath (8), 
Kali Das Basu v. Emperor (9), Bal- 
mokafid V. Emperor (10) and Abdul 
Salim V. Emperor (11). 

The offence under S. 224 stands 
however on a different footing. It is 
wholly independent and separate from 
dacoity and for this separate sentences 
must be imposed. For this offence the 
learned Sessions Judge has sentenced 
each of the appellants to rigorous im¬ 
prisonment for two years which is the 
maximum penalty prescribed in the sec¬ 
tion and I have no doubt that, in the 
peculiar circumstances of this case, this 
sentence is fully justified and must 
be upheld. 

For the foregoing reasons, I would 
accept these appeals to this extent: 


8 . (1916) 42 Cal 1153=16 Cr L J 9=26 IG 318. 

9. (1915) 33 IC 513=26 Cr L J 8.3. 

10 . (1915) 17 PR 1915 Cr=16 Cr L J 354=28 

I C 739. 

11. AIR 1922 Cal 107=69 IC U6=23 Cr L J 

667=49 Cal 673. 



1933 


Amrit LAXi V. Empeeob (Coldstream, J.) 


Lahore 987 


that I would set aside the convictions 
and sentences of the various appellants 
under Ss. 302/149, 303, 302/149, 307/ 
149, 332/149 and 120-B. Penal Code, 
but I would uphold their convictions 
under Ss. 396 and 224 and wuuid 
sentence them as follows: 

(A) (1) Bachan Singh, Swaran 

Singh, Punjab Singh, Diwan Singh ^d 
Mohammada to death under S. 39o, 
Penal Code: (2) Achhar Singh, Narzan 
Singh and Tcja Singh to trai^portation 
i for life under S. 396, Penal Code; (3) 
Towand Singh to rigorous imprisoiinient 
for ten years under S. 396, Penal 
Code; and (B) All the nine accused 
to rigorous imprisonment for two years 
under S. 224. Penal Code. 

The sentences under Ss. 39b 
224, Indian Penal Code, againsr 
Achhar Singh, Nar^n Singh 
run concurrently and shall 
the expiry of the sentences ^luch the> 
were already undergoing at the time of 
their escape from the train. 

Monroe, J- —I agree. 

^ g_ Order accordingly. 
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Abdul Qadir, J- 
on difference betxveen 
Coldstream and Jai Lal, JJ. 

Amrit I/aZ—Appellant. 

Emperor—Opposite Party. 

Criminal Appeal No. 621 of 
Decided on 2nd June 
Addl Sees. Ja^go. 

TU^-Vrld" bT's'^eV-Crl^in:? p'c.'( l'89«), 

Where the accused in a conversation with the 
•remanding Magistrate stated to the Magistrate 
f nolice wanted him to turn approver ; 
Jhathlj h^ad dvea true facta to the police ; that 
le was in faerguU and that he had told the 
police where he had sold the stolen property : 

^ Held : Per Coldstream, J.—A confession, by 
the accused to a Magistrate can be proved if it is 
Dot improperly induced and the fact that the 
accused made it under the hope of getting a par¬ 
don does not render it inadmissible, and the fact 
that it was lecorded without taking the precau¬ 
tions required by S. 164. Criminal P. C.. will not 
compel its exclusion, but under the circumstances 
there was no such confession in the case. All 
that was said to the Magistrate was that the ac¬ 
cused bad made disclosures to the police on the 
promiEe of pardon : A I R 1938 Lah 716, Ref. 

^ ^ LP 989 C 1,21 

(b) Criminal P. C. (1898), S. 162—List of 
stolon things given to supplement first in¬ 
formation report U admissible and can be 


referred to under S, 158 and proved under 
S. 159 — Evidence Act (1872), Ss. 158 and 
159. 

Per Coldstream, J. —A list of the stolen things 
given to supplement the first information report 
is admissible and can be referred to under S. 158 
and proved under S. 159, Evidence Act. The 
fact that a copy of such a list had been given to 
the police would not affect the admissibility of 
the informant’s list : AIR 1925 Cal 959; AIR 
1929 Cal 448 and AIR 1931 Oudh 83, Ref. 

LP 990 C 1] 

(c) Evidence Act (1872), S. 114 (b) Ap¬ 
prover’s evidence which is changing in met^ 
rial particulars on different occasions should 
not be believed—Criminal Trial. 

Where the only real evidence in a case was 
that of an approver and his description on one 
occasioo of the persons who took actual pan in 
the theft difiered from that given on another 

occasion : 

Held : Per Abdul Qadir, J. — His testimony 

cannot be held to ba reliable or convincing. 

[P 9.16 C 2] 

(d) Penal Code (1860), S. 411 — Sale of 
ornaments after more then a month after 
Ibeft does not in itself lead to inference that 
they were proceeds of theft. 

Per Abdul Qadir, J.—It will not be safe to draw 
the inference that certain ornaments are the pro¬ 
ceeds of a burglary from the mere fact that they 
were sold by the accused more than a month 
after a theft. 997 C l] 

Shiv Ram Saiuhney and Ram Lal for 
Appellant. 

D. C. Rain —for Respondent. 

Coldstream. J. —On the night of 
the 24th June 1930 the house of Mo¬ 
han Ram a money lender in Dera (Shazi 
Khan (who was absent at the time) 
was broken into and many ornaments 
were stolen. The crime was reported 
next morning by Mohan Ram’s son 
Ram Kishen who mentioned that ^ a 
trunk containing ornaments belonging 
to his father and a box confining orna¬ 
ments deposited in pawn with him had 
disappeared. Lists would be given later. 
The police investigation was infructuous 
and the case was “struck off". On the 
night of the 15th November the house 
was again broken into and during the 
course of investigation a clue was 
discovered to the identity of the per¬ 
sons who had committed the burglary 
of the 24th June with the result that 
five men, Amrit Lal (a Sub Inspector 
of Police), Mohammad Ayub his order¬ 
ly, Ahmad his servant, Massu and Nura 
were sent up for trial charged under 
Ss. 457 and 380 read with S. 149, 
Indian Penal Code the principal wit¬ 
ness being Daulat Ram, another ser¬ 
vant of Amrit Lal, who was alleged 
to have been party to the crime and 
had been granted a pardon and turned 
approver. The proceedings began in 
Dera Ghazi Khan district but the trial 
was by the Additional Sessions Judge 
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of ?.Iul;an. Tlie learned Judjre- 
licld that tlic approver’s story incul- 
a!l t'.c ac.:U'Cd was sa:iifa''?ori]y 
corroborated by iiiclepcn’eat cvi.Ience 
a.eains: Am: it Lai aloiic. Acqui liag the 
o ers, lie sente tcctl Amrii Lai to four 
ycara’ rigorous i np;i'Onment under S. 
411, Indian Penal Cole, diimis-ing the 
cha:-ge undcr_ S. 417. .‘\mrit Lai has 
api-'calcd against this conviction and 
judgerrent (No. 621 of 1932) and we 
have also before us an appeal on be¬ 
half of the Crown against his acquittal 
on a charge under S. 457, Indian Penal 
Code, with a prayer for enhancement 
of his sentence under this section (No. 
918 of 1932). The learned Judge has 
also brought it to the notice of this 
Court that the sentence passed by him 
is in excess of the maximum permitted 
by S. 411, Indian Penal Code. This 
judgment will dispose of this reference 
as well as the two appeals. 

We have heard counsel for the ap¬ 
pellant and on behalf of the Crown, 
and have read and considered the evi¬ 
dence in the light of their arguments 
and cri icisms. To corroborate the 
testimony of the approver, the Crown 
produced evidence to prove the fol¬ 
lowing circumstances:- 

(1) When the police took into cus¬ 
tody his servant Ahmad, Amrit Lai had 
made strenuous cfTorts to procure his 
release. (2) Ac ing on information given 
by .Amiit Lai the P.)lije discovered that 
he had sold a plumber of ornaments to 
Gobind Ram, a saraf of Bhera, doing 
business at Rawalpindi on the 30th July 
1930. Tl'.e approver’s evidence was that 
Amrit Lai told hin that he had sold 
the ornaments at Rawaii'.indi. (3,) On 
3rd December 1930 a ring (Ex. P-3) 
was recovered from Saruar Begam the 
mother of Nagina a Multan prostitute 
with whom Am; it Lai had been openly 
associating both in Multan and Dera 
Ghazi Khan and with whom he was ad¬ 
mittedly very much in love. It is not 
disputed tliat tiie ring was given by 
Amrit Lai to Sardar Begam. The pro¬ 
secution alleged that it was part of the 
stolen property while Amrit Lai de¬ 
clared it belonged to him. (4) On 3rd 
August Amrit Lai paid Rs. 396 to 
Radha Kishen Gogia to whom he was 
indebted. The fact of this payment is 
not disputed. (5) Amrit Lai, Daulat 
Ram and Mohammad Ayub had been 
seen together on the night of the theft. 
(6) Amrit Lai had been produced be¬ 
fore M. Tassaduq Husain City Magis¬ 
trate for the purpose of a remand on 
the .2nd December 1930, At the trial 
M. Tassaduq Husain was called as a 


defence witness to support the ^ con¬ 
tention that Rai Sahib Shiv Sahai, Ins¬ 
pector of Police, Amrit Lai’s superior 
officer, was at enmi.y with Amrit Lai, 
being his rival for the affections of 
the prostitute Nagina. In cross exa¬ 
mination M. Tassaduq Husain stated 
that before he ordered the remand he 
had a conversation with Amrit Lai in 
the course of which Amrit Lai told him 
that the police wanted him to turn ap¬ 
prover, that he had given the true facts 
to the police in writing, that he was 
in fact guilty, and that he had told 
the police where he had sold the stolen 
property. The prosecution contended 
that this was an independent confession 
to the Magistrate admissible in evi¬ 
dence. 

The learned Sessions Judge held 
tliat Amrit Lai’s efTorts made personal¬ 
ly and in writing to secure his ser¬ 
vant’s release from custody did not con¬ 
necting personally with the offence. 
It was alleged tliat in rnaking them^ he 
had expressed a fear tliat Ahmad might 
turn “traitor”. This allegation the Ses¬ 
sions Judge was not prepared to be- 

lieve. . , . 

The learned Sessions Judge dismis¬ 
sed as unsatisfactory the evidence of 
the chance witnesses and rejected as 
inadmissible the evidence of the al¬ 
leged confession to M. Tassaduq Hu¬ 
sain, ci:ing as authority-^l/Za/t Dadv. 
Emperor (1). He has, however, in ag¬ 
reement with the unanimous opinion of 
the assessors (who held all the ac¬ 
cused guilty) found it established be¬ 
yond any doubt that the articles sold 
by Amrit Lai at Rawalpindi were part 
of the stolen property and that Amrit 
Lai’s story that he sold them on behalf 
of the defence witness Ram Asra Mai 
of Bhera (D. W. 7) to whom they be¬ 
longed was false. He has also held it 
proved that the ring Ex. P/3 was part 
of the stolen property, disbelieving the 
defence evidence that it belongea to 
Am:it Lai. Further he has found tr^t 
the payment of Rs. 396 to Radha Ki- 
shen Gogia corroborates the prosecu¬ 
tion story. It is on these findings that 
the appellant has been convicted. 

For the appellant it is argued cefore 
us that these findings are not justified 
by the evidence which is clearly fab¬ 
ricated so far as it relates to the list 
of property given by Mohan Ram’s son 
to the police after the theft had been 
reported and the list of pawned pro¬ 
perty submitted subsequently by Mohan 
Ram and so far as it relates to the 
identity of the ring P/3. As regards th e 

1 . (1931) I3i }. 0 57=3a Or L J 377. 
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Sale of ornaments at Rawalpindi coun¬ 
sel contends that the prosecution have 
failed to prove their identity with the 
stolen articles, the lists mentioned be¬ 
ing forged and not admissible in evi¬ 
dence and the entries in Gobind Ram's 
bahi not tallying with any reliable evi¬ 
dence as to what the stolen ornaments 
were (the ornaments themselves have 
disappeared. It is not shown what Go- 
ind Ram did with them); while, on 
the other hand, the defence evidence 
proves that the ornamients belonged to 
Ram Asra Mai. It is aho contended 
that the ring P/3 is proved to have been 
given to Amrit Lal by Dr. Mohindar 
Lal to whose daughter Amrit Lal was 
engaged to be married in 1927. As re¬ 
gards the payment of Rs. 396 to Radha 
Kishen it is admitted tnat Amrit Lal 
belongs to a wealthy family and that he 
had in 1929 cashed a cheque for Rs. 
600. 

In reply counsel for the Crown re¬ 
lies not only on the evidence accepted 
by the lower Court but al50 on the 
alleged confession to M. Ta'addak Hua- 
sain which he asserts was wrongly ex¬ 
cluded as inadmissible. The evidence 
of the chance witnesses who say they 
■saw the appellant and other accused to¬ 
gether is of a worthless kind and was 
rightly rejected, and counsel for the 
Crown has not asked us to take_ it into 
■consideration. I also agree with the 
learned Sessions Judge in ^ attaching 
special significance to t'le evidence re¬ 
lating to Amrit Lai’s efforts to release 
Ahmad from custody. It is possible that 
Amrit Lall did express his fear that 
Ahmad might lurn^ “traitor” buul is docs 
not necessarily point to his guilt in this 
case. From letter of 11th November 
written by him to R. S. ShW Sahav 
district Inspector of Police it is clear 
that he had a fancied or real grievance 
of a serious nature against that officer 
The grievance according to the defence 
story related to Nagina whose dances 
R. S. Shiv Sahai used to attend with 
-Amrit Lal. 

As regards the alleged confession, 
if there was an independent confession 
to M. Tasaddak Hussain (D. W. 1), 
1 have no ^ubt that it was open to 
the prosecution to prove it, there being 
no suggestion that it was improperly 
l?ttdpced, No doubt Amrit Lal hoped for 
a pardon but ^hxs part ^one would 
not rento the-confession inadmissible. 
Nor will Ae^fact th^t,it >as not re¬ 
corded with the pre^saputioiis reotiired bv 
S. 164, Critni^i^duxa gode 
pel its exclusion inr 
alleged. This has been, d^^ea 


accused 
on this 


by the recent Full Bench ruling in 
AbdnUah v. Crown (2). But I am not 
satisfied tljat Amrit Lal said any more 
than that he had made disclosures to 
the police on the promise of pardon. 
Had there really been a confession, it 
would surely have been put in evidence 
by the Crown. A police officer P. W. 
8, Asa Nand, was present at the con¬ 
versation. This officer was a prosecu¬ 
tion witness (P. W. 18) but was not 
questioned about any confession. M. 
Tasaddak Hussain was not called by 
the prosecution. The affidavits filed with 
and in reply to Amrit Lai’s application 
for transfer of the trial from Dera 
Ghazi Khan to Mulian show that Amrit 
Lai’s brotliers had given evidence 
against M. Tesaddak Hussain 
in a departmental enquiry and 
that M. Tasaddak Hussain Irad been 
of enmity towards Amrit Lal 
account. The evidence of the 
confession is not free from suspicion 
and I do not rely on it. 

The admitted payment of Rs. '396 
to Radha Kishen is suspicious but does 
not by itself clearly connect Amrit Lal 
with the theft, having regard to the fact 
that it is not proved that Amrit 1^1 
was in straitened circumstances. The 
account with Radlia Kishen shows that 
the latter acted as .Amrit Lai’s banker, 
Amrit Lal admittedly belongs to a 
wealthy family. As regards the source 
from which lie obtained the Rs. 396, 
lie attemjHed to call evidence by the 
issue of inte.rogatories to which, how¬ 
ever, no reply was received in lime 
to be used. All that can be said of 
this payment is that it proves that after 
Amrit Lal returned from Rawalpindi 
he had a considerable sum of ready 
money at his disposal, which is a fact 
consistent with^ the approver’s story 
There remains only the question 
whether the ring given to Sardar Be- 
gam and the ornaments sold at Rawal¬ 
pindi are proved to have been part of 
the stolen property. 

Here it is necessary to examine the 
three lists T/1, T/2 and T/3. Accord¬ 
ing to Ram Kishen (Mohan Ram’s son), 
the list T/1 was dictated to him by 
his mother and he prepared the dupli¬ 
cate list T/2. The list T/1 was given 
to the police after he liad reported the 
theft. T/2 was produced in the Com¬ 
mitting Magistrate’s Court. The Ust T-3 
(list of property pawned) was given by 
Mohan Ram to the police on the 26tli 
June, Mohan Bai, Ram Kishen’s mother 
(P. W. 17) in giving evidence says no- 

^ A 1 B 1988 Iiab 716=^1983 Or 0 00 a=U Lah 
230. 


990 Lahore Ambit Lal v. Empehob (Coldstream, J.) 1933 

tiling about the duplicate list. In cross- emphasis is laid on her statement in' 


examination it was elicited that m the 
Committing Magistrate’s Court she had 
stated that the list of stolen property 
was dictated by her to the police. Tlie 
truth seems to be that when the in¬ 
vestigating othcer Bakhshi Ram Lub- 
haya (P. W. 18) went to the house 
before recording any statement other 
than the first report, a list was made 
out by Mohan Bai and her son and 
given to liim. It is contended by Am- 
rit Lai’s counsel tliat a list so given 
must be excluded from the evidence, 
being a statement made to the police. 
He relics on two Calcutta rulings yi. 
]/. /?. 1925 Ca/. 959 and A. /. /?. 

11929 C^/. 448. A list given to imple- 
!ment and complete the first report is 
certainly admissible as was held in 
Aufar V. Emperor fS), and Emperor v. 
Narain (4). No doubt there may be 
cases where a description of property 
given during police investigation can¬ 
not be proved in view of the provi¬ 
sions of S. 162, Criminal P. C. 
But a list might be made for the 
informant’s benefit shortly after 

the crime which could certainly be re¬ 
ferred to under S. 158 and proved un- 
I der S. 159 of the Indian Evidence 
]Act. The fart that a copy of such a 
list had been givrn to the police would 
not affect the admissibility of the in¬ 
formant’s list. As regards the list T-2, 
it was clearly not written vdth the same 
pen and ink as T-1, as Ram Kishen 
says it was, and I think it probable 
that T-2 was prepared to overcome any 
possible obiection to the admission in 
cvidcnc'^ of T-1 in view of the rul¬ 
ings referred to above. As to Ex. T-3. 
it is obviously a supplement to the first 
information renort which couM only be 
made by Mohan Ram as made clear in 
the first renort Pself. 

It is argued that the^ list T-1 is 
highly susnicious. There is no sugges¬ 
tion that Mohan Ram had any list of 
his ornaments and T think that the 
omission to produce it and refer to it 
raises the nresumotion that he had done. 
Mohan Bai is illiterate (does not ^write 
her name) and she dictated the list to 
her sort. The list contains not only 
a de~c”iotion of each article and its 
value but also its weight. It is conten¬ 
der! that it could not have been pos¬ 
sible for Mohan Bai to recollect the 
weights and value of each article and 

3. A IB 19.31 Ou«1h 74=1931 Or 0 130=126 
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cross-examination that she could not 
say wliat the weight of the ring (alleged 
to be P. 3) referred to in T-1 where 
it is described as weighing about ,5^ 
mashas and worth Rs. 8. The ring 
weighs 5j mashas. But Mohan Bai was 
not asked in cross-examination to say 
how she had previously remembered the 
approximate weight of each stolen artir 
cle and I do not see anything very re¬ 
markable in an Indian lady’s being able 
to state the approximate weight of her 
own golden ornaments. We are asked to 
believe that this list Ex. T-1 was frau¬ 
dulently substituted by the poUce' for 
the one dictated by Mohan Bai to her 
son at a late stage of the investiga¬ 
tion after it was known what kind of 
ornaments had been sold by Amrit Lal 
at Rawalpindi. Now had any such dis¬ 
honest fabrication taken place surely 
care would have been taken to make 
the descriptions gpven to correspond 
more closely and clearly with those in 
Gobind Ram’s books. Such close cor¬ 
respondence would have avoided the use 
of approver’s evidence to establish the 
charge against Amrit Lal. I have no 
doubt that Mohan Bai when she said 
she could not tell the weight of the ring 
P-3, meant that she could not say exa¬ 
ctly what it weighed. She had already 
stated its weight to be approximately 
mashas. Mohan Ram also could not 
say what the ring weighed, but it was 
not his. I believe that the list Ex. P. 
T-1 is the list dictated after the theft 
was reported and Ex. P. T-3 the list 
given by Mohan Ram. 

The ring included in the list is des¬ 
cribed as having a white stone. This 
ring Ex. P-3 has a poor greenish white 
gem and is such as could be easily 
identified with certainty by anyone who 
had handled it. The question is sim¬ 
ply whether the evidence' of Ram Kishen 
Mohan Ram and Mohan Bai is to be 
believed when they identify it as having 
belonged to Mohan Bai. (After examin¬ 
ing the evidence, the judgment proreed- 
cd).'I do not believe the defence evidence 
about the ring. At the same time the 
prosecution evidence relating to it is 
not wholly convincing, and I am doubt¬ 
ful whether it was the ring stolen from 
Mohan Bai. It is not probable that 
Amrit Lal wore ooenly a stolen ring 
shortly after the theft. 

The greater part of the counsel’s ar¬ 
guments have centred round the evi¬ 
dence relating to the ornaments sold at 
Rawa’nindi. The learned Additional Ses¬ 
sions Judge has dealt very fully and 

# 
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carefully with this part of the evidence 
at pp. 6 to 18 oi his judgment which 
shows tliat the arguments addressed to 
him were similar to those 
put forward before us. I do 
not tliink it necessary to discuss 
the evidence in detail here. The en¬ 
tries in Gobiiid Ram’s book, even if 
they corresponded much more closely 
with the description in the list than 
they do. would not establish beyond 
possibility of error the identity of the 
goods sold and the goods stolen, but, 
as the learned Additional Judge points 
out, some of the goods reported stolen 
could be described as they are des¬ 
cribed in Gobind Ram’s book. It is 
just because in the absence of the or¬ 
naments themselves, their identity can¬ 
not be conclusively prov'ed that the pro¬ 
secution have had to rely upon the ap¬ 
prover, putting forward the evidence 
that similar gold ornaments were sold 
by the appellant shortly after the theft 
as strong corroboration ofDaulat Ram’s 
statement that Amrit Lai shared in the 
loot nrocured by the thieves from Mo¬ 
han Ram’s house. 

I have carefullv considered the de¬ 
fence evidence relating to the sale of 
the ^ornaments in the light of counsel’s 
criTrism and am perfectly satisfied for 
the reasons given in the uidgment of 
the lower Court that it is wholly false. 
The ornaments were sold by Amrit Lai 
as his own. 

Put+ing aside all possible doubtfu) 
evi'^e^'ce we have established beyond 
doubt the following facts 

Geld ornaments such as bracelets and 
necklaces were stolen from Mohan 
Ram’s house on the night of the 24tb 
Tune- On the 1st December Amrit Lai 
informed the police CS. Gopal Singh) 
that he had sold some ornaments at 
Rawalpindi through a saraf with six 
fingers. This led immediately to the 
discovering of Gobind Ram as the man 
to whom gold ornaments such as brace¬ 
lets and neck'^aces similar to some of 
those stolen had been sold by Amrit 
LaL It has been brought out very clear¬ 
ly in cross-examination of Daulat Ram 
by defence counsel that Daulat Ram 
had accused Amrit Lai as a receiver 
of some of the stolen property in hi« 
statement to the police. (The rross- 
e^arninafion of Daulat Ram was direct¬ 
ed enCTjpe*ically upon discrepancies be¬ 
tween his first and his subsequent state¬ 
ments in regard to the exact part taken 
by Amrit Lai in the offence). To meet 
the case against him Amrit Lai pro¬ 
duced evidence which is certainly fasle 
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in order to prove that the ornuiiienu 

sola at Kavvaipiiiui beliunged to aiioiiicr 

perbou and were not i^uid by iinu ab 

nib. 

XJiesc circumstances and Amrit Lai's 
conduct must lead, m my opinion ir- 
rebisdoly, to the conclusion tnat tne or- 
nanienls sold by Amrit Lai were part 
ol tne properly looted trom ivionaii 
Ram’s house, as tne learned AdcUuonai 
Sessions J udge, in agreement with the 
assessors, had decidea, 

As regards the evidence of Daulat 
Ram tnere is no reason to regaid it 
either as more or as less reiiauie than 
that ot any other approver, wiiich can¬ 
not safely be relied upon witiiout hi- 
dependent corroboration. 

^niit Lai denied before the Sessions 
Judge that Dauiac Ram was in ids ser¬ 
vice. Lids deidai was false; he refuseej 
to ,make a statement about this before’ the 
CoiT^uing Magistiaie. He alleged no 
enmity between nim and Daulat Ram. 
In the Commitiing Magistrate s Court, 
wlrde denying that he liad conspired 
With the approver and the other accused 
and committed burglary he refused to 
answer the question whether he had re¬ 
ceived or sold the stolen ornaments and 
said nothing about anyone’s enmity to¬ 
wards 1dm. At the trial he declared that 
he had been falsely accused by R. S 
Shiv Sahai and L. Kundan Lai pro¬ 
secuting inspector of police who were 
fast friends. R. S. Sldv Sahai was. he 
declared, jealous of him because of his 
success with Nagina and had threatened 
to have him transferred. Amrit Lai’s 
relative , a barrister, had appeared 
against Ghulam Ghaus Sub-Inspector 
in a case at Jhang and Bakhshi Ran> 
Labhaya Sub-Inspector at the City 
Police Station disliked him because he 
had submitted diaries direct to the Sup¬ 
erintendent of Police. 

Much has been made by the defence 
counsel of the fact that when his first 
statement was taken by the police 
Daulat Ram omitted to mention many 
of the facts to which he subsequently 
deposed. The great majority of these 
omissions are not contradictions or in¬ 
consistent with his evidence and I fail 
to understand how the learned Magis¬ 
trate allowed them to be made use of 
under S. 162 of the Procedure Code 
but in any case there is no reason for 
assuming that Daulat Ram told the 
whole truth from the beginning before 
he was sure of a pardon. He says that 
he made partly true and partly false 
statement to the police and this is ex- 
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actly what one would expect of a man 
in the ciiCumstances. 

Lala Kunclal Lai P. W. 6 declares 
that he never had any unpleasaatacss 
with Am;it Lai but treated him as his 
brother and the letter Kx. P. K E E Iv 
E written lo him by Amrit Lai on 20th 
November 1930 shows that Amrit La) 
was on very friendly and confidential 
terms with him {he calls liim dear and 
respected Bluipa i). 

The letter to R. S. Shiv Sahai writ¬ 
ten by Amrit Lai on lllh November 
1930 certainly proves that he had a 
grievance, real or imaginary, against 
the Rai Sa’nib, who is accused in it 
(untruly according to the Rai Sahib) 
of having abused him. But the Rai 
Sahib (P. W. 7) dcc’arcs that Amrit 
Lai had received certificates of good 
work on his recommendation. It ^ is 
curious that no questions about Nagina 
were put to the Rai Sahib, the only 
evidence in support of the allegation of 
his jealousy on her account being that 
of the prostitute herself who, the evi¬ 
dence shows, had been greatly profited 
by licr ho’d over Amrit Lai (Ex. P. B 
B B) who was madly in love with her 
(Ex. P. C C C). 

Bakhshi Ram Labhaya (P. W. 18) 
was not ques'ioned about his alleged 
enmitv towards Amrit Lai. The evi¬ 
dence’of R. S. Shiv Sahai is that Ram 
Labhava was not on bad tc'-ms with 
Amrit Lai although thc’-e had been a 
dispute between them over the sub¬ 
mission of rc'^o^'ts bv Am'-it Lai direct 
to the Supe"intondent of Police. 

Against Sardar Sahib Gopal Singh 
(P. W. 9), the Deputy Supcrinieudenr 
who recorded Amrit Lai’s statement on 
the 1st of December and arrested him, 
there is not even the allegation of hos¬ 
tility. That the whole of the case against 
the appellant is the outcome of a des¬ 
picable conspi acy between all the local 
Police and Daulat Ram to get hirn 
into trouble because R- S. Shiv Sahai 
was jca'ous of him is inconceivable. 

I believe that the approver’s story 
that Amrit Lai dishonestly received part 
of the proceeds of the burglary is true. 
For the conviction of Amrit Lai esta¬ 
blished prac i'e requi^-es no more than 
that this part of Daulat Ram’s story 
should be corroborated bv independent 
•evidence which tends to implicate him 
personally: see R. v. Baskerville (5) 
followed in Barkat Ali’s case A. I. 
'R. 1927 Lah. 581 at p. 589 . _ 
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The fact which I find established that 
Amrit Lai sold part of the stolen orna¬ 
ments soon af.er tne theft is undoubted¬ 
ly sufficient corroborad n of the ap¬ 
prover. 1 wou.d accordingly maintain 
the conviction and dismiss Amrit Lai’s 
appeal against his conviction. Amrit 
Lai might have been convicted under 
S. 457, 1. P. C.,' and I would have 
upheld a heavier sentence but in view 
of the fact that a sentence of three 
years’ rigorous imprisonment and fine 
of Rs. 500 is a substantial punishment 
and having regard to the result which 
a conviction must involve in the case 
of the appellant I do n-ot^ think it ne¬ 
cessary to alter the conviction to one 
under S. 457 in order to maintain the 
sentence of four years’ rigorous iryi- 
prisonment pas-ed. or to enhance it. 

I would accordingly dismiss the peti¬ 
tion submit‘ed on behalf of the Crown 
and aPer tfie sentence of imprisonment 
to one of three years’ rigorous impri¬ 
sonment, the maximum permitted by 
S. 411. L P. C., as proposed in the 
reference made by the lower Court. 

Jai Lr.l J .—In my opinion, this ap¬ 
peal should be accep‘ed and the ap¬ 
pellant acouitted of the charge on which 
he was tned. Most of the prosecution 
evide^'ce led a'^ainst him has been re- 
jec‘ed as unreliab’e by the Additional 
Sess'ons Judge, and also bv my learned 
l>'*othe’'. T^'e only evi'^ence on which 
the convi^'tion is sought to be based 
now is the tes'imony of the approver 
and t^e sale by the annellant at Ra- 
wnlriodi of the aMeged stolen n’-onerty. 
Mv Vanned b*'other diffe'ing from me 
Addi'ional Sessions Judge, is of opi- 
n'on that the recove’*v of the ring f’*om 
Mt. Sarda^ Begam should not be treat¬ 
ed as evidonre a'^ainst the appellant. 
Tn mv oni^ion this v’<*w is correct. 

rli'im bv the comn''amants that the 
ring is their nrone''tv is obviously un- 
t’-ue. It is aPeged that this ring was 
P’-e'ented to Mt. Mohan Bai at the ♦ime 
of her marriage 35 yea’*s ago. The 
make of the ring is such P'at it is 
difficult to beMeve her, as this pattern 
of the ring could not have been in 
fasHon in peaces Tike Dera Ghazi Khan 
at that time and the fact that the ap¬ 
pellant is proved to ha^m he^n wearing 
it onenlv after the theft falsifies the 
claim of the complainants. Moreover 
there is the evidence of prosecution 
witnesses f^-om which it anneal's that be¬ 
fore the theft the acoused was s^n m 
possession of the ring. The evidence 
<*f Dr. Mohindar Lai Sayal, a gentle* 
naan whose veracify is hot open to aOV 
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reasonable doubt in this case is that he 
.gave the ring iu question to Amrit Lai. 
At the time when he gave this evi¬ 
dence the betrothal of liis daughter with 
Amrit Lai had been broken off. He had 
therefore no reason to favour the ac¬ 
cused. I consider therefore that the ring 
'has clearly been proved not to be part 
*of the stolen property. 

As to the oraanieilts sold in Rawal¬ 
pindi the Usts, Exs. P-T-1 and P- J- 
2 are palpable fabrications. Ram Ki- 
•shan says that these two lists were Pre¬ 
pared at the same time and with the 
same ink and pen. Even a casual ob¬ 
servation will show that this is untrue. 
'They are supposed to have been ^dic¬ 
tated by Mt. Mohan Bai and it is 
curious 'that the weights of the orna¬ 
ments, almost exact, have been mention¬ 
ed therein. The Usts were not dicta¬ 
ted from anv record but from memory. 
It is impossible to believe that Mt. Mo¬ 
han Bai, an illiterate woman of this 
-class, would remember not only the 
exact weights but also the values of the 
ornaments stolen. I feel no douu>t that 
•these lists were prepared after the cie- 
•scription of the ornaments had been 
obtained by the investigating agency 
from Rawalpindi and ^it A%as m 
order to make the description of the 
ornaments given in the books 
goldsmiths at Rawalpindi 
the statement of the complainants that 
thesr two lists were orepared and it is 
significant that the ring which has not 
lieen found to be stolen properp^ is 
described in these hsts with remarkable 

exactitude. , 

In order however to conceal a sla¬ 
vish copy of the Rawalpindi list an at¬ 
tempt has been made to describe the 
ornaments by different names in some 
instances and thus 

sons concerned liave fallen into a trap 
appears from the evidence of the 
goldsmith of Rawalpindi that ^he de- 
«rrit>*ions do not correspond. I have 
twefore no doubt that these two lists 
Se fSric^tions. Mt. Mohan Bai says 

t^t she dictated the 

vet she has not been able to ^et^t 

it. She was unable to 

of the ring when cross-examined though 
. .-she had given the exact weight and des¬ 
cription in the list. The pros^uuon did 
. not even her to rei^t the list of 
■ornaments stolen. The l^t. Ex. P-^- 
1 was read to her and she stated that 
it was correct but apart from the lists 
there is .no evidence as to the desen]^- 
tion of the stolen property. In my opi¬ 
nion therefore it lias not been estabhsh- 
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cd that the ornaments sold by Amrit 
Lai in Rawalpindi were part of the 
stolen property in this case. 

The exact information alleged to 
have been given by liim to the investi¬ 
gating police officer which resulted in 
the recovery of these properties has not 
been proved and probably could not 
be proved in view of the authority of 
the judgment of the Full Bench of this 
Court. It is however to be noted that 
according to the approver the accused 
liad told hiih on return from Rawalpin¬ 
di that he had sold the ornaments there. 
If ‘that is true then the information 
should have been given by the approver 
to the investigating agency before the 
accused gave the information. In view 
of the fact that the accused admits 
that he sold the ornaments in Raw.al- 
pindi and that the ornaments belonged 
to Ram Asra Mai, the alleged infor¬ 
mation given by him cannot incriminate 
him unless the identity of the stolen 
property is otherwise established. This 
as I have already stated has not been 
done by the prosecution. 

The fact that the appella-nt sold the 
property through a goldsmith of hi? 
own town and wrote his name and full 
and correct d-esrription when selling the 
ornaments indicates absence of guilty 
knowledge and intention -on his part. 
The story that ^he ornaments belonged 
to Ram Asra Mai is said to be untrue, 
still it is significant that the Rawal¬ 
pindi vatness admits that no other per¬ 
son accnmc-anied the anpellant when he 
sold the ornaments and Ram Asra Mai 
says that it was he, though the witness 
has not been able to identify him; Thus 
in connection with the sale of the jewel- 
. lery there was no attempt at conceal¬ 
ment by the appellant and this fact 
goes in his favour. If the appellant 
sold the jewellery which he’ knew to be 
stolen it was easy for him to destroy 
its identity by melting it before its 
sale. 

The case was investigated by police 
officers some of whom were the appel¬ 
lant’s enemies. Rai Sahib Shiv Sahai 
and Kundan Lai have been proved to 
be inimically disposed towards him; sd- 
legations were made to him against 
them in his affidavit filed in this Court 
when an application for transfer of the 
. case was made. The letters on the re¬ 
cord clearly indicate this enmity. iThere 
is abundant material on- the record 
which indicates that Amrit Lai wasyi 
' bad character and there had boetl.ta 
quarrel between him and Sl4v Sahai in 
any; case over a prostitut^;. 1/. is. n?'- 
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torious that when such men quarreJ 
about women of iil-fame they stoop 
to all sorts of devices to injure each 
other. Admittedly some false evidence 
has been produced for the prosecution 
under the circumstances it is not safe 
to support the conviction by evidence 
of the witnesses described above. 

The approver was a domestic servant 
of the appellant. He is a young man 
and resident of Dera Ghazi Khan. 
He was engaged by the .appellant at 
Dera Ghazi Khan. He used to get a 
salary of Rs. 4 to Rs. 6 per mensem. 
The case for the prosecution is \hat 
some constables and others were ac¬ 
complices of the appellant. It was not 
therefore necessary to secure the assis¬ 
tance of such a person as the approver 
is and it is unlikely that 
the appellant would take a 
man of his status into his con¬ 
fidence specially when he was not an 
old acquaintance of liis and the appel¬ 
lant had no hold over him. The state¬ 
ment of Daulat Ram, approver, that 
he accompanied the appellant on the 
night of the robbery is not believable 
because there was absolutely no object 
on the^part of the appellant to take him 
with him. The approver, in my opinion, 
has given an incredible story and has not 
stated the truth. It may be that the ap¬ 
pellant who is obviouslv a man of bad 
character has been duped by others and 
his explanation of some facts is not 
true, still we have to judge him on the 
strength of the prosecution evidence. 
This I regard to be enti^-ely unreliable 
in this case and would therefore ac¬ 
quit him. 

(On account of this difference of opi¬ 
nion, the case was heard by a third 
Judge). 

Abdul Qadlr, /.—Amrit Lai a Sub- 
Inspector of Police in Dera Ghazi- 
Khan, was suspected of having conspir¬ 
ed with some of his subordinates and 
others to have burglaries committed in 
the houses of people in order to ob¬ 
tain money for the luxurious way in 
which he is said to have been living. It 
is alleged^ that he was in love with a 
dancing girl at Multan and was spend¬ 
ing a lot of money on her. Ten cases, 
nine of which related to specific in- 
st^ces of burglary, and one to the 
existence of a gang of thieves for the 
purpose of^ committing thefts were 
started against him and were tried by 
the Additional Sessions Judge, Multan, 
with the^ result that Amrit Lai was ac¬ 
quitted in all but one case, which re¬ 
lated to the burglary in the house of 


Mohan Ram, a money lender ,pf: Dera 
Ghazi Khan, on the night of'24th June 
1930. Some of the persons, co-accused 
with him, were howeverconvictedin somie 
of the other cases. The trial Court con¬ 
victed Amrit Lai of an offence und^ 
S. 411, Penal Code, and sentenced him 
to rigorous imprisonment of four years 
and a fine of Rs. 500 or in default 
further rigorous impnsonment for nine 
months. He had been charged under 
S. 547, Penal Code, but he was not 
convicted of that offence. He appealed 
to the High Court against liis convic¬ 
tion and sentence and the Crown also' 
lodged three appeals in tliis Court: 

(1) Against the acquitted of two of 
Ihe accused in the gang case; (2) in 
the case in which burglary was com¬ 
mitted in the house of Bosa Ram of 
Dera Ghazi Klian; and (3) against 
the acquittal of Amrit Lai under S. 
457, Penal Code, in Mohan Ram’s 
case. The Crown also prayed for an, 
enhancement of his sentence in the last 
mentioned case. The apF>eal in the gang 
case is still landing. The appeal of 
the Crown against the acquittal of Am¬ 
rit Lai in Bosa Ram’s case has been 
dismissed. The appeal against his ac¬ 
quittal under S. 457, Penal Code, has 
^so been rejected. 

A mistake has occurred in the judg¬ 
ment of the trial Court in Molian Ram’s 
case, with regard to the sentence of 
Amrit Lai, under S. 411, Penal Code,, 
has also been corrected, i. e., the pu¬ 
nishment has been reduced from four 
years’ to three years’ rigorous impri¬ 
sonment, which is the maximum award- 
able under that section. Two of the 
learned Judges conslituling the Bench,, 
wldch heard the appeal of Amrit Lai 
against his conviction in Mohan Ram’s 
case have however differed in opinion, 
as to the result of that api>e^. Cold¬ 
stream, J., has upheld the conviction 
ot Amrit Lai under S. 411, Penal Code,, 
while Jai L^, J., has written a judg¬ 
ment acquitting him. In consequence of 
this difference of opinion between my 
learned brothers, the ease has been re¬ 
ferred to me. L^gthy arguments haw 
been addressed to me on behalf of the 
appellant Amrit Lai, and I have also 
heard Mr. RaUi on behalf of the 
Crown. He supports the view taken 
by my learned brother, Coldstrearn, J. 

The story of the prosecution, bri^y, 
is that Mohan Ram was away from hi* 
house on the night of the burglary 
in question, when thieves entered his 
house and took away a lot of property^ 
including jewellery belonging to 
han Rani’s wife and also* some’ o* 
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jwellery ipawned to him as a • imoney 
lend-eTi/ The theft was reported to the 
police the next morning, when a list 
■of stolen property prepared from me¬ 
mory by Mt. Mohan Bai, wife of Mo¬ 
han Ram was also given to the police. 
It is marked P. T-1. Mohan Ram, was 
informed of tliis burglary and came 
back on 26th June 1930, and put in 
a supplementary list of the property 
stolen which is marked P-T-3. For 
some time no clue as to who com¬ 
mitted tliis crime was found and the 
case was struck off at the instance of 
the police. There was a second theft 
in the same house on the night of 
15th November 1930, in connection 
with which some persons including Ay- 
yub and Ahmad were suspec:ed. In the 
course of enquiry into that case suspi¬ 
cion fell on Amrit Lai and Daulat Ram, 
a servant of Amrit Lai, as having been 
instrumental in the commission of this 
crime, 

Daulat Ram was got hold of 
by the police at Ratra, a police sta¬ 
tion, to which Amrit Lai had been 
in the meantime transferred. The po¬ 
lice got hold of Daulat Ram on 25th 
November and he is said to have made 
some disclosures on the 27th Novem¬ 
ber, implicating Amrit Lai, Ahmad, 
Massu, Nura and Ayyub, and alleging 
that there was a conspiracy among them 
to commit thefts and that he was in 
the confidence of the conspirators. Af¬ 
ter this, Amrit Lai was suspended. He 
was arrested on 30th November 1930 
and investigation against him began. In- 
a statement that Amrit Lai made 
to Mr. Gopal Singh, D. S. P., on 
1st December 1930, he is said to have 
mentioned^ that some ornaments were 
sold by him to one Gobind Ram, sa- 
raf of Rawalpindi. The police then went 
to Rawalpindi and inspected 
the bahls pi Gobind "Ram and 
took down his statement. They found 
however that the ornaments sold by 
Amrit Lai had all been melted by then. 
It was decided at this stage to ten¬ 
der a pardon to Daulat Ram, and his 
statement was recorded by a h^gistrate 
©n 17th December 1930 at Taunsa. He 
was then made an approver and gave 
evidence against Amrit Lai and the 
persons oo-accused with him in the 
Court, of-the Committing Magistrate, as 
fifell as in the Sessions Court, This 
conviction is based bn the evidence of 
Daiilat Ram, approver, coupled with 
two pieces of evidence relied upon by 
the prosecution as corroborating his 
testimony^: .(1) the ^ Sale of ornaments 
Amrit tal, -which the prosecution 


presumed to be stolen property: (2) the 
presentation by him of a ring Ex,. P-3X 
to Mt. Sardar Begam, mother of Mt. 
Nagina, the dancing girl at Multan 
was claimed by the complainant as his 
properly. 

With regard to the value of the evi¬ 
dence of Daulat Ram, approver, Cold¬ 
stream J’s. opinion is that he is no 
belter and no worse than an ordinary 
approver, and holding the sale of orna¬ 
ments by Amrit Lai at Rawalpindi to 
be a corroboration of the statement 
ot the approver, he^ has found that 
the offence has been ’brought home to 
the appellant. ‘Op the contrary, ‘Jai Lal^ 
J., is of the opinion that the approver 
lu tne present case has given an in¬ 
credible story and has not told the 
truth. He is also of the opinion that 
the prosecution has failed to prove that 
the ornaments sold by Amrit Lai at 
Rawalpindi were those stolen from the 
hous'e of Mohan Ram, on 24ih June 
1930. As to the ring, Ex. P-3, whidi 
was found in the possession, 
of Mt. Sardar Begam, both 
the learned Judges have expressed 
the opinion that it is not proved that 
the ring was a part of the property 
stolen from the house of Mohan Ram, 
Tn fact Jai Lai, J., has gone a step 
'farther and said that the claim of the 
prosecution that the ring was a part 
of the stolen property is untrue. 

It is common ground between the 
I>arties that the approver Daulat Ram 
was a menial servant of Amrit 
appellant arid had been with him for 
some months before this occurrence. 
He was getting Rs. 4 a month fox 
working in his house. It is contended 
on behalf of Amrit Lai that it is highly 
improbable that a man of that posi¬ 
tion, who did not possess any special 
qualifications for helping burglaries, 
would be taken into confidence by the 
appellant, if he wanted to have bur¬ 
glaries committed According to the 
story of the prosecution, the persons 
whom he had engaged for the purpose 
were a constable named Ayyub, who 
was acting as his orderly, and one Ah¬ 
mad, some 61 whose relations were fii- 
volved in burglaries and two others 
named, Nura and Massu, who are said 
to have been more or less experienced 
in committing thefts. It is argued that 
m the presence of such accomplices, any 
assistance for Daulat Ram fn the maV- 
ter of commit^g a theft* was not re- 
quiwd. Mr. R^lli points out that, ac^ 
cording, to the apiJrover, his sen,ices 
yfeie out. a suitable 
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house for comimtting a theft in, an<J 
that he gave a clue to the house 
of Mohan Kam. This statement of Dau- 
lat Ram docs not appear to me to 

be convincing as I do iiot 
the Sub-Inspector himselt or hi^ oideily 
or the other accomplices said to have 
been engaged by him, would be any 
worse iiitormcd than Daulat Rani as to 
the houses of well-to-do people m that 
locality. Mr. Sawhney invites attention 
to a point against the credibility ot 
the story of Daulat Ram, which appears 
to have weighed considerably Jai 

Lai J. Wliat has been alleged by the 
a.ppVovcr is that on the night of the bur- 
o-larv two persons Nura and Massu went 
To the house of Mohan Ram 
Tto conmiit theft and that some 
time after that Amrit Lai also went 
towards the same Louse, accompanied 
by Ayyub (both in uniform) and the 
approver Daulat Ram, and that Ahmad 
was left behind in the house to wait 
for the thieves if they returned with the 
booty, to sec that they do not take 
away anything till Amrit Lai returns. 
He further alleges that on the way 
Hukma Ram, a vegetable-seller, met 
Amrit Lai and without any reason the 
latter gave him one or two slaps and 
that after that Ghulam Haidar chauki- 

dar met him and he wy 
treated by Amrit Lai. He adds that 
Amit Lai then returned without reach¬ 
ing the house of Mohan Ram. As ob¬ 
served by Jai Lai. J.. there was no 
occasion for the appellant to ^ke Hau- 
lat Ram with him that evening, if all 
that was to be done by him ^was to 
see how the burglars were getting on. 
Apart from this, the story as to^ Am- 
■rit Lai slapping two persons without 
any reason, on the occasion when he 
was going out towards a place where 
burglary was being committed at ^has 
instance, seems to me to be very im¬ 
probable. Itwould be very much prejudi¬ 
cial to his interest to pick up any un¬ 
necessary quarrel that evening, which 
could possibly bring a number of peo¬ 
ple to the scene. The evidence of these 
two ■\ritnesses Hukm^ 
and Ghulam Haidar (P- ^ Ws. 
12 and 13). who came to corroborate 
this part of the approver’s story, has 
been disbelieved by the' learned Ad- 
'ditional Sessions Judge, as well as by 
my two learned brothers, and I have 
no hesitation in rejecting the same. Mr. 
Sawhney, points out, in this connection, 
that the desire to introduce these tivo 
false witnesses, was probably the rea¬ 
son why this story was put into the 
mouth of the approver, who had made 


no reference to it in the statement he 
originally made to the police. This last- 
mentioned statement has been duly 
proved and is marked D-A and the apr 
prover has been confronted with it. 

My attention has been drawn to the 
fact that there are a number of im¬ 
portant details which the approver has 
mentioned in his statement in Court 
but liad not mentioned to the police 
when he gave the statement marked 
D-A. Mr. Rain meets this objectiop 
by saying that the statement made by 
Daulat Ram,’ when he was a suspect 
and was being questioned by the police, 
shortly after he was got hold of,^ was 
not complete or exhaustive and there¬ 
fore any omission in the statement as 
made by liim at the time cannot^ be 
taken as contradictions, and questions 
relating to them in cross-examination 
were hardly justified. He frankly ad¬ 
mits however that there is one contra¬ 
diction between the statement embodied 
in Ex. D-A and the statement of the 
approver in Court which is material. It 
was slated by the approver in Ex. D-A 
that on the occasion of the burglary 
under consideration, Ahmad, Massu and 
Nura went to commit the theft and 
Ayyub went with them, while his state¬ 
ment in Court is that Nura and Massu 
went to commit the theft, and some 
time after them Amrit Lai and Ayyub 
followed the accused, while Ahmed re¬ 
mained behind. Mr. Ralli says that per- 
liaps the approver was not accurate 
when he made his statement to the po- 
■ lice and is probably giving more cor¬ 
rect details in Court; but I think; 
contradiction like this,^ changing ^ the 
story in material particulars is signifi¬ 
cant and when the only real evidence 
in the case is that of an approver 
and his description on Oine occasion 
of the persons who took actual part 
in the theft, differs from that given 
on another occasion, such testimony 
cannot be held to be reliable or con¬ 
vincing. 1 agree therefore with the view 
taken by my learned brother, Jai 1-al, 
J., as to the incredibility of the evi¬ 
dence of the approver, and differ, with 
the greatest respect, from the oppo¬ 
site view taken by my learned brother, 
Coldstream, J. 

Coming to the question of the cor¬ 
roboration of the approver, it hardly 
arises, when I hold that the evidence 
of the approver in the pres^ij^ case 
is not credible; but as the^ question 
has been dealt with in the. judgments 
of my learned brothers, I must 
a few words about it. Gobmd Ram 
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has produced his bahi and deposes tliat 
on 30th July 1930 a number of orna¬ 
ments were sold to him by Amrit Lai. 
The entry was duly signed by Ainrit 
Lai, whose story is that he was ac¬ 
companied by another man, whom the 
saraf did not know. Gobind Ram goes 
on to say that Amrit Lai stated at 
the time that the ornaments belonged 
to a friend of his. As has been men¬ 
tioned already, these ornaments have 
been melted since and not a single 
one of them was available in its origi¬ 
nal condition at the time the police 
went to Rawalpindi. Under these cir¬ 
cumstances naturally the complainant or 
his wife or other relatives are not in 
a position to say that the ornaments 
sold to Gobind Ram by Amrit Lai were 
identical with the ornaments that were 
stolen from the house of Mohan Ram. 
In my opinion, it would not be safe to 
draw from the mere fact of the sale 
of ornaments bv the appellant more 
than a month after the theft, the in¬ 
ference that they were the proceeds 
of the burglary at the house of Mo¬ 
han Ram. and there is nothing more 
than the inference suggested tliat I can 
see to connect the ornaments sold at 
Rawalpindi with the ornaments stolen 
at Dera Ghazi Khan. The apocllant 
produced a friend of his named Ram 
Asra, D. W. 7. who stated that he 
went,with him at the time of the sale 
of the ornaments and that the orna¬ 
ments belonged to him TRam Asra). 
Nothing has been pointed out to me 
that would be a sufficient reason for 
rejectmg this evidence, but the question 
of the truth or otherwise of this evi¬ 
dence need not be discussed, in view 
of the fact,that in mv judgment, the pro¬ 
secution has failed to prove the identity 
of the ornaments sold to Gobind Ram 
ivith the stolen propertv. The result 
of this finding is that, in my opinion, 
no corroboration of the story of the 
approver is furnished by the sale of 
ornaments at Rawalpindi by Amrit Lai. 

It is difficult to say what substance 
there was in the general allega'-ons 
of the prosecution against Amrit LaJ. 
He appears to be a man- who had 
fallen into bad company and suspicions 
arose against him, but it seems to mc‘ 
that in the case before me, his convic¬ 
tion is not justified. I would therefore 

accept his appeal and acquit him. 

% 

K.S. Appeal accepted. 
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DaijIp Singh, J, 

Asa Nand —Decree* holder—Appellant, 

V. 

Bishan Singh and others — Judgment- 
debtors—Respondents. 

Misc. Second Appeal No. 837 of 
1933, Decided on 5th October 1933, from 
decree Dist- Judge, Attock, D/- 9th 
February 1933. 

Provincial Insolvency Act(ld20), Ss. 17 and 
41—On death of insolvent, thereis automatic 
termination of proceedings—Property distri¬ 
buted prior to death, still proceedings do. 
automatically terminate. 

Oridinarily speaking insolvency proceedings 
would not terminate until there has been a dis¬ 
charge of the insolvent, but the matter is other¬ 
wise where the insolvent is dead. In such a case 
there is an automatic discharge of the iurolvent 
and where the property has been distributed 
prior to his death, the proceedings must auto¬ 
matically be held terminated: 9 S Z. 34, 
Dis.<t from,; AIR 1918 Sind 38, Ref. [P 998 C 1] 

B. L. Anand —for Respondents. 

fudement. —The facts of this ap¬ 
peal arc sufficiently given in the judg¬ 
ment of the trial Court. I have to 
point out to the learned District 
Judge that the language of his Court 
is Urdu and therefore I do not see 
the relevancy of the remark, that the 
appellant does not know English. 

Two points of law arise in the case. 
The first is whether by reason of the 
bar under S. 16 of tlie old Insolvency 
Act, in the proceedings against the 
insolvent the time for execution of any 
decree obtained prior to the insolvency 
proceedings is extended by the insol¬ 
vency proceedings from their commien- 
comient till their termination. There 
does not seem to be any section cor¬ 
responding to S. 78 of Act 5 of 1920 
in Act 3 of 1907 and S. 15, Limitation 
Act, does not seem in terms to apply. 

I do not think it however necessary to 
decide this point as the case can be 
disposed of on the second question, 
namely, the question of termination of 
insolveiiicy proceedings. In this parti¬ 
cular case distribution of the available 
assets, had taken place in 1914. One of 
the insolvents died in 1915 and the se¬ 
cond insolvent died in 1918. Now, I 
do not agree with the Courts below in 
thinking that the insolvency proceed¬ 
ings ended with the distribution of as¬ 
sets in 1914. The learned couns^ for. 
the respondent relied on Gopal Das 
V. Pahlumal (1), but the learned Judge 
who gave that ruling himself resiled 
from it in Jivanji Mamooji v. OAa- 
lam Husain (2). The definition there 

1. (1915) 9 S L R 84=80 I C 37. 

2, A I R 1918 Sind 38=47 I 0 771=12 8LB20. 
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gfivcn of the pendency of insolvency- 
proceedings is, I think, correct. Ordi¬ 
narily speaking then insolvency pro¬ 
ceedings would not terminate until there 
had been a discliarge of the insolvent 
but the matter is otherwise where the 
insolvent is dead. In such a case there 
is an automatic discliarge, it seems to 
me, of the insolvent and where the 
proi^erty lias been distributed prior to 
liis dcatli it seems to me that the pro¬ 
ceedings must automatically be held 
to have terminated. In this view of 
the case tlie present application would 
be barred by limitation, as one of the 
insolvents died in 1915 and the other 
in 1918 as already stated above. The 
point is not free from difficulty and I 
therefore dismiss the appeal but make 
no order as to costs. 

K,s. Appeal dismissed. 
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Bhide and Currie, JJ. 


Moti Ram Bhoja Ram —Convict—Ap¬ 
pellant. 



Emperor —Opposite Party. 

Criminal Appeal No. 65 of 1933, Deci¬ 
ded on lObh May 1933, from order of 
Sess. Judge, Ferozepore, D/- 4th January 
1933 

(a) Evidence Act (1872), S. 26— Oral con¬ 
fession to Magistrate soon after arrest is 
admissible. 

An oral confession made to a Magistrate soon 
after arrest when the police could scarcely have 
any opportunity to bring pressure upon the 
accused is admissible in evidence under S. 26: 
AIR 1930 Lah 634; AIR 1932 Lah 4«8; 21 P R 
1881 Cr.\ 52 P 22 1887 and 11 P22 1918,Cr Ref. 

LP 999 C 1] 

(b) Criminal Trial—Affidavit by prosecu¬ 
tion witness that evidence given by her 
is false produced at time of appeal cannot be 
taken notice of. 

The wife of the deceased who was a prosecution 
witness produced an aflBdaVit at the hearing of 
the appeal by the accused against his conviction 
that the evidence given by her was false and 
that it was given under the influence of the 


police. . . ... 

Held: that there was no provision in the 

Criminal Procedure Code under which such an 

affidavit could be produced or taken 



(c) Penal Code (1860), S. 302—Delibera¬ 
tely planned murder—No extenuating cir¬ 
cumstances—Sentence of death is proper. 

Where a murder is deliberately planned and 
carried out by a young man and there^are no 
extenuating circumstances justifying mitigation 
of the sentence, sentence of death is propw. 


B. G. Sone —for Appellanfc. 

. Mohammad Monit —‘for the Crown. 


Bhidey /.—The appellant Moti'Ram, 
an Ahir of Ferozepore, has been -con- 
victed under S. 302, Penal Code, of • 
the murder of one Girdhari Lai and 
has been sentenced to death. 

It appears that Girdhari Lai, who 
belonged to Agra, came to Ferozepore 
ydth his wife, Mt. Durga Devi, (aged 
about 18), in search of living and after 
spending about a month there went to 
Pakpattan, leaving his wife behind. Mt. 
Durga Devi began to live in the house 
of the mother of the appellant 
during this period contracted an illicit 
connexion -with the appellant. Wlw;n 
Girdhari Lai returned, he began to live 
in the same house and this made it 
difficult for the appellant to carry on 
his intrigue with Mt. Durga Devi. On 
the night of the murder, the appellant, 
Girdhari Lai and Mt. Durga Devi were 
sleeping in the same room. About 
2-30 a. m., the appellant is said to 
have attacked Girdhari Lai with ^ a 
hatchet while he was asleep 
dieted injuries on his neck aitd face 
which resulted in his death. Mt. Durga 
Devi, who was sleeping by the side 
of her husband, was awakened and 
the appellant oommitting the deed. The 
appellant suggested that she should 
elope with Kim. She was frightened 
and consented at first, but on coming 
out of the kotha raised an alarm upon 
which the appellant ran away. Mit^r 
Sain, Nazir and Dogar, who ii\^ 
same ahata (compound) heard Mt. 
Duxga Devi’s cries and l^rnmg from 
her what had happened tried to pursue 
the appellant, but the appellant soon 
disappeared and could not be caught. 
Mt. Durga Devi then reported the flat¬ 
ter at once at the police station whi^ 
is close by. The appellant was brought 
under arrest the next day at about 
11 a. m., and confessed his cnnie to- 
fore Sheikh Feroze Din, Tahsild^. 
confession was recorded later by the 
Additional District Magistrate under 
S. 164, Criminal P. C. At the time of 
his arrest the appellant was wearing a 
bloodstained jhaggi. This was takeri 
possession of by the pobce and sem 
to the Imperial Serologist whose report 
shows that it was stained with human 
blood. 

The appellant pleaded not guilty^ at 
the trial and stated that the confession 
recorded by the Additional ^ Distrmt 
Magistrate was made by him at the 
instance of the police as he was Jed 
to believe he would be 
made the confession. He denied 
had any illicit connection with Mt. 
ga Devi and stated that on the mgn* 
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of the ^miirder he was sleeping at his 
shop and hot in the kotlia where the 
muidcr was committed. He offered no 
explanation however of the evidence gi¬ 
ven by the prosecution witnesses and 
produced no evidence in defence. 

The learned counsel for the appel¬ 
lant ciiticised at some length the evi¬ 
dence of the \vitniesses Mittar Sain, Do- 
gar and Nazir and urged that their 
evidence was not recorded by the po¬ 
lice promptly and that the story given 
by them was unnatural. (After discuss¬ 
ing the evidence, and holding tliat there 
was nothing improbable, the judgment 
proceeded). The learned counsel for 
the appellant urged that tMs confession 
is not admissible in evidence as the 
appellant was then in police custody 
and also because it was not recorded 
under S. 164, Criminal P. C. But there 
is ample authority for the proposition 
that even an oral confession made to 
a Magistrate is admissible in evidence 
under S. 26, Evidence Act: cf. A. /. 
7?. 1930 La/i. 534. A. /. /?. 1932 
La/r 488, Shere Singh v. Empress 
(1), Buta V. Empress (2) and Feroz 
V. Emperor (3). The confession was 
made soon after the arrest of the ap¬ 
pellant when the police could scarcely 
have had any opportunity to bring any 
pressure upon him. The appellant has 
'not been able to offer any reasonable 
‘explanation of the bloodstained jhaggi 
which was found on his person when he 
was arrested. Tire detailed confession 
made by the appellant before the Ad¬ 
ditional District Magistrate is also an 
important piece of evidence against 
him. The confession appears to have 
,been taken with aU necessary precau¬ 
tions to see that it was* voluntary and 
I see no reason to doubt its genuine¬ 
ness, though the appellant retracted it 


later on. 

The learned counsel for the’ appel¬ 
lant produced an affida^'it of Mt. Dur- 
ga Devi at the hearing of the appeal 
in which she declared that the evidence 
given by her against the appellant at 
■jthp trial was false and that it had 
been given under the influence of the 
police. The learned counsel for the ap¬ 
pellant conceded that there was no pro¬ 
vision in the Code under which such an 
affidavit could be produced or taken 
Inotice of. No case for taking 
addiftional evidence under S. 428, Cri¬ 
minal P. C., has been made out. This 
woman admitted at the trial that she 
had illicit intimacy with the appellant. 

1 . (1881) 21 P B 1881 Cr. 

2. (1887) 62 P B 1887. 

^ AIB 1918 Ijah 92=16 1 0 848=19 Ct li J 661 
*11 P E 1918 Or, 




The appellant stated in lus confession 
tliat the offence was committed at her 
instigation. Her affidavit seems to be 
merely a belated attempt to save her 
paramour. She states in the affida\dt 
that she was kept by the poldcc in 
their custody till the decision of the 
case; but tliis allegation seems to be 
clearly false as she herself stated in 
her deposition in the Sessions Court 
that she was living at the time with 
one Babu Lai, who belonged to her 
village. 

In my opinion, the offence with 
which the appelUant was charged has 
been established beyond any doubt. The 
appellant is a young man aged about 
21, but the offence seems to have been 
deliberately planned and carried out 
and there are no extenuating circum¬ 
stances justifying mitigation of the 
sentence. 

I would therefore dismiss the appeal 
and confirm the sentence of death. 

Currie, /.—I concur. 

K.s, Appeal disjnis^ed. 
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Dalip Singh, J. 

Gavga Bam and others —Defendants— 
Appellants. 

V. 

Relu —Plaintiff—Respondent. 

Second Appeal No. 1064 of 1931, 
Decided on 4th October 1933, from de¬ 
cree of Dist. Judge, Ambala, D/- 17th 
March 1931. 

(*) Civil P. C. (1908), O. 1, R. 1—Joint 
owners—Ejectment suit— Cosbarers. 

On a suit for ejectment of a trespasser, all tb© 
joint owners are not necessary parties. 

•' [P 999 0 2] 

(b) Punjab Tenancy Act (16 of 1887), S. 77— 
Whether a person is occupancy tenant or 
aot is to be decided by Revenue Court. 

The question whether a person is an occu¬ 
pancy tenant or not should be decided by a 
Bevenue Court, and not by a civil Court. 

[P 1000 C 1] 

M. L. Puri and M. C. Sud —for Ap¬ 
pellants. 

Fakir Chand and Chandra Gupta— for 
Respondent. 

Judgment. —A preliminaiy objection 
has been raised to the hearing of the 
appeal on the ground that one of the 
appellants died and his representatives 
were not brought on the record in 
time. The case however, seems to me 
analogous to that of one of several 
joint owners suing to eject a tres¬ 
passer and all the joint owners are 
not necessary parties to such a suit. 
I, therefore, overrule the preliminary 
objection. 
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Passing to the merits it would seem 
that the respondent Rclu would be en¬ 
titled to succeed to Ghanaya as under 
'S. 5 (1) (a) the presumption is that 
the common ancestor, the grandfather 
occupied the land. The learned coun¬ 
sel for the appellant however contends 
that the question whether Ghanaya 
was or ^^•as not an occupancy tenant 
should be decided by a Revenue Court 
and not a Civil Court. Tliis objection 
appears to have force and is not con¬ 
tested by the learned counsel for the 
respondent. I. therefore, order that the 
decree of the learned District Judge 
be registered as a decree of the Collec¬ 
tor and the parties be referred to the 
Revenue Courts for decision of the only 
remaining question invohed in the case. 
The cross objections are not pressed 
and arc dismissed. No order as to 
costs. i i 

K.S. Order accordingly. 
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Tek Chand, J. 

Pal Singh and others —Defendants— 
Appellants. 

V. 

Sunder Singh and others —Plaintiff and 
Defendants—Respondents. 

Second Appeal No. 1879 of 1932, 
Decided on 11th July 1933, from decree 
of Diet. Judge, Gurdaspur, D/- lObh 
August 1932. 

Mortgage—Mortgage of property belonging 
to two brothers by one of them—Other not 
ratifying former’s action—Mortgagee paying 
off pre-eacisting encumbrances which are 
valid charge on share of brother not joining 
in mortgage and his debts—Though mortgage 
is invalid against him, bis shar^ is liable to 
prior encumbrances and his debts—T. P. Act 
(1882), S. 101. 

One of the two brothers executed a mortgage 
in respect of the fhares of both of them in cer¬ 
tain agricultural laud. The mortgagee paid off 
prior encumbrance on the share of the brother, 
who had neither joined in-the execution of the 
mortgage nor ratified the action of his brother, 
and also some of h.is debts. In a suit for decla¬ 
ration that the mortgage was not binding on him: 

Held : that the mortgage was invalid, but that 
the mortgagee should be presumed to have in¬ 
tended to keep alive for his own benefit the prior 
mortgages and debts which were redeemed by the 
invalid mortgage, and that the plaintiff's share 
was liable to the extent of the prior incum¬ 
brances on his share and bis debts which bad 
been paid off : 10 Cal 1035 (P C).; 38 P P 1894 

and AIR 1922 Lah 276, Ref. ' LP 1001 C ij 

Muhammad Ainin Khan for 5. C. ChaU 
terji —for Appellants 

Charanjiva Lai Aggarwal —for Res¬ 
pondents’ 


Judgment .—Plaintiff Stindar Singh 
and his brother Waryam Singh are the 
recorded owners of certain agricultural- 
land which was under mortgage 
with certain persons. Proceedings were 
taken before the revenue authorities for 
the partition of this land and, the 
question of the validity'- of certain mort¬ 
gages having been raised, the plaintiff 
w&s referred to a civil Court. He ac- 
cordingly brought a suit in the Court 
of the Subordinate Judge, 2nd Class, 
Gurdaspur, for a declaration to the 
effect that he was the owner of one- 
half of the land in question and was' 
entitled to have it partitioned and get 
possession of his share through^ the 
revenue Courts. The suit was resisted 
by the mortgagees. 

The trial Judge dismissed the suit, 
but the learned District Judge has pas¬ 
sed a decree declaring that the plain¬ 
tiff, as owner of one-half of the land 
in suit, was entitled to claim partition 
with his brother Waryam Singh and 
that he was not bound by the mort¬ 
gage effected by Waryam Singh on the- 
24th March 1915 in favour of Kislian 
Singh. It appears that on 24th March 
1915, Waryam Singh, purporting to- 
act for himself and Sundar Singh, exe¬ 
cuted a mortgage-deed in favour of 
Kishan Singh, father of appellants for 
Rs. 3,000. It is conceded that Sundar 
Singh was absent from the village at 
the time and Waryam Singh had no ex¬ 
press or implied authority to effect a 
mortgage of his share. The mortgagees,, 
however, urged that Sundar Singh had 
ratified the transaction by an agreement 
dated the 20th March 1916. The learn¬ 
ed District Judge has held this docu¬ 
ment to be unproved and tliis finding 
cannot be challenged in second appeal- 
It must, therefore, be taken as settled 
that the mortgage of the 24th MarcK 
1915 is not binding as such on the- 
plaintiff. But this does not settle the 
matter. It appears from the mortgage- 
deed and the other evidence on the: 
record that a number of prior mort- . 
gages existed on Sundar Singh’s share 
in the land, which had been created 
either by his father or by Sundar Singh 
himself. These mortgages were re¬ 
deemed by the transaction of the 24th. 
March 1915, by which some other debts; 
of the plaintiffs were also paid off- 
If, therefore, the mortgage, in favour 
of the appellants is to be taken to 
be invalid, so far as the plaintiff’s 
share in the land is concerned, he can- , 
not escape liability for the pre-exist¬ 
ing encumbrances, which were a valid 
charge on his share in the land at the ; 
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time of the mortgage and he* must also 
re-imburse the appellants for the other 
debts paid by them or thek fatlier on 
his behalf. Under the rule laid down 
by their Lordships of the Privy Coun¬ 
cil in Dos Gopal Dos v. Puran Mai 
Prem Sukh Das (1), and followed in 
this'provinoeiin’ {jhatuiya v. 'CJiJiajji^xi 2) 
Bar Singh v. Hazara Singh (3) and 
numerous other rulings, there can be 
no doubt that an alienee must bs pre¬ 
sumed to have intended to have kept 
alive for his own benefit the prior sub¬ 
sisting mortgages which were redeemed 
by the invalid mortgage. The declara¬ 
tion granted to the plaintiff must, there¬ 
fore, be subject to the rider that his 
share is liable to these prior encum¬ 
brances and debts. As counsel are not 
agreed as to the amount of these 
prior encumbrances and debts the case 
must be sent back to the District Judge 
for determining the amount. 

I accept the appeal, set aside the 
judgment and decree of the learned 
District Judge and remand the case 
to him for redecision in the light of 
the foregoing remarks. Court-fee on this 
appeal shall be refunded; other costs 
shall be costs in the cause. 

V c * Case remanded. 


1. (1884) 10 Cal 1086—11 I A 156 (P 0). 

2. (1894) 33 P R 1894. 

3. A I R 1922 Lab 275=63 I C 760=3 Lah 99. 
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Jai Lad and Abdul Eashid, JJ. 

Punjab & Sindh Bank, L/td., Bawal- 
pindi —Plaintiff—Appellant. 

V. 

Ishar Singh Asa Singh and others 
Defendants—Respondents. 

First Appeal No. 1976 of 1927, De¬ 
cided on 23rd June 1933, from decree of 
Senior Sub.Judge, Rawalpindi, D/- 16th 
June 1927. « ^ . . 

(a) Civil P. C. (1908), O. 22, R. 4—Appeal 
by mortgagee — Death of one of puisne 
mortgagee respondent but legal represen¬ 
tative not brought on record — Appeal does 
not abate in its entirety. 

Where in an appeal by a mortgage? one of the 
respondents, a puisne mortgagee, dies and his 
legal representative is not brought on record, tbe 
appeal abates only as against that person but not 
in its entirety, (P 1001 C 2] 

(b) Transfer of Property Act (1882), S. 59 
‘—’Mortgage by deposit of title-deeds within 
limits of Cantonment to which S. 59 it ex¬ 
tended is not valid—Cantonments Act (15 of 
1910). S. 287. 

A mortgage by deposit of title-deeds cannot be 
effected within the limits of a cantonment to 
which S. 69 bas been extended: AIR 1938 
Lah 972, ReL tP 1002 0 1] 


Ishar Singh (Jai Lai, J.) Lahore 100 

M. C. Mahajan and Daulat Bam —for 
Appellant. 

/. N, Aggarwal, Govind Das and Nato- 
tam Singh —for Respondents. 

Jai Lai, J .—The Punjab and Sindh 
Bank, Limited, Rawalpindi, instituted 
a suit against Messrs. Isher Singh-Asa 
Singh, for the recovery of Rupees 
21,787-8-0 by sale of mortgage pro¬ 
perty. 

The mortgages relied upon by the 
plaintiff were alleged to have been created 
by deposit of title deeds of certain pro¬ 
perty described in the plaint and si¬ 
tuated in the city of Rawalpindi, the- 
deposit having taken place in the Can¬ 
tonment. Some persons were impleaded 
as defendants, who were either subse¬ 
quent mortgagees under registered 
mortgage deeds or vendees of the pro¬ 
perties alleged to have been mortgaged. 
A plea was raised that the alleged 
mortgage in favour of the plaintiff is 
not valid as S. 59, T. _P. Act, lias 
been extended to Rawalpindi Canton¬ 
ment by S. 287, Cantonments Act. The 
Senior Subordinate Judge held that the 
amount claimed by the plaintiff was 
due to them but that, in the Canton¬ 
ment of Rawalpindi, no mortgage by 
deposit of title-deeds could be valid¬ 
ly created; he therefore granted a 
simple money decree with costs for the 
amount claimed against the original 
debtor in favour of the Bank, with 
interest at Rs. 9-12-0 per cent per 
annum from the date of suit till reali¬ 
zation. This decree was ex parte. The 
judgment says that the other defen¬ 
dants “would be free.” He left them 
to bear their own costs. The Bank 
has presented this appeal in this Court. 

A preliminary objection is raised that 
as Thakar Singh, one of the subsequent 
mortgagees, has died and no legal re¬ 
presentative was appointed in his place 
within the prescribed time, the appeal 
against him has abated and that it 
has also abated hi its entirety. Some 
attempt was made by the Bank to show 
that they did not know of the death, 
of Thakar Singh, but the affidavits filed 
by the parties clearly show that the 
appellants have been negligent in the 
matter. Thakar Singh died on 30th 
April 1929 and an application to sub¬ 
stitute his legal representatives was not 
filed till 16th January 1931. In my 
opinion, the appeal has .clearly abated 
as against Thakar Singh*, but there is 
no authority for holding that it has 
abated in its entirety. Thakar Singh 
was a puisne mortgagee and, if the 
plaintiffs can succeed in establishing. 
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a valid mortgage in their favour, the 
only result would be that they would 
be postponed to Thakar Singh. This 
would not affect the other parties be¬ 
cause their priority would be decided 
independently of the case of Thakar 
Singh. The appeal therefore does not 
abate as against the other respondents. 
On the merits however it must fail. 
[In my opinion, the Senior Subordinate 
Judge has lightly held that no mort¬ 
gage by deposit of title deeds can be 
effected within the limits of the Canton¬ 
ment. I have already discussed this 
matter in detail in my judgmenit in 
Giirdas Mai v. Punjab Sindh Bank Ltd. 

(D- 

I would therefore hold tliat there 
is no force in this appeal and dismiss 
it with costs. 

Abdul Rashid, J .—I agree. 

K.S, Appeal dismissed. 

1. .-V I R 1933 Lab 972. 

A. 1. R. 1933 Lahore 1002 (1) 

Tek Chand, J. 

Bhartu —Convict—Petitioner. 

V. 

Empero )—Opposite Party. 

Criminal Revn. Petn. No. 678 of 
1933, Decided on 9th September 1933, 
from order of Addl. Sess. Judge, Rohtak, 
D/- 4th March 1933. 

Penal Code (1860). Ss. 376 and 511 — Ac¬ 
cused throwing down girl, putting sand in 
her mouth and getting on her chest to have 
intercourse with her but prevented from 
doing so by arrival of other persons—His act 
amounts not only to preparation but to at¬ 
tempt to commit rape—Penal Code, S. 354. 

The accused caught hold of a girl, threw her 
down, put sand in her mouth, got on her chest 
and attempted to have intercoruse with her. She 
resisted and cried and her screams attracted the 
witnes-es on seeing whom accused ran away: 

Held', that the accused had gone much beyond 
the stage of “preparation”, and if he had not 
been prevented by the sudden arrival of the wit¬ 
nesses, there was not the least doubt that he 
would have had intercouse ^with her and that his 
act clearly amounted to an attempt to commit 
rape and not merely an offence under S. 354: 
8 J C 267, Bef. ^ IP 1002 0 2] 

Shamair Chand —for Petitioner. 

R. G. Soni—iov the Crown. 

Judgment .—The petitioner Bhartu, a 
20 years old Jat of Mauza Garhi Sam- 
pla, district, Rohtak, has been convict¬ 
ed under S. 376/611, Penal Code, an-d 
has been ordered to be detained for a 
term of four years in the Borstal Jail 
at Lahore. His appeal has been dis¬ 
missed by the learned Additional Ses¬ 
sions Judge, and he has preferred a 
petition for rexision in this Court. 


. Empekob ' - • 1933 

The facts found are that on 18th 
November 1932, just before sunset, 

P. W. 1, Mt. Bhano, a Kumbar girl, 
14 years of age, had gone out in the 
fields to gather cow-dung. The peti¬ 
tioner liappened to come there, caught ‘ 
hold of her, threw her down, put sand 
in her mouth, got on her chest and 
attempted to have intercourse with lier. 
She resisted and cried and her screams 
attracted Daya Chand (P. W. 3) and 
Mt. Chhotto (P. W. 2) on seeing whom 
the petitioner ran away. 

I have examined the record and am 
of opinion that the evidence fully justi¬ 
fies this finding, which has not been 
seriously contested by counsel for the 
petitioner. His main argument before 
me is that on the facts as found, the 
offence falls under S. 354, Penal Code, 
and not under S. 376/511. In my opi¬ 
nion, this contention is without force. 
The petitioner had gone much beyond 
the stage of “preparation” and if 
he had not been prevented by the sud¬ 
den arrival of Mt. Chhotto and Daya 
Chand, there is not the least doubt 
that he would have had intercourse with 
her. His act clearly amounted to an 
“attempt” to commit rape. If any au¬ 
thority for this proposition is necessary 
reference may be made to the ruling 1 
of the Chief Court in Khadam v. 
Emperor (1), the facts of which case 
are almost identical with those of the 
present case. On the facts found, the . 
petitioner has been rightly convicted 
under S. 376/511, and having reg^d 
to all the circumstances, I do not think 
that the sentence of four years detention 
in the Borstal Jail is excessive. I dis¬ 
miss the petition. 

K.S. Petition dismissed. 

1 . ( 1910 ) 11 Cr li J 611=8 I O 257. 

A. I. R. 1933 Lahore 1002 (2) 

Addison, J. 

Tej Ram. and others —Convicts—Peti¬ 
tioners. 

V, 

Emperor —Opposite Party. 

Criminal Revn. No. 476 of 1933, 
Decided on 13th July 1933, from order 
of Addl. Diet. Magistrate, Delhi, D/- 
18th March 1933. 

Criminal P. C. (1898), S. 342—Non com- 
pliance with proviaions necessitiate retrial-~ 
But where case is petty one, Court need not 
order retrial. 

Non-compliaoce with the provisions of S. 842 
would necessitate a retrial from that stage. But 
where the case is a petty one, the Court need not 
order retrial and conviction may be set aside. 

LP 1008 C 11 

Shamair Chand —for Petitioners. 
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Ol'tleri —1 do nor like the reasons 
put forward for sc‘t ng ajide the convic¬ 
tions by the ArliiitiOiiai District Magis¬ 
trate. There is nothing on the record 
on which to found an inference that 
there was anything wrong with the war¬ 
rant, when, it issued, and such 
suggestions should not be made 
except on proper evidence. I note how¬ 
ever that the provisions of S. 342, 
Ciiminal P. C., have not been complied 
with and tlris would necessitate a rc- 
j trial from that stage. The case however 
I is petty and I am not prepared to order 
a re-trial. For the reasons given by 
me, I accept the petition and set aside 
the convictions of the petitioners. Fines, 
if-paid, will be refunded. 

K.S. Petition accepted. 

' A. I R. 1933 Lahore 1003 

Dalip Singh, J. 

Diwan Chand — Plaintifi^—Appellant;. 

V. 

Municipal Committee, Amritsar —De¬ 
fendant—Respondent. 

Second Appeal No. 1568 of 1933, De¬ 
cided on 30th October 1933, from decree 
of Diet. Judge, Amritsar, D/- 25bh April 
1932. 

(a) Punjab Municipal Act (3 of 1911), 
S. 132—In absence of .proof as to when 
license or grant of land was made there is 
fjresumption that Municipality acted under 
S. 132. 

In a suit for a perpetual injunctioD to abate 
the cuisaoce caused by water runniug in a ^luni- 
cipal channel being blocked, in the absence of 
any proof as to when, if ever, any license or grant 
was made by the plaintifi, it is sufficient to as- 
enme that the Municipality acted without pro¬ 
test on the part of the plaintiS under the provi* 
eions of S. 182. [p 1004 C 1] 

(b) Punjab Municipal Act (3 of 1911), 
S. 132—Municipality is not entitled to keep 
open channel through a person's land some* 
thing not used as drainage or sewerage— 
if water in such channel accumulates and 
causes damage to that person's property such 
person is entitled to injunction against Muni¬ 
cipality—Injunction. 

The Municipal Committee are not entitled 
under any law to keep open as a channel or as 
pit paesing through another person’s land some¬ 
thing which is not used by way of drainage or 
sewerage. These are the only relevant purposes 
which ate mentioned in 8. 132 and in the ab¬ 
sence of these, a person whose property is da¬ 
maged by accumulation of water, is entitled to 
•an injnnction against the Mnnicipal Committee 
ordering them to close the opening passing under 
fais house. tP 1004 O 1 ] 

M. G. Mahajan —for Appellant. 

Dev Baj Sawhriey —for Respo&deDt. 

Judgment .—^The plaintiff in this case 
sued the Municipal Committee, alleging 
t^t there was a certain drain in his 


property wliich had been made by the 
Muncipal Committee with his consent 
10 years previously for the purpose of 
carrying water to the Durgiana temple, 
that the water was no longer being 
carried to the Durgiana temple, 
and that the drain had become blocked 
by various causes and the water col¬ 
lected in the said drain became stag¬ 
nant, was of foul smelling and by per¬ 
colation damaged the plaintiff's wall. 
Hence the plaintiff asks for an injunc¬ 
tion directing the Municipal Committee 
to block the drain at both ends and for 
the damage caused to his house al¬ 
ready. It appears that the plaintiff* had 
given a notice as early as 1926 to the 
Municipal Committee complaining of 
this stagnation of water under his house. 
The Municipal Committee claimed tliat 
the land belonged to them and that at 
any rate they had acquired adverse pos¬ 
session of it and raised various other 
pleas. The trial Court found that the 
plaintiff was not entitled to damages 
but that the drain was undoubtedly in 
the property of the plaintiff and that 
the Municipal Committee had failed to 
establish any adverse possession, that 
the circumstances led to the presump¬ 
tion that there had been a licence^ on 
the part of the plaintiff to the Municipal 
Committee to carry the water through 
this drain and that therefore the plain¬ 
tiff was entitled to an injunction as 
the licensee, the Municipal Committee, 
had failed to carry out the conditions of 
the license and was therefore^ bourid 
to restore the land to the plaintiff in 
its original levelled condition. 

On appeal by both sides to the learn¬ 
ed District Judge, he held that the 
Municipality had proved adverse pos¬ 
session over the watercourse. In opposi¬ 
tion to the above finding, he held tliat 
the land comprising the watercourse was 
both owned and possessed by the plain¬ 
tiff. He held that the drain had been 
made more than 40 years ago and that 
the house had been built at some time 
subsequently. From the simple fact that 
the drain had existed for 40 years he 
deduced adverse possession. On issue 2 
of which the onus lay on the defendant, 
namely, that the defendant had acquired 
the land from the plaintiff, he held 
that there was no evidence and there¬ 
fore the issue was decided against the 
plaintiff. 

The point arising before me in this 
second appeal is whether the finding 
of the l^rned District Judge as to 
adverse p^session can' be maintained. 
The leftrrim counsel for the respondents 
has stateS before me that drain- 
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itself is over a mile long: and passes 
through the lands of various persons 
and cost about r* lac of rupees to them. 

It is impossible to believe that the Mu¬ 
nich al Comiriitec c e'iberatcly trespassed 
on other i)cople’s land and constructed 
a drt'in of this magnitude and spent all 
this money recklessly, hoping that all 
the owners would acquiesce in the ac¬ 
tion of the Municipal Committee. It 
seems to me much more probable either 
as conjectured by the trial Court that 
the drain being for the Durgiana temple 
tile owners of the lands did not object 
to the drains passing^ through their 
lands or that the Municipal Committee 
acted under S. 132. Municipal Act, and 
that the owners were unable to protest 
in the matter at all. It is unnecessary to 
come to any distinct finding on the 
question of license in the way I propose 
to deal with this matter. It is sufficient 
to hold that it is not proved that the 
Municii'ality had any adverse possession 
over the land at all or that at any 
time they had acciuired it. The khasra 
numbers in the revenue entries arc 
shown as in the ownership and posses- 
Ision of the plaintiff and the simple fact 
Ithat at sometime or other he construct- 
[ed a liouse over the watercourse is to 
my mind a conclusive proof that there 
was no adverse possession on the part 
of the Municipal Committee. In the 
absence of any proof as to when if, 
ever, any license or grant was made 
by the plaintiff, it is sufficient to assume 
that the Municipality acted without pro¬ 
test on the part of the plaintiff^ imder 
the provisions of S. 132. It is now 
common ground between the parties 
that for the last six years no water has 
been taken to the Durgiana temple at 
all and the drain itself has been blocked 
by the action of the Railway. The result 
is that the water which flows into this 
drain whether as a rain water or from 
the surrounding lands collects in the 
portion under the plaintiff’s house, and 
there is evidence to show that it has 
damaged his wall. In the circi^- 
stances, I do not see how the Municipal 
Committee are entitled under any law 
to keep open as a channel or as a 
pit passing through another persons’s 
land something which is not used by 
iway of drainage or sewerage. These 
iare the only relevant purposes ^which 
larc mentioned in S. 132 and in the 
absence of these it seems to me that 
the plaintiff is entitled to an injunction 
iagainst the Municipal Corruruttee order- 
;ing them to close the opening passing 
junder his house as claimed by him in 
Jthe plaint. . . • 
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I therefore accept the appeal and 
restore the decree of the trial Court. 
The question of damages has not been 
argued before me and no appeal as to 
it was taken from the order of the 
District Judge dismissing the plaintiff’s 
appeal on the question of damages. 
The plaintiff is entitled to half costs 
throughout. 

v.s. Ajypeal allowed. j 

A. I. R. 1933 Lahore 1004 / 

Tek Chand aud Jai Lae, JJ. I 

{Firm) Tullah Shah-Ham Saran Shah » 
—Judgment-debtor. 

V. 

Ghulam Hussain and others — Decree- 
holders. 

Civil Bef. No. 37 of 1931, Decided 
on 13th October 1933, from Deputy 
Commissioner, Mianwali, D/- 17th No¬ 
vember 1931. 

Stamp Act (1899), Art. 57—On appeal pre¬ 
ferred stay under O. 41, R. 5. Civil P. C., re¬ 
fused but Court ordered decree-holder to 
furnish security bond of immovable property 
— Decree-holder filing security bond on 
stamp of Rs. 7-8*0—Held it was sufficient. 

On an application made by the judgment- 
debtor under O. 41, B. 5, Civil P. C., for stay of 
execution of the decree pending the decision of 
appeal, tho Court while declining to stay the 
execution directed the decree-holders to furnish 
security of urban immovable property for the 
refund of the money, which might be realized by 
them, with interest thereon, in the event of the 
success of the appeal. Whereupon the decree- 
holders filed a security bond, bearing a stamp of 
Rs. 7-8-0, the judgment-debtors objected that the 
bond was insufficiently stamped: 

ITeld: that the bond in question was properly 
stamped under Art. 57, Stamp Act, [P 1005 C 13 

Order. —This is a reference by the 
Collector of Mianwali, under S. 61, 
Stamp Act, for orders of this Court 
as to whether a security bond, which 
was executed in accordance with the 
orders of the learned Chief Justice in 
certain ‘execution proceedings, was pro¬ 
perly stamped. The relevant facts are 
as follows:. The Senior Subordinate 
Judge of Mianwali having passed a 
decree for payment of a certain sum of 
money, the judgment-debtors preferred 
a first appeal to this Court, and at 
the same time made an application un¬ 
der O. 41, R. 5, CivU P. C., for 
stay of execution of the decree pend¬ 
ing the decision of the appeal. The 
application came before the learned. 
Chief Justice who declined to stay the 
execution, but directed the decree-hol¬ 
ders : 

“to furnish security of urban immovable pro¬ 
perty for the refund of the money, which might 
be,realized, by them, with inieicet thereon at; 
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P per cent pet annum, in the event of tho success 
-of the appeal.'* 

In accordance \\ith this order the 

•decree-holders filed a security-bond, 

bearing a stamp of Rs. 7-8-0. Tlic 
judgment-debtors objected that the 
bond was insufficiently stamped. The 
learned Subordinate Judge overruled 
the objection and accepted the bond. 
Thereupon the judgment-debtors 
brought the matter to the notice of 
the Collector, who has made a reference 
to this Court under S. 61, Stamp Act. 
On the matter coming up before us 
neither party was represented, and as 
the question was of general importance, 
we directed the learned Government 
advocate to take instructions from the 

• Chic/ Revenue Authority and place Ms 
, point before us. The learned Govem- 
i ment Advocate has accordingly appear- 

• ed before us today and has stated that 
■ he has been instructed by the Financial 

Commissioners to state tliat the bond 
;in question was properly stamped un- 
: der Art. 57, Sch. 1, Stamp Act. With 
' this view ws sgrec ^xnd hold th&t the 
' stamo duty of Rs. 7-8-0 on the bond was 
sufficient. 

V.s. Order accordingly. 

A. I. R. 1933 Lahore 1005 (1) 

Dalip Singh, J. 

Gurdit Singh and oi/iers—Plaintiffs 
Appellants. 

V. 

Haru and others —Defendants Res- 

ipondents. _ 

Second Appeal No. 1981 cf 1931, 
Decided on 9th October 1933, from de¬ 
cree of Diet. Judge, Ambala, D/- 22nd 
August 1931. — , - AVI 

Cu«tom (Punjab)—Rupar Tahsil — Ambala 

District—Sisters. , 

In Bupar Tahsil, District Ambala, sisters in¬ 
herit in the absence of near collaterals, i. e. fifth 
decree collaterals. LP 1005 0 21 

Sardar Marnam Singh for Appel¬ 
lants. ■ 

Teh Chand —for Respondents. 

- Judgment. —A preliminary objection 
has been raised that no appeal lies 
as the certificate was obtained aft^ 
limitation. I find that only one appel¬ 
lant Gurdit Singh, applied for a certifi¬ 
cate. The learned District Judge con- 
idoned the delay in applying for a cer¬ 
tificate on the ground of illness. This 
justifies Gurdit Singh's appeal but it 
aoes not follow that the appeal of the 
other appellants is also good, although 
j learned counsel argues that S. 41 only 
i demands a certificate and ^^ch appel¬ 
lant need not obtain a cerdnc^c. I do 


not think this argument is correct but 
it is uiiTieccessary to decide tlui point as 
it is clear that the Riwajiam of Rupar 
Tahsil shows that sisters inherit in the 
absence of near collaterals, i. c., 5tU 
degree collaterals. I see nothing to 
rebut the presumption that arises from 
the Riwajiam. I therefore repel this 
contention. It is contended that the 
first judgment of the learned District 
Judge is res judicata as regards this 
point, but this is obviously not so. 
I therefore dismiss the appeal with 
costs. 

K.S. Appeal dismissed. 

A. I. R. 1933 Lahore 1005 f2) 

Coldstream and .Abdul Qadir, JJ. 

Mohammad Araf and anothei —Appel¬ 
lants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 844 of 1932, 
Decided on 13tb October 1932, from 
order of Sesa. Judge, Campbellpur, D/- 
21st June 1932. 

(a) Criminal Trial — Fir»t information re¬ 
port—Evidence of witness whose name is not 
mentioned in first information report cannot 
be rejected only on that reason. 

There certainly may bo cases where an omis¬ 
sion to state some fact in a first information 
report may be proved and be a relevant matter 
of significance. But where the witness whose 
name was not mentioned in the first iuforrna- 
tion report, w’as not herself present at the police 
station the mere omission of the reporter, 
who himself was not an eyewitness to a murder, 
in recounting what ho had heard from another 
person who was an eyewitness could not pos¬ 
sibly lessen the value of her evidence, 

^ [P 1006 C 11 

(b) Penal Code (I860), S. 302 — Murder 
proved—Motive is immaterial. 

Where there is direct evidence of murder, ab¬ 
sence of proved motive is immaterial. [P1006 G 2] 

Khalifa Shuja-ud-din — for Appel¬ 
lants. 

Des Raj Sawhney —for tho Crown. 

Ccldstreani, J .—The appellants Mo¬ 
hammad Araf and his cousin Fateh Mo¬ 
hammad Awans, have been sentenced 
to death by the Sessions Judge of At- 
tock for having together murdered 
Ghulam Mohammad on the night of 
4th February 1932 in their village 
Dhullian. The crime was reported on 
the next morning at Tamman police 
station, 13 miles away, by Fateh Mo¬ 
hammad, the father of Ghulam Maham- 
mad, the murdered man. Fateh Moham¬ 
mad had been absent in his “dhok,” 
three miles from Dullian, at the time 
of the murder and his report is mere¬ 
ly a repetition of the story he had been 
told by Mt. Malkani, the dead man’s 
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widow. This story was that during the 
night when Ghulam ^Mohammad was as¬ 
leep with his wife and two little chil¬ 
dren in his house, someone heaped a 
thorn hedge against the outside oE his 
house door and set.fire to it. Ghulam 
Mohammad and his wife ran out but 
Ghulam Mohammad 'was at once at¬ 
tacked by the two appellants. He at¬ 
tempted to escape but was overtaken. 
Fateh Moliammad held him down while 
Mohammad Araf killed liim with a 
spear- Meanwhile attracted by the up¬ 
roar made by Malkani who had follow¬ 
ed her husband Mohammad Khan, 
Ghulam Mohammad’s uncle and Hayat 
Mohammad, a cousin of Mohammad 
Khan, arrived upon the spot. Ghu¬ 
lam Mohammad’s assailants then fled 
away leaving the spear behind. 

Mt. Malkani died before her evidence 
could be recorded. Besides Mohammad 
Khan and Hayat Mohammad, the two 
witnesses mentioned in the first infor¬ 
mation report, the prosecution produced 
Mt. Ghulam Khatun as an eye-witoess. 
Her evidence however has been rejected 
by the learned Sessions Judge, partly 
for the reason that the omission of 
her name from the first infonnation 
.report “is a fatal objection to her pre- 
jscnce at the murder.” There certainly 
may be cases where an omission to 
state some facts in a first information 
report may be proved and be a rele¬ 
vant matter of significance; ^ but in this 
case there was no justification for the 
view expressed by the learned Sessions 
Judge. The witness was not herself pre¬ 
sent at the police station and the* mere 
.omission of the reporter, who him^lf 
was not an eye-witness, in recounting 
|what he heard from Malkani could not 
'possibly with any show of reason les-^ 

' sen the value of her evidence. 

The evidence of the other two eye¬ 
witnesses Mohammad Khan and Hayat 
Mohammad has been believed by the 
learned Sessions Judge. They corrobo¬ 
rate the report made to the police. 
Mohammad Khan, who is a poor m^, 
was sleeping as a , chaukidar. at t^ 
shop of Gumani Ram in the lane m 
which the murder took place and close 
to the place where Ghulam. Mohammad 
was killed. He saw Mohammad Araf 
stabbing repeatedly Ghulam Moham¬ 
mad with a spear while Fateh Moham¬ 
mad held him. He identified the ac¬ 
cused by the light of the fire which 
they had lit at Ghulam Mohammad’s 
door. Hayat Mohammad came to the 
scene from his house which 
is also quite near the 
scene of the murder. After the mur¬ 
derers had gone be and Mohammad 


Khan went to put out‘the fire . and 
then informed the. .lambardars. u 

The medical evidence 'given by the 
Assistant Surgeon of Tallagang, wlw 
examined Ghulam Mohammad’s body 
post mortem, proves tliat Ghulam Mo-i 
liammad died of shock and bleeding, 
resulting from injuries inflicted with 
some weapon like a spear. He had 
no less than twelve incised wounds up¬ 
on his body. His lungs were both 
pierced and the main vessel of the 
heart had been cut across. It is obvi¬ 
ous that these injuries must have taken 
some time to inflict and their nature 
makes it probable that more than one 
man took part in the assault. The ap¬ 
pellants when questioned denied their 
guilt. Mohammad Araf pleaded that he 
had been falsely accused because he 
had given evidence in a murder case 
against the sons of one Mahbub who 
is father-in-law of a cousin of the de¬ 
ceased Ghulam Mohammad. Fa'.eh Mo¬ 
hammad declared that he had been ac-< 
cused simply because he was Moham-< 
mad Araf’s cousin. No witnesses were 
called for the defence. 

We have been taken through the 
whole of the record by Mr. Shujaud- 
din who has argued that the evidence 
relied upon is discrepant and unreliable. 
The main discrepancy to which he l^s 
drawn our attention is on the point 
whether Malkani was or was not ques*- 
tioned by Fateh Moliammad, the de¬ 
ceased’s father, when he arrived on the 
scene. Mohammad Khan says that lie 
did not see Fateh Mohammad talking 
to Malkani while Fateh Moliammad 
states that he questioned Malkani 
and afterwards Mohammad Klian and 
Hayat Mohammad who confirmed her 
statement. There is also a very minor 
discrepancy regarding the manner in 
which Fateh Mohammad, the appellant, 
held Ghulam Mohammad while Mo¬ 
hammad Araf wounded him with the 
si>ear. Mohammad Khan says that Fa-^ 
teh Mohammad caught Ghulam Mo-'; 
hammad by the back hair while Ha¬ 
yat Mohammad says that Fateh Mo¬ 
hammad was holding him with one 
hand by the hair and with the othe* 
by the arm. After hearmg what coun-^ 
s^ has to say and considering the evi¬ 
dence I do not think that these dis¬ 
crepancies justify the rejection of the 
evidence which has been accepted hy 
the learned Sessions Judge. 

Dr. Shujauddin has also argued tha* 
no adequate motive for the murder h^ 
been proved. Where there is direct evi¬ 
dence, such as has been relied upon 
in this case, absence of proved motivo 
latexiid. There is however ew- 
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dence proving that Ghuiam Mohammad, 
the murdered man, liad twice previous¬ 
ly abducted one Mt. Khatun, a cousin 
of the mother-in-law of Mohammad 
Araf and tliat on the second occasion, 
which was shortly before the murder, 
both the appellants liad recovered the 
woman from the house of Mt. Bhag 
Bhari (P. W. 10) where she liad been 
taken by Ghulam Mohammad. It is 
alsoinevid.'nce tliatGhulam_ Mohammad 
had been suspected of burning down the 
house of the appellant Fateh Moham- 
niad four days before the murder. 

Finding the guilt of the appellants 
established I would dismiss the ap¬ 
peal and confirm the sentence of death 
passed upon them. 

Abdul Qadir /.—I agree. 

V.S. Appeal dismissed. 

A. I. R. 1933 Lahore 1007 (1) 

Dalip Singh, J. 

Sapt Textile Products Ltd. Bombay — 
Defendants—Appellants. 

V. 

{Firm) Ba^jhbar-Das Beni Parshad — 
Plaintitfs—Respondents. 

Miso. First Appeal No. 1178 of 1933, 
Decided on 9{.h October 1933, from order 
of Senior Sub JuSge, Ambala, D/- 20th 
June 1933. 

Civil P.C. (1908). S. 115 — Judge using 
discretion in refusing to refer matter to 
arbitration—High Court will not interfere— 
Arbitration. 

A long delay by the defendants in referring 
the mat'er to arbitration justifies the Court in 
refusing to enforce tbe clauses of arbitration. And 
this being a matter of discretion, if no sufficient 
reason is made out, the High Court will not in¬ 
terfere with it. LP 1007 C 1, 21 

Badri Das —for Appellants. 

J. N. Aggartoal and G. L. Aggarwal — 
for Respoodeuta. 

Judgment. —A prcliminan^ objection 
is taken that no appeal lies. This is 
supported by the Division Bench rul¬ 
ing in Punjab Marwafi Chamber of 
Commerce^ Delhi v. Ram Mai Lila Sah 
(1), and the learned counsel for the ap¬ 
pellant has not seriously contested it. 
He however contends that the case 
should be treated as a revision and 
relied on Punjab Marwafi Chamber of 
Commerce, Delhi v. Ram Mai Lila Sah 
(1) which does not help him. The rat¬ 
ter is one of discretion and no sufficient 
reason has been made out before me 
to interfere in the matter with the dis-. 
cretion exercised. It is unnecessary to 
‘ decide whether these contracts are or 
are not forward contracts. It is enough 
to hold that the long delay by the 

A 1 B 1981 lAh 614=182 1 C 860=18 Lah 60. 


defendants in referring the matter to 
arbitration docs jus'tify the Court 
refusing to enforce the clause now. I 
therefore dismiss the appeal with costs. 

V.S. Appeal dismissed. 


A. 1. R. 1933 Lahore 1007 (2) 

Agha Haidau and Addison, JJ. 

Ganun —Plaintiff—Appellant. 

V. 

Ram Ditta and others —Defendants— 
Respondents. 

Second Appeal No. 2139 of 1927,. 
Decided on 8th November 1932, from 
order of Dist. Judge, Gurdaspur, D/- 2l8fc 
June 1927. 

Custom (Punjab)—Suit for possession of 
village land—Admission of plaintiff’s claim 
by some of proprietors—Plaintiff should be 
given decree for joint possession in respect 
of share of such defendants. 

In a suit for possession of land situate iu 
a village against tlie proprietors, some of the pro¬ 
prietors admitted the plaintifi's claim but tbe 
suit was dismissed : 

Held: that the plaintifi should be granted a 
decree for joint possession in respect of the share 
of the defendants who had admitted his claim. 

[P 1008 C IJ 

Fakir Chand —for Appellant. 

Mehr Chand Mahajan —for Respon¬ 
dents. 

Agha Haidar, J. —This is a plain¬ 
tiff’s appeal arising out of a suit for 
possession of a certain area of land 
and also of a dilapidated house situate 
in the village Hara Tikka Kawal. The 
trial Court decreed the suit, but in ap¬ 
peal the learned Judge of the lower 
appellate Court has dismissed the plain¬ 
tiff’s claim. The plaintiff has come up 
to this Court in second appeal, arvd the 
short point, on which the appeal was 
admitted and which has been argued 
before us, is that, having regard to 
the fact that some of the defendants 
had admitted the claim of the plain¬ 
tiff, a decree ought to have been grant¬ 
ed at least so far as the shares of 
those defendants are concerned. 

The facts of the case may briefly 
be stated as follows: One Puran died on 
10th February 1915, leaving him sur¬ 
viving Mt. Gangi, his widow, On Pu- 
ran’s death mutation was effected in the 
name of Mt. Gangi and she remained in. 
possession for several years. On 8th 
August 1923, Mt. Gangi appeared be¬ 
fore the Patwari of the village and ask¬ 
ed him that the land standing in her 
name may be recorded in the name of 
Ganun, the present plaintiff, as her 
adopted son. This was done, Mt. Gan¬ 
gi died shortly afterwards. On 20th 
January 1925, the Assistant Collector 
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ordered mutation in the name ofGanun, 
hut on appeal the Collector, on 3rd April 

1925, set aside the Assistant Collec¬ 
tor’s order and ordered that the names 
of the proDi'ictary body of the village 
be entered in the revenue papers. 
Thereupon, on 24th July 1925, Gunan 
instituted the present suit for^ posses¬ 
sion as already mentioned. He'implead¬ 
ed 19 proprietors as defendants in the 
case. It is important to note that al¬ 
though Jagtu. defendant 16 and Kir- 
Ju, ciefendant 19. at first filed a written 
istaicmcnt along wi^h certain other de¬ 
fendants. contesting the plaintiff’s 
■claim, thev ultimately, on 3rd March 

1926. admitted his claim. Ex parte pro¬ 

ceedings were ordered against Teku, 
defendant 6, and Bhodu. defendant 7, 
who had filed separate written state¬ 
ments admitting the plaintiff’s claim, 
’fhev also appeared as witnesses on 
his behalf supporting his claim. Munno, 
defendant 9, gave evidence as P. W. 
12, in the case supporting the plain- 
lift s claim • FaWir Chand, counsel 

for the anpcllant. argued tliat the 
plaintiff’s claim should have been de- 

. creed as against all these five 
dants, including Munoo. So far as Mu- 
noo is concerned, there is no force 
in the appellant’s contention. Munoo 
. did not file any written statement. As 
already stated, he app^red simply as 
a witness- for the plaintiff and support-- 
ed his claim. But by giving evidence 
in support of the plaintiffs cla^ it 
•cannot be said that he admitted the 
plaintiff’s claim and gave up his rights 
and interests in the land which forms 
the subject-matter of the present suit. 

So far as the other four defeimants 
are concerned, namely, Jagtu, Kirlu. 
Teku and Bhodu, the plaintiff, ought 
to have been granted a decree m res¬ 
pect of their shares on their own ad¬ 
missions. ^ 

1 would therefore allow the appeal 
to this extent that the decree of the 
[lower appellate Court be modified and 
the plaintiff granted a decree for joint 
possession in respect of the share of 
the four confessing defend^ts. In 
other respects the appeal fails. Under 
the circumstances of the case the_ Par¬ 
ties shall bear their own costs of this 

appeal. 

Addison, /■—I agree. 


A. I. R. 1933 Lahore 1008 

Dalip Singh. J. 

Asa Nand —Appellant. 

V. 

Jugal Kishore —Respondent. 

Misc. First Appeal No. 838 of 1933, 
Decided on 5th October 1933, from order 
of Diet. Judge, Attock, D/- 6th March 
1933. 

(a) Provincial Insolvency Act (1920), S. 59 
—Sale of mortgaged property of insolvent by 
Official Receiver without reference to mort¬ 
gagee rights—Insolvent has no right to pro¬ 
test though mortgagee may or may not have 
such right. 

Where the mortgaged property of the insolvent 
is sold by the Official Receiver without reference 
to the rights of the mortgagee, the mortgagee 
mav or may not have a right to protest against 
the'sale; bat this does not give the insolvent a 
right to protest against the sale. LP 1008 0 2] 

(h) Provincial Insolvency Act (1920), St. 28 
and 59—Expiry of time for applying for dis¬ 
charge—Court is not bound to vest property 
in insolvent but may Vsst in receiver for 
benefit of creditors and sale by receiver 
cannot be questioned by insolvent. ' 

Where the time foe applying for discharge has 
expired, the Court is not bound to vest the pro¬ 
perty in the insolvent; but it may vest in the 
receiver for the benefit of the creditors; 
even if the receiver sells the property or distri¬ 
butes it among creditors, the insolvent has no 
right to object to it, though the creditors mav 
do so. IP 1008 0 2] 

M. L. Puri —for Respondent. 

Judgment .—This api>eal has no 
force. The mortgagees may or may not 
have a right to protest against the sale 
of the property without reference to 
their mortgagee rights if this has hap¬ 
pened, but this does not give the msol- 
vent a right to protest against the sale 
of the mortgaged property. Next the 
insolvent urges that the time for ap¬ 
plying for a discharge has expired and 
hence the receiver cannot sell the pro¬ 
perty. There does not appear to ^ve 
been any order annulling the adjudica¬ 
tion and even if there had been, the 
Court is not bound to make the pro¬ 
perty in hand vest in the insolvent, but 
may vest it in the receiver for the 
benefit of the creditors. The insolvent 
urges that the receiver has no right 
to sell the property or distribute it 
among the creditors, but even if this is 
so, it is for the creditors to object and 
not the ins(^vent. I therefore dismiss 
the appeal with costs. 


K.s. 


Decree modified. 


K.S. 


Appeal dismissed. 
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A. L R. 1933 Lahore 1009 

Tek Chand, J. 

Khuda Bahhsh and another — Accused 
—Petitioner, 

V. 

jEJmperor”“Oppo 8 it 0 Party, 

Criminal Revn. Petn. No. 635 of 
1933, Decided on 7th September 1933, 
from order of Dist. Magistrate, Gurdas- 
pur, D/- 8th March 1933. 

(a) Pena! Code (1860), Ss. 417 and 420— 
Obtaining money by cheating i» offence 
tinder S. 420 and not under S. 417. 

Where a person is alleged to have obtained 
money by cheating, the offence committed is 
one under S. 420 and not merely under S. 417: 
10Lah6J3, Pef. CP 1010 Cl] 

(b) Penal Code (1860), S. 420 — Trial of 
case under S. 420 by Second Class Magis- 
irate—Defect is not cured by Criminal P. C, 

(1838), S. 537, ^ ^ 

A Magistrate who bolds ouly second class 
powers has no jurisdiction to try a case under 
S. 420, Penal Code; this is a matter which £oes to 
the very root of the case, and is not an irregula- 
irity which is covered by S. 537, Criminal P* C,: 
air 1921 Lzh 63; 11 A L J 95 and A I 71 1925 
Mad 307, Be/. LP 1010 C 1] 

Mohshi Shah—iov Petitioner. 

Grounds. —The case against the pcli- 
tioners is that they obtained a sum 
of Rs. 300 by cheating from Nur Mo¬ 
hammad, complainant. This is an of¬ 
fence under S. 420, Penal Code, and 
not merely under S. 417, Pe¬ 
nal Code. The offence under S. 
417 is cheating generally but the of¬ 
fence under S. 420 is an aggravated 
type of the offence involving delivery 
or destruction of valuable security as 
was laid down in Rangayya v. Somap^ 
ptty cited as A. /. R. 1925 Mad. 367. 
It was also held in Birendra Lai Bha- 
duri V. Emperor (1) that the word 
“property” in S. 420, Penal Code, 
includes money. In Sher Singh v. Em¬ 
peror, cited as A. I. R- 1928 Lah- 
935 it was held that where a person, 
under fal^ pretence intentionally de¬ 
ceives the complainant and dishonestly 
induces the complainant to let him have 
on credit ' certain articles for wliich 
he did not intend to pay, then he is 
guilty under S. 420 and not under 
S. 417. These three authorities make 
it abundantly clear that the offence of 
the petitioner falls under S. 420 and 
not under S. 417, Penal Code. The 
learned Public Prosecutor concedes 
tHat the trial Magistrate had no juris¬ 
diction to try this offence. But he con¬ 
tends that the petitioners were not pre¬ 
judiced in any way by being tried un- 
der S. 417 , Penal Code, by a second 

1. C1906) 82 Cal 22^8 0 W 784. 
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class Magistrate. I am unable to ac¬ 
cept this contention. An accused per¬ 
son. is certainly prejudiced in his de¬ 
fence if he is tried for an offence by 
a Magistrate having no jurisdiction in 
the case. I am- thierefore of opinion 
that the second class trial Magistrate 
who convicted the petitioners for an 
offence under S. 417, Penal Code, was 
not competent to try them for the of¬ 
fence which comes within the purview 
of S. 420, Penal Code. 

The charge sheet framed against the 
petitioner mentions the fact that com¬ 
plainant was dishonestly induced to pay 
a sum of Rs. 300 to the petitioner, 
who practised cheating on him. The 
mention of this fact would take the 
case out of the jurisdiction of a Se¬ 
cond Class Magistrate. The charge 
sheet is defective because it does not 
specify the time when the cheating was 
practised and when complainant was 
induced to part with money under false 
pretences. The mandatory provisions of 
S. 342, Criminal P. C.. were also 
ignored because the accused persons 
were not questioned after the further 
cross-examination of the prosecution 
witnesses. It is contended that this 
failure was not a mere irregularity 
which could be cured but that it went 
to the root of the trial which \yas 
vitiated. In support of this contention 
reliance is placed on the principle enun¬ 
ciated in A. /. R- 1931 Mad. 241 
and A. /. R. 1922 Lah. 245. 

A fourth objection taken by the pe¬ 
titioners* counsel is that the trial Ma¬ 
gistrate convicted Khuda Bakhsh, i>e- 
titioner without recording his defence 
evidence. It is true, as has also been 
pointed out by the learned District Ma¬ 
gistrate, that the Trial Magistrate fail¬ 
ed to record an order that he was 
not prepared to grant further time to 
Khuda Bakhsh for producing defence 
evidence and that no statement of Khu¬ 
da Bakhsh was recorded as to Nyhether 
he was or was not closing his defence. 
But this failure does not prejudice the 
trial against Khuda Bakhsh who had suf¬ 
ficient time for producing defence evi¬ 
dence. There is nothing on the record 
to show that Khuda Bakhsh may have 
asked for extension of time. This ob¬ 
jection does not appear to me to carry 
any weight. 

The first objection regarding juris¬ 
diction however stands on a different 
footing. The trial Magistrate who is 
exercising only second class powers was 
not competent to try a case which ad¬ 
mittedly comes within the purview of 
S. 420, Penal Code. A ^cond class 
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Magistrate is not competent to try an 
offence under S. 420. Penal Code, 
though he has jurisdiction to try an 
offence under S. 417, Penal Code: vide 
A. /. /^. 1925 AM. 367. In this 

Madras riiUiig, it was also laid down 
that the High Court will set aside the 
conviction of an accused where the ac¬ 
cused himself objected to the jurisdic¬ 
tion of the lower Court, wliich by in- 
tcntionaly ignoring facts of aggitava- 
tion making the offence cognizable 
only by a superior Court has tried 
the accused under S. 417, Penal Code. 

For reasons given above, I refer the 
case for the orders of the Hon’ble 
Judges of the High Court with the 
recomendation that the convictions and 
the sentences recorded against the pe¬ 
titioners may be set aside and that 
their rc-trial under S. 420, Penal Code, 
may be ordered before a First Class 
Magistrate. Pending decision of this re¬ 
ference. the petitioners will be released 
on furnishing bail bonds of Rs. 1,000 
eacli. 

Order. — The facts are set 
out fully and clearly in 
the order of reference, passed by the 
learned Sessions Judge and it is not 
necessary to recapitulate them here. 
There can be no doubt that on the 
facts, alleged by the prosecution and 
found by the Trial Magistrate, the of- 
|fencc fell under S. 420 and not un¬ 
der S. 417, Penal Code, Sher Sinsh 
V. Emperor (2). This being so, the 
case was triable by a Magistrate of 
the First Class. The Trial Magistrate, 
who holds only second class powers, 
therefore had no jurisdiction to try it. 
This is a matter which goes to the 
very root of the case, and is not an 
irregularity which is covered by S. 537 
of the Code, Bakhtawar Singh v. 
Emperor (3), Jwala Prasad v. Emperor 
(4) and A. /. R. 1925 Mad. 367. 

I therefore accept the recommenda¬ 
tion of the learned Sessions Judge, set 
aside the convictions and sentences 
passed against the petitioners by the 
trial Magistrate, and affirmed on ap- 
pezil by the District Magistrate, and 
direct that they be retried under S. 
420, Penal Code, by a Magistrate of 
the first class. 


K.s. 


Betrial ordered. 


2. A I R 1928 Lah 935=115 I C 471=10 Lah 
513. 

8. A I R 1921 Lah 68=67 I C 588, 

4. (1929) 11 L L J 96. 
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Dalip Singh, J. 

Bahiman —Appellant. 

V. 

Nagar Mai and another —Hespondents* 
Misc. First Appeal No. 77 of 1933, 
Decided on 16th October 1933. 

^ (a) Provincial Insolvency Act (1920), 
Ss. 28 and 59 —House of agriculturist insol¬ 
vent does not vest in Official Receiver—He- 

cannot therefoie sell it—Civil P. C. (1908), 
S. 60. 

No doubt ordinarily an Official Receiver can 
sell the equity of redemption, but that is because 
all property of the insolvent vests in him. ' But 
in the case of an agriculturist insolvent, accord¬ 
ing to the provisions of S. 60, Civil P. C., the 
house of an agriculturist does not vest in the 
Official Receiver and therefore he cannot sell 
property which does not vest in him. This is so 
even with respect to a house wherein the agricul¬ 
turist insolvent is residing not as an owner but 
as a lessee ; for the word used in S. 60 is “occu¬ 
pied" which seems to be a phvsical fact and not 
“possessed." ' LP 1010 0 2] 

(b) Provincial Insolvency Act (1920), 
Ss. 47 and 59 —Mortgagee cannot authorize 
Official Receiver to sell property not vested 
in him. 

Section 47 does not empower the mortgagee to 
authorize the Official Receiver to sell property 
not vested in him. [P 1010 C 21 

Malak Mohammad Amin —for Appel¬ 
lant. 

C. L. Aggarwal for Nagar Mai —for 
Respondents. 

Judgment. —The only question in 
this case is whether the Official Re¬ 
ceiver can sell the mortgaged propertyn 
No doubt ordinarily he can sell the 
equity of redemption, but that is be¬ 
cause all property of the insolvent vests 
in him. But in this case according to 
the provisions of S. 60, Civil P. C., 
the house of an agriculturist does not 
vest in the Official Receiver and I do 
not see how he can sell property which 
does not vest in him. S. 47 does not 
empower the mortgagee to authorise 
the Official Receiver to sell property 
not vested in him. It is next contended 
that the house is now occupied by the 
agriculturist not as owner but as less^ 
and hence the proi>erty does vest in 
the Official Receiver. The word used 
however is “occupied” which seems to 
be a physical fact and not “possessed” 
which might introduce difficulties. I do 
not decide the question whether the 
mortgag<*.e has other remiedies again^ 
the property by way of a regular suit 
or otherwise. I accept the appeal and 
'Sold that the house cannot be sold 
•by the Official Receiver. 

v.s. Appeal allowed 
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A. 1. R. 1933 Lahore 1011 

Tkk Chaud and Monbob, JJ. 

Municipal Committee, Simla Defen¬ 
dant—Appellant. 

V. 

Beli Bam & Co —Plaintiffs — Respon- 

First Appeal No. 905 of 1930, De¬ 
cided OB 16th June 1933. from decree of 
Senior Sub Judge, Simla, D/- let Febru¬ 
ary 1930. j. ■ t 

(a) Deed — Construction — Condition* ot 
work contained in book of specification 
Special contract executed by contractor tor 
execution of a particular work — In case or 
conflict between specifications and contract, 
Herms in contract •hould prevail. 

The book of specifications issu>d by a Muni¬ 
cipal Committee contained an offer of Ibecon 
ditionson which work was intended to be done 

by the Co-ninitteo. One of the conditions therein 
mentioned was lhat no alteration or variation 
the work was to be done by the contractor 


without the written order of the President where 
the value of such alteration exceeded Rs. lUUU. 
The plaintiff undertook a contract and the rJgbts 
and obligations were embodied m a deed. Une 
of the terms was that the Enginepr-m cbief was 
the sole judge as regards the quality, soundnes. 
and nature of the work and that the contractor 
was to obey and satisfy to the minutest detail 
the instructions given by the Engmeer-m-chiet. 
Under instructions from the engineer, the pla»o* 
tiff changed the construction from uncoursed to 
coursed masonry the value for which exceeded 
over Rs. l.OCO without the wiitten order of the 

Presidenb: , .. 

Held-, that the deed executed for the parti* 

oularwork prevailed over the specifications arid 
that as the contractor had executed the work in 
accordance with the orders of the engineer the 
committee could not escape liability on tbo 
•ground that there was no written or^ej ff the 

President. ^ , i 

(b) Interest — Future interest at IZ per 

cent excessive in absence of special rea¬ 
sons— CivilP.C. (1908). S 34 

Future interest at 12 per ceut per annum from 
the date of decree till realization is excessive. 
In the absence of special reasons, Courts usually 
allow future interest at 6 per 

Badri Das and Shankar Nath for 

Appo^laot. 

J. N. Aggarwal and Achhru Bam—lor 
Bespondents. 

Tek Cband, Th« plaintiffs are 

the surviving partners and 
of a firing of c 9 ntractors which had 
constructed for the defendant, the Mu- 
Tiicipal Committee of Simla, certam 
Aibuildings in connection wim the bmia 
AVater Supffty Scheme (Gurna Pro- 
under a written contract (.h-x. 
p, W. 13-19) dated 17th July 1922. 
The work was completed some tune 
in June 1924, and on 22iid Septemter 
tHS idaintiffs submitted their final biU 


for the amount due to them. The Com¬ 
mittee disputed some of the items and 
paid to the plaintiffs a certain sum of 
money in account. The parties made 
several attempts to arrive at an ami¬ 
cable settlement, but these were un¬ 
successful, and the plaintiffs, on 27th 
September 1927, brought a suit against 
the Committee for recovery of Rupees 
19,000, made up of the following 
items: (a) Rs. 12,758-6-9 alleged to 
have been wrongly disallowed by the 
defendant for the masonry work done 
on the coagulating and settling 
tanks. The plaintiffs contended that this 
was done in coursed stone masonry 
in lime, under orders of the engineer-in¬ 
charge of the project, and should have 
been paid for at Rs. 73 per 100 cubic 
feet, and not at Rs. 60 per 100 cubic 
feet which was the rate fixed for un¬ 
coursed stone masonry Ume. (b) 
Rs. 1.048-9-6 wrongly deducted by the 
defendant on account of “dressing" 
done departmentally which, the plain¬ 
tiffs alleged did not form part of the 
work included in the contract; (c) 
Rs. 1,406-4-0 wrongly disallowed by 
the defendant on account of “ramming" 
done in layers of 6 inches each, (d) 
Rs. 3,803-5-3. interest at 12 per cent 
per annum on the amount due on (a), 
(b) and (c) above from 26th August 
1925 when the plaintiffs had served 
a notice on the defendant claiming in¬ 
terest on the amount withheld by the 
Committee, to the date of the suit. The 
total of these items was Rupees 
19,016-9-6, but the plaintiff remitted 
Rs. 16-9-6 and asked for a decree for 
Rs. 19,000. 


The defendant Committee denied the 
claim in its entirety and pleaded that 
as a matter of fact the coagulating 
and setting tanks had been constuct- 
ed in uncoursed stone masonry in lime, 
and that even if it were found that 
the work had been done in coursed 
masonry under the orders of the engi- 
neer-in-charge, the Committee was not 
liable as the change from uncoursed to 
coursed masonry was unauthorised and 
not binding on the Committee. It was 
averred that items (b) and (c) had 
been rightly disallowed and that the 
plaintiffs were not entitled to charge 
interest either under the terms of the 
contract or in accordance with the pro¬ 
visions of the Interest Act. Lastly, it 
was urged that the plaintiffs, not hav¬ 
ing completed the work within the sti¬ 
pulated time, were liable to pay a pe¬ 
nalty. of Rs. 600, which should be set 
off against the 'amount, if any, which 
imght .be'.found due to them. After 
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a lengthy trial, the learned Subordi¬ 
nate Judere passed a decree in favour 
of the plaintiffs for Rs. 5,568 with 
simple interest on that sum at 12 per 
cent per annum from the date of the 
notice (26th August 1925) to the date 
of the decree, and future interest at the 
same rale from the date of the de¬ 
cree till realization in full. From this 
decree two appeals have been lodged 
in this Court: Civil Appeal No. 931 
of 1930 by the plaintiffs praying that 
the claim be decreed in full: and Civil 
Api^cal No. 905 of 1930 by the de¬ 
fendant asking for a dismissal of the 
claim except for the sum of Rupees 
1,048-9-6 which, it is now admitted, 
liad l)ecn wrongly deducted on account 
of the “dressing” done departmcntal- 
Jy. item (b) above. 

The principal point in controversy 
is whether the settling and coagulat¬ 
ing tanks were built in coursed stone 
masonry in lime, and if so, whether 
the defendant Committee is bound to 
pay at a rate higher than that fixed 
for uncoursed stone masonry. The 
mcasurcmients of the work done are 
not disputed both parties being agreed 
that the defendant constructed 
98,142.65 cubic feet of stone 
masonry in lime. The plaintiffs claim 
payment for it at Rs. 73 p^r 
100 cubic feet; ; the defendant admits 
liability to pay at Rs. 60 per 100 
cubic feet; while the lower Court has 
allowed Rs. 64 per 100 cubic feet. 

On the question of fact there can 
be no doubt that the finding must 1^ 
in favour of the plaintiffs. The evi¬ 
dence on the record is all one way 
and establishes beyond doubt that both 
the coagulating and settling tanks were 
constructed in coursed stone masonry 
in lime, under the orders of Mr. Hen¬ 
derson, the engineer-in-charge. (Then 
his Lordship examined the evidence on 
this point, and the judgment proceed¬ 
ed). It is however urged that the 
cngineer-in-charge had no power to or¬ 
der the contractors to construct - the 
tanks in coursed masonry, and in this 
connection reliance is placed on a print¬ 
ed book (Ex. P. W. 13-20) issued 
by the Committee on 14th February 
1921 containing specifications to the 
work to be executed, materials to be 
supplied, and conditions to be observed 
in the construction of several buildings 
connected with the Simla Water Works 
(Guma Project). On these “si>ecifica- 
tions” tenders were invited and even¬ 
tually the plaintiffs’ tender was accept¬ 
ed. The conditions on which the con¬ 
tract was given to the plaintiffs were 


reduced to writing in a deed (Ex. P. 
W. 13-19) dated the 17th 
July 1922 whic^ was duly 
signed by the plaintiffs and the Pre¬ 
sident (Mr. Abraham), the Secretary 
(Mr. Lister) and a member (Mr. Cot¬ 
ton) of the Committee and also by 
Mr. Henderson, the engineer-in-charge, 
The terms of this deed are different 
in several material' particulars from 
the “conditions” given in the printed 
book of specifications (Exs. P. Wi 
13-20) which had been issued about 
a year and a half earlier, and on 
which tenders had been invited from 
bidders. 

According to the book of specifica¬ 
tions (Ex. P. W. 13-20) the setting 
and coagulating tanks were to be 
constructed in uncoursed stone masonry 
in lime, and in para. 38 it was pro¬ 
vided tliat no alterations or variations 
in the work, which was likely to ex¬ 
ceed Rs. 500 in value, were to be car¬ 
ried out by the contractor without first 
obtaining the approval in writing of 
the engineer-in-charge, and if the al¬ 
terations or variations were likely to 
exceed Rs. 100 without the written or¬ 
ders of the President. In the contract 
(Ex. P. W. 13-19), however it was 
specifically stated that in this transac¬ 
tion the Municipal Committee was “re¬ 
presented by the engineer-in-charge, 
Guma Scheme,” that the contractor 
agreed and bound himself to: 

“execute the work in the most substautial and 
workman like manner and with materials of the 
best quality to the complete satisfaction of the 
Engineer-in-charge,’* 

that he would “conform minutely to 
the instructions and drawings issued 
by the said engineer,” and that if at 
any time it should appear to the en¬ 
gineer-in-charge that any work had not 
been properly or skillfully performed 
he, after making a demand for recti¬ 
fication, was authorised to “forthwith 
determine and end the contract without 
further notice.” In para. 16 it was 
expressly laid down that the: 
“EDgineor-in-ebarge shall be the sole judge of the 
quality of the materials aud the soundness or 
nature and sufficiency of the work provided, done, 
and executed in pursuance of this agreement”. 

Mr. Badri Das for the defendant 
Committee relied on para. 38 of the 
printed specifications (Ex.P. W. 13- 
20 ) and argued that as the change 
from uncoursed to coursed masonry w^s 
admittedly more than Rs: 1,000 in va¬ 
lue and the sanction in writing of the 
President had not been obtained, the 
Committee was not liable to pay for 
it, even though the work had been 
executed imder the express orders of 
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the engineer-in-charge. In my opi¬ 
nion this argument is without force and 
I have no hesitation in overruling it. As 
(Stated already, the conditions of the 
'contract between the parties were embo¬ 
died in the deed. Ex. P. W. 13-19, 
and their respective rights and obli¬ 
gations were to be regulated by its 
terms. The book of s-pecifications, is¬ 
sued by the Committee a year and a 
half earlier, merely contmned an offer 
of the conditions on which the 
mittee intended at that time to have 
the work done. These ^ “conditions 
were modified in several important par¬ 
ticulars in the course of the negotia¬ 
tions, and the terms ultimately agreed 
upon between the Committee and the 
contractors were entered in the writ¬ 
ten contract, Ex. P. W. 13-19. There 
lean therefore be no manner of doubt 
that if on any point there is a con¬ 
flict between P. W. 13-20 and 

Ex. P. W. 13-19, the latter must pre¬ 
vail. A comparison of the terms of 
the two documents makes it abundant¬ 
ly clear that Ex. P. W. 13-19 super¬ 
seded para. 38 of the printed book 
of specifications; and the engtneer- 
in-charge was invested^ with very wide 
powers in connection with the construc¬ 
tion of these buildings, and the con¬ 
tractors were required to execute the 
work in strict accordance with his di¬ 
rections. The class of masonry in which 
the walls of the tanks were to be con¬ 
structed was clearly a matter on which 
the contractors were bound to follow 
the instructions given by him- 
not contended that the plaintins dis¬ 
obeyed these instructions. Indeed, the 
I very basis of their claim is that they 
had executed the work in strict ac¬ 
cordance with the orders issued by Mr. 
Henderson. The class of masonry in 
which the walls were to be built is 
not a matter to which para. 12 of 
Ex. P. W. 13-19 applied and I have 
no doubt that the Committee cannot 
escape liability on the highly techni¬ 
cal ground urged by Mr. Badri Das. 

The next question for determination 
is the rate at which the plaintiffs are 
to be paid for this work. (After con- 
sidering the evidence, his Lordship al- 
lowed the rate of Rs. 70 per 
100 cubic feet, and proceeded). The 
next item in dispute is the cost for 
••ramming” which the plainurts claimed 
to have done in layers of 6 inches and 
for which they asked to be paid at 
Re. 1 per 100 cubic feet. The defen¬ 
dant denied the claim in toto but the 
lower Court has allowed 8 annas 
per 100 cubic feet. Neither party is 


satisfied with this decision, and the 
plaintiffs in the appeal want tliis amount 
to be enhanced to Re. 1 per 100 cubic 
feet, while the defendant prays that 
the item be disallowed altogether. Af¬ 
ter hearing counsel at length and going 
through the evidence. I am of opinion 
that the contention of both parties are 
unsound and the finding of the lower 
Court should be upheld. 

The next question raised in the de¬ 
fendant's appeal is whether the plain¬ 
tiffs were entitled to charge interest 
on the amount withheld by the Com¬ 
mittee. In the contract there is no pro¬ 
vision for the payment of interest. But 
the plaintiffs submitted their final bill 
in September 1924 claiming a cermn 
sum as due to them. A part of this 
sum was disallowed by the Committee 
and on 26th August 1925i the plain¬ 
tiffs sensed a notice on the Committee 
demanding the amount and saying that 
on the failure of the Committee to 
pay, interest at 12 per cent per an¬ 
num would be charged. On these lacts 
the case is clearly governed by the 
Interest Act and the lower Court held 
quite rightly that interest is payable 
on the amount found due. The plain¬ 
tiffs, claimed, and the lower Court al¬ 
lowed, interest at 12 per cent per an¬ 
num, and having regard to all the 
circumstances I do not consider this 
to be excessive. I therefore affirm the 
finding of the lower Court that the 
plaintiffs are entitled to interest at 12 
per cent per annum on the amount 
found due by it from the cUte of the 
notice up to the date of its decree, 

I also hold tliat on the amount, by 
which wc have enhanced the decrec- 
tal amount, the plaintiffs shall be al¬ 
lowed interest at the same rale from 
the date of notice to the date of our 

decree. . , , • 

The lower Court has given the plain¬ 
tiffs future interest at 12 per cent per 
annum from the date of its decree 
till realization. Tliis,- in my opinion, 
is excessive. In the absence of special 
reasons, Courts usually allow future in¬ 
terest at 6 per cent per annum. No 
special reasons have been shown to ex¬ 
ist in this case, and I do not see 
why a higher rate should be allowed. 
The Committee in their appeal claimed 
to setoff Rs. 600 as compensation for 
the delay on the part of the plaintiffs 
in completing the contract. The lower 
Court has however given good rea¬ 
sons for holding that the delay 
had been condoned by the Committee, 
and that it is not entitled to any 
compensation. As I am in complete 
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agreement with the conclusion of the 
lower Court, and the reasonings on 
which it is based, I do not think it 
necessary to discuss the evidence bear¬ 
ing on the point. I would, therefore, 
disallow the defendent’s claim on tliis 
point. There is liowcvcr a clear mis¬ 
take in tile decree sheet to which our 
attention has been drawn by Mr. Ba¬ 
dri Das. In the judgment the lower 
Court gave the plaintiffs proportionate 
costs on the amount decreed, but in 
the decree-sheet the amounts payable 
on account of court-fee stamp and 
pleader’s fee have been calculated on 
the sum originally sued for. Tliis is 
clearly a clerical mistake and should 
be corrected. The result therefore is 
that in addition to the amount decreed 

# lower Court the plaintiffs are 

entitled to the following items: 

Duo for the Coagulating and 
Settling T.intcs in excess of the 
amount allowed by the lower 
Ciurt Rs. 3,GS3-ll-4 

Intereston R5.3,G33-ll-4 from 
25th .August 1925 to IGbh Tune 
1933 at 12 per cent per annum R.s. 3,456* 6*6 


Total Rs, 7,145-0-10 

I would accordingly accept the plain¬ 
tiffs’ appeal (Civil Appeal No. 931 of 
1930) and enhance the amount de¬ 
creed by the lower Court by Rupees 
7,145-0-10 with proportionate costs in 
both Courts, and future interest at 6 
per cent per annum from the date of 
this judgment till realization. The de¬ 
fendant’s appeal (Civil Appeal No. 
905 of 1930) is dismissed with costs, 
except that in the lower Court’s decree 
the plaintiffs’ memo of costs shall be 
corrected as stated above, 
and the plaintiffs shall be allowed 
future interest on the amount 
decreed by the lower Court at 6 per 
cent per annum from the date of that 
decree till realization. 

Monroe, /.—I agree. 

K S. Order aocordingly, 

A. I. R. 1933 Lahore 1014 (1) 

Dalip Singh, J, 

Parma Nand and others — Defendants 
—Appellants. 

V. 

Sidhu and others — Plaintiff and De¬ 
fendants—Respondents. 

Second Appeal No. 1432 of 1932, 
Decided on 12th October 1933, from de¬ 
cree of Dist. Judge, Hoshiarpur, D/- 25th 
April 1932. 

Civil P. C. (1908), O. 41, R. 28 and S. 100 
—Appellate Court has discretion to decide 


case with or without taking additional evi¬ 
dence. 

It is within the discretion of the appellate 
Court, whether it can decide case with or with¬ 
out taking additional evidence; and the High 
Court cannot interfere in second appeal with the 
exercise of such discretion. (P 1014 C 1] 

H. J. Rustomji —for Appellants. 

Fakir Chand —for Respondents. 

Judgment. —The matter is on-e of 
discretion or rather for the decision 
of the lower appellate Court whether 
it can decide a case with or without 
taking additional evidence. I do not 
see tliat I can interfere in second ap¬ 
peal. I make no order as to costs of 
this appeal in the circumstances of the 
case. The appeal is dismissed. 

K.S. Appeal dismissed. 

'Jf A. I. R. 1933 Lahore 1014(2) 

Dalip Singh, J. 

Rang Lal —Defendant—Appellant. 

V. 

{Firm) Amolak Chand Mewa Ram and 
another —Plaintiff and Defendants—Res¬ 
pondents. 

Second Appeal No. 1683 of 1930, 
Decided on 3rd October 1933, from de¬ 
cree of Dist. Judge, Delhi, D/ 22.5-1930. 

^ Negotiable Instruments Act (1881), S. 50 
—Transferee of Hundi without considera¬ 
tion has rights of transferor though not of 
holder in due course. 

A transferee of a hundi for no consideration 
has got the rights of the transferor and can sue 
the maker, but be cannot have rights of a holder 
in due course. [P 1011 C 31 

Kishan Dyal —for Appellant. 

Faquir Chand—iov Respondents. 

Judgment. —The two points raised in 
this appeal are that: (1) The transfer 
being without consideration, the trans¬ 
feree cannot sue the original drawer 
of the hundi as S. 50 assumes con¬ 
sideration. I cannot agree with this 
proposition. It seems to me that the 
transferee has the rights of the, trans¬ 
feror, though he may not have the 
rights of a holder in due course. (2)1 
That the learned District Judge has 
erred in his finding of fact that the 
hundi in favour of Madan Lal was with 
consideration as he lias omitted to no¬ 
tice that no sum of Rs. 1,300 was 
shown as received by Madan Lal in 
his pocket book but all this is a ques¬ 
tion of fact and though the circum¬ 
stances may raise suspicion, they can¬ 
not shift the onus having regard to the 
equally unsatisfactory* character of the 
appellant. Rang Lai’s statements. The 
appeal fails and is dismissed with costs. 

K.S. Appeal dismissed. 
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Dalip Singh, J. 

Jit Singh and another — Plaintiffs 
Appellants. 

V. 

Lahh Singh and ayioUier — Defendants 
— Respondents. 

Second Appeal No. l«3o5 of 1032, 
Decided on 16th May 1933, from decree 
•of Dist. Judge, Lahore, D/- 6th June 
1932. 

Custom (Punjabl-^Father — Father having 
minor sons entering into speculative tran¬ 
saction—It is for Court to decide whether he 
aicted bona fide and whether it was reason¬ 
able venture. 

Where a father with minor sons governed by 
Customary law enters into a speculative tran¬ 
saction, it is for the Court to drcide whether he 
acted bona fide and whether the venture was a 
reasonable one. [F 1016 C 1] 

Lala Tirath Bam —for Appellants. 

J. N. Aggaru-al —for Respondents. 

Judgment. —This is the usual suit 
by the sons of one Angrez Singh for 
possession of certain ancestral jand on 
the ground that certain alienations ef¬ 
fected by Angrez Singh arc not for 
necessity and are not binding on hi« 
sons. Various pleas were taken by the 
mortgagees which do not now concern 
us. But the trial Court decreed the suit 
of the minors without any cliarge what¬ 
soever. On appeal, the learned Dis¬ 
trict Judge upheld the cliarge created 
"by the three mortgages and passed a 
decree in favour of the plzdntiffs hold¬ 
ing tliat they would be entitled to pos¬ 
session on payment of Rs. 5,100 to 
the defendant. The three alienations in 

question are: • 

(1) Dated 28th February 1927 for 
Rs. 1,500. The learned District Judge 
found tliat Rs. 126 and Rs. 37, a 
total of Rs. 163, was not proved to be 
for necessity. 

So far as the other items are conr 
cerned, the main ground of attack in 
-the grounds of appeal is that Angrez 
Singh had no business to take certain 
land on lease from the mortgagees 
when he had already mortgaged his 
own to those mortgagees and taken it 
back again on rent. It seems to me 
however that the learned District Judge 
has come to the right conclusion on 
the point though he has used in his 
judgment words which are much too wide 
.and cannot be supported. For instance, 
he says, in dealing with the question 
of the lease taken by Angrez Singh, 
that it is not for the Court to say 
-whether or not Angrez Singh, was wise 
to take land on lease from Labh Singh: 
he was a free agent and the' best Judge 
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of his own actions, and. even if he 
did make a mistake in taldng land from 
Labh Singh on rent when he had land 
of his own that is not a sufficient 
ground for refusing to regard the pay¬ 
ment of rent for this land as a ne¬ 
cessary purpose. He has also stated 
that it may be assumed that the Re¬ 
venue Court before awarding the de¬ 
cree (for rent) satisfied himself that 
the sum was in fact due on account 
of a tenancy of land, and this furnishes 
additional proof in support of the ge¬ 
nuineness of other items relating to 
rent for land. I do not think tliis state¬ 
ment of the law is correct as it stands 
but, on the facts actually found, it 
seems to me clear that there is noth¬ 
ing whatsoever to show that Angrez 
Singh was acting to the detriment of 
his own children or tliat he was not 
justified in the circumstances in taking 
the lease of the land, I would there¬ 
fore hold tliat the appellants minors 
who are the minor sons of Angrez 
Singh, are entitled to possession of this 
land upon payment of Rs. 1,500 minus 
Rs. 163, i. e. , Rs. 1,337 in all. 

(2) The next mortgage is that of 
3rd March 1928 for Rs. 2,100. Here 
again, the learned District Judge s 
judgment contains sentences which are 
much widely stated but, on the whole, 
after hearing the learned counsel for 
the appellants I am of opinion that 
the learned Judge has come to the 
right conclusion, and I would hold that, 
apart from the item of Rs. 131, theother 
items are duly proved to have been 
for necessity. I would therefore accept 
the appeal of the appellants, so far 
as to vary the decree, and declare 
that these minors are entitled to pos¬ 
session of the land under this mortgage, 
on payment of Rs. 2,100 less Rs. 131, 
namely, Rs. 1,969 in all. 

(3) The third mortgage is tor 
Rs. 1,500 and dated 15th March 1928. 
Angrez Singh took Rs. 1,450 from the 
mortgagees and mortgaged 30 kanals 
of his ancestral land for this purpose. 
“With this sum of Rs. 1,450 he took 
a mortgage of 228 kanals along with 
one Narain Singh, who is a relative 
of the appellants. The share of Angrez 
Singh thus amounted to 114 kanals or 
thereabouts and, as pointed out by the 
learned District Judge, at least 32 ka¬ 
nals of this land was chahi land. There 
is further evidence to show that it was 
expected at the time that the barani 
land would shortly become nahri as 
the new canal was passing somewhere 
near this area. There is some evidence 
that a portion of the land of the vU- 
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lagc lias actually become canal irri¬ 
gated though it is not shown that the 
land under mortgage has become canal 
irrigated. Taking all the circurnstances 
into consideration I am of opinion that 
the learned District Judge was correct 
in his conclusion that Angrez Singh 
entered into this transaction bona fide 
and that it was a reasonable adventure 
on his part. Here again, the learned 
District Judge’s judgment contains a 
sentence which cannot be justified where 
he holds that it is not for a Court 
to decide that is or what is not a 
good speculation for a male proprietor 
with children under the Customary 
law, but the result is not affected by 
tliis over-broad statement of the Law 
and, so far as this item is concerned, 
I would give the plaintiff a decree 
for possession on payment of Rupees 
1,500. 

The respondent is entitled to liis costs 
as in the main the appeal has failed 
except for the small sums of Rupees 
163 and Rs. 131. 

K.S. Order accordingly. 


A. I. R. 1933 Lahore 1016 (1) 

Dalip Singh, J. 

Sidtan Mahmud and another — Plain¬ 
tiffs—Appellants. 

V. 

Ahmad Khan —Defendant — Respon¬ 
dent. 

Second Appeal No. 1531 of 1932, 
Decided on 10th October 1933, from de¬ 
cree of Addl. Dist. Judge, Mianwali, 
D/- 4th July 1932. 

Civil P. C. (1908). S. 11 — Rejection of 
claim to be occupancy tenant by revenue 
Court — Declaratory suit that plaintiff is 
owner of land is not barred. 

Rejection of plaintiff’s claim to bo an occu¬ 
pancy tenant by the Revenue Court does not 
operate as bar by the doctrine of res judicata to 
a subsequent civil suit for a declaration that 
plaintill is owner of the land. IP 1016 C 1] 

M. C. Sud for B. C. Mancha^ida—for 
Appellants. 

M. L. Batra —for Respondent. 

Order, —The learned District Judge 
is, in my opinion, not correct in hold¬ 
ing either that the suit does not lie 
or that the matter is res judicata. The 
claim to be an occupancy tenant has 
been rejected by the Revenue Court and 
that point is perhaps res judicata. The 
question whether the plaintiff is an 
owner or not has never been decided 
and this is the only way in ^vhich 
it can be decided. I do not see the 
nearing of S. 50-A, as this is not a 
suit of the class contemplated by that 
section. I therefore accept the appeal 


and remand the case to the District 
Judge for decision. The remand is under 
O. 41, R. 23. Court-fee will be re¬ 
funded. The parties directed to appear 
before the District Judge on 10th Nov¬ 
ember to have a date fixed for the 
hearing of the appeal. The appellant 
will have his costs of this appeal. 

K.S. Case remanded. 
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Dalip Singh, J. 

Bakhshish Singh — Objector— Appel¬ 
lant. 

V. 

Khalsa Bank Ltd.., Gujranwala —Res¬ 
pondent. 

Misc. First Appeal No. 370 of 1932^ 
Decided on 27th October 1932, from 
order of Dist. Judge, Gujranwala, D/- 
27th January 1932. 

Companies Act (1913), S. 40 — Person 
xvhose name is entered in register of mem¬ 
bers is presumed to be member. 

A persoD whose name is entered in the register 
of members is presumed to be a member and 
the onus of proving that he is not a member is 
shifted on him by such entry. LP 1016 C 2} 

Badri Das —for Appellant. 

Shamair Chand —for Respondent. 

Judgment. —In this case the appel¬ 
lant Sardar Bakhshish Singh, has been 
placed on the list of contributories of 
the Khalsa Bank Limited, Gujranwala, 
in liquidation, by the learned District 
Judge. The appellant objects, but the 
learned counsel in appeal has not been 
able to satisfy me that the judgment 
of the learned District Judge is wrong. 
The appellant’s name is admittedly en¬ 
tered in the register of members and 
under S. 40, Companies Act, the onus i 
shifts on him to show that he was not! 
a member. No reference need be made ‘ 
to his pleas, for as pointed out by the 
learned District Judge, they are incon¬ 
sistent and contradictory. The learned 
couns^ had endeavoured to argue that 
the record was in great confusion and 
that this shows that presumption should 
attach to the register of membersliip. 

He also contends that there is no 
proof that the allotment letter was duly 
despatched or communicated to the ap¬ 
pellant. In this connection there is a 
despatch register which shows that one 
of two letters bore a postal certificate. 
The learned District Judge concludes 
that the one which bore a postal certi¬ 
ficate was the allotment letter; but in 
any event shortly afterwards reminders 
were sent to the appellant and the ap¬ 
pellant has denied receipt of all these 
numerous letters. In the circumstances 
I think the learned District Judge was 
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light in holding that the story that he 
received none of these letters cannot 
be accepted and I would tlierefore ac¬ 
cept the evidence showing that the al¬ 
lotment letter was presumably duly des¬ 
patched to liim. 

The result is that the appeal fails 
and is dismissed with costs. 

li.S. dismissed. 


A. 1. R. 1933 Lahore 1017 

Broadway, C. J. and Abdul Qadik, J. 

Sundar Singh and another — Defen¬ 
dants—Appellants. 

V. 

Kehr Singh and anothe )—Plaintiff and 
Defendant—Eespondenta. 

Second Appeal No. 402 of 1927. De¬ 
cided on lOfch November 1932, from 
decree of Dist. Judge, Perozepore, D/- 

lOfch November 1928. 

Civil P. C, (1908), S. 11 and O. 2. R. 2— 
Suit for declaration of title to property pur¬ 
chased by plaintiff allowed to be dismissed 
Subsequent suit for refund of purchase 
money is not barred either by S. 11 or O. 2, 

R. 2. 

Defendants purchased certain property and 
sold a portion of it to the plaintiff. There was a 
pre-emption suit in respect of the sale to the 
defendants and pre'empiion WaS allowed, condi¬ 
tional on paying certain amount which was depo¬ 
sited in Court. Defendants tooU the money from 
Court. Plaintifl.s filed a suit for a declaration 
of title to the property purchased by him but 
allowed it to be dismissed and subsequently 
brought a suit for refund of the purchase money: 

Held-, that even though plaintiff could have 
asked for refund in the earlier suit itself as an 
ahernative claim, the subsequent suit was not 
barred by S. 11 and that O. 2. B. 2 did not 
apply to the case as ciuses of action in the two 
suits were different. [P 1077 0 2] 

J. L —for Appellants. 

Parkash Chandra —for Respondents, 

Broadway, C. J .—The appellants in 
his case Sundar Singh and Sohna 
Singh purchased certain land from one 
Allah Din for the sum of Rs. 12,735. 
This sale was effected by the regis¬ 
tered deed, dated 30th May 1917. On 
3rd March 1918 they sold a small 
portion (about 2 biswas) of the land 
so purchased by them to ^Va^yanl Singh 
and Bachan Singh by an oral sale for 
Rs. 2,652-8-0,. mutation being sanc¬ 
tioned on 14th June 1918. On 27th 
May 1918 two persons, named Sujan 
Singh and Hamam Singh, sued for 
possession of the land sold by Allah 
Din to the appellants on the ground 
that they were entitled to pre-empt the 
sale. Their suit was finally decided on 
12lh June 1920, when they were grant¬ 
ed a decree by the appellate Court for 


possession on payment of Rs. 12,735 
Tills money was duly paid into Couit 
and was taken out by the appellant on 
1st September 1919, and 6tli August 
1920. In the meantime Waryam Singh 
and Bachan Singh had died and War- 
yam Singh’s son Kehr Singh, claim¬ 
ing to represent them, applied in the 
Court where the prc-cmpiion suit was 
pending for his share of any money 
that might be paid in. No orders were 
passed on tliis application and on 14th 
July 1919 a similar application was 
put in on which the order was tliat the 
application should remain attached to 
the record. Kehr Singh then instituted 
a suit oil 20tli January 1920 for a de¬ 
claration that the land purchased by 
him from the appellants was his pro¬ 
perty. Later he sought to be allowed 
to amend his plaint, but on being or¬ 
dered to pay costs he allowed his suit 
to be dismissed. Subsequent to this on 
5th May 1925, Kehr Singh instituted 
the present suit against the present ap¬ 
pellants Sundar Singh and Sohna Singh, 
clabning a refund of |ths of Rupees 
2,652-8-0 together with interest which 
made the total claim upto Rs. 3,000. 
The appellants raised various pleas urg¬ 
ing that the claim was barred by limi¬ 
tation, and that the suit was barred by 
S. 11 as well as O. 2, R. 2, Civil 
P. C. It was found by the Courts be¬ 
low that the suit was within limita¬ 
tion and that it was not barred either 
by S. 11, or O. 2, R. 2, Civil P. G. 
It" is against this decision that Sundar 
Singh and Sohna Singh have preferred 
this second appeal, which has been ar¬ 
gued before us by Mr. Jiwan Lai Ka¬ 
pur. 

As pointed out by the learned Dis¬ 
trict Judge the provisions of S. 11, 
Civil P. C., do not form a bar to 
the present suit. All that Kehr Singh 
was doing in the former suit was to 
fortify his title to the land wliicli’ he 
had purchased fro.m the appellants. It 
may be that he could in the alternative 
have sued for a refund of the purchase 
price, but I agree with the learned 
District Judge in holding that he was 
not bound to advance that alternative 
claim. S. 11 therefore is no bar to 
the present suit. Similarly, in my judg¬ 
ment, O. 2, R. 2, has no application. 
The cause of action in the former suit 
and the cause of action in the present 
suit are different. In the present suit 
the cause of action is the fact that 
the appellants have taken from the 
Court money which was payable in 
equity to the plaintiff—a claim that 
did not arise out of the original cause 
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of action. Mr. Kapur has very properly 
not pressed the question of limitation, 
as the suit is obviously not barred by 
time. 

Finally he urged that the interest 
allowed at 12 per cent was c.xcessive. 
After hearing what he liad to say and 
bearing in mind the fact that Ms clients 
nave had the use of this money for 
some time and also that they had re¬ 
ceived the original price of the Land 
which was sold as far back as 3rd 
March 1918, I. cannot regard the rate 
of in'erest as being exorbitant. I would 
therefore dismiss this appeal with costs. 

Abdul Qadir, J. —I agree. 

K.S. Appeal dismissed. 

A I. R. 1933 Lahore 1018 (1) 

Dalip Singh, J. 

Murari Lai and anothei —Defendants 
Appellants. 

V. 

CrJindJiumal and another — Plaintiff 
and Defendant—Respondents. 

Second Appeal No. 1573 of 1932, 
Decided on llbh October 1933, from de¬ 
cree of Addl Dist. Judge, Ludhiana, D/- 
25th May 1932. 

(a) Partnership — Partnership arising out 
of contract and out of law. 

The law is different in the caFO of a partner¬ 
ship arising out of contract and a partnership 
arising out of law, IP 1018 C 11 

(b) Hindu Law—Joint family—Partnership 
— For debts contracted by manager of 
partnership, other members are liable only 
to extent of their share in joint family pro¬ 
perty but not personally. 

In a Hindu joint family partnership, if debts 
are contracted by the manager of the partner¬ 
ship, other members are liable only to the extent 
of their share in the joiut property but not per¬ 
sonally. (P 1018 C 1, 21 

Ham Lai Anand 1 —for Appellants. 

liar Gopal for Sundar Das — for Res- 
prndents. 

Judgment. —The only question argu¬ 
ed before me is that Cliaranjiv Lai and 
Murari Lai are not personally liable 
but only to the extent of their share 
in the joint Hindu family property. 
Phis contention apears to me to be 
correct. The learned counsel for res¬ 
pondents contends that the case of 
members who are taking an active part 
in the business is different from the case 
of partners who are not taking an ac¬ 
tive part in the business and that in 
the former case the ordinary law of 
contract applies. I do not agree with 
this contention for the law is different 
in the case of a partnership arising out 
of contract and a partnership arising 
out of law. The next point taken by the 


learned counsel is that qua Charanjiv 
Lai the point does not arise because 
he pleaded that Ms father liad acted 
as his agent. In the circumstances Ms 
pleadings must be taken as a whole 
and on the findings Girdliari X>al is 
found to be the manager of the part¬ 
nership business. I therefore accept the 
appeal and modify the decree of the 
learned appellate Court as against Cha- 
ranji Lai and Murari Lai so as to 
make them liable only to the extent 
of their share in the joint family pro¬ 
perty. No order as to costs. 

K.S. Decree modified. 

A. I. R. 1933 Lahore 1018 (2) 

Addison, J. 

Chhajju and others — Accused—Peti¬ 
tioners. 

V. 

Behari —Complainant—Respondent. 

Criminal Revn. Petn. No. 713 of 
1933, Decided on 6th October 1933, from 
order of Dist. Magistrate, Gurgaon, D/- 
2oth April 1933. 

Criminal P. C (1898), S. 436 — Before 
order under S. 436 is made notice must issue 
against person discharged. 

Tbe proviso to S. 4 36 inakes it obligatory on a 
Court not to pass an order under the section 
until the person discharged has had an opportu¬ 
nity of showing cause. [P 1018 O 2] 

Nanak Chand Pandit —for Petitioner. 

Mohammad Amin —for Respondent. 

Judgment. —A criminal case of theft 
was pending against Bihari lambardar 
and certain others and Chhajju chauki- 
dar was to appear as a ^vitness for the 
prosecution in that case. Bihari com¬ 
plained to the police that Chhajju and 
two others came to his nauhra to steal. 
The police took no action. Thereupon 
a private complaint was made by Bi- 
haii against Chhajju and two others. 
The Magistrate, First Class, discharged 
the accused. The District Magistrate 
however under the provisions of S. 
436, Criminal P. C., set aside that or¬ 
der and directed that the case should 
be further enquired into. Against tMs 
order of the District Magistrate Ch¬ 
hajju, Cahar and Har Narain have 
preferred this revision petition. The 
proviso to S. 436, Criminal P. C., 
makes it obligatory on a Court not to 
pass an order under the section un¬ 
til the person discharged has had an 
opportunity of showing cause. ^ The 
District Magistrate issued no notice to 
the persons discharged. His order is 
therefore illegal. I was told by Mr* 
Nanak Cliand Pandit that Bihan 
been convicted in the case of then 
which was pending against him and that 



Cbristy V. ChiuSTY (Dalip Singh, J.) 


1933 

his ap’peal is before the Sessions Judge 
of Hissar. That being so, I think the 
petition of Bihari, illegally disposed ot 
by the District Magistrate in the way 
already described, should go to the 
Sessions Judge, Hissar, for disposal in 

accordance with law. 

I accept the petition set aside the 
order of the District Magistrate, Gur- 
gaon, dated 25th April 1933, and send, 
the petition in question to the Sessions 
Judge of Hissar for disposal m accord¬ 
ance with law. 

Y 33 ^ Order set aside. 

A. I R. 1933 Lahore 1019 

Dalip Singh. J. 

W. G. Christy — Accused—Petibioner, 

V. 

Mrs. Doris C/iWsf?/— Complainant— 
Hespondent. 

Criminal Revo. Pebn. No. 1406 ot 
1933, Decided on 9bh October 1933. from 
order of Addl. Disb. Magistrate. Lahore. 
D/- 27bh July 1933. ^ ^ j 

(a) Criminal P. C. (1898), S, 443 -prder 
accepting claim under S. 443—Revision is 

Open. , _ . . 

Although no appeal is provided against an 

order accepting a claim under S. 

is always open. ^ . [P 1020 C 11 

(b) Criminal Trial — Revition — Appeal 

against order incompetent—Revision is al¬ 
ways open. . 

In the absence of an appeal, revision is always 
open unless there is somelhing special barring 
revision. Even where there is something barring 
revision the High Court can always hold whe¬ 
ther an order had or had not been passed without 
jurisdiction, for if an order is without jurisdic¬ 
tion it is a mere nullity and this Court would not 
be revising that order but declaring that the order 
was a nullity. N' 1020 C ij 

(c) Criminal P. C. (1898), Ss. 107 and 443 
_S. 443 docs not apply to proceedings under 

^ The provisions of S. 441 are not applicable to 
proceedings under S. 107. The wording of S. 443 
obviously refers to an accused person charged 
with an offence punishable with imprisonment 
and the time during which he can make a claim 
before bis commission for trial under S. 213 or 
ehowing cause under S. *.42 or entering on his 
defence under S. 256. In other words, it contem¬ 
plates a case of an offence triable by a Sessions 
Court, as a warrant case and an offence triable 
as a summons case. It does not contemplate 
anything like proceedings under S. 107 to which 
8. 242 does not apply at all. LP 1020 0 1, 2] 

Chiranjiva Lai —for Petitioner. 

Ram Laly Government Advocate and 
Sardar Partap Siug/t—for Complainant. 

Judef^ent .—These two petitions for 
revision and transfer may be disposed 
of in one judgment. , 

The facts are that on a complaint 
by Mrs. Christy against her husband 
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Mr. Chirsty notice was issued to the 
latter to show cause why lie should 
not be bound dowTi under S. 107 to 
keep the peace, the allegation being 
that he was likely to commit assault 
on his wife. Objection was taken be¬ 
fore the learned Magistrate trying the 
case that Mrs. Christy was an European 
British subject and presumably, though 
there is nothing on the record to sub¬ 
stantiate this, tliat Mr. Christy was an 
Indian British subject, and therefore 
the provisions of S. 443, Criminal I . 
C., applied to the case. The learned 
Magistrate recorded a finding ^ymg 
tha he was satisfied that Mrs. Christy 
was an European British subject and 
thereupon sent the case to the Dis- 
tnet Magistrate for constitution ot a 
Special Tribunal under the provisions ot 
S 445. The case got before the Ad¬ 
ditional District Magistrate and he was 
not satisfied that the provisions ot b. 
443 applied to the case at all, .brst, 
presumably because he was not satishcd 
that both the parlies were not European 
British subjects and secondly because 
he was of opinion tliat S. 443 md 
not cover cases under S. 107. He 
therefore returned the case back to the 
Magistrate for disposal. Before the 
learned Magistrate the matter seems 
to have been rc-argued and it is as¬ 
serted that the Magistrate pronounced 
an order supporting the contention for 
a Special Tribunal and actually had it 
tvned it is not stated whether he signed 
and dated that order, but that subse¬ 
quently he consulted some police officers 
and changed his mind and held that 
the provisions of S. 443 did not ap- 

Christy, the petitioner, has there¬ 
fore come up in revision to this 
Court and his learned counsel contends 
that Mr. Christy is not an European 
British subject though he is an Euro¬ 
pean. On this point there is no sufficient 
material before the Court to decide 
and, in view of my opinion on the 
second point, it is unnecessary to de¬ 
cide this question. 

The question really is, whether the 
order of the Magistrate was without 
jurisdiction. The learned Government 
Advocate contends that the learned Ma¬ 
gistrate seems to have thought that 
any European British subject had a 
right to be tried by a Special Tribunal 
in a summons case, whether he was 
complainant or accused, and without re¬ 
ference to the question whether the op¬ 
posite side, whether complainant or ac¬ 
cused, was, or was not, an European 
British, subject. But, I do not think this 
was the Dosition of the learned Magis- 
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trate at all. I think he presumably 
thought that Mr. Christy, who did not 
claim to be an European British sub¬ 
ject, was not an European British sub- 
ie.'tandt' a- Mjs. Christywhoclaimcd to 
he an European British subject, was 
an European subject, and therefore he 
was of opinion that the provisions of 
vS. 443 applied. On the other point, 
as to whether S. 107 is v.ithin the 
terms of S. 443 the matter presumably 
was not originally brought to the notice 
of the learned hlagistrate. At any rate, 
there is nothing in his order to show 
this. If the provisions of S. 443 did 
no: apply however to a charge under 
S. 107 then the order of the Magistrate 
vras without jurisdiction and therefore 
rnigiit be treated as a nullity. It is only 
in such a case that the Additional Dis¬ 
trict Magistrate could be justified in 
Setting aside or treating as 
of no effect the order 
of the learned Magistrate. It is 
important to notice that, while the le¬ 
gislature has provided an appeal from 
an order rejecting a claim under S. 
443, it has 2 >rovidod no appeal from 
an order accepting such a claim. The 
learned counsel for the petitioner has 
contended that this Court has there¬ 
fore no jurisdiction even to revise 
isucii an order. But, I do not think 
ithat any such result follow^s. In the ab¬ 
sence of an appeal revision is always 
open unless there is something special 
barring revision, and I find nothing 
special barring revision. Moreover even 
if there was any such barring of revi- 
jsion, this Court could always hold whe- 
,thcr an order had or had not been 
passed without jurisdiction for if an 
order is without jurisdiction it is a 
mere nullity and this Court would not 
be revising an order but 
merely declaring that the or¬ 
der w'as a nullity. The question 
therefore remains whether the order was 
a nullity because the provisions of S. 
443 arc not applicable to proceedings 
under S. 107. 

Now considering bo-th the sections 
and the relevant sections up to 107 
it seems to me clear that the provi¬ 
sions of S. 443 arc not applicable to 
proceedings under S. 107. The word¬ 
ing of S. 443 obviously refers to an 
accused person charged with an offence 
punishable with imprisonment and the 
time during which he can make a claim 
before his commission for trial under 
S. 213 or showing cause under S. 242 
or entering on his defence under S, 
256. In other words, it contemplates 
a case of an ofifence triable by a Ses¬ 
sions Court, as a warrant case and an 
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offence triable as a summons case. It 
does not contemplate anything like 
proceedings under S. 107 to which S. 
242 does not seem to me to apply 
at all. The analogy, on which the learn¬ 
ed counsel for the petitioner bases an 
argument between proceedings under S. 
107 and proceedings in a summons case 
as given in S. 117 appears to me to 
apply only to the position contemplated 
by S. 244 onwards. I therefore consi- 
sider that the order of the learned Ma¬ 
gistrate holding that S. 443 applied,, 
was wrong and was without jurisdiction. 
The matter might have been otherwise 
if he had considered the question and 
wrongly come to a decision, for, of 
course, a Court has jurisdiction to try 
both rightly and wrongly. But, in this 
case, it appears that the matter w’as never 
present to his mind at all and he him¬ 
self changed his opinion subsequently. 

I therefore reject the first petition for 
revision. The order of the Magistrate 
sending the case to the District Ma¬ 
gistrate is hereby set aside. 

As regards the question of transfer^ 
it is stated at the bar by the learned 
counsel for the petitioner that the Ma¬ 
gistrate actually wrote out an order 
in his favour and changed it subse¬ 
quently after consulting some police of¬ 
ficers. There is no denial by the com¬ 
plainant. Unfortunately the learned Ma¬ 
gistrate w'as not asked for an explana¬ 
tion at the time of the admission. I 
must not therefore be taken to accept 
the statement of counsel as regards 
the conduct of the learned Magistrate 
at all. But I find on the record that 
the complainant had also applied for 
transfer of the case and in the cir¬ 
cumstances I think the ends of justice 
would be served, especially when no 
evidence has been recorded, by trans¬ 
ferring the case from the present Ma¬ 
gistrate. It must be clearly understood 
that I am taking no exception to his 
conduct at all. The learned District 
^lagistrate will now appoint another 
Magistrate, other than Mr. Kanw’al 
Nain or Mr. Ghulam Mohamad, to d^l 
with this case, which should be dis~ 
posed of according to law. 

v.B. Order accordingly. 

A. I. R. 1933 Lahore 1020 

Abdul Qadir, J. 

BaJihsha —Convict—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 493 of 1933^ 
Decided on 6th October 1933, from order 
of First Class Magistrate, Multan, D'- 
24th January 1933. 
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Criminal P. C. (1898), S. 257 — Order re¬ 
fusing ko summon witness can be juskified 
for reasons in Cl. 1 provided order stales 
them. • 

An order under S. 257, refusing to summon 
witnesses for the defence, can only be justified 
for reasons specified in Cl. 1, which reasons must 
be given in the order. IP 1021 C Ij 

Nain Sukh Ganba —for Appellant. 

MoharJiviad Din Jan for Gori. Advo¬ 
cate—iox Opposite Party. 


in the presence of tlic accused and the 
Crown may be given .an opportunity 
of cross-c.Kamining them, if it desires 
to do so. That evidence may he submit- 
1cd to this Court, without any c.Kprcs- 
sion of opinion by the Court be¬ 
low. within a month from the 
date of this order. The appeal will 
then be considered on the merits along 
with the further evidence so recorded 
and will he disposed of according to 


Order, —Bakhsha, a previous con¬ 
vict. has been convicted of an otYcnce 
under S. 411/75, Penal Code, and Iras 
been sentenced to five years’ rigorous 
imprisonment by a Magistrate, First 
Class, exercising enhanced powers un¬ 
der S. 30, Criminal P. C. He lias ap¬ 
pealed to this Court, through Mr. N. 

S. Gauba, who urges that his client 
has been prejudiced ^ in his trial be¬ 
cause some defence witnesses, whom he 
wanted to summon, to prove his alibi, 
were ordered by the Court below to 
be summoned at his expense and as he 
could not do so, the witnesses have 
not been summoned or heard. Counsel 
relies on an application, dated 25th 
November 1932, filed by his client, 
through Mr. Ahmad Hussain, advo¬ 
cate, asking the Court to summon thir¬ 
teen witnesses in this defence. There ^ 
is a dulv attested affidavit by 
his client, which states that the Court 
ordered one of those witnesses to be 
summoned at the expense of the Crown 
and the remaining witnesses to be surn- 
moned by the accused himself at his 
own expense. It is urged that this or¬ 
der was not justified under S. 257, 
Criminal P. C., because the learned 
Magistrate in refusing to summon the 
witnesses, did not give any of the rea¬ 
sons specified in Cl. 1 of that section, 
which alone could have justified him in 
making this refusal. I think this con¬ 
tention is correct and the learned Ma¬ 
gistrate should not have refused to 
summon the witnesses, except on the 
grounds mentioned in S. 257, Criminal 
P. C. Even if he had in his mind 
that the application to summon wit¬ 
nesses was for purposes of vexation 
or delay or defeating the ends of jus¬ 
tice, he has not said so and this orr^- 
sion on his part necessitates my sending 
back this case to the Court below to 
give the appellant an opportunity of 
producing his defence evidence. It is 
ordered that all or any of the witnesses 
mentioned in the list submitted on 25th 
November 1932, whom Bakhslia wants 
to summon in his de¬ 
fence may be summoned at 
the expense of the Crown and their 
evidence may be recorded in Court and 


law. 

V-B. 


Cast? revianclcd. 
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Coldstream and Jai Lal, JJ. 

Ghulavi ’Motiamniad—Gonwict Appel¬ 
lant. 

v. 

Emvaroj —Opposite Party. 

Grimioal Appeal No. 1113 of 1932, 

Decided on 15fch November 1932, from 

order of Addl Sess. Judge, Shahpur, D/- 

16th December 1931. 

Criminal P. C. (1398). S. 401 — G, a boy of 
fifteen, brother A, and maternal uncle b, 
mercilessly beating ^^ dying from eff«t 
of beating- Conviction of three under S. 302 
and sentence of transportation—G’s case was 
considered fit for action under S. 401 

One G, took part along with bis brother A, 
and maternal uncle S, in mercilessly beating 
one ^ from the effects of which ^ died. All the 
three wore convicted under S. 302 and sentenced 
to transportation for life. G was a boy of fifteen 

when he was convicted: 

Held- on appeal by G that the presumption 
was that G acted under the influence of his 
maternal uncle S and his case was one which 
called for intervention of Government in exercise 
of their powers under S. 401, LP 1022 C Ij 

Des Baj Saxoliney —for the Crown. 

Ooldstream, /.—The petitioner Ghu¬ 
lam Mohammad alias Gaman an Awan 
of Chak No. 98 M. B. of Sliapur dis¬ 
trict, was tried, along with his bro¬ 
ther Ata Mohammad and his maternal 
uncle Shahra, by the Sessionsjudge of 
Sliahpur, for the murder of Zaman on 
the 24th July, 1931. All three were 
convicted on the 16th Decernber, 1931, 
and sentenced to transportation for life. 
Shahra’s appeal was dismissed by tliis 
Court on the 9th June 1932 (Criminal 
Appeal No, 525 of 1932), Ata Moliam- 
mad does not appear to have appealed 
and Gaman has preferred through the 
Jail authorities the appeal now before 
us. 

We have read the record and find it 
established by the evidence of Mt. Sar- 
daran which is corroborated by that 
of Qaim, Rehana and Gullu that the 
appellant took part in a merciless beat¬ 
ing given to Zaman from the effects 
of which Zaman died. As remarked 
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in the judgment of the Court already 
referred to, in view of the nature and 
number of the injuries the conviction 
under S. 302, Penal Code, seems to 
be amply justified. The appellant was 
a boy of fifteen when he was convicted. 
The presumption is that he acted un¬ 
der the influence of his maternal uncle 
Shahra and his case is one which ap¬ 
pears to me to call for the interven¬ 
tion of Government in exercise of their 
powers under S. 401, Criminal P. C. 

v.B. Order accordingly. 

A. I. R. 1933 Lahore 1022 

Tkk Chand and Monroe, JJ. 

(Ckaudhri) Mira Nand — Plaintiff 
Appellanlj. 

V. 

Dula Ram and others —Defendants— 
Respondents. 

First Appeal No. 1370 of 1931, De¬ 
cided on 25th May 1933, from decree of 
First Class Sub-Judge, Jhang, D/- 30th 
J u n 0 19 31. 

Partnership—Suit for dissolutoin and ren¬ 
dition of accounts—Shares of parties de¬ 
clared by preliminary decree —Joint decree 
against partners for debt due by partnership 
cannot be passed but only proportionate to 
their shares. 

In a suit for dissolution and rendition of ac-* 
counts, the shares of tbe plaintiffs -and defen¬ 
dants were declared by the preliminary decree; 
but a joint decree for the full amount of the debts 
due by partnership was passed against the part¬ 
ners : 

Held : that they were liable only proportionate 
to their shares,* IP 1022 O 2] 

Badri Das Vishnu Datta for Appel- 
laot. 

J. N. Aggariual and M. B- Puri for 
Respondents. 

Tek Chand. /.—This appeal arises 
out of a suit for dissolution of paring 
ship and rendition of accounts ^ 
firm “Atma Ram Dula Ram” ^vhlch 
carried on business to Chak 243, len- 
sil Chiniot, District Jlrang. The pa/ties 

are related to each other; 

Hira Nand, defendant 3, Salub Ditta 
Mai and defendant 4 R^ja Ram are 
brothers, while defendant 1, Dula Ram 
and defendant 2 Ram Rakha are their 
sister’s sons. It is common ground 
ween the parties that the capit^ of the 
firm was subscribed by the plaintiff and 
defendants 3 and 4, and that defendants 
1 and 2 were the working partners. It 
appears that in the beginmng, theplam- 
tiff and his brothers, defendants 3 and 
4, acted jointly in their dealings ^^th 
the partnership, but subsequently differ¬ 
ences arose among them and there has 
been criminal litigation bet\veen defen¬ 
dant 4 and the plaintiff. 


On the 29th May, 1929, a prelimi¬ 
nary decree was passed declaring the 
shares of the parties as follows: 


Plaintiff 1/6; defendants 1-2, 1/2: 

defendants, 3-4’ 1/3. The decree 

also declared that the plaintiff and de¬ 
fendants 3 and 4 had jointly contri¬ 
buted Rs. 3,000 towards the capital 
of the partnership and that they were 
entitled to interest at six per cent per 
annum on any additional amount which 
they might have advanced to the part¬ 
nership. A local Commissioner was ap¬ 
pointed to examine the accounts and 
submit a report. The Commissioner re¬ 
ported that the account books of the 
partnership from Sambat 1971 to Sam- 
bat 1981 were not forthcoming, and 
the Subordinate Judge by his order 
dated the 19th March 1931 held that 
they were in the possession of the work¬ 
ing partners (defendants 1 and 2), who 
were vdlfully withholding them. The 
Lccal Commissioner was therefore di¬ 
rected to examine the books prior to 
1971, and the other evidence on the 
record. After considering his report 
Rs, 2,633-3-0 was found due to defen¬ 
dants 1 and 2 (working partners), and 
for this sum a decree was passed in 
their favour against the plaintiff and 
defendants 3 and 4 (capitalist part¬ 
ners) jointly. 


■» From this decree the plaintiff Hira 
Nandan has appealed. He urgp that 
the finding of the Court below holding 
Rs. 2,633-3-0, to be due to defendants 
1 and 2 is wrong and as a matter of 
fact, these defendants owe Rupees 
2,366-3-0 to the capatalist partners. 
He also complains tliat the lower Court 
could not pass a decree jointly against 
him and defendants 3 and 4 for the 
full amount found due, as the sliare 
of the plaintiff in the partnership had 
been fixed at one-sixth, as distinct from 
the t^vo-sixths of defendants 3 and 4. 

Mr. Jagan Nath Aggarwal, the Earn¬ 
ed counsel for defendants 1 and 2 has 
frankly conceded that this last con¬ 
tention of the plaindff-appelJant is cor¬ 
rect and that if the finding of the lower 
Court as to the amount due by tne 
capitalist partners to his clients is 
held, the plaintiff can be held Ualw 
to pay one-third of that amo'^t only* 
As has been stated already tire 
miliary decree expressly fixed tire 
plaintiff’s share in the partsnership at 
one-sixth. His share in. the profits and 
loss must therefore, be determined ac¬ 
cordingly, defendants 3 ^d 4 
entitled to, or liable for, the remaining 

two-sixths. 
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It has been found by the lower Court 
and this finding has been accepted by 
both sides, that in addition to Rupees 
3,000 contributed by the plaintiff and 
defendants 3 and 4 towards the capital 
of the firm, they had advanced Rupees 
518-2-6, as a loan, and on this amount 
Rs. 443-5-9 is due as interest. In other 
words, the capitalist partners are ad¬ 
mittedly due Rs. 3,961-8-3, Besides 
this, Mr^ Badri Das claims a sum of 
Rs. 4,311-8-9 which had been subse¬ 
quently invested by the capitalists in 
the firm, and in support of tliis claim 
he relies on the entries in the kliam 
(Exh. P. 1), of the joint family busi¬ 
ness of the plaintiff and defendants 3 
and 4. This item has been disallowed 
by the learned Senior Subordinate Judge 
on the ground that the suhar bahi of 
the joint family business, for the cor¬ 
responding period, lias not been pro¬ 
duced at the trial, and that in all proba¬ 
bility it was being withheld by the 
plaintiff. In my opinion there is no war¬ 
rant on the record for this assumption. 
It is conclusively established by 
the evidence that some yeiars 

ago disputes arose butween the 

plaintiff and defendants 3 and 
4 inter se and an arbitrator was ap¬ 
pointed to divide the family assets 
among them. The lists of the properties 
allotted to each brother show that the 
suhar bahi in question was made over to 
Sahib Ditta Mai, defendant 3, and he 
has failed to prove, that subsequently 
he gave the bahi to the plaintiff. In 
this litigation defendants 3 and 4 ap¬ 
pear to be siding with defendants 1 and 
2, and are against the plaintiff. The 
suhar bahi has, therefore, been sup¬ 
pressed by one or other of the defen¬ 
dants, and the jilaintiff cannot be held 
responsible for its non-production. As 
stated already tlie khata of the family 


business (Exh. P. 1), is on the record 
and no reason has been shown why the 
credit and debit enlrics in it relating 
to the dealings of the capitalist part¬ 
ners with the firm in question should 
not be accepted as correct. According 
to these entries, the capitalists had ad¬ 
vanced Rs. 4,311-8-9, in addition to 
Rs. 3,961-8-3, admittedly due to them. 
The total sum at their credit/ therefore 
amounts to Rs. 8,273-1-0. As against 
this, they have admittedly withdrawn 
Rs. 3.290-10-6. In addition to this, 
two other sums aggregating Rs. 2,300 
have been found by the lower Court to 
have been withdra\\’Ti by them, which 
Mr. Badii Das lias admitted before us 
to be correct. The total drawings, therc-- 
fore, amount to Rs. 5,590-10-6. 

Mr. Badri Das contends that from 
1915, when the account was last made 
up between th epartners to 1925, when 
the business stopped, the partnership 
made a profit of Rs. 30,000 and he 
claims a one-sixth share in it. This 
contention is, however, not supported 
by any evidence on the record and _ I 
have no hesr.ation in disallowing it. 
The lower Court has debited the plain¬ 
tiff with Rs. 3,637-4-0 as interest on the 
amounts which had been withdrawn by 
them, but in my opinion no interest is 
chargeable in the circumstances of the 
case. At the time of making the amount 
in 1915 the capitalists had left a large 
sum in partnership business out of their 
shares in the profits and the working 
partners have failed to show how^ this 
amount was disposed of. In my opinion 
both these items must be taken to ba¬ 
lance each other. The result, therefore, 
is that the account of the capitalists 
partners in the partnership stood as 
follows on the date of the institution 
of the suit: 


CREDIT 

'a) Capital 
[b) Loan 
icj Interest 
on (b) 

(d) Amount advanced 
by the capitalists 
after April 1916 

Total 


Bb. 3.00C-0 0 
Rs. 618*2-e 

Rs. 443-5*9 


Rs. 4.811-8-9 
8,273-1-0 


This leaves a sirai of Rs. 2,682-6-6, 
as due by the partnership to the capital- 
lists. Out of this sum the plaintiff’s shaic 
is admittedly one-third. He is, therefore, 
entitled to a decree for Rs, 894-2-2 
against defendants 1 and 2. As ‘the 
defendamts 3 and 4 have not filed an 
appeal to this Court against the decree 
of the lower Court, nor were they pre- 


DEBIT 

Amount admittedly drawn 
bv the capitalists of the 

fiim . Ra. 3,290-10-6 

Additional amount found 
by the lower Court to have 
been drawn by them ... Rs. 2,300 • 0-0 


Total ... 5,690-10-6 

• 

sent at the hearing though they had 
been properly served, I do not think 
it proper to disturb the decree of the 
lower Court so far as they are con¬ 
cerned. 

I would accordingly accept this ap¬ 
peal, and in modification of the decree 
of the lower Court, pass a decree for 
Rs. 894-2-2, in favour of the pL^- 
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tiff against defendants 1 and 2. The 
order of the lower Court as to costs 
in that Court shall stand, and in tliis 
Court the plaintiff will get from defen¬ 
dants 1 and 2 his costs on Rupees 
3,527-5-2. 

Monroe, J .—I agree. 

K.s. Appeal accepted. 
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Shadi Lal, C. J. and Abdul Rashid, J. 

Pii 7 ijab National Bank, Ltd., Lahoi'e — 
Plaintiff—Appellant. 

V. 

Pr. A. B. Arora and others —Defen¬ 
dants—Respondents. 

First Appeal No. 493 of 1927, Deci¬ 
ded on 11th October 1333, from prelimi¬ 
nary decree of Senior Sub-Judge, Ambala, 
D/- 29th November 1926. 

(a) Practice—Pleadings — Person charging 
another with fraud or misrepresentation 
should substantiate allegation by statement 
on oath and submitting himself for cross* 
examination by opposite party—Fraud. 

If a person charges another with fraud or mis¬ 
representation, it is incumbent on him to sub¬ 
stantiate his allegations by making a statement 
on oath and by giving the other party an oppor¬ 
tunity of cross-examining him, (P 1025 C 2] 

(b) Evidence Act (1872), S. 92—Contract 
embodied in mortgage-deed—Letters between 
parties several months before completion of 
mortgage are not admissible to contradict, 
vary or add to terms. 

Where the contract between the parties has 
been embodied in a mortgage-deed, letters bet¬ 
ween the parties written several months before 
"the completion of the mortgage are inadmissible 
in evidence to contradict, vary or add to the 
terms. They constitute only evidence of nego¬ 
tiation between the parties. LP 1026 C 1] 

(c) Civil P. C. (1908), O. 41, R. 27—Power 
■under O. 41, R. 27 should be exercised very 
sparingly. 

The power given to an appellate Ciourt under 
O. 41. R. 27 must be exercised very sparingly and 
the appellate Court must record its reasons for 
the admission of additional evidence.tP1026 01,2] 

Harcjopal and Shambu Lai Buri for 
Appellant. 

Jaifjopal Sethi — for Respondent. 

Abdul Rashid, J .—This appeal arises 
out of a suit instituted by the Punjab 
National Bank, Limited, Lahore, 
against three defendants, namely, Alakh 
Dhari, Pritam Singh and Dr. Arora 
for the recovery of Rs. 42,862-15-6 
due to the plaintiff on the basis of 
a registered mortgage deed executed 
by Alakh Dhari and Pritam Singh as 
principal debtors and by Dr. Arora 
as a surety. The learned Senior Subor- 
‘dinate Judge has passed a preliminaxy 
decree in favour of the plaintiff un¬ 


der O. 34, R. 4, Civil P. C., in 
the following terms: 

“ 1. That if the defendant pajs into Court 
the amount so declared due on or before the said 
29tb May 1927, the plaintiff shall deliver up to 
the defendant, or to such person as ho appoints, 
all documents in his possession or power relating 
to the mortgaged property, and shall, if so re¬ 
quired, retransfer the property to the defendant 
free from the mortgage and from all incumbran¬ 
ces created by the plaintiff or any person claim¬ 
ing under him. 2. That if such payment is not 
paid on or before the said 29th day of May 1927, 
the mortgaged property or a suflBcient part thereof 
be sold and that the proceeds of the sale (after 
defraying thereout the expenses of the sale) be 
paid into Court and applied in payment of what 
is declared due to the plaintiff as aforesaid to¬ 
gether with subsequent interest and subsequent 
costs, and that the balance, if any, be paid to 
defendants 1 and 2. S. That if the net proceeds 
of the sale are insufficient to pay such amount 
and such subsequent interest and costs in fulL 
the decree will first be made personal against 
defendants 1 and 2 and the shortage will be 
realized from the other property of defendants 1 
and 2 and from their persons, first from the per¬ 
son of Alakh Dhari and then from the person of 
Pritam Singh. 4. After exhausting their reme¬ 
dies against the principal debtors, defendants 1 
and 2, the balance, if any, will be realized from 
the property and person of defendant 3, Dr. A. B. 
Arora the surety.” 

The plaintiff has come up m appeal 
to this Court and the only point urged 
on his behalf is that the liability of 
the surety being co-extensive with tliat 
of the principal debtors the creditor 
is not bound to exhaust all his re¬ 
medies against the principal debtors be¬ 
fore proceeding against the surety, and 
that the lower Court has erred in pant¬ 
ing immunity to defendant 3 till all 
remedies against the person and other 
property of defendants 1 and 2 have 
been exhausted. Now, the contract bet¬ 
ween the parties is embodied in the 
registered mortgage deed dated 30th 
January, 1924, printed at p. 21 bf 
the paper book. Condition No. 15 of 
the deed refers to the liability of Dr. 
Arora and runs as follows: 

” Besides the hypothecation of the aforesaid 
mortgaged property, I, Dr. A. B. Arora, surety, 
third party, do hereby declare as follows: ^ If 
the mortgaged property be insufficient to satisfy 
the money due by Lala Alakh Dhari and Sardar 
Pritam Singh to the Bank, it will be competent 
to recover the arrears together with interest and 
costs from my (A. B. Dr. Arora's) person ana 
property. I, Dr. A. B. Arora, will have no objec¬ 
tion therein’.” 

This mortgage deed is signed by 
Dr. Arora on every page and the en¬ 
dorsement of the Registrar shows that 
Alakh Dhari and Dr. Arora were pre¬ 
sent at the time of the registration 
and read the contents of the deed be¬ 
fore signing it^ In bis written stater 
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ment Dr. Arora, defendant 3 has raised 
the following pleas; 

(b) " Defendant 3 expressed hie liig 

*tind BS Botety only on 

liBblUty would arise alter all pal mort- 

the property and person of the p mho^draft, as 

gageeslaic) had been exhausted. Tbo ara 

originally framed by provide for the 

Legal Advisor of the Bank, did P to 

above couditioD. Dofendau amend and did 

it, whereupon the Bank ag):ee to^ liability 

amend the original nroviso After ap* 

contingent upo" f^'tha deed w’as formally 

proval o£ this fresh draft* t ,iAfAndant 3 were 
drawn up and signatures of defenaans 

uhtained in bis office "hon te «as busy.^^^^ 

assurance that the deed " lio signed 

-the draft approved by him w P 

the deed without reading t^hesame^^^^^ ^ 

after the suit has been file subsequently 

-come to know that the draft was suo^^i^ 

changed without bis ® (c) Defendant 3 

iaot was kept a secret from turn bo 

urges that the remedy . | j-^e principal 

Sostponed till all the as originally 

mortgagees (?) Iraft.® This 

eentained in 01. 15 of ,P^ consent of 

sr'strirt^d’n'X^^^^ 

t^naef tt teraTd-tb 

missed with costs against him. 

Taking into considerauon he terms 

,o{ the mortgage yo^er Court 

involved in this appeal. . 


lliVUlVCt-L -- * - at 

3 . (a) •• w"i?b“e':/- 

?orced\nTy“aterthe hypotheoated P-Perty and 
^,be persons lie mortga^ge- 

•diate his liability? ^;<yUtlv 

• The burden of this issue was TigliBy 
plaTed on defendant 3 as alleged 

dred‘'hU'iSSt*“obtained.by m^t« of 
'^Tt„"?ota’^rSerthrr:jr‘d 
«v3tf|tda„t 3 n.y end^-^ 

voured to The manner in 

lay heavily S^^ed is particularly 

Ms'Tnowledgrbut £i spite, of 
refrained from appearing 

this he has ^ It has been 

as a vrxtne^ in a person 

*rXes not mention even the name 
1938 B/129 & 130 


of the person who informed him that 
the mortgage deed was an c^nc*- 

of an amended draft / cur- 

ponsiliility as a surety 
ailed by inserting a clause to the cHcct 
th'ir his liability would arise altci all 
;'hf remefcs against the Pto^r.y and 
persons of the niortgagfors had been 
exhausted. Counsel for the respondent 

tlmee ' oluments 
Ihl" is, Exs. D-4, D-5 and D-l 

T%2r:dlfse'i‘^o;/rah"h 

?ond^ions 1mbS°in the^'^ft of dte 

deed supphS to him and urges that 
it shoZ be explicitly stated m the 
mor gage deed tliat the position of Dr. 
iorl is that of a surety and ttet 
ihs person and property are on'V hable 

its’'dibt 'from The \noTgaged property 
“i^d'^^aUr prmicrty -d pmsons^ of Ae 

DhTf TnT'espeT of M 

of Dr. Arora as a surety. It has oeen 

Ar\A tli^t tl\C56 two letters COA- 

ir Xsr-'Hi 

iS isirffr .s; 

' irsss. tS| f 

! cK 

f the legal adviser of the Bank. There is 
s a note by the legal advisor at the 
1 end of the draft addressed to the Se- 
- c?etary saying that Dr. Arora insists 
It that his liabiUty should come after the 
n whole property of the mortgagors ^id 
y the remedies against them have ^en 
>i exhausted. He therefore sent the draft 
ff of the Manager asking him to go carc- 
n fullv through it and to pay special 
»n attention to Cls. 10, 11 and 15 and 
5 - to make any changes if he considered 
to them necessary. The note to the Se- 
ig cretary is not of much assistance to 
[le ' Dr. Arora as this merely shows that 
s- on the 25th January 1924, 
o- he was insisting that condition 
ne No. 15 should be altered in such aman- 
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ner as to curtail liis liability in tbeman- 
ner indicated in the note of the 
advisor. The mortgage was completed 
on 31st January 1924. and was regis¬ 
tered on 1st February. Condition No. 
15 of the mortgage deed is identical 
with coadidoii No. 15 of Ex. 

No evidence has been tendered to show 
whether Dr. Arora s request was ac¬ 
ceded to by the Bank. In fact m view 
of the terms of the mortgage deed it 
seems clear that the Bank was not 
prepared to advance any loan to the 
vesiiondcnts unless Dr. Arora took tuU 
responsibiUty for the repayment ot the 
loan. The contract between the parties 
having been embodied in the mortgage 
deed. Ex. P-1, no evidence can be 
tendered for the purpose of contradict¬ 
ing, varying, adding to or subtiacting 
from its terms under S. 92, Evidence 
Act. Under proviso (1) to S. 92 Dr. 
Arora was entitled to prove any tact 
wWch would have the effect of invali¬ 
dating the mortgage deed such as 
fraud, misrepresentation or mistake m 
law or fact. No fraud misrepresentation 
or mistake in fact or law liaving been 
established in tliis case Exs. D-4, D- 
5 and D-1 arc inadmissible _ m evi¬ 
dence At the conclusion of his argu¬ 
ments the counsel for the respondents 
requested the Court to exercise its po- 
wers under O* 41, R- 27, Civil P. C., 
and to allow Dr. Arora to be produced 
as a \\itncss in the case. The appellant s 
counsel objected to the production ot 
additional evidence in appeal and point¬ 
ed out that Dr. Arora was repre^nted 
by counsel in the trial Court 
on 26th November 1926 he closed ms 

case after definitely stating 
not wish to produce any evidence, ihe 
power given to an appellate Court 
der O. 41. R. 27, must be exercised 
very sparingly and the appellate Court 
must record its reasons for the admis¬ 
sion of additional evidence. In the pre¬ 
sent case no valid reason lias been ad¬ 
vanced as to why this indulgence should 

be shown to respondent 1 at this late 
stage. 

For the foregoing reasons I am of 
the opinion that the mortgage d^d 
Ex. P-1 represents the final and the 
the only contract between the parUes 
and that full effect must be given to 
its terms. Under S. 128, Contract Act, 
the Uability of a surety is co-extensive 
with that of the principal debtor aim 
the lower Court therefore erred in ad¬ 
ding a proviso to its decree that the 
liability of Dr. Arora will come mto 
force only after all the remedies against 
the principal-debtors have been availed 


of by the decree-holder. I would there¬ 
fore delete para. 4 of the decree sheet 
of the lower Court and alter para. 3 
as follows: 

“ That i£ the net proceeds of the sale are in¬ 
sufficient to pay such amount and such sub¬ 
sequent interest and costs in full the decree ^ilT 
be mnde personal against defendants 1, 2 and 3 
and the shortage ^vill be realised from the other 
property of the defendants and from their per¬ 
sons.” 

The result is that I would accept 
the appeal of the plaintiff to the ex¬ 
tent indicated above with costs against 
respondent 1. 

Sfiadi Lai, /.—I concur. 

K.s. Appeal accepted, 
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Addison, J. 

Mt. Shanno Devi and another — Peti¬ 
tioners. 



Daya Ram —Opposite Party. 

Criminal Revn. Petn. No. 189 of 
1933, Decided on 13th July 1933. 

(a) Criminal P.C. (1898), S. 489— Change 
of circumstances — Order for maintenance 
can only be altered but not cancelled. 

Od a ebango of circuinstancss of tbe husband 
an order for mainteuance passed against 
cannot be cancelled; it can only be altered* 
iSemble). fP 1028 C 1} 

(b) Criminal P. C. (1898), S. 488 — Boy- 
aged 16 is child. 

A bov below 18 can bo consideted to be a chilct 
und.-r S. 488, so long as he is not able to main- 
tain hitns'lf* {Senible). IP 1028 C Ij 

(c) Criminal P. C. (1898). S. 488—Boy not 
able to earn h«a own living being under 
educational course—He is entitled to main¬ 
tenance. 

A boy can ask for maintenance from his parent 
80 long as ho is unable to earn his own living, 
even though that inability results from his tak¬ 
ing an educational course, provided the said, 
educational cour.se is not being undergone with 
the object of inflicting upon the parent the bur¬ 
den of maintenance. [Se‘,uble). LP 1028 0 2> 

(d) Criminal P. C. (1898). S. 488—Main¬ 
tenance does not include college education- 

In criminal law maintenance would not in¬ 
clude the cost of college education. {Semble). 

IP 1028 0 2]. 

J, N. Aggarwal —for Pefcibioners. 

Har Gopal —for Opposite Party. 

Report. —On 18th October 1930^ 
Sardar Sewa Singh, Magistrate, 

Class, Simla, passed an order under 
S. 490, Criming P. C., grantmg main¬ 
tenance to Mt. Shanno Devi wife or 
Daya Ram Sehgfll at Rs. 75 per men¬ 
sem and Abnsh Chandar, the son ot 
that couple at the rate of Rs. 35 per 
sem. A sum of Rs. 175 was paid to the 
son and nothing was paid to Mt. 
Shanno Devi in pursuance of that order.. 
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On 3rd May 1932. Daya Ram applied 
to Mr. Webb, Magistrate, First Class, 
Simla, the successor of S. Sewa Smgn. 
that the said order of S. Scwa Singh 
be cancelled and the applicant absolved 
from all liability thereunder. 

The grounds taken by Daya Ram 
were that he had been retrenched on 
1st February 1932, that he had to 
maintain another wife, four nrnor 
children, one widowed mother and a 
school going brother, that his pension 
was Rs. 48 per mensem only, that 
Mt. Shanno Devi was working as a 
Principal of the Kanya Maha Vidyala 
Juliundur, and quite able to mamtam 
herself, that the son Abnash Chandar 
was being educated by her (his mother) 
that he liad completed his 16th year 
and that he could not come %yit^n tl^ 
term of a child as menUoned in S. 488, 
Criminal P. C. He further pointed out 
tliat Mr. Malan, District Judge, in his 
judgment dated l^th AprU 1925 in a 
suit between the parties had held that 
the parties were living ap^t by mutual 
consent, that Mt. Slianno Devi had been 
persistently refusing to return to the 
applicant’s house, and that she was not 
therefore entitled to any maintenance. 
He also pointed out that he was an 
un discharged insolvent. 

Mr. Webb held that S. Sewa Singh’s 
order was passed in ignorance of the 
judgment of Mr. Malan, District Judg^ 
where it was held that the parties had 
been living apart by mutual agreement, 
and that the order was not therefore 
good in law. He then found that apart 
from this aspect of the case, the change 
in the circumstances of the applicant in 
consequence of his retrenchment from 
service justified the reduction of the 
maintenance grant to zero, or in other 
words to a cancellation of the order ot 
S. Sewa Singh. 

Mt. Shanno and her son have now 
come up with a Petitio" 
from the order of Mr. Webb. The 
grounds are that S. Sewa Singh was 
fully aware of Mr. Malan s order, 

Mr. Malan's order should not have be^ 
taken into consideration by Mr. Webb, 
because the plea of separate living by 
mutual agreement had been duly de¬ 
posed of by S. Sewa Singh against the 
husband, that the husband had hirn^lt 
pleaded that the first agreement wMch 
was referred to by Mr. Malan had been 
superseded by the subsequent agree¬ 
ment to live jointly and that ne took 
his stand on a subsequent agreement 
of a date three years previous to the 
proceedings before S. Sewa Sins^ and 
that that plea too had been overruled 
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by S. Sewa Singh as unproved. I am 
distinctly of opinion that Mr. Webb 
had no business to find fault with and 
revise the order of S. Sewa Singh on 
any grounds which could have been 
taken by the husband before tliat officer 
in the proceedings then pending. 

S. Sewa Singh’s order must be res¬ 
pected as a final order and Mr. Webb 
would be competent only to make such 
changes as would be justified by the 
subsequent acts and conduct of the par¬ 
ties. It is therefore unnecessary for 
me to go into the circumstances of the 
parties before the date of S. Sewa 
Singh's orde^ 

I’he real point is whether the re- 
'itrenchment of the husband from service 
justified a cancellation of the order. 

I would take the facts as they e.\isted 
at the time of the proceedings befo.rc 
Mr. Webb and would not allow my 
mind to be influenced by any change 
for the better that has since happened 
in his circumstances although it is ad¬ 
mitted before me that Daya Ram has 
been re-employed by the Government 
on a temporary job carrying a salary 
of Rs. 75 p. m., in addition to the 
pension of Rs. 24 a month. At the time 
of the proceedings before Mr. Webb, 
Daya Ram had a pension of Rs. 24, 
a months, Rs. 1.500, gratuity money 
Rs. 4.000, commutation money of half 
of his pension. Daya Ram however, 
explained in the witness box that he 
had spent the last two items on 
paying off his creditors. But he never 
realised that it was^ his duty not to 
rely merely upon his own oath, but 
to establish to the satisfaction of the 
Court tliat genuine creditors had been 
genuinely paid. His learned counsel 
lias no doubt pointed out that the oath 
of Daya Ram stands unrebutted, but a 
mfe who is apparently not in the house 
cannot be supposed to know the fate of 
that money and could not be blamed 
for not producing any rebuttal of the 
husband’s own oath. The fact that the 
husband did not muster up courage to 
summon the creditors to swear to the 
genuineness of debts and to the genu¬ 
ineness of the payments must certainly 
go against him. It is urged that those 
payments were made during the pen¬ 
dency of those proceedings and those 
payments must be presumed to be 
genuine. I cannot understand this rea¬ 
soning. The payments were made either 
before or after the evidence. If before 
the evidence, witnesses should have been 
examined in Court. If after the evi¬ 
dence, that would rather throw upon 
the husband the still more important 
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duty of making such payments to the 
satisfaction of or in the very presence 
of the Court. In any case, it was up 
to the husband to have applied tor an 
opportunity to prove these payments by 
independent c\’idcncc. 

Now wc know that Daya Ram lias 
one wife Mt. Shanno Devi and one 
child Abnash Chandar aged about 16, 
another wife and four children who are 
still living with him. These children 
are a son aged 7. another son aged 2, 
a daughter aged 5 and another daugh¬ 
ter aged 3\. A mother and a brother 
are also living with him. ^ The brother 
is 17 years old and he is now indepen¬ 
dent because he is ad¬ 
mitted to be )vorking m 
a shop at a salary of Rs. 25 per 
mensem. In any case the brothei can¬ 
not legally count in these proceedings 
as he is not entitled to maintenance 
from his brother. Mt. Shanno Devi is 
-•etting a salary of Rs. 50 per mensem. 
She is the Principal of the Kanya Maha 
Vidvala and her expenses incidental 
to her office arc bound to be consider¬ 
able. She, it is admitted, is educating 
her son in College. Wc can very easily 
realize her claims against her husband 
under such circumstances. The low 
finances of the husband may icquire 
alteration of the order, but not its can¬ 
cellation. I would reduce her mainten¬ 
ance grant to Rs. 5 per mensem only 
under the present circumstances, tms 
with the object of keeping alive the 
distinction between the cancellation o 
the order and the alteration of the 
order. This husband does appear to 
have chances of getting better service 
(he has in fact got better service since 
Mr. Webb’s order was passed) and ms 
wife must be placed in a position to 
share his later prosperity. 


The dispute about the son’s right to 
get maintenance involves ^rtain legal 
points. It is first urged that, the boy 
who is about 16 years old is not a 

child. In Bhasat Singh v. 
it was held that the word child in 
S. 488, Criminal P. C., simply means 
son or daughter without reference^ to 
age, so long as he or she is n'&t 
able to maintain Mmself or 
Krishnaswamy Iyer v. Chandra.adaim 
(2) the word was defined as one ^yho 
has not attained the age of majority. 
The boy is admittedly below 18 and 
he could be considered a, child so long 
as he is not able to maintain himseli. 


1 . (1910) 11 Or L J 427=6 I C 960. 

2 . A 7. R 1914 Mftd 694=20 I C 1005=3# Mad 
5G5. 


Daya Ram’s counsel refers me to 
A. /. R. 1923 Rangoon 45, where it 
was held that a father is not bound to 
keep a boy in school and that the 
maintenance asked for under S. 488, 
Cr. P. C., would not confer upon the 
child the right to better his prospects 
by staying in the school at the exi>ense 
of his father. This ruling is ,a very 
brief one and does not throw light on 
the position of parties and the suitabi¬ 
lity of the education to the position 
in life of the parent. There is no 
authority cited on the other side, but 
it is stressed that a Khatri boy son of a 
Government servant who lias once held 
a very respectable position in a Govern¬ 
ment office cannot be expected to go 
out into the world and start as a coolie 
simply because he can work as a coolie, 
that he should be held entitled to edu¬ 
cate himself to a standard which would 
give him the same chances of honour¬ 
able work as his father himself had 
got. 

The true legal position seems to 
!me to be that a boy can ask for 
maintenance from his parent so long 
as he is unable to earn his own living, 
even though that inability results from 
his taking an educational course pro¬ 
vided the said educational course is not 
being undergone with the object of in¬ 
flicting upon the parent the burden of 
maintenance. The education which the 
boy is receiving is the ordinary College 
education such as a boy of these parents 
would every time receive as the mini¬ 
mum. It is urged that the father cannot 
afford that. But this is certainly a dis¬ 
ingenuous position taken up by the 
father. He has a fund of Rs. 5,500; 
such a fund would be in the ordinary 
course of things utilized by the father 
for his son’s education. The boy need 
not be ostracised by the father on account 
of his mother’s unpleasantness with the 
father. I \\dll therefore hold that , the 
boy is unable to earn his own living. 

It is true that in Criminal law main¬ 
tenance would not include the cost of 
College Education. I will not grant 
him therefore any portion of such cost, 
I will give the boy only diet and clothes. 
This would certainly justify Rs. 20 per 
mensem considering the current inco^ 
and the fund of Rs. 5500 that the 
father is possessing. I therefore for¬ 
ward the case to the High Court with 
the recommendation that the petitioner 
Mt. Shanno Devi should get Rs. 5 per 
mensem till further order and Abnash 
Chand Rs. 20 per mensem till he gets 
the age of 18 or gives up education 
whichever happens earlier. 
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Ord^r ^—Iscta ide the order of theMa- 
ffistrate First Class and substitute the 
order recommended by the learned Ses¬ 
sions Judge. The parties can always 
move the Magistrate again when tneie 
is a change of circumstances. 

£ Reference accepted. 

A. I R. 1933 Lahore 1029 

Adeison and Agha Haidab, JJ. 

Biskambar Das—Plaintiff—Appellant. 

V. 

Ismail and oi/jers—Defendants—Ees- 

pondonts. ^ r\ 

First Appeal No. 1709 of 1927, De¬ 
cided on 14 th November 1932, fro«i de¬ 
cree of Dist. Judge, Gurdaspur, D/-2nd 

April 1927. „ . . 

Va) Promissory Note - Promissory note 

thumb marked by deceased executant - bmt 
against miner sons-Plainliff niust prove by 
clear cogent and reliable evidence that thumb 
impression on document is that of deceased 

^*\Vhere in a suit on a promissory note alleged 

to be thumb marked by the deceased executant 

the minor sons deny the execution of it by their 

father, it is necessary that the plamtift -hould 

prove by clear, cogent and reliable 

the thumb impression on the document »s really 

that of the deceased executant. 

of proof would be exacted from the plaintifi be 

fore the execution of the document, which is 

sued upon under the circumstances indicated 

above, can be held to have been g-j 

(b) Promissory Note - Suit on proimssory 
note—Plea of want of consideration-Defen 
dantcan discharge onus of proving his plea 
by relying on fact and circumsUnces of case 

and also flaws in 

liable Instruments Act (1881), S, 118 ja)* 
Where defendants plead want of consideration 
in a suit on a promissory note, m discharging 
the burden ofpreof, it is'not always necessary 
for them to prove want of consideration by pro 
ducing definite evidence on their own behalf. 
It is open to them to rely upon the facts and 
circumstances of the case and also to refer to the 
flaws in the evidence of the plaintiff himself and 
then to argue that, on the record of the case as 
it stands, the burden baa been discharged by 
them. Whether a party had discharged the 
burden of proof laid upon him is a question for 
the Court to decide and each case depends upon 
its own peculiar facts, and circumstances^^^ ^ 

Fakir Chand and Chandra Gupta for 
Appellanl. * 

J. L. Kapur—tot Beepondenfcg. 

Aeha Haidar, J. —^This appeal ari^s 
out a suit instituted on the 24th 
August 1926, by the plamtiff 
defendant 1, major, and defendants 2 
and 3, minors, for the recovery of 
Rs. 6.500 on the basis of a prerrus- 
sory note alleged to have been executed 


by Muhamm.ad Bakhsli, father of the 
three aforesaid defendants, on the 25tii 
August 1923, in his favour. The trial 
Judge had dismissed the plaintift s sail. 
The plaintiff has come up to tins Court 

in appeal. __ , 

Muhammad Bakhsh Gujar was an 

illiterate agriculturist who died some 
nine or ten months before the institu¬ 
tion of the present suit on the 24tli 
August 1926, leaving him surviving his 
three sons, namely, Ismail, defendant 
1, and Nazir, and Sharif, defendants 
2 and 3. Ismail refused to act as 
guardian ad litem of his two minor 
brothers so the trial Judge, hy his 
order dated the 9th P,-ccmber 1926 
appointed an official of his Court to act 
as their guardian ad litem. Ismail filed 
a written statement and Nazir and 
Sharif also filed a separate ''vnttmi 
statement through their guardian. I he 
purport, however, of these two docu¬ 
ments is the same. The defendants in 
both these written statements 
that they have no knowledge oi the 
d-'bt and that the previous account may 
be examined. They raised certain other 
pleas in defence with which wc are not 
concerned in the present appeal. 

The plaintiff relics upon the pro¬ 
missory note. Exh. P. A., which is 
printed at p. 24 of the paper hook and 
also upon his bahi account, Exh. P"2, 
where there is an entry 
this promissory note of Rs. 

Against this entry arc to be found two 

other entries which f 

the items which, together with inteiest 
go to make up the nrain consideration 
of the promissory note. The 
relating to Rs. 1,360, is dated he 
^Oth March 1920. and mentions that 
the amount was taken by Muhammad 

Bakhsh for ornaments, 

Other marriage expenses of one Muii5>ni. 
The second entry of Rs. 1 . 800 , is dated 
the 22nd March 1920, and recites that 
the money had been advanced to Mu¬ 
hammad Bakhsh for the purchase ot 
Und. The sum of Rs. 6,000. has been 
arrived at by adding these tvvo items 
of Rs. 1.360 and Rs. 1,800 and Rupees 
2 766 interest calculated on them up 
to the date of the promiasory .note 
in suit and a sum of Rs. 100, made 
UD of the principal and interest of some 
other minor items. The total sum m 
fact comes to Rs. 6,025, hut, after 
Temittinff a sum of Rs. 25, the amount 
SSmed® by the plaintiff comes 
to Rs. 6,000 plus interest Rs. 600 

total Rs. 6,500. -k/t ^ n 

The plaintiff produced Rura Mai, r. 

W. 1, who is the scribe of the promis- 
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sory note in suit. He says that he 
personally knew Muhammad Bakhsh 
who put his thumb impression on the 
promissory note in his presence, and 
lliat the document was read 
over to him before obtaining his thumb- 
mark. He further says that the trans¬ 
action liad been entered in liis own 
register also at No. 164 and that Mu¬ 
hammad Bakhsh’s thumb-mark had been 
taken on it. The witness has not pro- 
I . tliis register because, according 
to him, it was deposited in the Record 
Room of Gurdaspur. Rura Mai has 
furtlicr given evidence as to the entry 
dated the 22nd March 1920, for Rupees 
1,800, ill the bahi of the plaintiff. He 
says that tliis sum was advanced to 
Aluhammad Bakhsh for buying some 
land. The first item of Rs. 1,360 has 
been sought to be proved by the evi¬ 
dence of Ghulain Muhammad, P. W. 
3. Tliis witness did not sign the docu¬ 
ment and he frankly admits tliat he 
IS a robkari witness to the entry, 
and that, on two or three occasions 
he has acted as “robkari gwah” on 
behalt of the plaintiff. In the course 
ot lus cross-examination this witness 
has adimtted that the uncle of Ismail, 
defendant 1, had taken proceedings 
against him under S. 110 of the Crimi- 
iial P. C., though the matter was 
dropped by the police later on. 

, The plaintiff, Bishamber Das, has 
given evidence in the case on his be¬ 
half and has tried to prove the thumb- 
impression on the promissory note in 
dispute and also the items of Rs. 1,360 
and Rs. 1,800. He has also given de- 
tails as to how Rs. 6.000 was made 
up. There are no admitted thumb-im- 
prcssions of Muhammad Bakhsh on the 
record. In rebuttal the defendants pro¬ 
duced Munshi, D. W. 1. He is also a 
Cjujar like the defendants and has 
stated on oath that Muhammad Bakhsh 
had no full nephew of the name of 
Munshi, and that he never paid for the 
marriage of anyone bearing that name. 
In answer to a question put to him by 
the Court the witness stated that Mu- 
hammad Bakhsh never purchased any 
land. 

In cross-examination he stated 
that Muliammad Baklish liad received 
a square of land from the Government 
ten or eleven years ago and that the 
sum of Rs. 2,500, which he had to 
pay to Government, remains unpaid. 
Nur Bakhsh, D. W. 2, lias stated that 
Muhammad Balchsh never purchased 
any land, that he got a square from 
the Government the price of wliich liad 
not yet been paid, and tliat Muliammad 


% 

Bakhsh never paid for the marriage ex¬ 
penses of anyone called Munshi. 

Hussaina, D. W. 3, has stated that 
he had known Muhanimad Bakhsh for 
10 or 15 years and that his village 
was at a distance of about a mile from 
that of Muhammad Bakhsh. He is quite 
definite that Muliammad Bakhsh never 
purchased any land nor spent any mo¬ 
ney on the marriage of one Munshi. 
To the same effect is the evidence of 
Ghulam Qadir, D. W. 4. 

In rebuttal the plaintiff produced 
Mahesh Das, P. W. 5, who belongs to 
the same caste and got as the plaintiff. 
He says that he had been invited by 
Muhammad Bakhsh and a number of 
other villagers to open a shop in the 
Montgomery District where they had 
been granted squares of land, and that, 
as a result of this invitation, he sliifted 
to Cliak No. 12 in order to carry 
on his business. He says that Muham¬ 
mad Bakhsh and Munshi used to live 
together and to cultivate the land joint¬ 
ly and tliat his shop was in the same 
house in which Muhammad Bakhsh and 
Munshi lived. He finishes off by saying 
that he returned to his original home 
and Slopped the business in the Mont¬ 
gomery district. This is all the evidence 
in the case. Having regard to the pleas 
raised in defence, there cannot be any 
doubt that the defendants did not in 
any way admit the execution of the , 
promissory note in suit by their father 
Muhammad Bakhsh. In fact they dis¬ 
tinctly put the plaintiff on proof that 
the promissory note was thumb- 
marked by Muhammad Bakhsh. In a 
case of this kind when the alleged exe¬ 
cutant of a document is dead and his 
minor sons are being sued subsequent 
to his death, it is necessary that the 
plaintiff should prove by clear, cogent 
and reliable evidence that the thumb- 
impression on the document is really 
that of the deceased executant. In 
other words, a high standard of proof 
would be exacted from the plaintiff be¬ 
fore the execution of the document, 
which is sued upon under the circum¬ 
stances indicated above, can be held to 
have been duly proved. In my judgment 
the evidence, which has been produced 
on behalf of the plaintiff to establish 
that the thumb-impression on the pro¬ 
missory note is really that of Muham¬ 
mad Bakhsh, falls considerably short 
of that high standard of proof which 
is required by law. The best evidence in 
the case which was available to the 
plaintiff has not been produced. He 
could have easily summoned some of 
the records of the Colonization Office 
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at Montgomery where undoubtedly Mu¬ 
hammad Bakhsh’s genuine thunib-xm- 
pressions are sure to liave been^ pre¬ 
served. Tlie plaintiff himself is an mter- 
ested party and his evidence has to 
be read with a great deal of caution 
and certainly, standing by itself, it is 
not sufficient to prove the genuineness 
of the thumb-impression on the pro¬ 
missory note and other ^itrics on 
which he relies. Rura Mai, P. W. 
a man who purports to be the scribe 
of the document and it is sigmncant 
tliat he has tried to keep himself out 
of the affair as much as possible by 
stating that his own register, wluch 
bore the thumb-impression of Muham¬ 
mad Bakhsh, was not with him and 
was in fact in the Record Room ot 
Gurdaspur. Furthermore, the transac- 
■ tion of Rs. 1,360, lias been sought to 
be proved by Ghulam Muhammad, F. 

W 3. It need liardly be said that the 
evidence of this witness is not calculated 
to inspire confidence in a Court oi 
lustice. 1 attach great importance to 
the observations made by the learned 
trial Judge in Ids judgment at p. 20 
of the paper book where he says that 
•“it the plaintiR bad produced account books 
which showed that on the dates wuen he says 
that he advanced Bs. 1,360 and Ks 1,800 in cash 
he had really paid out such sums. I would regard 

his case more favourably.” 

These account books are not forth¬ 
coming and we have got only entries 
of these amounts purporting to have 
been made on the debit side while the 
entry about the promissory note in suit 
is on the credit side. It would have 
greatly strengthened the ca^ for the 
Slaintiff if he had produced the account 
book dealing with the ^riod when these 
two items of Rs. 1,360 and Rs. 1,800, 
had, according to him, been advanced 
to Muhammad Baklish. I tnay also note 
here that the entries about Rs. l,3bU 
and Rs. 1,800 are sUent about interest. 

Having regard, therefore, to the evi¬ 
dence on the record it is extremely 
doubtful whether a Court of 

Justice can hold that the plam- 

tiff has proved saUsfactonly tlmt 
the thumb-impression on the 
sory note in suit was a genmne thum^ 
^wession of Muliammad Bakhsh and 
even assuming.for the sake of argu^nt 
that the learned trial Judge was right 
in holding that Mul^mmad Bakhsh h^d 
been somehow tricked to put nis 
thumb impression on the pro¬ 
missory note in question, the 
burden of proving want of con^dera- 
tion has been amply dischar^d by the 
defendants. In discharging the burden 
of proof, it is not always necessary 


for the defendants to prove want of 
consideration by producing definite evi-. 
dence on their own behalf. It is open, 
to them to rely upon the facts and j 
circumstances of the case and also to, 
refer to the flaws in the evidence of 
the plaintiff himself and then to argue 
tliat on the record of the <^se as it 
stands, the burden has been discharged 
by them. There are a number of autho¬ 
rities on tills point and it is not neces¬ 
sary to consider them for the purposes 
of tills appeal. Whether a party had 
discliarged the burden of proof laid 
upon liim is a question for the Court | 
to decide and each case depends uponj 
its own peculiar facts and circum-i 

In my judgment, the defendants, on 
the record before us, have been able 
to prove that no consideration had pas¬ 
sed. The conclusion arrived at by tlw 
learned trial Judge seems to me to be 
correct and I do not tiiat any- 

thing has been brought to my notice 
which would justify me m reversmg 
Ms finding on a question of evidence. 

I would, therefore, affirm the )udg- 
ment and decree of the trial Judge 
and dismiss tliis appeal with costs to 
defendants 1 only, the minor defendants 
not being represented in tins Court. 

Addison, /.—I agree. 

g A'jy'pccbt diSTTiis^^d* 

A. I R. 1933 Lahore 1031 
Dalip Singh, J. 

'Judgment-debtor—Peti- 

tiioner* 

V* 

Joti Parshad and Decree- 

holder and Auction-purchaser— Opposite 

Civil Revn. Petn. No. 722 of 1932, 
Decided on 23rd October 1933, from 
order of Diet. Judge, Delhi, D/- 30th 

^avU^P.^C. (1908), 0. 21, R. 90 —Bounda¬ 
ries not correctly given in sale proclamation 
—But everybody recognizing properly to be 
sold from Municipal number—Held sale 

could not be set aside. 

In a sale of a bouse, the boundaries were not 
correctly given in the sale proclamation. But it 
was found that from the Municipal number of 
the bouse, everybody recognized the house to be 

: that the sale could not be set aside. 

[P 1032 0 21 

Muhammad Tufail —tor Petitioner. 

Judgment .—The only point urged by 
the learned counsel is that the boun¬ 
daries were not correctly given in the 
sale proclamation. The learned District 
Judge considers that this fact made 
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no ditlerence to the bidding and tliat 
ever> body could recognise the house 
from the Municipal Number and that 
there is evidence to this effect. I there¬ 
fore see no ground for revision and 
dismiss the application. No order as 
lo costs. 

K*S. A^vlication dismissed. 

A. I. R. 1933 Lahore 1032 

Dalii^ Singh, J. 

Shihliam — Defendant—Appellant. 

V. 

Chinta 11 at —Plaintiff—Respondent. 

Second Appeal No. 1680 of 1932, 
Decided on 23rd October 1933, from de¬ 
cree of Dist. Judge, floshiarpur, D/- 
29th August 1932. 

(a) Partnership—Partner can, tinder cer* 
tain circumstances bring suit for accounts 
without suing for dissolution. 

A partner can under certain circumstances 
bring a suit for accounts without suing for dis¬ 
solution. [P 1033 C 1] 

(b) Partnership—Dissolution. 

'L'be ordinary rule is that partnerships are dis¬ 
soluble at will. LP 1033 0 11 

(c) Partnership—Dissolution can be claimed 
by either side in alternative to any other 
pl^a 

In a partnership suit like a partition suit, 
either side may claim a dissolution in the alter¬ 
native to any other pleas that he may raise. In 
a suit for accounts of partnership, defendant 
denied the partnership, but prayed iu the alter¬ 
native that it may be dissolved in case it was 
proved to be existing: 

Held: that a decree for dissolution could be 
granted dating from the time when the defen¬ 
dant put in bis written statement and asked for 
dissolution. .[P 1033 C 2} 

/. N. Aggarioal and M. C. Mahajan — 
for Appellant. 

Achhru Ham —for Respondent. 

Judgment.^ —The facts of this case 
are that Shiv Ram, the defendant-ap¬ 
pellant, Chinta Har, plaintiff-respon¬ 
dent, and one Mt. Bimla Devi were 
partners in a firm known as Shiv Ram 
and Company. This firm was itself a 
partner in a bigger firm known as the 
Kangra Jowalaji Motor Service Com¬ 
pany and the share of Sliiv Ram and 
Company in the larger firm was 4 an¬ 
nas, 11 pies in the rupee. Shiv Ram 
was the manager of Shiv Ram and 
Company. He was also general mana¬ 
ger of the Kangra Jowalaji Motor 
Service Company. 

On 26th June 1930, Mt. Bimla Devi, 
Chinta Har and Shiv Ram dissolved 
the partnership of Shiv Ram and Com¬ 
pany. Shiv Ram, defendant, gave Mt. 
Bimla Devi a promissory note for 
Rs. 7,924. He promised to pay Chinta 
Har, plaintiff, Rs. 181. He also un¬ 


dertook to pay a debt due by the 
partnership to Shankar Nath Bhola 
Nath. On 28th June 1930, Chinta Har 
and Shiv Ram executed a new agree¬ 
ment by which Chinta Har became 
owner of half a share in the Kangra 
Jowalaji Motor Service Company of the 
4 annas, 11 pies share which had been 
left with Shiv Ram after the dissolu¬ 
tion of the firm of Shiv Ram and Com¬ 
pany. He also became liable to dis¬ 
charge half the debts due by Shiv Ram 
to Mt. Bimla Devi and to Shankar 
Nath Bhola Nath. It is stated that 
Chinta Har would not interfere with 
the management of the Company by 
Shiv Ram and Chinta Har was to act 
as an accountant of the joint share of 
Shiv Ram & Chinta Har. It appears that 
out of the profits or perhaps from his 
own pocket. Shiv Ram alone paid ofiT 
the sums due to Mt. Bimla Devi and 
to Shankar Nath Bhola Nath. No ac¬ 
counts were ever fumished by Shiv 
Ram to Chinta Har nor did Chin¬ 
ta Har ever act as an accountant. Chin¬ 
ta Har brought the present suit for 
accounts claiming that the defendant 
Shiv Ram was bound to give his ac¬ 
counts, that he was a sub-partner in 
the firm of Shiv Ram and Company 
and as such entitled to accounts and 
that Shiv Ram had received various 
profits from the Kangra Jowalaji Motor 
Service Company which he had unlaw¬ 
fully diverted to his own use. No claim 
was made for dissolution of the part¬ 
nership of Shiv Ram and Company. 
The defendant took various pleas but 
his main pica was that the partnership 
embodred in the deed of the 28th June 
1930 had never come into existence as 
there was a condition precedent that 
the plaintiff Chinta Har would pay up 
the sums due from him within three 
days and as he has never done so, 
the partnership never came into exis¬ 
tence. 

The trial Court framfed four issues. 
It held that the defendant had failed 
to prove that the partnership had never 
come into existence by the failure of 
the defendants^ to pay the money as 
no such condition precedent was prov¬ 
ed. It held that the plaintiff was a sub- 
partner along with the defen- 
^nt in the Kangra Jowalaji Motor 
Service Company, that the plaintiff 
was not estopped from maintaining the 
sint, that the plaintiff had not asked f^^ 
dissolution of the partnership and~ that 
the defendant liad asked for dissolu¬ 
tion of the partnership in case it was 
found that one had ever existed and, 
therefore it granted the plaintiff a 
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preliminary decree for cUssoUitiou of 
the parti.evship and for accounts f^o*^ 
the 28tli ol June, 1930 up to the 23rd 
of June 1931, the date ot which the 
plaintiff had finally paid off Mt. Bim!a 

The defendant appealed to the learned 
D]:-trirt Judge and the plainlaff put in 
cross-objections. He held that the 
relationship between the parties was not 
that ot sub-partner but was that ot 
assignee of a half share and that, thcie- 
fore, xh^ plaintifi* was not entitled to 
any accounts nor any dissolution. He 
modified the decree, dissolving the 
partnership, and gave a declaration to 
the effect tliat the plaintiff was an as¬ 
signee of half the interests of the defen¬ 
dant in the Kangra Jowalaji Motor Ser¬ 
vice Company. The defendant has come 
in appeal to this Court and the plain¬ 
tiff has cross-objected. 

The important question arising in this 
case is what is the relationship between 
the parties as evidenced by the deed ot 
the 28lh of June 1930 and by the sur¬ 
rounding circumstances. It has been 
strongly contended by the learned coun¬ 
sel for the appellant defendant that me 
relationship was one of partnership 
and that the pleading of the plamiitt 
was to that effect. On the other hand, 
the learned counsel for the respondent 
plaintiff contends that the relationship 
was one of assignor and assignee. 1 do 
not think it necessary to go mto any 
lengthy discussion of the legal aspects. 
It is sufficient to say that the question 
is one of mixed fact and law and the 
pleading of the plaintiff especially m the 
statement of his counsel before issues 
and on reading the plaint as a whole and 
reading the deed clearly shows tliat 
the relationship was one of partnership. 

The next point that arises for deci¬ 
sion is whether a iiartner could bring 
a suit for accounts without suing tor 
dissolution. It has been contended on 
the one side by the 

for the defendant-appellant that he 
could not do so. It has l^en con- 

1 tended on the other ^ he 

cular circumstances of this case he 
IcoSd. I consider that in the circum¬ 
stances of this case the plamuff was 
entitled to bring 

without a smt for t'-^solution. (S^ 
Singhal on Partnership at p. 35^ ^^ 
Lindley on Partnership at p. 604^). 

The next point that arises is whether 
the partnership was indissoluble. The 
learned counsel for the respondent 
claims that it was. The ordinary rule 
is that partnerships are dissoluble at 
will and I see nothing in the circum¬ 


stances of this case to show tliat the pre¬ 
sent partnership was indissoluble. The 
question remains to what date the ac¬ 
count, if any, should be taken and whe¬ 
ther dissolution should be granted on the 
prayer of the defendant. It must be 
remembered that in a partnership suit 
like a partition suLt_ either side rnay 
claim a dissolution in the alternative 
to any other pleas that he may raise 
and I therefore consider that a decree 
for dissolution should be granted dating 
from 14th October 1931, the date when 
the defendant put in his written state¬ 
ment and asked for dissolution in case 
the suit was decided against him on 
the question of the absence of any 
partnership at all. 

1 therefore accept the appeal and 
give a decree for dissolution of the 
partnership. The plaintiff s share and 
the defendant’s sliare shall be half and 
half The partnership commenced on 
28th June 1930, and will have to be 
dissolved on 14th October 1931. Ine 
defendant will render accounts bet¬ 
ween these dates; the date by wluch 
to render the accounts and the costs, 
etc of the suit and appeal will be 
dealt with by the trial Court and in 
the linal decree. The cross-objections 
are accepted as shown above. 

j' 3 ^ Appeal accepted. 

A. I. R. 1933 Lahore 1033 
CunuiE, J. 

Tirath Petitioner. 

V. 

Ilarhhajan Sin(jh—Opposite Party. 

Civil Revn. Petn. No. 379 of 1933, 
Decided on 6bh October 1933, from order 

of Diet. Judge, Amritsar. . 

Civil P.C. (1908), S. 24-’rwo appeal* in¬ 
volving same queition 

trict Court and another in High Court-^igh 
Court con tran«fer appeal in District Court 

to High Court. 

Where two appeals iiivolvicg the same ques¬ 
tion are pending, one in District Court and 
another in the High Court, the High Court can 
transfer the appeal pending in the District Court 
to the High Court to avoid two ^on^ary deci- 

sions, • . ^ ^ 

Dev Raj Satuhney —for Petitioner. 

N. C. il/a/iajan—for Opposite Party. 

Order .—After hearing counsel it ap¬ 
pears to me that it would be more 
convenient if this appeal were trans¬ 
ferred to this Court where the ques¬ 
tion of whether there was or was not 
a settlement between the pardes is al¬ 
ready under consideration. Mr. Maha-l 
jan’s contention is that the two matters 
are separate and the inquiry^ cannot 
take into consideration anything ..eli” 
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,^ted or decided in the suit. However 
it would be absurd if two contrary 
jdecisions were arrived at. I therefore 
I transfer this appeal from the Court of 
I the District Judge Amritsar to this 
Court. Parties to bear their own costs 
in this application. 

K.S. Application allowed. 

A. I. R. 1933 Lahore 1034 

Dalip SinCtH, J. 

GirdJtari Lal and othas — Defendants 
—Appellants. 

V. 

Lanxvari Lal and others —Plaintififs"~’ 
Respondents. 

Misc. First Appeal No. 1907 of 1932, 
Decided cn 12th July 1933, from order 
of First Class Sub-Judge, Gurgaon, D/- 
27th October 1932. 

(a) Punjab Land Revenue Act (17 of 1887), 
S. Ill—Filing of award. 

Where an award docs not partition any pro* 
perties in the shape of agricultural land, the 
Court has jurisdiction to order filing of it: A I It 
1930 Xa/i 413. CP 10?4 0 1] 

(b) Arbitration—Award — Partition — Un* 
equal distribution by arbitrator—Arbitrator 
not asked to explain unequal distribution— 
Court cannot refuse to file the award. 

Courts of law cannot sit in judgment on the 
arbitrator. Hence where an arbitrator in a par¬ 
tition suit has not been asked to explain the 
unequal distribution effected by him, it im¬ 
possible for the Court to know whether the rea¬ 
sons that moved him to do so were just or unjust 
and it cannot refuse to file the award on that 
ground^ fP 1035 0 11 

J. N. Aggarival, Charanjiva Lal 

Aggarwal,Ganesh Datta and Achhru Bam 

—for Appellants. 

M. C. Mahajan, Dev Baj Sawhney and 
Pariah Singh —for Respondents. 

Judgment. —This is an appeal from 
an order filing a certain award and re¬ 
jecting the objections offered to that 
award. The facts of the case are stated 
at length in the judgments of the 
learned Subordinate Judge, 1st Class. 
One of these judgments, dated the 10th 
Januai*y 1931, disposes of the question 
of the jurisdiction of the Court. This 
question has been somewhat feebly ur- 
:ged here again, but I see no reason 
to differ from the conclusion arrived at 
by the learned Judge. The award clear¬ 
ly docs not partition any properties in 
ithe shape of agricultural land and it 
I cannot therefore be said that the prin- 
jciplc of A. /. R. 1930 .Laji > 418 
lapplies to this case. I, therefore, repel 
tliis contention of the appellants. 

The pedigree-table of the parties is 
:givcn in the judgment of the learned 
Judge. The only point to notice about 


that is that ^ in the copy before me 
Banwari Lal is ^vrongly shown in place 
of Binodi Lal among the sons ofKhush- 
waqt Rai. It may also be added to the 
pedigree-table that Mt. Savitri Bihi was 
the daughter of Khushwaqt Rai, the 
common ancestor of the parties. The 
sons of Khushwaqt Rai referred their 
disputes to the arbitration of two per¬ 
sons, one. Binodi Lal, son of Khushwaqt 
Rai, who had been adopted out of the 
family of Khushwaqt Rai and the other 
Ganeshi Lal, sister’s son of Khushwaqt 
Rai. The dispute was to partition the 
property alleged to belong to the joint 
Hindu family formed by the sons of 
Khushwaqt Rai and also to decide dis¬ 
putes as to whether particular properties 
were separate property or belonged to 
the joint family property. The arbitra¬ 
tors proceeded first to Rewari and then, 
when Binodi Lal one of the arbitrators 
fell ill, they proceeded to Oudh and 
there the final award was delivered on 
the 20th September 1929. An appli¬ 
cation was made to make the award 
rule of the Court on the 27th Feb¬ 
ruary 1930. A tremendous list of ob¬ 
jections was filed on behalf of Girdhari 
Lal and Janki Prasad. Some of these 
objections have not been pressed before 
me very rightly by the learned counsel 
for the appellants. I have already rioted 
the objection as to jurisdiction. There 
was further an objection to the award 
and the reference not being co-exten- 
sive in the sense that the award had 
decided matters which were not includ¬ 
ed in the reference and had not decid¬ 
ed matters which were included in the 
reference. This objection was practically 
given up by the learned counsel for the 
appellants and there is no force in it 
tliat I can see. 

There is also an objection that the 
award was vague and indefinite. The 
main point that emerged from the argu¬ 
ment of the learned coimsel was tliat 
the trustees mentioned in Ust No. 6 
and the Managers of the Hindu Hotel 
mentioned there were not determinable, 
but the trustees are the trustees ap¬ 
pointed under the Waqfnama mendon'- 
ed in the said list, dated the 1st Feb¬ 
ruary 1928, and the Managers of the 
Hindu Hotel are mentioned in the 
award itself. Hence there is no force 
in this contention. 

The real points taken and pressed are 
as regards the conduct of the arbitra¬ 
tors and they may be divided into two 
heads: (1) legal misconduct ^d(2) 
moral misconduct.. (After discussing the 
evidence His LordsMp held tliat no mis¬ 
conduct on the part of the arbitrators 
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was proved and proceeded) The next 
point urged was that the distribu¬ 
tion of the assets was obviously un¬ 
fair. The explanation given by the 
learned counsel for the respondents is 
that in order to save stamp the items 
which had been debited to each i)erson 
m the books of the firm were not taken 
into account and if the items allotted 
were to be taken along with the items 
debited to each person in the books of 
the firm the distribution would be 
shown to be equal. I am inclined to 
accept this explanation for the reason 
that no question was put to the arbitra¬ 
tors to explain the obviously unequal 
distribution. After all Courts ot law 
cannot sit in iuci&ment on the arbit¬ 
rator. and if the arbitrators were not 
asked to explain the unequal distribu¬ 
tion it is impossible for this Court to 
know whether the reasons tliat 
moved them were just or un¬ 
just. I therefore repel this conten- 
tioon also. These were the only points 
that were contended before me. The 
appeal is, therefore, dismissed with 

costs. 

K.S. Appeal dismissed. 



A. 1. R 1933 Lahore 1035 (1) 

Daeip Singh, J. 

Mt. Mahan Kanr and Defen¬ 

dants—Appellants. 

V. 

BkalUhawar Singh — Plaintiff — Res¬ 
pondent. 

Second Appeal No. 289 of 1932, De¬ 
cided on II th October 1933. 

Custom (Punjab) — Jat* — Succe»»ion---An- 
ce»tral property—Customary law excludes 

dauehters against nephew. 

Among the Tats the ordinary Customary law 

would oKlude daughters agaiust » ■" 

auccessiou to ancestral property [P 10.5 C 1] 

J L Kapui —for Appellant. 

B P Khosla—(ot Respondents. 
/udgment .—The question whether 

ed Se^he trial Court, not even 
Iti^pd in the grounds of appeal before 
l^r^d District Judge and cannot 
raised now. The question as to 
rustom applicable lias been decided 
nd tteparaes held to be Jats. The 
^rdinary Customary law would exclude 
daughters against a nephew in suc- 
^s£on to ancestral property. There is 
^ force in this appeal which fails and 
^ dismissed with costs. 

V.9*. Appeal dismissed. 


Vakil 9i; 
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Coldstream and Abdul Qadik, JJ. 

Ahmad and others —Appellants. 

Emperor —Opposite Party. 

Criminal Appeal No. 8G8 of 1932, 
Decided on Ist November 1932, from 
order of Addl. Sess. Judge, Gujranwala, 
DA 2nh June 1932. 

Penal Code (I860), Ss, 149, 302 and 364— 
All accused in Court proved to have taken 
part »n abduction of deceased Person by 
whom subsequent murder was committed not 
known—Ingredients necessary under S. 149 
not proved—Accused are entitled to benefit 
of doubt on charge of murder. 

All the accused before the Court were proved 
to have taken part in the abduction of the de¬ 
ceased, bub it was doubtful who, if any, ot them 
bad committed the subsequent murder and there 
was possibility of some others having joined in 
the offence of murder. Further none of the in¬ 
gredients under S. 149 were proved: 

Ucld- that the accused could be convicted of 
murder, but should be given benefit of doubt. 

LP10.7C21 

Abdul Aziz and Asad Ullah Khan for 
Appellants. 

I), i?. Sandiney —for Oppo^iite Party. 

Abdul Qodir, J. —In this case four¬ 
teen persons were accused of havmg 
committed offences under Ss. 364 and 
452, Indian Penal Code and S. 302, 
Indian Penal Code, with regard to the 
disappearance of one Behlu. It y^s 
alleged that they took hirn /o^cibly 
away from the house of Taja (P- W. 
18), of village Treruanwali in Gujrat 
District, on the night of the 14th 
February 1932, with the intention of 
murdering him or so disposing of him 
as to put him in danger of 
murdered and subsequently murdered 
him. Three of the fourteen accused per¬ 
sons are absconding and eleven were 
brought to trial. Of them three, namely 
Karam Din, Muhammada and Kha- 
waja have been given the benefit of 
doubt and acquitted, while eight have 
been convicted under both the sections 
mentioned above, read with S. 149, I. 
P. C. Ahmad and Maulu were 
sentenced to death under S. 302, In¬ 
dian Penal Code/S. 149, Indian Penal 
Code and to transportation for life un¬ 
der Ss. 364/149, Indian Penal Code. 
Daulu, Sheru, Hayat, Dulla, Fateh Ali 
and Fazal Ahmad were sentenced to 
transportation for life, under each of 
the two counts, no punishment having 
been awarded under S. 452, Indian. 
Penal Code. They liave all appealed 
and their case has been argued be¬ 
fore us by Mr. Abdul Aziz and the 
Crown has been represented bv Mr. 
Dev Raj Sawhney. 
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According- to the prosecution, the 
parties, who arc Giijjars by caste, had 
been at enmity with one another for a 
ong time. In Tunc 1931 Mulkhu, a 
brother of Maulu and Daulu, and a 
<0U5in of Ahmad and Shcru, disap¬ 
peared and has not been heard of since. 

It was suspected that he had been token 
awa\’ «and done to death by some mem¬ 
bers of the opposite party and Behiu 
deceased was one of the men who were 
accused of that murder. No offence 
was brought home to any one in connec¬ 
tion with Alulkhu’s disappearance or Ms 
alleged death, lor want of sufficient 
proof, and it is said that the present 
abduction and murder was an act of 
revenge for the disappearance of Mul¬ 
khu. Subsequent to the incident relating 
to Mulkhu, both the parties liad been 
bound down to keep the peace. Behiu, 
ot ilie complainant’s parly, was 
among those from whom security was 
taken and all the appellants, except 
Shcru. were bound down on the side 
of the accused. The factions are said 
to have been led by Ahmad on the one 
side and by Behiu deceased on the 
Oilier, and admittedly the period of se¬ 
curities so taken by the police had 
not yet expired when the present oc¬ 
currence took place. 

Behiu belonged to a village called 
Raju Bhand, also known as Nur Jamal. 
The distance between tliat village and 
the scene of tMs occurrence is about 
five or six kos. Taja (P. W. .18), 
states that he went to Dinga one day 
accompanied by Fazal Ilahi, who was 
going to Raju Bhand. He first pawned 
some ear-rings at Dinga and got Rupees 
20, which he required and then went 
with Fazal Ilahi to Raju Bhand, Behiu 
met them there and he said he was 
going to village Tibbi Chand and would 
Uke to accompany them when they go 
back to Treruanvvali. He brought Ms 
mare and rode on it. When he and 
his companions had gone a little dis¬ 
tance from Raju Bhand, Ahmad ac¬ 
cused met them and noticed that Behiu 
was going with them. When the three 
men arrived at Treruanwali in the even¬ 
ing Taja went to his own house and 
Behiu and Fazal Ilahi to the house 
of Lai and had their evening meal 
there. A/ter they came to the place 
of Taja, accompanied by Lai and Sar- 
dara P. Ws. Raja (P .W. 20), brother 
of Taja, was also there. There were no 
females in that house and all these 
men kept awake till late at night, 
singing and chatting BeMu sang and 
the others listened to him and chatted. 
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A lantern was hanging by a wall in 
me premises. The barking of dogs was 
heard at midmght and Lai and Raja 

the matter. 

When the door was opened it is said 
that fourteen men including the appel¬ 
lants, the three acquitted men 
and the absconders, rushed in. They 
were armed with chhavis and sticks 
and Ahmad appellant was in front of 
them carrying a lantern. On seeing 
them Behiu rushed into a kothri but 
the accused forced ope;i the door and. 
brought Mm 'Out and took him away. 
Raja and Lai raised an alarm wMcli 
brought Raja lambardar (P. W. 21) 
and Behiu (P. W. 22). The culprits, 
however, ran away to the east of the 
village. Some of the witnesses tried to 
pursue them, but were threatened and 
came back. 

A report of the occurrence was made 
to the police by Sardara (P. W. 16), 
as an eye-witness of tMs abduction, on 
the morning of the 18th at 5 p.m., the. 
distance between (tjhe village and the 
thana being six miles. After the ar¬ 
rival of the police a search for the 
missing man or his body was instituted 
and about evening time on the 15th 
February, a part of a body without 
head, arms or legs was found in a 
canal about three miles from the house 
of Taja. There were cuts on the body 
caused by sliarp-edged instruments. 
There was a mole on the nipple 
and another mole at the back of the 
trunk on the-shoulder. There was no hair 
on the chest. Trackers had been sent 
for by the police and two of them 
found tracks of several men going in 
the direction in wMch the body was 
eventually /ound, but they did not find 
any distinct tracks, nor could they de¬ 
termine the number of men. The body 
was first noticed by a witness, named 
Bahadur (P. W. 7), who came and in¬ 
formed the Sub-Inspector. He professes 
to have known BeMu deceased and 
states that he identified the trunk by 
the existence of the moles on it and 
the v/ant of hair on the chest. The 
trunk was later on shown to- Mt. 
Bhage (P. W. 4), widow of BeMu de¬ 
ceased. Raja, son of Qutab Din, (P. 

W. 3), Shar/u, son of I^du, (P. W. 

10) , and Taja, son of Ditta (P. W. 

11) . They all identified the trunk as 
that of Behiu and said that they knew 
it by the mole on the nipple and the 
mole on the shoulder 

Nine of the accused persons were 
arrested on their arrival in their own 
village Raju Bhand, on 16th. Khawaja, 
who has been acquitted and Fazal, who 
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forth above, I would give the appellants 
the benefit of doubt so far as the of¬ 
fence under S. 302, I. P. C., is con¬ 
cerned and would acquit them of tliat 
charge. 

The result is that the sentences of 
death passed against Ahmad and Mauiu 
arc not confirmed and are altered to 
sentences of transportation for life 
against each under S. 364, I. P. C., 
wh.iic the sentences of the other ap¬ 
pellants Avho have already got trans- 
portatioon for life, are upheld, but only 
under S. 364, I. P. C. To the above 
extent the appeals are accepted. 

Coldstream, J. —I agree. 

K.S. Oriier accordingly. 

A. I. R. 1933 Lahore 1038 (1) 
Addison and Currie, JJ. 

Lai Singh —Petitioner—Appellant. 

V. 

Mangal Singh and others —Objectors— 
Respondents. 

First Appeal No. 286 of 1932, Deci¬ 
ded on 30th October 1933, from order of 
Second Sikh GurdwarasTribunal,Lahore, 
D/- 12th November 1931. 

Punjab Sikh Gurdwaras Act (8 of 1925), 
Ss. 7 and 15 — Person not party to prior pro¬ 
ceedings and whose right is barred by time 
cannot apply to review order passed. 

Where the tribunal passes an order, it cannot 
review it on the application of a person who was 
not parby to the proceedings in which such order 
was passed and whose right to object has been 
barred by limitation under S. H; and the case 
having ended, the provisions of S. 15 cannot be 
utilised. [I* 1038 0 2] 

Dm Dayal Kapui —for Appellant. 
Bhagat Singh —for Respondeots. 

Currie, /.—A num^^cr of persons 
preferred a petition under S. 7, Sikh 
Gurdwaras Act, asking that the 
institution known as Dera or 
Gurdwara Kutti, situate in village 
Raqba Tahsil J^rgron should be dec¬ 
lared a Sikh Gurdwara. The usual noti¬ 
fication was published under S. 7 (3) 
of the Act and in reply one Mangal 
Singh_ presented a petiiion under S. 8, 
objecting to the notification of the ins¬ 
titution as a Sikh Gurdwara. On the 
day fixed for the hearing of the peti¬ 
tion, Mangal Singh stated before the 
Sikh Gurdwaras Tribunal that the in¬ 
stitution was a Sikh Gurdwara and that 
he had no objection if it was so dec¬ 
lared. One of the original petitioners 
accepted this statement and agreed that 
Mangal Singh should be retained as a 
hereditary office holder. Accordingly 
the Tribunal granted a decree on the 
27th July 1931, declaring that the Gur¬ 
dwara “Kutti” Mauza Raqba was a Sikh 


G^dwara. Subsequently the present ap- 
pe^nt, Lai Singh on the 24th of Oc¬ 
tober 1931, presented a petition be¬ 
fore the Tribunal, claiming that he was 
the real office holder of the institution 
and had been in ignorance of the claim 
preferred to it and that Mangal Singh, 
the original petitioner, was merely a 
servant of the institution. He urged 
that the institution was a Dera of Nir- 
mala Mehaman Shahi and not a Sikh 
Gurdwara. He asked that the case 
should be restored and previous pro¬ 
ceedings cancelled as they were based 
on fraud practised on the Court. This 
petition was dismissed by an order of 
the Tribunal, dated the 12th of Novem¬ 
ber 1931. Against that order the pre¬ 
sent appeal has been preferred. 

Now, it is cl^r that the claim on 
belia.If of 1^1 Singh could have been 
entertained by the Tribunal only if it 
had been preferred mthin ninety days 
of the publication of the notification 
under S. 7 (3). It was obviously im¬ 
possible for the Tribunal to review their 
order on the application of a person 
who was not a party to the original 
proceedings and whose right to object 
was barred by limitation under S. 8 
of the Act. Mr. Din Dayal Kapur has 
been unable to explain under what pro¬ 
visions of law the appellant’s appMca- 
tion could have been entertained by the 
Sikh Gurdwaras Tribunal. Obviously, the 
case having ended the provisions of S. 
15 of the Act could not be utilised. 

In my judgment, therefore the appli¬ 
cation was rightly dismissed and I 
would dismiss the appeal with costs. 

Addison, J .—I agree. 

K.S. Appeal dismissed. 
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Dalip Singh, J. 

Ganda Mal —Plaintiff—Appellant. 

0 

V. 

Uitam Chand and others —Defendants 
Respondents. 

Second Appeal No. 1606 of 1932, De¬ 
cided on 12bh October 1J33, from decree 
of Dist. Judge, Rawalpindi, D/- 19th 
July 1932. 

Registration Act (1908), S. 49—Admissibi¬ 
lity of document is governed by law as it 
exists when suit is brought. 

•The law laid down in S. 49 is really one of pro¬ 
cedure, and the admissibility of a document in 
a suit is governed by the law as it exists when 
the suit is brought. fP 1039 0 1] 

Pran Nath Bhardwaj —for Appellant.. 

Bishen Narain —for Respondents. 

Judgment. — The law has been 
amended and the first part of the pro¬ 
viso to S. 49 does away with the ne- 
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cessity of registration. The learned 
jcounsel for respondents contends only 
that the amendment does not apply to 
the present case as the comproini^e was 
entered into before the coming into 
force of the amending Act. But I do 
not see how this affects the case. The 
law is really one of procedure, and 
the admissibility of a document in this 
suit is governed by the law as it exists 
when the suit is brought. I therefore 
accept the appeal and decree the plain¬ 
tiff’s suit with costs throughout. 

V.3. allowed. 


A. I. R. 1933 Lahore 1039 

Tek Chand and Monroe, JJ. , 
{Fir^n) Gurditta JRam Chand l^lain- 

tiffs—Appellants. 


Mt. Bhag Wanti and others — Defen¬ 
dants— Respondents. 

First Appeal No. 492 of 19-32, De¬ 
cided on 2lst November 1932, from de¬ 
cree of First Class Sub-Judge, Jhang, 
D/- 23rd Decombor 193’. 

Interest—Balance struck but no mention of 
inter-st—Cotirse of dealing between parties 
raising implied agreement to pay interest 
It should be all'iwed—Accounts. 

A balance was strU'^k between the parties but 
no mention was made about i'-terost. Bu*' it 
was found that the cour.-eof dealings between ihe 
parties was such as to raise clear inference of 
an implied agreement fo pay interest: 

Belli: interest should be allowed. [P 1039 C 2J 

J. L. Kapur and M, C, Sud — for Ap¬ 
pellants. 


i 


Tek Chand J. —This appeal arises out 
of a suit for recovery of Rs. 6,945-8-6, 
alleged to be due to the plaintiff by 
one Devi Dayal on bahi account. Ac¬ 
cording to the plaint the account began 
on the 18th January 1914, and conti¬ 
nued till 11th August 1927. When Devi 
Dayal struck a balance for Rs. 4,700- 
1-0. Devi Dayal died in March 1930, 
and in August 1930, the plaintiff 
brought an action for the principal sum 
secured by the balance and interest at 
12 per cent per ann^, against his 
widow, Mt. BhagwantL, and his ne¬ 
phews, Bogha Ram and Vishan Das. 
The trial Judge lias disallowed the 
claim •for interest and has passed a 
decree against Mt. Bhag Wanti alone 
for Rs. 4,700, with proportionate costs, 
lecoverabie from the estate of D^i 
3Dayal deceased. He has dismissed the 
suit against Bogha Ram and Vishan 
defen^nts 2 and 3, and has or- 
. the plaintiff to pay their costs, 
e' plaintiff has preferred a first 
■ \o this Court praying that the 


decretal amount should be enhanced by 
Rs. 2,245-8-6, and that the order of 
the lower Court allowing costs to de¬ 
fendants 2 and 3 should be reversed. 

The first question for consideration 
is whether the plaintiff is entitled to 
charge interest on Rs. 4,700, for wMch 
the last balance liad been struck. The 
entry is silent about the rate of interest, 
and there is no evidence that there was 
any express agreement on this point. 
The previous course of dealings be¬ 
tween the parties, however, clearly 
shows that interest had been charged 
from the very beginning and that it 
was charged at 12 per cent per annum 
on the balance struck by Devi Dayal 
on the 28th July 1920, and the 7th 
September 1924. The account was 
made up on the 11th August 1927, 
when Rs. 4.700, was found due after 
calculating interest at 12 per cent and 
excluding a small sum, wliich had been, 
remitted by the creditor. The defen¬ 
dant attempted to prove that on that 
date it was expressly agreed between 
the plaintiff and Devi Dayal that thence¬ 
forward interest would not be cliargcd, 
but the evidence is of a Iiighly unsatis¬ 
factory cliaractcr and cannot be accept¬ 
ed as true. On the other hand the, 
course of dealings between the parties 
has been such as to raise a clear in¬ 
ference of an implied agreement that 
the principal sum secured by tliis ba¬ 
lance was to bear interest as before. 
The plaintiff is a banker by profession 
and admittedly his dealings with the 
defendant were as between a banker 
and a customer. There is no reason to 
suppose that he allowed Iiis money to 
remain with the defendant without m- 
tercst. I accordingly hold that the plain¬ 
tiff is entitled to interest at 12 per 
cent per annum, which comes to Rupees 

1,692. , , 

The plaintiff-appellant further claim¬ 
ed the sum of Rs.392. which had been 
remitted by liim to the debtor at the 
time when the last balance was struck. 
It has not been shown that^ tins was- 
done by mistake, and there is no rea¬ 
son why the plaintiff should be allo^d 
to go behind the entry m lus book. 1 he 
learned Subordinalc Judge given- 

good reasons for disallowing tins part 
of the claim and I agree with liim. 

The last point urged is that defen¬ 
dants 2 and 3 should not have been 
allowed their costs of the suit against 
the plaintiff. But they had been im¬ 
pleaded in the suit and a decree was^ 
claimed against them as the legal re¬ 
presentatives of Devi Dayal dc<^sed. 
They had to disprove their liability ana: 
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suceeded in. doing so. They were, there¬ 
fore, clearly entitled to costs from the 
plaintiff. For the foregoing reasons I 
would accept the appeal and enhance 
the amount decreed by the lower Court 
by Rs. 1.692. The entire decretal 
amount shall bear interest at 6 per 
cent from the date of the institution of 
the suit till realisation, and shall be 
recoverable from the estate of Devi 
Dayal deceased. Having regard to the 
fact that neither parly has been wholly 
the parties to bear their own costs 
succcssfal in this Court, I would leave 
here. 

Monroe, J .— I agree. 

K.S. Appeal accepted. 


A. I. R. 1933 Lahore 1040 

Addison and Currie, JJ. 

Piayn Singh and others —Appollants. 

V. 

Chatar Singh and others —Respondents, 
First Appeal No. 175o of 1931, De¬ 
cided on 30th October 1933, from decree 
of Second Sikh Gurdwara Tribunal, 
Tjahoro, D/- 10th July 1931. 

Punjab Sikh Gurdwaras Act (8 of 1325), 
S. 7 — Holding of dewans and reading of 
Guru Granth Sahib in Gurudwara — Such 
Gurudwara is established for use of Sikhs 
even though there is no property attached to 
Gurudwara. 

In a Gurudwara, it was found that dewaus 
were held and that the Guru Granth Sahib was 
road from time to time: 

Hel l', that the Gurudwara was one established 
for use by Sikhs for the purpose of publio 
worship, even though there was no property at¬ 
tached to the Gurudwara. [P 1040 C 2] 

Din Dayal Kapui —for Appellants. 

Addison. J. —A petition was forward¬ 
ed to the Local Government under the 
provisions of S. 7 (1). Sikh Gurdwaras 
Act. praying to have the Panchaiti 
Gurdwara^ in village Shahna, Tahsil 
and District Ludhiana declared to be 
a Sikh Gurdwara. This resulted in the 
usual notification and publication under 
S. 7 (3). Thereupon the present peti¬ 
tion was put in under the provisions 
of S. 8 of the Act, claiming that the 
Gurdwara was not a Sikh Gurdwara. 
The petition was sent for trial to the 
Sikh Gurdwaras Tribunal which has 
found that the Gurdwara in question is 
a Sikh Gurdwara. This appeal is 
against that decision. 

It was admitted in para. 3 of the 
petition under S. 8 that the Gurdwara 
had been built by the people* of the 
village to instal.' the Guru Granth Sahib. 
It was further said that the petitioners 


did not want the Gurdwara to be af¬ 
filiated to the Shromani Gurdwara Par- 
bandhak Committee. The opposite par¬ 
ty did not appear and the Tribunal 
heard evidence ex parte. Two witnesses 
were e.vamined. The 1st, Mit Singh, was 
one of the petitioners. He admitted that 
the dharamsala was built for the conve¬ 
nience of travellers and for the reading 
of the Guru Granth Sahib by the people 
of the village though no regular Gran- 
thi had yet been appointed. He adihit- 
ted that the room shown in the plan 
published with the Governirient No¬ 
tification, as the place where the Guru 
Cjranth Sahib was rtad had a Guru 
Granth Sahib there for four years be¬ 
fore the date on which he gave evi¬ 
dence. In these circumstances there can 
be no doubt that the Guru Granth Sa¬ 
hib was already in the building before 
the petition under S. 7 (1) of the Act 
was forwarded to the Local Government. 
This witness further stated that there 
was no public worship in the Gurdwara 
but he had - to admit tliat two youths 
and another person named Sundar 
Singh did rea.d the Guru Granth Sahib 
there. According to him the bailing 
has not yet been completed, there being 
no room built for a langar so far and 
other portions being incomplete. 

Another witness, Amir Singh, also 
admitted that the Guru Granth Sahib 
was read there from time to time and 
that dewans met there though he said 
there was no regular worship and of¬ 
ferings were not made. Holding of 
dewans and the reading of the Guru 
Granth Sahib shows that the Gurdwara 
was established for iise bj Sikhs for 
the purpose of public worships and it 
is used for such worship by Sikhs. In 
my judgment therefore the decree of 
the Tribunal is correct. It does not 
matter that there is no property at¬ 
tached to this Gurdwara. This is not 
necessary under the provisions of the 
Act. For the reasons given I would 
dismiss the appeal. 

CiirriCy /.—I agree. 

K.S. Appeal dismissed. 


J 
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ADDISON AND OUBRIB, 

Committee of Management of Gurd- 
waraUf Amritsar^ and others Appellanta- 

V. 

Indar Singh and of/iers—Eespondents. 
First; Appaal No. 1029 of 1930, Dooi- 
6ed on 23rd October 1933, from decree 
of Second Sikh G.urdwaras Tribunal, 
Lahore,„D/- 12th March 1930. 

(a) Punjab Sikh Gurdwaras Act (8 of 1925), 

S. 5 (1)—Publication of consolidated list— 
Person coming forward under S. 5 (1) must 
prove that be has right, title or interest in 
property included in list. ' 

When a consolidated list is published, a person 
who conies forward under S. 5 (1) must prove 
that he has a right, title or interest in the pro¬ 
perty included in the list. If no such claim is 
made, the Shromani Gurdwara Parbandhak Com¬ 
mittee has right under S. 28 to bring suit for 
possession which must be automatically decreed. 

^ [P 1042 C ll 

(b) Words and Phrases—Bungas are partly 
religious and partly charitable institutions. 

Bungas are hostels where pilgrims coming from 
various parts of India to pay a visit to the Golden 
' Temple stay. These hostels were founded by 
rich men, especially by the Rajas and were dedi¬ 
cated to the public as wakf property. There was 
appointed in each bunga a custodian called^ bun* 
gai whose duty was to read Granth Sabib and. 
arrange for the comfort of the pilgrims staying 
in the bunga and keep the bunga in a proper 
order. This shows that the bungas are partly 
religious and partly charitable institutions and 
the office of Manager may therefore be said to 
partake of the nature of a religious office. The 
Manager, if he has auy powers at all, may him¬ 
self be the bungai or he may appoint some one 
else to perform the duties of the bungai who has 
to read the Granth Sahib. His other duties ate 
tc look after the visitors and to take proper care 
of the building: 9 P B 1917, Foil; AIR 
1920 l.ah 2717 Ref. CP 1042 C 2] 

Charan Singh —for Appellants. 

Din Dayal'^ior Respondents. 

Addison. /.—The property in suit 
consists of a bunga, called Bunga Man 
Khaira, along with three shops at¬ 
tached thereto. It was claimed on be¬ 
half of the Sri Harmandir Sahib, that 
is, the Golden Temple, in the usual 
consolidated list published under the 
provisions of S. 3 (2) of the Sihh 
Gurdwaras Act with Government Noti- 
hcation No. 269-G dated the 13th of 
December 1927. This notification re¬ 
sulted in two petitions, namely, the one 
which is before us and the other No. 
1341, lodged by certain Jagirdars of 
village Sarhali, Tahsil Phillaur, Dis¬ 
trict JuUundur. These Jagirdars claim- 
^ that the bunga had been built 
by their ancestor Sardar Nahar Si^h 
who originally lived in Man Khaira. 
As the descendants of the founder of 
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the bunga these Jagirdars claimed that 
it belonged to them. The Shromani 
Gurdwara Parbandhak Committee came 
to terms with these Jagirdars and a de¬ 
claration ’ was given by the Sikh Gur¬ 
dwaras Tribunal in terms of the com¬ 
promise. According to it, the bunga 
and attached shops were recognised as 
waqf property under the management 
of the Sardars of Sarhali who were 
to let the shops and maintain the bunga 
out of the rent. The appointment of 
a bungai or custodian was left in the 
hands of the Sardars who load power 
to change these custodians at any time 
and appoint a new one. It was also 
agreed that pilgrims could stay in tlie 
bunga when visiting the Golden Tem¬ 
ple. 

The present petition was put in by 
three persons, Indar Singh and Sundar 
Singh, sons of Hari’Singh, and their 
cousin Sant Singh. They claimed the 
property as their own. They said that 
the main property was a staWe 
kno^^'Ti as Bunga Jiwan Singliwala, the 
three shops l>eing part of that stable. 
They claimed the property as an in- 
rieritance derived from their ancestors 
who had constructed the building at 
their own cost. They further stated that 
they liad been exercising full proprie¬ 
tary rights for sixty years and tliat 
the property had no connection with the 
Golden Temple and was not dedicated 
to its service. In this petition the issues 
framed at first were the two following 
(1) Is the Harmandir Sahib the owner ■ 
of the property in dispute? (2) Is the 
claim of the Harmandir Sahib mthiii 
time’ An application was then made by 
the Shrofhani Gurdwara Parbandhak 
Committee to amend the issues. It was 
claimed that the proper issue was: “Are 
the petitioners the owners of the pro¬ 
perty in dispute ?“ This application was 
rejected by a majority of the Tribunal, 
the President and one member holding 
that the persons who were in the posi¬ 
tion of plaintiffs were the Shromani 
Gurdwara Parbandhak Committee and 
that the petition of Indar Singh and 
the two others was merely in the nature 
of a counter-petition or counter-claim. 
The third member of the Tribunal, 
Sardar Kartar Singh, held that it was 
for the petitioners to establish their 
right, title or interest in the property 
in accordance with the provisions of 
S. 5 (1) of the Act and that the proper 
issue in view of the fact that the peti¬ 
tioners were in possession should be 
as foUows: - 

“Are the petitioners |iot the owners 
of tiie property iii dispute?” Later,- how- 
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ever, the Tribunal added the issue: (3) 
“Are the petitioners in possession of the 
Bimg:a as bungais and on behalf of 
Sri Harmandir Sahib?” 

On the merits, all the members of 
the Tribunal held that the petitioners 
were mere bungais or custodians of the 
bunga. A majority of the Tribunal fur¬ 
ther held that it had not been proved 
that the Golden Temple was owner of 
this bunga by dedication. This majority, 
therefore, granted a decree to the effect 
that the Durbar Sahib had no propric- 
.ary rights in the property in dispute 
tef which,the petitioners w-crc thebungais. 
Against this decision, this appeal lias 
oecn preferred. 


“ Bungas are hostels whore pilgrims comiu*? 
from various parts of India to pay a visit to 
the Golden Temple stay. These hostels were 
founded by rich men, especially by the Rajas 
and were dedicated to the public as wakf pro¬ 
perty. There was appointed in each bunga a 
custodian called bungai whose duty was to read 
Grant-h Sahib aod arrange for the comfort of the 
pilgrims staying in the bunga and keep tbe bunga 
in a proper order. This shows that the bungas 
at© partly religious and partly charitable institu¬ 
tions and the ofnee of Manager may therefore be 
said to partake of the nature of a religious office. 
Tbe Manager, if be has any powers at all, may 
himself be the bungai or he may appoint some 
one else to perform the duties of the bungai who 
has to read the Granth Sahib. His other duties 
are to look after the visitors and to lake proper 
care of the building.” 


I have no hesitation in holding tliat 
the decision of the majority of^ the 
Triiiunal to the effect that the petition 
of Indar Singh and the two others was 
in the nature of a counter-petition and 
that it was the duty of the Shromani 
Gurdwara Parbandhak Committee, at 
whose instance the property was includ¬ 
ed in the consolidated list, to prove 
their ownership, is wrong. After the 
consolidated list is published, the per- 
ison who can come forward under S. 
Is (1) of the Act is one who claims 
a rigb.t, title or interest in the pro¬ 
perty included in such consolidated list. 
If such a person *does not come for¬ 
ward, the Local Government must under 
the provisions of S. 5 (3) of the Act 
publish a notification specifying the 
right, title or interest of any properties 
in respect of which no such claim' lias 
been made. Thereupon the Shromani 
Gurdwara Parbandhak Committee has 
the right under S. 28 of the Act to 
bring a suit for possession of tliat pro¬ 
perty which in the ordinary course of 
events must be automatically decreed. 
There is no doubt, therefore, that it 
was for Indar Singh, his brother and 
cousin to prove that they had a right, 
title or interest in the property. 


The decree, as already stated, was 
to the effect that the Golden Temple 
had no proprietary rights in the pro¬ 
perty in dispute of which the petitioners 
were the bungais. Indar Singh and the 
two others have not appealed against 
that portion of the decree which ^ves 
them the position of mere bungais or 
custodians, and it was not seriously ur¬ 
ged before us that they were owners 
and not bungais or custodians. In any 
case, the evidence on the record is am¬ 


ple to establish that they are mere 
bungais or custodians. Bungas are de¬ 
fined in Mehr - Socket Singh 

(1) as foUo^ i^_.’L 

1 (19171 9 P R191Vf35fr£2»7 


1 (1917) 9 P R 






It may be noticed here that the' ma¬ 
nager mentioned was a descendant of 
the founder and not the bungai, who 
is a mere custodian appointed usually 
by a descendant of the founder. The 
waqf nature of the property was also 
recognized in a Division Bench judg¬ 
ment in Gahl Singh v. Surjan Singh (2)^ 
It seems to me therefore tliat the find¬ 
ing of the tribunal that the three peti¬ 
tioners were mere bungais, a finding 
whicli is incorporated in the decree and 
which has not been appealed against,, 
should have resulted in the dismissal 
of the petition in which the three' peti¬ 
tioners claimed that they were full ow¬ 
ners of the property in question. They 
have not only failed to prove the posi¬ 
tion taken by them but it was estab¬ 
lished that they were not owners but 
mere bungais. Further it seems to me 
that the question whether the property 
is dedicated to the Golden Temple does 
not arise in this petition. That ques¬ 
tion has already been settled by 
promise in the other petition in which 
the rights of the Shromani Gurdwara 
Parbandhak Committee and the loc^l 
committee of management and the 
rights of the descendants of the found¬ 
er have been settled. This question 
therefore no longer remains to be de¬ 
cided and need not be discussed ^ me 
except to note that the learned _Presi 
dent and one member of the tribuimi 
held that it had not been proved that 
the property was dedicated to the Lei¬ 
den Temple while the third member 
held that there was sufficient proot ot 
this. In my opinion the questiion does 
not arise as it is settled by the compro¬ 
mise in the other petition, that compro¬ 
mise decree providing amongst other 
tilings as to who has the right ot re¬ 
moving a bungai or custodian and 

controlling him. Of course the 

^V.'aIR 1920 Lah 271=64 I O 966=146 

1^1., 1919. 
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bungais are. never removed, it will be 
open to them to raise whatever de¬ 
fences are open to them as bungais. 

In the result, I would accept the 
appeal and dismiss the petition of In- 
dar Singh, Sundar Singh and Sant 
Singh, claiming the property as own¬ 
ers as they have beeib properly held 
to be mere bungais or custodians. They 
will pay to the appellants the costs of 
tills appeal. 

Currie, J .—I agree. 

K.S. Appeal accepted. 


A. I. R. 1933 Lahore 1043 (1) 

Broadway, G. J. and Agha Haidar, J. 

Qadar Bakhsh — Defendant — Peti¬ 
tioner. 

V. 

Hakam —Plaintiff—Respondent. 

Misc. Petn. No. 39S of 1932, and 
Appeal No. 3l86 of 1927, Decided on 

iSfeh November 1932. 

Civil P. C (1908), O. 41. R. 19—Failure of 
counsel to enquire what cases he has on 
particular day is not sufficient excuse for 
setting oside dismissal of appeal. 

It is tbe duty of the counsel to enquire what 
cases he has on a particular day and bis failure 
to do so is not sufficient excuse for setting aside 
a dismissal for default. [P 1043 C 1] 

L. Saunders —for Petitioner. 

Order .—This is an application for 
the restoration of the appeal wliich was 
dismissed by us in default on 21st June 
1932. It is urged tliat the case was 
set down in the weekly cause list as 
coming before the Second Bench but 
that it was taken up by the First Bench 
(ours) on 21st June 1932. Admittedly 
a daily cause list was issueed on the 
evening of 20th June, in which this case 
is set down for hearing before the First 
Bench. The learned counsel urges 
that the clerk did not look at the 1st 
Bench daily list as it was not expected 
that the case would come before that 
Bench as it was on the weekly cause 
list for the Second Bench. As a matter 
of fact it was known that, owing to the 
illness of one of the Judges sitting on 
the Second Bench, that Bench was not 
functioning on 20th and 21st June. In 
the circumstances I consider that the 
failure to ascertain where the case was 
to be heard was due to negligence. It was 
the duty the counsel to ascertain 
what cases he had in the High Court for 
the 21st and his failure to carry out that 
duty is not sufficient excuse. Wc there¬ 
fore-^ dismiss this petition. 

Petition dismissed. 
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Tek Chand and Agha Haidar, JJ. 

Mt. Sattan and another — Plaintiffs— 
Petitioners. 

V. 

Mt. Sahan and another —Defendants— 
Respondents. 

Civil Miac. Petn. No. 194 of 1933, 
Decided on 2nd October 1933, from de¬ 
cree of First Class Sub.Judge, Lyallpur, 
D/- Ist February 1933. 

'Hindn Law—Re-marriaga by widow in pos¬ 
session of husband's property — Cause of 
action for getting property from widow is 
date of re marriage — Subsequent denial 
of reversioner's right by widow will not give 
rise to fresh cause of action. 

A widow, who was in possession of her husband’s 
property, re-married in 1913. The reversioners 
brought a suit for recovery of posfession in 1931 
alleging that she had decied their rights t> the 
property in 1925 and that*the denial gave them a 
fresh cause of action: 

Held: that the cause of action arose in 1913 
when she forfeited her interest, that the denial 
did not give a fresh cause of actiou and that the 
suit was barred by time. (P 1043 C 2 ; P 1044 C 1] 

Mtihammad Amin —for Petitioners. 

Order. —-This is an application to file 
an appeal in forma pauperis. One Mir- 
dad died many years ago leaving him 
surviving his two daughters, namely, 
plaintiffs 1 and 2, and his widow, Mt. 
Saban, defendant 1. Shortly after the 
death of Mirdad Mt. Saban, Ms wit 
dow, began some kind of mtimate re¬ 
lations with one Alawal. In 1897, un¬ 
der a registered document, she sold 
the property, which she had received 
on the death of her husband, Mirdad, 
to Alawal. The property is said to have 
been the self-acquired property of Mir¬ 
dad. In 1913 Mt. Saban, the widow, 
actually married Alawal. Alawal is dead 
and the name of Mt. Saban, his wi¬ 
dow had been entered against half the 
share of the property which Alawal 
had purchased from her in 1897 as 
the widow of Mirdad. The other half 
of the property has been entered in the 
name of defendant 2. 

The case for the plaintiffs is that, 
in 1925, Mt. Saban had denied their 
right to the property in suit and there¬ 
fore they had a fresh cause of ac¬ 
tion and therefore their suit, which was 
instituted in 1931, was • within time. 
The trial Judge has gone into this 
question and has found that the cause 
of action of the plaintiffs arose in 1913 
when Mt. Saban forfeited her interest in 
the property left by her husband by 
her remarriage with Alawal. TMs rea- 
soi^g of the learned , Subordinate! 
udge IS on the face of it correct 
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and. even assuming that after the_lapse 
of a twelve years’ period of limita¬ 
tion Mt. Saban denied the rights of 
the plaintiffs, tliis would not give the 
plaintiffs a fresh cause of action. The 
result therefore is that on the find¬ 
ings of the learned Judge of the Trial 
Court tlie suit has been rightly thrown 
out. It should also be remembered that 
it is not an ordinary appeal but a pau¬ 
per appeal the scope of which is limited 
l)y the provisions of O. 44, R. 1 (pro¬ 
viso) Civil P. C. According to that 
proviso before an appeal can be ad¬ 
mitted in forma pauperis the Court 
should have reason to tliink that the 
decree is contrary to law or to some 
usage having the force of law, or is 
otherwise erroneous or unjust. 

We have given the judgment our full 
consideration but find nothing in it 
which would justify us in holding that 
the decree is contrary to law or to 
some usage or is otherwise erroneous 
or unjust. Under these circumstances 
this application to prefer an appeal m 
forma pauperis must fail. We accord¬ 
ingly dismiss this application. No or¬ 
der as to costs as the respondent is 
not represented in this Court. 
li.S. Application dismissed. 


A. I. R. 1933 Lahore 1044 (1) 

Dalip Singh, J. 

Ram Chand — Decree-holder Peti¬ 
tioner. 


V. 

Detvan C/iand and another Judgment- 
debtors—Opposite Parties. 

Civil Revo. Petn. No. 646 of 1932, 
Decided on 25th October 1933, from 


order of Senior Sub-Judge, Campbellpur, 
D/- 30bh April 1932. 

Limitation—Plea of limitation apparent on 
face of record can be taken in appeal 


Appeal. 

A plea of limitation which is apparent on face 
of record can be taken in appeal, though not 
taken in trial Court, where such plea has not 
been waived. IP J 

Shamair Ghand—iox Petitioner. 
Govind Ram Khanna for Opposite 
Parties. 


ludgfnent .—The learned counsel for 
respondent lias urged that the plea of 
limitation could n-ot have been taken 
in 1st appeal as the judgment-debtor 
might have pleaded fraud. I -Beferred 
him to Mullas Commentary at p. 641 of 
the Civil Procedure Code. He then 
stated tliat this was not his contention 
but that this Court should not interfere 
in revision. But the point was taken 
before the Appellate Court which held 


that the plea had b^n waived. The 
learned counsel has not contended that 
the plea was waived and as the point 
of limitation is apparent on the record 
and indeed is apparent on the judg¬ 
ment-debtor’s own statement of his case, 
the appellate Court did not exercise its 
jurisdiction when it refused to go into 
this question. However reluctantly I 
must give effect to the definite pro¬ 
vision of the law as laid down in O. 21 
rule 2 and therefore accept the peti¬ 
tion, hold that the adjustment pleaded 
cannot be pleaded as being barred 
by limitation and direct the Court to 
proceed with the execution according 
to law. No order as to costs throughout. 

K s. Petition accepted. 


A. 1. R. 1933 Lahore 1044 (2) 

Addison and Bhide, JJ. 

Chain Singh —Plaintiff—Petitioner. 

V. 

Maghar Singh and another — Defen¬ 
dants—Respondents. 

Civil Misc. Petn. No. 385 of 1933, 
Decided on 20th October 1933, for leave 
to appeal to His Majesty in Privy Coun¬ 
cil, against decree of Division Bench, 
D/- ISbh February 1933, reported in 
AIR 1933 La//. 900. 

Civil P. C. (1908), S. 110 — Held there was 
no ’’substantial question of law.” 

A person was given a certain piece of land as 
a yoeman tenant under certain conditions. After 
his death his widow acquired the status of pro¬ 
prietor by paying the necessary instalments; 

Held-, that the question whether the widow 
became a full proprietor of the land or whether 
it was to be considered a mere accretion to the 
husband’s estate was not a substantial question 
of law within the meaning of S. 110: 8 P B 1915; 
129 P B 1916; AIR 1921 Lah 315 and AIR 
1932 Lah 444, Ref. [P 1045 0 1] 

Fakir Chand —for Petitioner. 

Bhide, S .—These are two connected 
—petitions for leave to appeal to His 
Majesty-in-Council from our judgment 
in Civil Appeals Nos. 1133 and 2625 
by which the decision of the trml 
Court, dismissing the plaintiff’s suits 
was affirmed. The petitions are based 
on the ground that the appeals 
involve a substantial question of law 
within the meaning of S. 110, Civil 
P. C. The relevant facts briefly are that 
one Budha Singh, husband of Mt. Bisso 
was given some land in the Lyallpur 
District as a yoeman tenant on <gr- 
tain conditions in the year 1900. His 
status admittedly remained that of 
tenant tiU his death. Subsequently his 

widow, Mt. Bisso acquired the status 
of a proprietor by payment of the ne¬ 
cessary instalments. (3ne of the mam 
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points for decision in the appeals was 
whether th^ property so acquired by 
Mt. Bisso was to be considered “self- 
acquired” in her hands or was a mere 
accretion to her husband’s estate. The 
plaintiff’s contention in both the siuts 
was tliat the widow^ had paid the in- 
talments out of the income of her hus¬ 
band’s property and, therefore, the 
land should be considered to be an ac¬ 
cretion to the husband’s estate. The 
allegation of the plaintiff tliat the in¬ 
stalments were paid out of the income 
of the husband’s property was, how¬ 
ever, not proved, and it was held, in the 
circumstances, that Mt. Bisso was a full 
proprietor of the land in question and 
had an unrestricted power to alienate it. 

The learned counsel for the plaintiff 
who has filed these petitions has urged 
that the question whether Mt. Bisso 
became a full proprietor of the land 
in question or whether it was to be con¬ 
sidered a mere accretion to the hus¬ 
band’s estate is a “substantial” question 
of law. He, however, conceded that 
there were sev'eral decisions of the Pun¬ 
jab Chief Court as well as of this Court 
which were against him, while there was 
no case on all four in his favour cf. 
Malap Koer v. Hakim Singh (1), Sada 
Singh V. Mt. Bholi (2), Bisukha Singh 
V. Ishar Singh (3) and Uttam Singh 
V. Mt. Qatar Koer (4). There is no 
evidence on the record to justify a con- 
trary view in the present suits. In the 
circumstances I am unable to see that 
there is any “substantial” question of 
law involved in these appeals justi/ymg 
the grant of a certificate. I would, 
therefore, dismiss the petitions. 

g; 3 ^ Petition dism issed. 

T'(T915rrP*R 1915=23 I’c 441. 

2 (1916) 129 P R 1910=30 I C 382. 

.3. AIR 1921 Lab 315. ^ , 

4 . A I R 1932 Lab 444=142 I 0 680=13 Lab 

820. 
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Harrison and Addison, JJ. 

Sodhi Lai Singh — Plaintiff — Appel¬ 
lant. 

V, 

Fazal Din and Defendants— 

Hespondents. * 

First Appeal No. 2913 of 1926, De¬ 
cided on 27th October 1932, from decree 
of First Class Sub-Judge, Lahore, D/- 
27th August 1926. 

Pleadings — Allegation on which suit is 
based admitted to be untrue — Alternative 
prayer put forth after several years in ap' 
peal on facts contradictory to allegation in 
plaint should not be allowed. 


Plaintifi’s allegation on which hia suit was 
based was admitted to be untrue and the suit 
was dismissed. In appeal he sought to put fortla 
an alternative prayer based on facts which were 
quite contradictory to the allegation previously 
made and wanted the case to be remanded to 

lower Court: , a * 

Held: that it could not be allowed and that 

the appeal should be dismissed. LP 1046 C 1] 

AchJiru Bam and Vishnu Dai for Ap¬ 
pellant. 

Mohammad Tufail and Mallih Mo¬ 
hammad Amin —for Respondents. 

Judgment .—The plaintiffs in this 
case are the owners of a Rakh and it 
is admitted that they sold a certain 
number of standing trees of certain 
kinds and girth in 1919 and the defen¬ 
dants undertook to. cut and remove 
them within 2-J- years. They have ins¬ 
tituted this suit, claiming Rs 10,000 as 
the balance of the price. In their written 
Statement the defendants contended that 
they had not cut the number of trees 
stated by the plaintiffs to have been 
cut and removed but that they cuit and 
paid for all that there were.. On this 
the plaintiffs appUed for permission to 
amend their plaint and put in a second 
plaint bearing the same date as tne 
first In this they stated in the third 
paragraph: “According to their agree¬ 
ment, the defendants have cut and re¬ 
moved all the trees sold”. The' suit 
was dismissed and now on appeal the 
plaintiffs realising that they have no 
chance of success on the straightfor¬ 
ward allegation made by theni claim 
that they are entitled to have the case 
remanded for the decision of a plea 
or rather an issue arising out ot a 
plea adumbrated by them as a possible 
alternative claim in the amended plaint. 
They do not ask for permission to am¬ 
end the plaint even at this stage and 
it is now eight years ^nce the suit was 
instituted. They were in possession and 
must have known the facts both when 
the original and the amended plaints 
were presented, but they did not dis¬ 
close the basis of the alternative claim 
which they ■wish to put forward. This 
claim is wholly contradictory to the 
main prayer. In the original plaint the 
following sentence occurs in the tran¬ 
slation made iti this Court: - 

“According to their agreement the defendants 
have cut and removed all the ‘trees sold up to 
May 1921, they paid Rs. 33,000 in all etc.’ There 
should be a full stop at sold, or rather the pen* 
tence should run 'and up to May 1921, etc.’ “ 
Counsel points out that the Subor¬ 
dinate Judge has relied on the sen¬ 
tence as now shown in the present 
translation and has taken the date May 
1921 to be that on which the cutting 
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ccAsccl and that he should have taken 
the amended jdaint. He should, but 
the mistake is of no consequence. In 
the amended j)]nint the paragraph runs: 

“.tcrcrcliii" to their agreement the defendants 
have ciit and r.iiioved all the trees sold.” 

I hen follows the contradictory al¬ 
ternative: details are not given. The 
plainiifis knew precisely what were the 
facts. Tlicy stated categorically that all 
the trees liad been cut and removed 
and leased their claim on this fact. 
Now eight years later they disclose on 
appeal tliat they knew all the time that 
7900 trees or more had not been cut and 
wish to 7'ccovcr the price of these. 
Wlien the defendants pleaded that they 
had not cut all tlie trees but onlv 3,300 
out of the 4.100, .they (the plaindft's) 
knowing that this A^'as appro.ximately 
correct and that 700 were still stand¬ 
ing in 1924 pleaded: 

‘‘According to their agreement (i, e. before May 
1022) the defendants have cut and removed all 
the trees sold.’ ” 

7'Iiey now disclose that tliis was a 
deliberate falsehood and on the strength 
of liaving added “And even if any trees 
have not been cut,’’ leading one to sup¬ 
pose that possibly one or two might 
be still there, they are entitled to drop 
the claim for trees cut and to dis¬ 
close this stage eight years later the 
true facts which they knew throughout 
and on this contradictory plea to re¬ 
cover price of 700 trees. Apart from 
the fart that it would be well nigh 
impossible to ascertain the exact girth 
in 1919 of trees now standing the plain¬ 
tiffs must fail on the grounds that they 
admit that the allegation on which they 
based their suit is untrue, and that the 
alternative prayer based on facts even 
now only partially disclosed is wholly 
and utterly contradictory to that allega¬ 
tion. 

The appeal is dismissed \\dtli costs. 

K-S. Appeal dismissed. 
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Jai Lal and Agha Haidar, JJ. 

Tlari Chand Anand & Go. — Defendant 
—Petitioner. 

V. 

The Singer Manufacturing Co. —Plain¬ 
tiffs—Respondents. 

Civil Revn. Pefcn. No. 234 of 1933, 
Decided on 10th April 1933, from order 
of Addl. Dist, Judge, Lahore, D/- 29th 
March 1933. 

(a) Civil P. C. (1908), S. 115—Proceedings 
for temporary injunction are “a case” and 
revisable. 


V. Singer Mfg., Co. 1933 

The proceedings for a temporary injunction ar 
taken under O. ;s9 and must be deemed to by 
a case” and therefore open to revision as they 
do not directly affect the ultimate decision of 
tbo suit one way or the other: AIR 1924 Lali 

^^5, Ref. fP 1047 C 21 

(b) Civil P. C. (1908), O. 39, R. 2—Suit for 
for infringement of trade mark— 
Balance of convenience decides if temporary 
injunction should be granted. 

^\ here in a suit for injunction and other re- 
hefs for infringement of trade mark by the defen¬ 
dants the plaintilT prays for a temporary injunc¬ 
tion the Court has to see on which side the 
balance of convenience lies assuming that the 
infringement exists. Where the loss to the defen¬ 
dants by the grant of injunction cannot be re¬ 
medied if plaintiff fails, but the plaintiff’s in¬ 
terests can be otherwise safeguarded, the injunc¬ 
tion should be refused. [P 1047 C 2] 

fSfatval Kishore and Koratan Si7igh — 

for Petitioner. 

Norman Edmunds and C. H. Garden 
Noad —for Respondents. 

Judgment. —The respondents, the 
SingerManufacturing Company, have 
instituted a suit against the petitioner, 
Hari Chand Anand & Company for 
an injunction, delivery of articles; ac¬ 
counts of sales and payment of profits 
made by them in respect of certain arti¬ 
cles which, it is alleged, the defen¬ 
dants are selling by infringingthe trade- 
n^rks of the plaintiffs and thus pas¬ 
sing them off as manufactured by the 
plaintiffs. The case for the plaintiffs 
in short is that the articles sold by 
the defendants are colourable imitations 
of the articles manufactured and sold 
by the plaintiffs in respect of which 
they have a trade-mark which trade¬ 
mark has been infringed by the de¬ 
fendants. On the institution of the suit 
the plaintiffs presented an application 
under O. 39 R. 2 of the Civd P. C., 
for the issue of a temporary injunction 
against the defendants preventing them, 
till the disposal of the suit, from sell¬ 
ing any of the articles which were the 
subject matter of the suit. Affidavits 
and counter-affidavits were filed in sup¬ 
port of and in opposition to this ap¬ 
plication and on consideration of these 
the trial Court came to the conclusion 
v/hich is summed up as follows :- 

“If an injunction is issued, defendants’ whole 
trade is likely to come to a stand-still, and if 
not issued, the plaintiff’s field of sale is covered 
up by the defendants and there is liklibood of 
the plaintiff.^’ corporation, in which millions of 
people are employed, falling to the ground.” 

On a consideration of these grounds 
the trial Court granted an injunction’ 
with regard to certain articles but re¬ 
fused to grant • it in respect of the 
others. Both parties presented appeals 
against this order to the District Judge. 
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who is of opinion that the view of 
the trial Court that the defendants* .whole 
trade is likely to come to a stand-stm 
is erroneous. He apparently is of opi¬ 
nion that the effect of the refusal of 
the temporary injunction as surmised 
hy the trial Court is also exaggerated. 
The learned Judge however considered 
that this was a fit case in which a 
temporary injunction should be granted 
and not only in respect of the articles 
comprised in the temporary injunction 
granted by the trial Court but also 
in respect of others also with the excep¬ 
tion of three, the oilers, the sign-board 
and the price list. He, therefore, modi¬ 
fied the order of the trial Court and 
included the other articles except the 
three specified above in the scope of 
the injunction. The defendants liave pre¬ 
sented this petition for revision- against 
the order of the District Judge. 

A preliminary objection is taken by 
Mr. Carden Noad, Advocate, for the 
respondents, that a petition for revi¬ 
sion is not comnetent in this case on 
two grounds, first, tliat it is covered 
by a judgment of a Full Bench or 
this Court reported in Lai Chanel Man- 
gal Sen v. Bchari Lai Mehr Chand (1) 
because proceedings relating to a tem¬ 
porary injunction are not “a case se¬ 
parate from the suit in which they are 
taken and must, therefore, be consider¬ 
ed to end in an interlocutory order 
against which no petition for revision 
is permissible; and accordingly, that on 
the merits no good ground for re¬ 
vision is disclosed by the petition. 

In our opinion there is no force m 
either of these objections. The proceed¬ 
ings for a temporary injuncnori are 
taken under O. 39, of the Code of 
Civil Procedure and must be deemed to 
be “a case” as contemplated by the 
Full Bench judgment of this Court as 
they do not directly affect the ultim^e 
decision of the suit one way or the 
other. With regard to the second ob- 
icetion an examination of the grounds 
for revision shows that the petitioner 
has alleged that the District Judge acted 
with material irregularity and ^lIso il¬ 
legally in granting the injunction Whe¬ 
ther this is so is a matter which is 
to be considered on the meats of this 
petition. The prelimin^ objection 
therefore is overruled. On the merits 
of this petition, it seems to us that the 
main question that we are concerned 
with at this stage is the quesuon of 
balance of convenience and tlus ques¬ 
tion would arise if we are satisfied t hat 

1 AIR 1924 Lah 425^84 I 0 269=5 Lah 288 
' ‘ (F B). 


the plaintiffs have prima facie case. We 
do not consider that wc are called upon 
at this stage to express a definite opi¬ 
nion on the merits of the respective 
cases of the two parties, as tliat would 
amount to prejudging the case and pro¬ 
bably prejudicating the cases of both 
sides Whatever order wc must pass 
on this petition, therefore, must be con¬ 
sidered to be confined to the question 
of the temporary injunction and should 
not be considered as an expression of 
opinion on the merits of the case- in 
any way. 

For the purposes of the proceed¬ 
ings wc have assumed that there is 
reasonable grounds for the plaintiffs to 
say that there has been a colourable 
imitation of their goods by the defen¬ 
dants. a matter which we have not de¬ 
cided at all, and we proceed with t^t 
assumption to decide whether the ba¬ 
lance of convenience in this case de¬ 
mands that a temporary injunction shoidd 

be issued or whether the ends of justice 
would be met if the defendants are put 
on conditions so as to safeguard the 
interest of the plaintiffs if they ulU- 
mately succeed in the suit* We are ot 
opinion that the issue of^ a temporary 
injunction in this case is likely to .cause 
such loss to the defendants which it 
may not be possible afterwards Jo re¬ 
medy if the plaintiffs ultimately fail in 
the suit. The injunction comprises se¬ 
veral items of goods sold by the plain¬ 
tiffs and the defendants which are ap¬ 
parently intensively sold. An order pro¬ 
hibiting the defendants form_ selimg 
such articles is likely to seriously m- 
terfere with their trade: but the plain¬ 
tiffs can ^ amply compensated by mak¬ 
ing the defendants to pay to theni any 

profits that they might make by th^ il¬ 
legal trade, if this is finally established..! 
We liave, therefore, reached the conclu-| 
sion that the balance of convenience is on 
the side of the defendants and that the 
temporary injunction should not be 
granted and further that the interest 
of plaintiffs can be safeguarded by put¬ 
ting the defendants on conditions. 

Consequently we accept this petition 
to the extent: that we discharge the 
temporary injunction granted by the 
Courts below and in its place 
we direct that the defendants should 
keep true, accurate and regular ac¬ 
counts of the articles in respect 
of which the plaintis have prayed 
for a temporary injunction and under¬ 
take to be accountable for and to 
pay to the plaintiffs it so or¬ 
dered any profits that they might make 
by the sale of such articles. They shall 
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be required to give security for the 
due performance of this undcrtaldng 
to the satisfaction of the trial Court. 
Their accounts shall be regularly scru¬ 
tinised by the trial Court, and if neces¬ 
sary, that Court will give such direc¬ 
tions as it may consider proper as to 
the form of accounts and their exhi¬ 
bition in Court. It will be open to 
the trial Court to entertain the services 
of a trained accountant or an auditor 
to check the accounts kept by the de¬ 
fendants and to report to it from time 
to time. The accounts and the reports 
so presented to the Court shall be open 
to inspection by both the parties. In 
the circumstances of the case we make 
no order as to costs of this petition. 

M.N. Revision accepted. 

A. I. R. 1933 Lahore 1048 
Biiide and Currie, JJ. 

'Wazir Jdahaynviad —Convicb— Appel¬ 
lant. 

V. 

J^wp^ror—Opposite Party. 

Criminal Appeal No. G22 of 1933, 
Decided on 13th July 1933. 

Penal Code (1860), S. 100 secondly, and 
304, Part 1 — Deceased grappling with ac¬ 
cused and throwing him down — Deceased 
unarmed — Accused stabbing him several 
times with knife — Accused exceeds right of 
private defence. 

A was armed with a dang and B with a knife. 
A tried to strike at D, but missed. Thereupon 
they grappled with each other in which process 
A was unarmed but he managed to throw down 
B. B then struck -4 with his knife and inflicted 
several wounds. A collapsed and died under the 
shock: 

Held: that though E bad the right of private 
defence he exceeded such right and that ho 
should be CDuvioted under S. 304, Part 1, Penal 
Code. LP 1049 C 2] 

Kesar Singii —for Appellant. 

Des Raj SawJiney —for the Crown. 

# 

Currie, J. —The appellant Wazir Mu¬ 
hammad has been convicted of mur¬ 
dering one Gurdit Singh on 3rd Ja¬ 
nuary 1933, and sentenced to death. 
His wife Mt. Budhan, who was tried 
along with him, lias been acquitted. 
According to the medical e^ddence 
Gurdit Singh received five incised 
wounds, one on the left side of the 
head which cut the outer and inner 
tables of the skull bone, an incised 
wound on the left side of the chest 
and two connecting wounds on the lo¬ 
wer part of the left chest and a pene¬ 
trating incised would which caused his 
death. This wound penetrated the right 
chest cavity and death was due to shock 
and internal haemorrliage. These 


wounds were admittedly inflicted by 
the appellant. 

According to the prosecution, the ap¬ 
pellant who is a money lender had 
a dispute with one Jhanda Singh, uncle 
of Hukam Singh, the father of the 
deceased and Hukam Singh took his 
uncle’s part. On the day of the 0 C 7 
currence the appellant was grinding 
corn at the mill of P. W. 12, Muham¬ 
mad Bakhsh. Muhammad Bakhsh is a 
carpenter and at the time was 
making some window frames for 
a mosque in a neighbouring village. 
The appellant asked him what he was 
doing and on being told commented 
abusively on the fact that in the vil¬ 
lage of Talwandi Logran, though the 
Lohars and Kashmiris had mosques, 
the Dogars had none, and in this con¬ 
nection made certain abusive remarks 
regarding Nabi Bakhsh lambardar. 
These remarks were overheard by Mt. 
Rahmon (P. W. 8 ) the wife of Nabi 
Bakhsh, who took exception to them 
and remonstrated with the appellant. 
An altercation ensued. Mt. Rahmon 
went home and informed her husband 
and about midday Nabi Bakhsh (P. 
W. 4) went to the mill and asked 
why the appellant was abus¬ 
ing him. On this the appel¬ 
lant abused him directly and Na¬ 
bi Bakhsh replied in kind. Mehr Din, 
Gaman and Hukam Singh arrived and 
with Muhammad Bakhsh separated the 
parties. Nabi Bakhsh returned and 
Wazir Muhammad is said to have gone 
to his own house though he returned 
to the mill shortly afterwards. About 
4 o’clock in the afterno'on as Nabi 
Bakhsh was passing the mill, Wazir 
Muhammad again began to abuse him. 
and he remonstrated with him. Hear¬ 
ing the uproar Gaman, Mehr Din and 
Hukam Singh and the latter’s son, Gur¬ 
dit Singh, appeared on the scene and 
Wazir Muhammed then started abusing 
Hukam Singh whereupon Gurdit Singh 
asked why he was abusing his father. 

According to the story as now told 
in Court, Gurdit Singh and Wazir Mu¬ 
hammad advanced towards each other 
and Wazir Muhammad drew a large 
knife (chhuri) from the fold of his 
loin cloth and struck Gurdit Singh. 
They grappled and fell to the ground^ 
Wazir Muhammad being undemeatl^ 
He continued to strike at Gurdit Singh 
who finally collapsed. The onlookers then, 
seized the knife from Wazir Muham¬ 
mad, Nabi Bakhsh receiving certain in¬ 
juries in the process. Mt. Budhan was 
alleged to have struck Gurdit Smgh 
with another knife which was 
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seized from her by Mehr Dm. 
Nabi Bakhsh struck Wazir Muham¬ 
mad with his dang but Wazir Muliam- 
mad snatched the dang and struck Na¬ 
bi Bakhsh. Wazir Muhammad then 
took to his heels and took refuge in 
the house of Khaira mirasi. Hukam 
Singh purused him and finding the door 
chained from inside chained and pad¬ 
locked it from outside. Wazir Muham¬ 
mad however forced the door out of 
its socket and escaped over the roof 
to the house of Fazal Din Dogar where 
he was finally secured. Muhammad 
Bakhsh was then sent to the police 
station to make the first information 
report. The above is the story as pre¬ 
sented in Court by Nabi Bakhsh, Ga- 
man, Mehr Din and Hukam Singh, 
Muhammad Bakhsh (P. W.) states 
that Hukam Singh, Mehr Dm, Gaman 
and Gurdit Singh came together all 
armed with dangs, Mt. Sudhan was 
standing at the door of the mill with 
a knife in her liand and Wazir Mu- 
liamntad joined her and drew a knife 
from his loin cloth. Nabi Bakhsh, Gur¬ 
dit Singh and Hukam Singh were abus¬ 
ing him and he returned the abuse, 
Gurdit Singh then struck a blow at 
Wazir Muhammad with his dang but 
failed to hit him as Wazir Muham¬ 
mad stepped back and on raising his 
dang for another blow Wazir Muham¬ 
mad grappled with him and in the 
struggle they fell to the ground, Wazir 
Muhammad being underneath, wazir 
Muhammad then struck Gurdit^ Singh 
two or three blows with his knife. 

Both these stories are an improve¬ 
ment on the first information report 
There it was stated by Muhamn^d 
Bakhsh that Wazir Muhammad and his 
wife, Mt. Budhan, and Nabi Bakhsh 
were abusing each other whert Gurdit 
Singh, Hukam Singh, Gaman and Mehr 
Din hearing the noise arrived. Gurdit 
Singh and Wazir Muhammad grappled 
and Gurdit Singh threw Wazir Muliam- 
mad who fell underneath and then stab¬ 
bed Gurdit Singh in the abdomen. Nabi 
Bakhsh and Hukam Singh then beat 
Wazir Muhammad with their lathis and 
Wazir Muhammad picked up a dang 
which was lying there and struck Na¬ 
bi Bakhsh on the head, felling him. 
The knife was then seized from him 
by Gaman and he made his escape. 


The learned Sessions Judge has prac- 
ticallv adopted the story as told in the 
first information report. Muhammad 
is now ob\dously trying to place the 
conduct of the appellant in the most fa¬ 
vourable Ught by alleging that Gurdit 
Singh at first attempted to strike mm. 

N. DAR 


On the other hand, the prosecution wit¬ 
nesses are trying to exaggerate the case 
against the appellant by maWng oiu 
tl^t he first struck at Gurdit Singh 
with a knife and was thus an aggressor 
a detail which none of them mention¬ 
ed in the statement originally made be¬ 
fore the police. Mt. Budhan was acquit¬ 
ted as there was no mention of her 
striking at Gurdit Singh in the first 
information report. (After discussing 
the evidence, the judgement proceed¬ 
ed). The learned counsel for 
the appellant has strenuously 
argued that Wazir Muhammad’s action. 
was justified and is covered by the 
right of private defence. He urges that 
Wazir Muhammad was attacked by 
Gurdit Singh and when^ he found Gur¬ 
dit Singh sitting on his chest with a 
ring of enemies around him he 

would naturally have the apprehension 
that he would be likely to suffer grie¬ 
vous hurt. He would, therefore, be in- 
titled to e.xercise the right of self de¬ 
fence even to the extent of causing 
death under section 100, Secondly, 
Indian Penal Code. Tliis contention,, 
however, cannot be accepted in full. 
Taking the view most favourable to 
the appellant, it may be held that Gur¬ 
dit Singh grappled with him and threw 
him to the ground and that he would! 
have a right of private defence. But 
that right, in my opinion, would not 
extend to causing the death of Gurdit 
Singh. Gurdit Singh had admittedly 
dropped his dang and was unaiTned 
while grappling with the appellant. 
Though the appellant states that Gur¬ 
dit Singh was attempting to throttle 
him, the medical evidence does not, 
reveal the least trace of injury on the 
appellant’s throat. In these circum¬ 
stances it is impossible to hold that 
the appellant could be under any appre¬ 
hension of receiving grievous hurt from 
Gurdit Singh. 

As regards the presence of the other 
men, it appears to me that the prose¬ 
cution story that they arrived on the- 
scene on hearing the noise is the cor¬ 
rect version and we have it in evidence 
that in the morning they had helped 
Muhammad Bakhsh to separate the ap¬ 
pellant and Nabi Bakhsh. Incidentally, 
had Nabi Bakhsh after the morning 
episode any determination to take re¬ 
venge, he and his supporters would have 
armed themselves at once and return¬ 
ed and attacked Wazir Muhammad and 
would not have waited three or four 
hours. In the circumstances therefore 
I am of opinion that the appellant in- 
causing the death of Gurdit Singh ex- 
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^ceccled liis rig^ht of private defence. The 
; medical evidence shows that he repeat¬ 
edly slabbed Giirdit Singh who was 
at the time unarmed. As lie had a 
right of private defence, his case would 
f^all under the Second Exception to S. 
300, Penal Code. Tlie conviction there¬ 
fore .should be altered to one under 
S. 304, Part. 1, Penal Code. I would 
alter tlic sentence to one of ten rears’ 
rigorous imprisonment. 

BUide, J .—I agree. 

^• Conviciion altered. 
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.•\T)DISON AND AGII.A HAlDaR, JJ. 
Shiv Dev and others —Plaintiffs—Ap¬ 
pellants. 

V. 

Dan arlcci Das and others —Defendants 
—Respoodents. 

Second Appeal No. 2519 of 1928, 
Decided on 12th July lh.33. 

(a) Hindu Law—Adoption—Kritrima form 
IS not hnown in Punjab. 


Das (Agha Haidar, J.) 1933 

The Kritiraa form of adoption is not known in 
the Punjab and for all practical purposes is con¬ 
fined to Bebar and the West Coast of India : 
AIR 1Q24 Lah 457, Ref. [P 1050 0 21 

fb) Custom (Punjab) — Adoption—Kfaatris 
of Amritsar are governed by Mitakshara law 
varied by custom to the extent that daugh¬ 
ter’s son can be adopted—Adoptee cannot 
claim any share in natural father’s family. 

Among Khatris of Amritsar adoption is accord¬ 
ing to the DattaVa form as understood under the 
Mitakshara law. with the slight variation which 
enables a daughter's son to be adopted according 
to the local custom prevailing among them. 
Consequently the adopted boy is debarred from 
claiming any share in the family of his natural 
father ; AIR 19-21 Lah 147, Ref. [P 1051 C 1] 

Badri Das —for Appellants. 

Naioal Kishore —lor Respondents. 
Asha Haidar, J .—This appeal arises 
out of a suit for partition of a certain 
house in Amritsar city. Both the Courts 
below have dismissed the plaintiffs’ 
claim and they have come up in second 
appeal to this Court. The following 
pedigree table may be subjoined here 
for facilitv of reference: 


B.\SHI MAL 

I 


Brij M.il 


Cbaran Das 
(died 1917) 


1 


I^fanak Cband 

t 


1 

IMadho Mai (died 1911) 

I- ■ 


fl A 


Jangi Mai , 
(died 1909) * 


Shori Lai 
(deft. 2) 


Dwarka Das 
(deft. 1) 




I 

Jamna Das 
(died 1918) 


Lilawati (pltff. 2) 


I 

I 

Shiv Dev (pltff. 1) 


I 

'S idyawati (deceased) 
Prem Parkash. 


Shiv Dev, plaintiff 1, was admitted¬ 
ly adopted by his maternal grandfather 
Kesl'.o Ram, some time in 1907. Ke- 
-sho Ram educated him and performed his 
marriage ceremony. In the school and 
tlie college, which Shiv Dev attended, 
jie was described as the son of Kesho 
Ram. When deaths occured in the na¬ 
tural family of Shiv Dev, he did not 
aitcnd the usual ceremonies. We may 
therefore take it that his adoption, as 
the son of Kesho Ram, was complete 
and that he had severed his con¬ 
nection with Ms natural family to all 
outward appearance. Jangi Mai, the na¬ 
tural father of Shiv Dev. died where¬ 
upon Shiv Dev instituted the present 
suit to claim Ms share in the 
property Igft by the deceased. 
His claim, as already stated, was 
successfully resisted by the defendants 
.and both the Courts below have held 

( 


that, in view of Ms adoption in the 
family of Kesho Ram, Ms maternal 
grandfather, the plaintiff could not suc¬ 
ceed as an heir to Ms natural father, 
Jangi Mai. 

In appeal before us some slight ef¬ 
fort was made on behalf of the appel¬ 
lant to maintain that the adoption of 
the plaintiff was in the kritrima form 
and that therefore he retained Ms right 
of succession in the family of his birth. 
This contention was given up iii the 
early stages of the arguments for the 
obvious reason that the Kritrima form 
of adoption is not known in tliis part 
of India and, for all practical pur* 
poses, is confined to ^har and the West 
Coast of India: vide Kirpa v. Rflbi 
Datt (1). The main argument on be¬ 
half of the. appellant- was that, though 
the parties were governed by the Mi- 
1. A I R 1924 Lah 467=78' T 0 ’ Lah iB- 
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takshara law, that law did not, in all 
its purity, apply to cases of adoption 
and therefore the plaintiff, in spite of 
his adoption by his maternal grandfa¬ 
ther continued to have such interest 
in liis family as entitled him to claim 
his share by way of succession. This 
argument does not appeal to me. The 
only form of adoption that is known 
among the Hindus of the Punjab, who 
are governed by the Hindu Law, is 
dattaka, but by a ^cust 9 m which pre¬ 
vails among the Ivhatris of Amritsar 
a slight inroad has been made upon 
the Mitakshara law on this subject. 
Under the Mitakshara law a Hindu 
cannot adopt his own daughter’s son, 
but, according to the wcll-recogmscd 
custom prevailing among the K.hatris 
of Amritsar such adoptions arc allow¬ 
ed, although they are generally gov¬ 
erned by the rules of Mitakshara law: 
vide Parma Nand v. Shiv Char an Das 
(2). As has been rightly pointed out 
in the precedent, a man cannot be a 
caparcener in two seperate and distinct 
families and yet, if the contention ot the 
learned counsel for the appellant were 
to prevail, the inevitable result would 
be that the plaintiff would be a copar¬ 
cener and entitled to a right of suc¬ 
cession both in the family of his adop¬ 
tive' father as well as his ^tural la¬ 
ther. Tliis position is impossible, there 
are at last two instances in the family, 
of the plaintiff liimself ^Yhere persons 
had been adopted by their maternal* • 
grandfathers and it lias not been shown 
that they inherited after the adoption 
in the families of their birth. 

The result therefore is that the adop¬ 
tion of Shiv Dev, according to the 
datuka form as understood under the 
.Mitaksliara law with the sUght vaiia- 
tion which enables a^ daughter s son 
to be adopted according to the local 
custom prevailing among the Khatns 
of Amritsar does not affect the general 
rules governing sudi adoption. 
sequently the plaintiff is debarred from 
claiming any share m the family ^ 
natural father. The appeal on behdf 
of Lilawati is not pressed. I would 
therefore affirm the judgment and de¬ 
cree of the lower appellate Court dated 
1st August 1928, and dismiss this ap¬ 
peal with costs. 

Addison, /.—I agree. 

Appeal distnissed. 


K.S. 


^iTR ~1921 LahT47=59T 0 258=2 Lah 09 
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Tek Ohand and Agha Haidap, J-T. 

Abdul Ilaq —riaintiff -Appellant. 

v. 

Shanhar Das and another 
—Respondents. 

First Appeal No. 604 of 1930, De¬ 
cided on V2t.h October 1933, from decree 
of Senior Sub-Judt!e, Gurdaspur, 0/- 

29t]i November 1929. 

Civil P. C. (1908), S. 47 — Suit for declara¬ 
tion Ihot decree is satisfied and incapable of 
•execution is barred by S. 47 — A I £i 1925 
Lah 54. held inc'>rrecf. 

A suit for a declaraliou that a decree had been 
fullv satisfied and is incai'.'ible of execution is 
barred by S. 47; .1 I 2i 1922 Lah. 428 {F Ti^, 

Foil; IG P Ji 1910=5 I C Fit; 42 1014 = 

25 / C r42=d I ii 1014 Lah 427. Held over- 
ruled, AIR 1025 Lah 54, Held incorrect and 
not Foil. [P 1051 C 2] 

Mohsitt Shah —for Appellant. 

Fakir Chand, ^Charanjiva Lai and 
Chandra Gupta — ior Respondents. 

Tek Chand, J. — The plaintiff 
brought a suit for a declaration to 
the effect that a decree for Rupees 
1,350 passed in favour of defendant 1 
against the plaintiff by the Court of 
Syed Shaukat Hussain, Subordinate 
Judge, Second Class, was not capable 
of execution as it had been satisfied, 
and for issue of a perpetual injunction 
to defendant 1 directing liim not to 
execute the said decree. The suit has 
been dismissed by the learned Senior 
Subordinate Judge on the ground that 
it was not maintainable under S. 47, 
Civil P. C. The plaintiff appeals. 

The provisions of S. 47 are clear 
on the point a;id specifically lay down 
that all questio.is arising between the 
parties to the suit in wliich the decree 
was passed, or their representatives, 
and relating to the execution, discharge 
or satisfaction, shall be determined by 
the Court executing the decree and not 
bv a separate suit. There were sorne 
decisions of the Punjab Chief Court in 
which it had been laid down that, un¬ 
der certain circumstances, a suit to have 
it declared tliat a decree had been sa¬ 
tisfied was maintainable; see Bewan 
Singh v. Amir Singh (1) and Jamiui 
Ram v. Kishen Ram (2). These deci¬ 
sions were considered and overruled by 
Full Bench of the High Court in 


a 


Ram Labhaya v. Makanda Mai Kapur 
Chand (3). In that case it was ex¬ 
pressly ruled that a suit for a declara- 


1. (1910) 16 P E 19^0=6 I 0 814. 

2. A I B 19U Lah 427=26 I O 642=42 P R 
1914. 

3. A I B 1922 Lah 428=67 I 0 693=8 Lah 819 
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tion that a decree had been fully sa¬ 
tisfied and was incapable of execution 
is barred by S. 47. Civil P, C. Mr. 
Mohsin Shah is unable to distinguish 
the present case from that decided in 
the Full Bench, and concedes that if 
tlic Full Bench case was correctly de¬ 
cided, the present suit is barred. He has 
however drawn our attention to a later 
Single Bench decision, Bishen Singh 
V. Mahindar Singh, A. /. R. 1925 
Lah. 54. in which the contrary view 
was taken. A reference to the judg¬ 
ment in that case shows that the ques¬ 
tion was not discussed at any length, 
and the learned Judge based his deci¬ 
sion on the rulings of the Chief Court 
reported as Bewan Singh v. Amir Singh 

(1) and Jatniin Ram v. Kishen Ram 

(2) . It aopears that the attention of the 
learned Judge was not drawn to the 
Full Bench decision in Ram Labhaya. 
V. Miikandn Mai Rapiir Chand (3), 
which, as stated already, had expressly 
overruled the earlier rulings of the 
Chief Court. There is no doubt that 
A. I. R. 1925 Lah. 54 docs not lay 
down the law correctly and cannot be 
accepted as an authority in view of the 
explicit provisions of S. 47 as inter- 
terpreted in the Full Bench judgment 
above referred to. 

I hold therefore that the suit lias 
been rightly dismissed. The appeal fails 
and is dismissed with costs. 

Agha Haidar, J. —I agree. 

K.S. Appeal dismissed. 

A. I. R. 1933 Lahore 1052 

Bride, J. 

Ziada —Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 679 of 1933, 
Decided on 7th October 1933, from order 
of Se&s. Judge, Jhelnm, D/- 13th May 
1933 

Penal Code (1860), S. 304, Part 1 — Alter¬ 
cation with regard to branches and leaves 
lopped off — Tree apparently belonging to 
accused—Accused hitting deceased with iron 
bound stick resulting in death — Sentence of 
two years' rigorous imprisonment considered 
sufficient. 

The accused was an occupancy tenant of a 
field adjoining the field of the deceased. There 
was a kikar tree near the boundary of two fields 
- about which there was a dispute between the 
parties. An altercation took place, in connexion 
with the collecting of leaves and branches of the 
tree lopped off by the deceased and his maternal 
uncle, in the course of which the accused gave 
a blow with an iron bound stick on the head of 
the deceased \\hich proved fatal. Frima facie 
the accused was the owner of the tree and was 
entitled to the branches and leatfefT9Th4Uiccused 



was convicted under S. 304, part 1 and sen. 
tenced to rigorous imprisonment for eight yearsg 

Held: that the accused had exceeded his righ 
of private defence, but since the offence was com 
mitted in the course of sudden quarrel and in 
the heat of the moment the sentence was exces¬ 
sive and the sentence of two years’ rigorous 
imprisonment was sufficient to meet ends of 
justice. [p 1053 G ll 

Ghulavi Mohy-ud-din —for Appellant. 

Partab Singh —for the Crown. 

Judgment .—The appellant Ziada has 
been convicted in this case under S. 
304, part I, of the Indian Penal Code 
and sentenced to rigorous imprison¬ 
ment for eight years. 

The appellant is an occupancy tenant 
of a field adjoining the field of the 
deceased Shera. There is a kikar tree 
near the boundary of the two fields 
about which there was a dispute bet¬ 
ween the parties. On the 21st of Janu¬ 
ary last at about mid-day Shera and 
his maternal uncle Fateh Din went to 
the field and lopped off branches from 
the kikar tree and were collecting the 
leaves and branches when the appellant 
Ziada arrived. He objected to the de¬ 
ceased and Fateh Din taking away the 
branches and leaves as he claimed to 
be the owner of the kikar tree. The 
deceased and Fateh Din, however, said 
that they were the owners and were en¬ 
titled to take the branches and leaves. 
This led to an altercation in the course 
of which Ziada gave a lathi blow on 
the head of Shera. The injury proved 
fatal. Ziada was alleged to have been 
accompanied by three other persons 
who were said to have taken part in 
the assault. The learned Sessions Judge 
however found that the prosecution evi¬ 
dence against these three persons was 
not reliable. He, therefore, gave them 
the benefit of doubt and convicted the 
appellant only. The appellant admitted 
rl^t there was a dispute about the kikar 
tree and that an altercation took place 
in connection with the collecting of the 
branches and leaves. He alleged, how¬ 
ever, that he had been himself assaul¬ 
ted with a hatchet by the deceased and 
that he had given him a blow with a 
lathi in the exercise of the right of 
private defence. In support of this al¬ 
legation, two witnesses were produced, 
but the evidence of these ^^dtnesses was 
not considered by the learned Sessions 
Judge to be worthy of credit. 

After going through the evidence on 
the record, I find myself in agreement 
with the opinion of the learned Sessions 
Judge. The majority of the asses^s 
also expressed a similar opinion. The 
ptoriT^ ^"ssault with a hatchet 

u C 
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seems to be an invention. It was the 
appellant who had a grievance on ac¬ 
count of the branches having been cut. 
The village Patwari has depose^ that 
the kikar tree stands in the land of 
the appellant and prhSia facie he appears 
to be entitled to it. He had no doubt 
a right to prevent the deceased from 
taking away the branches and leaves 
of the tree, but the evidence does not 
show that he liad any justification for 
going to the length of hitting the 
deceased on the head wit|ii an iron, 
bound stick as he did. He was, there¬ 
fore, rightly held to have exceeded his 
right of private defence. The sentence 
of eight years passed on him, however, 
appears to be excessive. There is no 
doubt tliat the offence was committed 
in the course of a sudden quarrel and 
and in the heat of the moment only 
one blow was given. The fact that 
the appellant was apparently the owmer 
of the kikar tree must also be taken 
into consideration. In view of all the 
circumstances, I think that a sentence 
of rigorous imprisonment for two years 
will be sufficient to meet tlie ends of 
justice. I, therefore, accept the appeal 
to the extent‘of reducing the sentence 
to that period. 

V B. Sentence reduced. 


A. 1. R. 1933 Lahore 1053 

Addison and Agha Haidar, JJ 

Wazi} —Convict—Appellant. 


V. 



Emperor —Opposite Party. 

Criminal Appeal No. 239 of 1933, 
Decided on 17th May 1933, from order 
of Sess. Judge. Lahore, D/- 9th January 
1933 

Penal Code (1860), S*. 100 and 302 — De¬ 
ceased and another armed with ballam and 
barchbi comins forward bent upon attacking 
accused and his people—Accused giving blow 
to'deceased under apprehension of death to 
himself and his people — Accus^ is justified 

in pruteetmg'andii~jholjjiiift£_underS^„3C2. 

'Y^deceased ancTanother who hatt already at¬ 
tacked a cousin of accused came forward armed 
with ballam and barchbi bent upon attacking 
the accused ail'd his people. The accused gave 
the deceased a blow in’ his stomach as a zesult 
of which he foil downt 

Held’, that the accused was justified in pro¬ 
tecting himself and his people as he was under 
Apprehension of a further attack on himself and 
bis people and consequent death fo® 
was not guilty under S. 802. LP 1053 C 1] 

Mohsin Shdh—for AppeUanb. 

Des Baj Sawhney—iov OppoBifce Pirby. 
■ Agha Haidar. /.—Wazir- a tali of the 
village Bho^tain in the district of La¬ 
hore, has been convicted by the bes- 
^ions Judge. La^. offence un¬ 


der S. 302 of the Indian Penal Code, 
and lias been sentenced to suffer the 
extreme penalty of law. He has appli¬ 
ed to this Court through the jail autho¬ 
rities and the record of the case is 
also before the Court, under S. 374 
o,f the Criminal Procedure Code, for 
confirmation of the capital ^ntence. 

Wazir, accused, Gajjan Singh de¬ 
ceased, and Ujagar Singh, P. W. 6, 
are all natives of the village Bhoptain. 
Ujagar Singh, who is aged about 32 
years, contracted an illicit inlinacy with 
Mt. Dani sister of the accused, about 
two years ago. The accused naturally 
resented it and by way of retalia.tion, 
molested Mt. Devo, the niece of Uja¬ 
gar Singh. This brought matters to 
a head and there was a panchayat. The 
upshot of the Panchayat was a curious 
one. Wazir and his sister Mt. Dani were 
expelled from the village and the latter 
went to live with her husband’s parents. 
Two or three weeks before the occur¬ 
rence Wazir accused returned to liis 
native village, BhoptLan. Wc have the 
evidence of Mt. Sulaklii, P. W^. 7, 3. 
cousin of the accused, that five or six 
days before the occurrence Ujagar 
Singh jumped over the wall of tlieir 
house with the object of visiting Mt. 
Dani, but the wife of Khushia, a cousm 
of the accused, and Mt. Sulakhi her¬ 
self, raised an alarm, with the result 
that Ujagar Singh had to run away. 


On the morning of the 24th June 
1932, Khushia. his sister Mt. Sulakhi 
and their mother were digging <»rth 
from the village pond not far from Uja¬ 
gar Singh’s field. Ujagar Singh, who 
happened to be present there, took ex¬ 
ception to this and abused Khushia for 
digging earth from the pond. Khushia 
remonstrated and said tliat he had every 
right to take away the earth. There¬ 
upon Ujagar Singh, who was carrymg 
a dang) gave a blow to Khusbia and 
also struck the girl Mt. Sulakhi, the 
sister of Khusliia, with it. * Khushia, 
raised an outcry whereupon the ac¬ 
cused, who is related as a cousin to 
Khushia and his sister, came armed 
with a ballam. Apparently his object 
was to protect his womenfolk and 
Khushia against the possibility of any 
further attack by Ujagar Singh. Ujagar 
Singh, on seeing the accused commg 
ran away to his house which was not 
very far and returned with a ballam. 
There is not an iota of evidence to 
show that the accused, pursued Ujagar 
Singh, while he was running away to¬ 
wards his hou^ and had only a d^s 
with him, while the accused had a 
mcfre dangerous weapon, namely, ' 
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lam. Ujagar Singh emerged from his 
house armed \\ itli a barchi and \ya,s join¬ 
ed by Gajjan Singh deceased. Both of 
them came running to the spot where the 
accused and his cousins with their mo¬ 
ther were present. Gajjan Singh was 
running a little ahead of Ujagar Singh 
and, according to the evidence of the 
three eye-witnesses, namely, Prem 
Singh, P. W. 3, Ishar Singh, P. W. 
4. and Mohammad Rafiq. P. VV. 5, 
the accused gave him a blow with the 
ballatn in his stomach. Gajjan Singh 
fell clown and Ujagar Singh resumed 
his attack upon Khushia and inflicted 
two more injuries upon liim with Ms 
barchhi. The injuries given to Khushia 
were not serious, but the fact shows 
the state of Ujagar Singh’s mind and 
clearly indicates that he was bent upon 
attacking Khushia and his people. 

Tlie evidence given by Mt. Sulaklii, 
P. W. 7, is different from the rest of the 
witnesses for the prosecution on tliis 
piont. Shc^ says that Wazir accused 
gave a blow to Gajjan Singh only after 
Ujagar Singh had attacked KhusMa for 
the second time This may or may not 
be true; but, even on the evidence of 
the three eyc-wiincsscs already men¬ 
tioned. Ujagar Singh had no justifica¬ 
tion whatsoever for using violence to¬ 
wards Khushia and his womenfolk. The 
accused was perfectly within his right 
when, «on hearing the alarm, he came 
armed with a spear to protect KhusMa 
and liis mother and sUtcr. He had not 
done any mischief until Ujagar Singh 
and Gajjan came carc-cring along and 
naturally he must have apprehended that 
they would attack him and probably 
kill him. Under these circumstances he 
was under the law justified in protect¬ 
ing himself and those in whom he was 
interested, namely, Khushia and the two 
women by attacking Gajjan Singh as he 
was coming ahead of Ujagar Singh. 

1 refuse to believe the evidence of the 
witnesses for the prosecution when they 
say that Gajjan Singh spoke to the 
accused and told him not to fight. Such 
a remark, in view of the circumstances 
enumerated above, would be singularly 
out of place. Having regard to the se¬ 
ries of provocations received by the 
accused from time to time at the hands 
of U: igar Singh and also to the attack 
which liad been made earlier upon Khu¬ 
shia and Mt. Sulaklii, P. W. 7 and 
the further^attack by Ujagar Singh and 
Gajjan Singh wMch was apprehended, 
he was, in my judgment, fully justified 
in protecting himself and Ms reRitions 
in the manner in wMch he did. This 
being so, the conviction of the accused 


under S'. 302 of the Indian Penal Code 
cannot be maintained. 

‘ I would, therefore, allow the appeal 
of Wazir and, setting aside his' con¬ 
viction and sentence, order that he be 
released forthwith. 

Addison, /.—I concur. 

K-S- Ap 2 ?eal allowed. 
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Addison and Agha Haidab, JJ. 


Vewa Singh and others 
Appellants. ' 


Plaintiffs — 


v. 


Mt. Kishno and others —Defendants— 
Respondents. 

Second Appeal No. 1922 of 1928, De¬ 
cided on 17th November 1932, from Dist. 
Judrje, Ludhiana, D/- 23rd June 1928. 

Custom (Punjab) — Ancestral property •*“ 
Mere mention of name of common ancestor 
is insufficient to raise presumption that pro¬ 
perty is descended from him. 

The mere nieution of the name of the common 
ancestor in the setthmenb pedigree table is in¬ 
sufficient to raise a prtsumptiou that the pro¬ 
perty had descended from him: A I R 1927 / ah 
477. Bel. on. 


[P 1064 C 2] 


Lai Chand Mehra —for Appellants. 

T. D. Khanna for Bishan Nath and 
Balwant Bai —for Respondents. 

Judgment . —The only question aris¬ 


ing in tMs second api>eal is whether the 
land in suit was ancestral qua the plain¬ 
tiffs. Both the Courts below have held 
that it was not ancestral and prima 
facie tMs is a finding of fact. Some at¬ 
tempt was made before us to argue that 
the evidence supplied by the remarks 
in the Kaifiyat deh attached to the 
pedigree-table had been misread, but 
this does not appear to be the case. The 
mere mention of the name of the com¬ 
mon ancestor in the settlement pedig¬ 
ree-table has frequently been held to 
be insjfficient to raise a presumption | 
that the prooerty lias descended from 
him; see Cfianda Singh v. Mt. Bhonto 
(^MNwhile the Kaifiyat * 'deh does not 
cs^^^ish, that the common ancestor 
evCT‘occupied the land. The case was 


properly decided and the appe;^ 
als o, concluded by a finding of fact 
e 

mis^a 
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